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374 93 216 
378 OA 50! 
387 95 622 
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Page. Vol. Page. | Page. Vol. Page | Page. Vol. Page. * * Ind. Cas. Ind. Cas. 
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e 119 95 256° 


419 9G 907 ' 594 O4 1037 
747 loo 357 


493 O9 997, 596 O3 70 
494 98 171! 598 O9 563 
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258 94 627 
239 24. 629 
244 * 94 13i 
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Td reportable. | 254 97 795| 431 98 402! 604 . 991025] 757 G4 1 
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9s OZ 337, 257 794 | 433 Notreportable, | 610 95 860| 762 98 80 
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139 Q3 032] 276 O94 264; 458 96 420 630 95 479} 779 O9 58 
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194 o9 
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611 96 936, 771 98 172 Vol. IX. 28 92 
612 97 413] 772 95 442 30 

613 O7 790| 774 98 263] Jan. to Dec. 1926. 34 

616 97 517| 778 97 145 37 

620 9S 957] 784 98 799 1 92 21? 42 

622 97 608 785 O3 259 3 92 803 46 


7 : 
` 680 96 1054 | 923 96 0968! 148 98 217 | 160 





: TS. S IPAE de 


L4 


T INDIAN CASES. [1926 
v Lucknow, I. L. R. | Oudh Cases, Oudh Law Journal, | Oudh Law Journal, | Oudh Weekly Notea, *** 
' Series, V. I— Vol, XXI X—coneld.! Vol. XIII—contd. | Vol. XIIl—coneld. Vol. 111. 
concid, 5 = i . 
' . . Ind. Qas. Ind. Cas. Ind. Cas. | Jan, to Dec. 1926., . ~ 
Ind. Cas. Page. Vol. Page. | Page. Vol. Page. | Page. Vol. Page. 
Page. Vol. Fgge.; M41 . 92 6031 166 91.1020 | 504 162 Ind. Cas 
7 98 512' 153 - 92 6057 167 9] ii 075 iOO 429 | Page Vol. Page 
386 93 901 163 95 328 | 170 Of 1031] 510 e93 82, 145 603 * 
389 93 1013! 176 96 A71 172 O] 867 512 03 332) 156 93 22 
405. & 567! 215 95 1931 174 OY 1043] 216 94 932; 160 92 i14 
417 O98 178 | 218 95 798]| 176 O1 1046 | 536 94 719 105 92 212 
423 O7 874| 241 95 7| M8 9I 9171 544 IOO 425 | 168 94 782 
498*-:.-. QR 353] 245 Oc 205 | 194 91 1055 | 548 t3 378| 171 93 66 
441 7 TEL | 253 96 413; 195 OI 1047 553 99 643 176 93 297 


Oudh Cases, 








396 98 250, 303 98 542| 018 95 957 | 274 93 1023 

Vol. X XIX. 320 92 722, 953 O3 526 | 971 93 302 
— 393 91 1015| 655 95 747| 279 O3 446 

Jan. to Dec, 192€, i 326 O2 39) 662 OI 1007 | 284 O3 6977 
Oudh Law Journal, | 330 92 (651 663 925 288 | 299 O5 957 

1 26 993 Vol. XIII, 333 92 $32] 665 96 672) 304 98 542 
7 866 93 335 93 108) 6x4 92 126, 321 SQ 294 
10 &6 86t Jan. to Nov. 1926. 948 92 6079 | 696 97 853] 33 S3 280 
14 85 481 343 97 520 | 726 OI 938 | 346 O3 +73 
15 BG 932 i 93 6415, 381 92 257, 1731 92 23] 352 c5 925 
18 87 984 6 O2 247| 384 92 7611] 735 O5 271| 356 O3 (40 
21 87 172 10 92 6151 388 92 3903, 739 97 960] 359 93 655 
23 86 1008 15 O3 22! 391 93- 66 T4L 95 172 | 365 O3 916 
24 - 87 34 19 91 370 | 396 92 6x1] 74i O5 774| 370 C4 369 
26 94 317| 37 91 976| 400 92 825| 749 OS 3291 37 O2 722 
34 - 88 9203 42 95 995 | 404 92 603 | 762 O5 411 378 92 673 
37 89 570 49 93 631| 418 92 6057) 798 Ioi 7i4 | 382 S4 £05 
44 89 147| 53 92 34] 425. 92 -673| 802 O7 950] 390 04 402 
51 90 470 55 92 6085 | 425 93 89, 804 97 2934, 392 O4 349 
15 . 89 187 61 96 455 | 432 O3 27 | 807 97 1036 | 397 O4 162 
14 "587 1030 69 94 193; 435 94 294} 809 98 178 | 400 9S 413 
80 89 13 95 95 1019 | 443 O3 269| &13 69 211| 406 OQ 952 


f 

88 49041 115 OI 927] 458 93 297 | 821 98 2:8 | 434 95 113 
90 89 4?1, 121 OI 942| 463 93 270 | 824 B 80| 4434 95 90 
92 89 158) 124 O94 179] 466 OS 57, 828 JOE 7244 447 95 £20 
93 , 985 | 126. 94 188! 469 92 757 | 833 9B 1053 | 451 O5 266 
98 8R 1016 | 132 O2 612| 473 93 291| 839  IOI 730| 453 O4 331 
101 95 747| 138 92 732| 476 93 329 481 54 759 
08 92 285| 144 Q3 9279 | 479 93 114 —— 460 O4. 119 ' 
15 JON 2231 146 95 453! 482 c3 702 467 O4 784 
118 92 675 | 147 95 486] 484 93 252 474 O5 288 
123 BY 938) 149 94 788| 490 93 1151, 475 — 94 1034 
127 92 764] 152 94 796 | 493 93 52 494 95 254 
131 92 825 | 154 93 873) 496 93 62 499 95 3m%° 
136 94 914! .160 413 ] 49 93 310 511 95 122 


1926) COMPARATIVE TABLES. 13 


"© Oudh Weekly Notes, | Oudh Weekly Notes, : Patna, I. L. R., Patna, 1. L. R., 1926) Patna Cases— 
Vol. III—contd. Vol. ITI—contd. Series, Vol. V. Series, us Y— coneld, 
e * .  concld, 
Kå Ind. Cas. Ind. Cas. | Jan. to Dec. 1926. A : Ind; Cas. 
Page. Vol. Page. | Page. Vol. Page. Ind. Cas. | Page. Vol. Page. 
* 51i 99 i3] 921 93 1029 Ind. Cas. | Page. Vol. Page. | 421 OD 194 


526 96 976) 926 92 1019 | Rage. Vol. Page. | 511 93 416) 123 O4 510 


- D 2 
* 564 95 364] 916 99 108 | 23 93 1001 | 539° Qd 433| 138 95 441 


674 97 874| Supplementto 1 168 O4 13| 765 OS 779| 207 96 221 
Eg) 97 882 Vol 111. ; 


“* 


693 O7 9221 10 O4 987 208 O4 19 : 935 OG 599 
714 97 934| 19 »« 95 7. 9 94 22 928 O6 575 
n 97 950, 93 O5 857, 216 93 14 236 OG 632 


| (1926) Patna Cases. 241 96 161 

223 92 629 246 26 452 

229 97 974 | Jan. to Dec. 1926. 219 97 205 
v 8 K 

1 O4 826 | 250 97 436 

4 94 841; 258 98 91 


819 98 303| 299 98 1072 , 445 98 759| 89 94 593) 393 ad 386 
862 98 300| 301 99 232! 417 94 896 | 97 O4 209] 397 27 
8&6 O8 208 | 394 Q99 238| 450 06 (51, 99 94 556 | 332 Q7 123 
869 93 1421 38 99 315| 452 O5 929] 100 89 195| 333  ,97 15 
884 98 770] 311 99 352) 461 Oa RIZ; 102 OX 103 |, 338 OQ j09 
691 98 704| 313 93 771 404 96 528 | 103 OG 299 | 3 GO 501 
- 896 O2 750| 315 99 483| 465 96 605] 105 93 10| 3i,  €9 507 
900 O° 677 | Nore. — Decisions; 463 ^ 96 287] 106 £8 1015 | 349 Q7* 332 
905 SQ  48| of the Board of | 476 93 "64, 110 S4 33, 353, E9 t65 

113 24 553) 353 S9 959 


907 93 901] Revenue, U.P., not | 460 | 95 105: 
910 O8 9251 printed in Indian 
98 1055 | Cases.—[Ed.] 
916 98 1047 


64 
ES 
XM 
to 





505 -'- 96. 242 


14 
Patna Law Times, 
Vol. VII. 
Jan, to Dec. 1926. 
N Page. 
1 89 82] 260 
4 88 1035 | 264 
9 88 478| 267 
11 8&8. 989| 269 
14 86 153] 272 
19 89 737| 275 
22 89 822| 230 
25 88 537| 285 
27 BO 8)1] 287 
30 O3 146| 288 
35, 99 74] 291 
3 89 708! 293 
39 go 992) 295 
49 OD 454} 299 
45 O0 1| 304 
47 QD 5591 310 
. 49 88 993 | 313 
52 QD 553. 330 
57 OD 680| 333 
61 99D 944 | 335 
65 89 1030 | 337 
67 9D 691 | 340 
7i 90 352| 343 
73 89 21| 350 
75 BO 170, 353 
79 93 40| 355 
82 Bo 84i $2 
87 89 2391 367 
90 OD 687! 372 
95 ‘BQ 195| 375 
97 OI 1033; 331 
lll 89 275| 383 
li4 94 593, 388 
194 89 236! 391 
127 O4 556 | 392 
129 89 32; 393 
134 OS 351| 396 
136 Oi 411 407 
138 OO 194] 410 
140 OD 790| 415 
115 QD 929] 490 
150 OD 622) 494 
153 OD 262 | 425 
156 89 1511 428 
158 O0, 785 | 431 
16l B9 3413, 441 
163 O3 2801 443 
170 O3 1001 | 445 
175 O] 184| 449 
178 O3 976 | 453 
183 90 822| 456 
186 89 280] 461 
188 OI 169] 403 
199 . O0 445| 465 
203 95 1036 488 
209 OI 308, 473 
213 .94 Bil | 478 
218 OD 712,| 481 
220 GI 211, 483 
293 O4 830| 491 
9339 O2 806} 495 
239 O! 2251 496 
253 &9* 310 e 499 
256 90 723 ° 501 
257 OO 817| 507 
. 9859 29 153, 521. 


Patna, Law Times, 
Vol. VII—contd, 


INDIAN CASES. 


; Patna Law Times, 
Vol. VII— concld. 


ME —— — sadaka 


Patna Law Times, 
Vol, VIT—contd. 


Ind. Cas 


Vol. Page. 
128 


Page. 
R12 


815 , 


821 
870 
871 
873 


Ind. Cas. 


Vol. Pave. 


O5 392 
9g 1031 
99 782 
OG 1036 
OG 509 
95 320 


e 


Rangoon, I. L. R., 
Series, Vol. IV. 


Jan. to Dec. 1928. 


(1926 

Rangoon, I. L. R., 

Series, Vol. IV — 

_coneld. 
; Ind. Cas. ° 

Page. Vol. Pages 
381 99 727 
401a 99 723 
408 99 717 
412 99 38; 
418 99 418 
423 99 33% 
426 99 309 
429 99 949 
437 99 401 
455 99 349 
456 »« 99 315 
489 99 347 
465 OO 985 
4f 99 1019 
488 99 1013 
500 99 998 
503 99 995 
506 99 1026 
508 -99 994 
513 94 916: 
318 96 142 
522 ICO 259 
532 ICO 261 
538 IQO 255 
551 IOO 277 
551 ICO 265 
062,  1QO 285 


Burma Law Journal, 
Vol.V 


Jan. to Nov. 1990. 


391 
512 
514 
523 
a2] 
Dal 
695 
162 
107 
110 
145 


^ 


1926) | GOMPARATIVE TABLES. I, 
Burma Law Journal|Sind Law Reporter, | Sind Law Reporter, Criminal Law | Criminal Law 
Vol. V— concld, Vol. XIX. Vol. XX. e . Journal, Journal, 

; Vol. XXVII—contd,, Vol, X XVII-—-contd. 
: Ind. Cas Jan. to Dec. 1925. | Jan. to June 1926. i 
Rage. Vol. Page. : “Ind. Cas | .¢°. dad. Cas. . 

. 107 93 196 Ind. Cas. " Ind. Cas. | Page. Vol. Rage. | Page. Vol. Page. e 

e lil 93 155 Page. Yol. Page. | Page. Vol. Page. 26 9I 58] 13 OI uô 

112 93 180 1 86 1013 l G2 588 27° OF 59] 138 O91 5808 
13 958 1601. 6 6 961 3 93 i 64 29 OQI 6l] 137 ze 609 
14 93 ‘164 12 66 357 7 92 693 30 91 062, 139 91 811 
sl 16 OS. 166 15 86 939 10 96 217 32 91 61; 110 Of 812 
117 OS 902 24 95 750 18 92 419 33 9I 65; 142 Of 814 
132 98 6021 30 78 993 28 Ol 393 990 9I 67) 142 Si 814 
133 97 1032 35 76 380 3l 9i 394 37 Oo] 69) 113 OI 815 
139 99. 151 41 97 269 34 90 434 38 op 70} "45 oO] 3881 
141 Q9 148] 54 78 230| 41 O2 491, 40 Ol 72, 116 Ol 832 
112 . 98 106| 59 Si -160| 43 93 894; 43 9I 75) 147 9i 883 
143° 97 1037 64 Not reportable. 46 92 750 44 91 76} 159 O1 £86 
145 99 $19, 66- 89 m. 50 OZ 745| ,44 Qi 76, 132 OF 888 
. 153 99 401 71 es 54 o] 7? 49 9I 378, 193 O] 839 
170 O9 860, #87 66 968 63 88 1007 49 oi 225] 158 Si 891 
171 99. 748 91 82 718 66 89 396 57 Q] 233; 159 91 895 
173 99 753| 96 , B3 337, 70 94 409| 69 91 935, 16) 91 8965 
171 99 760 | 101 87 901 14 93 248 62 Qi 238; 161 OY 915 
176 99 759| 101 Sf 150 82 92 855 6l 97 210 185 Of 949 
177 99 59$ 111 87 916 85 Od. 401 05 Of 241; 170 91 954 
179 99 735, 117 95 466 90 O5 316 65 9i 242 175 91 959 
181 309 | 121 93 186; 95 92 742 63 Of 21 | 176 O91 960 
133 IGO 71. 122 &f 105; 100 £8 980 69 QT 215, 1727 9I 993 
136 OS 349 | 128 97 809 | 106 92 667 71 91 217 | 181 91 997 
187 8.417 | 133 eof 968| 111 93 366 73 Of 28 | 182 O1 998 
190 IGO ,230 | 138 87 914, 116 93 550 74 9i 250, 184 91 1000 
193 99 '387 | 142 69 410, 122 93 391 75 91 251 185 9i 1001 
198 ICO -307 | 152 76 3841, 128 Oi 69 76 9i 252; 16 9i 1002 
2001. IGO 301, 165 O8 136| 134 93 1038 Ti Of 253, 186 O[ 1002 
203 IOO 323, 168 O8 151 | 136 95 2939 8) OF 256; 190 91 1003 
206 100 .327 | 176 89 710; 140 92 462 8l 91 335, 181 9I 1007 
209 99 1013 | 183 Si 881) 145 96 124 83 QI 387; 192 9i 1008 
218 OT 354} 202 99 178; 150 93 841 84 O9] 383 | 193 92 145 
220 FOU 490| 207 79 30) 163 98 113 87 OI 391] 210 92 162 
221 93 15, 220 78 249, 171 98 405 88 Q! 392) 211 92 163 
223 IOI 477 | 237 78 868] 178 95 306 89 OI 393) 212 92 164 
226 IOI 359 | 247 78 806 90 91 391; 215 92 187 
227 101 363 221 78 521 —— 90 9I 391, 217 92 199 
228 IOt 6066 | 262 78 905 gi 9I 395, 218 92 170 
230 IOI 659| 268 79 466 Criminal Law . 95 9I 399, 220 92 172 
232 {OI 703| 281 82 73 Journal, ^ 97 9] 579 222 92 174 
233 IOI 367, 286 80 141 Vol. XXVII. 98 Ol] 5301 223 92 175 
236 IOI 371| 302 7&8 1039 l 100 QI 532; 225. 92 209 
; 306 78 ^ 71]| Jan. to Dec. 1926. 101 91 533, 228 92 213 
—— 300 . 85 706 104 9I 536| 229 92 213 
` 322 ICI 715 Ind. Cas. 105 9I 537, 230 92 214 
Sind Law Reporter, | 327 87 97 | Page Vol. Page.’ 107 9I 539] 231 92 215 
Vol. XVIII. 333 85 351 i 91 33, 107 91 539, 232 92 216 
n 337 IOI 70t 2 OY 34; 108 9I 540; 223 . 92 217 
Oct to Dec. 1924, 346 IOI 710 4 OI 36; 109 9I 5411 235 92 219 
s i 353 82 760 5 91] 37); 110 OI 512, 238 92 229 
265 86 364! 360 . 76 933 6 9] 38] 111 ‘QI 543| 9239 92 993 
272 77 738| 376 93 321 7 9I 39| 112 91 5 210 92 224 
274 88 189, 390 89 312 8 “OI 40) 113 9I 689, 241 92 417 
278 89 309 | 395 90 970 9 9I 41; 114 QI 60690, 243 2 419 
232 93 60660 402 88 16 11 ' QI 43] 114 9] 690 | 247 2 493 
236 89 353 ' 15 91] 471 121 OI 697| 248 92 424 
298 Not reportable € 17 OI 49! 123 9I 699) 249 , 92 4 ?5 x 
77 18 Of 501 125 9I 7011 250 92 426 
303 78 84 . 19 9I 51. 126 9I 702; 251 s 92 427 
308 76 309 21 9I 53] 127 9I 703 | 252 92 498 
311 78 739 21 OI 53] 128 9I 7011 253 92 429 
e.g 320. 70 62 22 QI 54] 129 QI 801} 254 92 430 
335 76 203 23 9I 55] 132 9I 804) 257 92 433 
218 Bg 449 : " 24 . QI 56?) 13 91 805 | 203 92 439 


9018 m © INDIAN CASER, ^ [1920 


Criminal Law Criminal Law Criminal Law | Criminal Law Criminal Law' 
Journal, Journal, . © Journal, . Journal, | Journal, 
Vol. XXVII—contd |Vol. XXVII—contd. |Vol. XX VII—-contd, | ol. XXV1I—contd. Vol. AXVIf—contd. 


$ Tac. Ces, Ind. Cas. Ind. Cas. Ind. Cas. Ind. Cas, 
e Page. V 4 Paat. | Page, Vol. Page. | Page. v Vol. Page. | Page., Vol. Page. | Page, Vol. Page. 
265 92 44l| wo Q2 ov | 4906." 93 bya | COO et 270 | 730 O5 58 
266 92. 442 | 380 O2 "892 | 497 93 96] | 607 4 271| 731 O5 59 
274 2. 92 450 382 . GA 894 498 93 962 669 94 353] 733 95 Pe 
275 92 4511] 382 “YA 894| 499 .93 963] 610 O4 354] 734 95 6 
270 92 452 383 92 895] 503 93 967, 011 94 355 139 , 95 63 
277 ' 92 453 384 .92 896 207 93 971; 614 QA 358 737 95 65 
278 92 43i BSS °O3 33 1° 509 93 873] 615 . OF 3591 740 95 68 
280 OZ 456] 392 93 401 5i0 93 974) 617 93 361 743 O5 Fl 
263 .Oz 459] 394 ' O3 42] 512 93 976) 617 O4% 3611) 744. 95 72 
984 O2 460, 398 €3 46| 514 - 93 973) 619 G4 3631 746 | O95 74 
285 92 46 400 'O3 48] 522 O3 986) 621 94." 365 | 75L 9p 19 
2586 92 462 | 401 93 - 65 | 523 93 987 
287 O2 463] 402 OS 66 | 524 O3 988 
2:9 Q2 577 405 93 69 221 93 991 
. 296 O2 5% 406 93 70| 528 93 992 
297 92 5853], 408 93 72] 529 93 1025 
299 O2 587 | 409 es 73 | 541 93 1037 
300 92 59 411 O3 75]| 513 ` 93 1038 
300 O2 588] 412 OS 76] 542 93 1038 


333 O2 749 | 456 93 248 
334 92 750; 459 93 251] 564 94 132, £88 94 736) 796 95 396 
334 O92 750 | 460 93 252] 565 94 153| 689 94 881| £01 95 465 
336 O2 752| 463 O3 2551 565 94 153, 696 O4 888 | 802 95 466 
337 O2 849, 463 O3 255 | 566 O4 130! 697 94 889 | 803 O5 467 
338 O2 850! 465 93 089! 588 O4. 136| 698 94. 890 | 805 O5 469 
339 O2 851| 466 93 690| 569 94 137| 700 94 892| 807 95 471 
349 O2 8541 466 93 690| 570 O4 -138| 701 O4 893| 807 O5 417] 
343 O2 855 | 468 O3 692] 571 94 139! 702 894 | 812 O5 476 
704 Od 8960 813 95 °477° 
344 O2 856; 471 O3 6095 | 572 94 140! 705 94 897 | 815 95 179 
345. O2 857, 473 O3 697 | 572 94 140. 707 94 899 | 816 O5 480 
350 2 882]| 474 O3 698| 573 94 141; 709 O94 901 | 817 95 593 


Criminal Law 


" Journal; 

“Vol, X XVII—contd. 
B Ind. Cas. 
.Page. Vol. Page. 
*" 8833. . O5 753 
834 95 751 
895 95 745 
36 95 756 
36 95 °756 
810 O5 760 
841 95 701 
841 95 761 
814 95 764 
845 93 760 
846 * 95 766 
846 95 766 
848 925 783 
* RI9 95 929 
Sal 95 931 
832 ' 95° 932 
853 95 933 
851 g5 934 
855 95 935 
857 O5 937 
858 95 938 
859 95 939 
860 95 910 
863 95 $43 
864 95 944 
865 OD 113 
887 96 115 
868 96 116 
871 95 119 
672 OG 120 
873 96 193I 
874 96 122 
876 S98 124 
818 O5 126 
879 96 127 
881 O95 145 
838 96 152 
894 96 158 
896 OG 160 
897 95 209 
898 95 910 
899 o6 211 
899 96 211 
902 O6 212 
901 96 213 
903 95 215 
905 96 217 
907 96 219 
980 e S96 221 
91 96 223 
912" 98 224 
913 98 257 
916 95 260 
918 O95 ‘262 
920 95 264 
926 95 270 
926 96 270 
929 O96 385 
932 OB 388 
933 O5 389 
934 95 390 
934. $6 390 
«s © 9G 391 
938 : O96 394 
008 . . 98 304 


Criminal Law - 


Journal, ` 
Vol. X XVII—contd. 
Ind. Cas. 
Page. Vol. Page. 
939 *95 390 
910 95 39$ 
910 95 3960 
912 95 338 
9 bt 95 400 
945 OS 47 
946 95 498 
947 95 499 
918 OS 500 
919 * $3985 501 
949 96 501 
951 98 503 
953 OG 505 
935 OG 507 
957 96 509 
969 .96 52I 
970 98 522 
974 95 526 
973 96 527 
976 O96 528 
014 99 641 
981 OG 645 
933 98 647 
984 OG 648 
986 96 650 
987 96 051 
988 O6 652 
990 O6 654 
991 96 655 
992 OS 656 
993 96 819 
994 OG $850 
1000 O96 856 
1001 96 5857 
1002 96 858 
1003 96 859 
1004 93 S60 
1005 OG 801 
1007 26 8903 
1009 ^95 885 
1010 OG 86h 
1011 SS 507 
1011 O6 867 
1013 95 S69 
1013 SG 869 
1014 O6 870 
1015 "98 871 
1016 96 872 
1017 96 873 
1018 O6 874 
1019 OG 875 
1020 OG 876 
1021 O6 877 
1031 96 877 
1022 O6 878 
1023 O6 879 
1025 96 977 
1076 O6G 978 
1030 O6 982 
1031 O6 983 
1037 98 989 
1038 So 980 
1011 97 17 
1031 97 37 
1082 97 38; 


COMPARATIVE TABLES. 





; Criminal Law 
' Journal; 


Vol. X XVII-—oontd. 


1173 


fe Criminal Law 


. Journal, 
Vol; XXV11— contd. 


TA m in ME a i i s 
a ————— — A — —— 


l7 
Criminal Lay 


Journal 


Vol, XXViIf—conald. 


1347 93 467 
1351 OS 471 
1351 98 47] 
1332 93 479 


1365 : 98 485 
1367 O3 487 
1368 O2, 183 
1369 93 459 
1371 OB 491 
1372 958 49? 


1378 OB 54 
1381 93 597 
1383 98 599 


1395 O28 707 
1396 93 703 
1400 93 719 
1402 e 93 714 
1402 98 714 
LOL 93 710 
1406 O8 718 
1407 93 719 


All India Reporter 
1926. : 


* Jan. to Dec. 1926. 


Privy Council. 
Tod. Cas, 

Page Vol Page 
4 782 
é $ 830 
93 2-0 
13 93 219 
16 93 216 
18 94 501 
22 94 322 


1S 


All India Reporter 
1926—contd. 


Privy Council 


concld. 

Ind. Cas. 
Page. Vol. Page. 
27 4 331 
29 * Od 916 
31 Oc 813 
32 6 Of 506 
34 |0O& 767 
37 99 757 
38 O% 894 
Al OG 974 
46 95 329 
02 [OQ 254 
54 95 566 
56 S&S 839 
60 97 217 
61 96 179 
68 95 898 
13 26 20 
17 G6 142 
i9 95 1025 
84 96 275 
85 99 650 
88 SG 887 
91 9G 836 
93 98 499 
94 93 508 
96 97 761 
97 28 567 
100 98 1013 
105 98 1031 
109 97 543 
110 96 936 
112 Of$ 576 
118 ROO 345 
119 SS 338 
121 OO 581 
125 98 901 
126 GG 930 
_ 129 CE 925 
131 9 265 
136 S9 742 
142 99 749 

Allahabad? High 

Court. 

1 90 358 
7 &7 724 
17 SO 287 
18 BS £14 
20 S2 260 
21 90 290 
2e ES 729 
27 Oi 51 
29 &9 357 


34 &S 379 
035 *S9 1018 
36 90 749 
41 62 369 
43 53 7 
44 ee 724 
45 EB 592 
46 20 80 
4T 8S 848 


* 


INDIAN OASES. 


All India Reporter 
1926—contd.- 
All. High Court— 

contd. 
| Ind. Cas 
Page. Vol. Page 
48 88 954 
o0 . 89 946 
59 89 404 
57 90 913 
38 90 353 
62 92 414 
64 88 535 
65 88 1021 
66 88 746 
67 88 908 
68 88 829 
70 89 ^4 
11 90 83 
15 89 017 
Vd $8 927 
79 8S 94 
82 89 466 
83 87 368 
85 83. 161 
87 &9 509 
89 89 49? 
90 69 586 
e 93 SO 274 | 
95 90 938 
101 89 994 
102 92 471 
103 89 849 
111 89 956 
113 92 282 
119 89 288 
120 89 134 
132 92 426 
: 123 .&O 682 
124 Q0 116 
126 89 179 
127 OI 934 
128 89 953 
130 90 976 
. 134 &89 131 
. 136 88 484 
136 89 574 
140 89 19 
141 O2 588 
142 89 383 
142 90 243 
143 Oi 47 
144 &9 1025 
145 89 2&6 
146 SO 99 
147 GI 43 
152 SO 324 
. 153 89 89 
155 89 402 
156 90 72 
157 OF 59 
157 29 291 
158 OQ 287 
159 oi 38 
160 9] 959 
161 90 996 
161 89 22 
164 29 410 
165 Oi 67 
166 89 344- 


All India Reporter 
1926—contd. 


All. High Court— 


. |. Page. 


167 
108 
169 
171 
179 
173 
176 
177 
178 
179 
180 
181 
187 
168 
189 
193 

194 
201 
202 
204 
204 
211 
212 
214 
215 
216 
917 
290 
995 
226 
997 
928 


282 . 


92 


(D tO tO toto 

XXIe enar aa Sh Ng a a ca eic 
c2 
=] 


92 


92 1046 | 


All India Reporter 
1926--contd. 


All. High Court—- 


All India Reporter 


+ 


. |1090 


a°s 


1926-—contd. 
All. High Court—" ' 
contd, L 
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527 97 673| 147 O2 453] 966 90 544 | 412 87 ?48| 510 Sf 662 
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MADRAS HIGH COURT. 
FULL BENCH. 
REFERRUD Casg,No. 22 or 1925. 
April 21, 1926. 

Present:—J ustice Sir Charles Gordon 
Spencer, Kr., Mr. Justice Krishnan and 
Mr. Justice Beasley. 

Tug COMMISSIONER or INCOME TAX, 
MADRAS-—HRzrrzRHRiING OFFICER 

° versus 
THe NEDUNGADI BANK, Lro., CALICUT 


——ASSESSEE. 

Income Tax Act (XI of 1922), ss. 4 (2), 10 (2) (ix) 
—Bank in British India with branches in Naiwe 
States--Profits made in foreign branches, when “re- 
_ceived or brought" in British india— Bank's contri- 
butions to employees! Provident Fund, whether expen- 
diture incurred for purposes of business—Remittance 
of monies from branches, whether of capital or profits 
—High Court when re-opens questions of fact stated 
by Commissioner. 

The Nedungadi Bank with its Head Office at Cali- 
cut had two branches outside British India in Cochin 
and Travancore. There was only one account and 
no separate profit and loss account of the branches. 
: All the income received by the foreign branches was 
transferred to the Head Office account and all expen- 
diture directly chargeable against revenue was simi- 
larly transferred to the Head Office account in the 
accounts of both the Head Office and the branch 
offices in Cochin and Travancore. As a result at 
"the end ofthe year after these transfers took place 
there was really no balance left in the revenue and 
expenditure account of the branch offices, the amount 
being treated as having been transferred to the Head 
Office accent : 

Held, that the amounts earned as profits in the 
` foreign branches were transmitted to the Head Office 
and treated as so transmitted for the Bank's purposes 
-and for payment of dividends, and must be deemed 
to have been "received or brought into" the Calieut 
Office in British India, within the meaning of s. 4 (2), 
Income Tax Act, and, therefore, the whole of the amount 
Shown as net profits of the Bank was liable to be 
assessed to income-tax. |p. 2, col. 2.] 

. Moneys set aside by the Bank as contributions to 
its employees’ Provident Fund cannot be rsgarded 
as "expenditure incurred for the purpose of the 
business” within the meaning ofs. 10 (2) (ix), inas- 
much as until the employee withdraws the amount 
standing go his credit in the Provident Fund, it is 
no "expenditure" for the purpose of the business but 
only a liability. [ibid.] j 
l À 


Per Krishnan, J.— When monies are remitted with- 
out any special allocation to profit or capital account 
between the branches and the Head Office of a 
branch, the contention that the profits were kept 
back in the branch offices and only other monies were 
remitted to the Head Office cannot possibly be ac- 
cepted. [p. 3, cols. 1 & 2.] , 

The High Court is not to go into questions of fact 
in a reference under s. 66 (2) of the Income Tax Act 
but must take the facts as stated by the Cornmis- 
sioner unless there is no evidenee to support the 


- finding of the Commissioner. (p. 3, col 2.] 


Case stated under s. 66, (2) of the Income 
Tax Act, 1922, by the Commissioner of 
Income-tax in his letter No. 1301 of 1925, 
dated the 20th October, 1925, on the follow- 
ing questions:— 

(1) “Whether that portion ofthe Bank's 
profits Rs, 56,567, which can be convention- 
ally held to have been earned in Cochin and 
Travancore can be said to have been brought 
into British India within the meaning of 
s. 4 (2) of the Indian Income Tax Act?” 

(2) "Whether the moneys set aside by the 
Bank as contributions to itsemployees’ Pro- 
vident Fund can be regarded as ‘expendi- 
ture incurred for the purpose of the busi- 
ness’ within the meaning of s. W (2) (ix)?” 

Mr. M. Patanjali Sastri, for the Referring 
Officer, 

Mr. T. V. Muthulkrishna Iyer, for the 
Assessee. ` 


JUDGMENT. 

Spencer, J.—The first question refer- 
red to us relates to the liability to incomes 
tax of the profits of the Nedungadi Bank at 
Calicut which are asserted to,have,been 
earned in Cochin and Travancore, This 
Bank has these two branches outside the 
limits of British India. Under,s.*4 (2) of 
the Income Tax Act the profits andgains of 
a business accruing or agising outside 
British India may be deemed to have accru» 
ed or arisen in British India, provided that 
they are received or brought into British 
India within three years of the end of the 
year in which they accrued. The balances 


` 


. to: the balance sheet. 
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‘sheet of this Bank for the year ending 31st 
December, 1923, shows Rs. 1,328,460 as net 
profits of the Bank. No separate account 
has been drawn up to show what the pro- 
fits in its bManches amounted to, There is 
only one account and no separate profit and 
loss account of the branches, This sum of 
Rs, 1,388,460 is shown in the appropriation 
account on the credit side, and the unappro- 
priated balance of the previous year is 
aided to it, and on the debit side figures 
are given which show how these profits 
were distributed, e, g., Rs. 71,000 were paid 
out in dividends; Rs, 20,000 as Managing 
Director's remuneration; Rs. 2,869 towards 
Provident Fuad; and certain amounts were 
allotted to the special reserve funds which 
included bad debts, pensions and gratuities;. 
and the balance of Rs, 24,000 is transferred 
There is no reserve 
fund representing the profits of the branches 
kept apart from this general fund. The 
Assistant Commissioner in his order con- 
cluded that. the entire profits of these 


_branches had been actually remitted to the 


office in British India by book transfer 
because, as he finds, the profits and expenses 


“have been transferred -by a regular book 


- separate profit and loss statement. 


transaction from the foreign ‘branch offices 


‘to the Head Office, and there are no materials 


left at the branch offices for drawing up a 
There- 
fore, the profits which may be held to have 
remained with the branch offices so as to be 
available forthe branches for employment 
for their own business are not ascertainable, 


‘and no balance is left at the end of the year 
-in the revenue and expenditure account of 


“the branch offices from which a profit and 
loss accottnt could have been drawn up, all 
-income received by the branches having 
been transferred to the Head Office account 
-and all expenditure directly chargeable 
against revenue having been similarly 
transferred to the Head Office account, The 
Explanation tos. 4 merely states that profits 
-O gains arising outside British India are 
not necessarily to be deemed to be brought 
into Britigh India by reason that they are 
taken into aacount in the balance sheet. It 
seems to me that in this ease there has been 
« good*deal more done to the profits arising 
outof the transactions in the branch Banks 
than merely taking them into account in the 
balance sheet for the information of the 
share-holders. These sums have been 
amalgamated with the net profits of the 
Head Office and out of the amalgamated 


- was not considered at all. 
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sum dividends have been paid and Direc- 
tors have been remunerated, and otber- 
wise the branch Banks’ profits have been 
appropriated. Under such circumstances 
I am prepared to hold that the sums which 
were appropriated for payments made at 


“the Head Office must be deemed to have 


been “received or brought into” the Calicut 
Office, which is in British India, and; there- 
fore, that the whole of the amount shown as 
net profits of the Bank is liable to income- 
tax. - 

The second question is whether the Bank 
can exclude the amount paid as contribution 
to the employees’ Provident Fund under the 
heading of "Expenditure incurred for the 
purpose of the business" within the mean- 
ing ofs.10cl.2 (ix) It appears that the 
Bank makes itself liable for paying a certain 
proportion of the sums which are invested ` 
with itself for the benefit of its employees. 
Until the employee withdraws the amount 
standing to his credit in the Provident 
Fund, it is no "expenditure" forthe purpose 
of the business but only a liability. The 
case quoted on behalf of the assessee, Smyth 
v. Stretton (1), ean be distinguished on the 
ground that in that case the College invest- 
ed £ 35 annually- for the benefit of ils 
assistant masters in an insurance fund. 
The money was actually paid out to the 
Insurance Company and was claimed as an 
expenditure. Upon these facts the High 
Court held that each master had obtained 
an addition to his salary on which he was 
liable to pay tax. The liability of Dulwich 
College which made those contributions 
Even supposing 
that the College treated those sums as ex- 
penditure, it does not follow that the Bank. 
in the present case can so treat those 
amounts which have not been actually ex- 
pended. I, therefore, consider that the 
second question should be answered in the 
negative. NE SS 

Krishnan, J.—This is a reference 
under s. 66 (2) of the Income Tax Act of 
1922 by the Commissioner of income-tax 
with reference to the assessment of income- 
tax of the Nedungadi Bank at Calicut. 
That Bank has branches both in British 
India and Travancore and Cochin. The 
first question submitted for our opinion is, 
"whether that portion of the Bank's profits 
Rs, 56,567 which can be conventionally 
held to have been earned in Cochin ahd 
Travancore can be saidto have been,brought 


(1) 5 Tax, Cas, 36, 
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- into British India within the meaning of 
s. 4 (2) of the Indian Income Tax Act". l 

Section 4 (2) refers to profits and gains 
of business arising outside British India of 
a person resident in British India. The 
Nedungadi Bank has its Head Office in 
British India, namely, at Calicut. The gues- 
tion is whether the profits and gains of 
its businesscarried on in Travancore and 
Coghin can be said to have been brought 
into British India so as to be liable to in- 
come-tax. The question really turns upon 
the way in which these profits and gains 
have been treated by the Bank. The Assist- 
ant Commissioner of Income-tax in his 
order has gone, into the facts very fully 


and has come to the conclusion that the - 


proits and gains male in Cochin and 
lravaucore must be treated as having 
been brought into British India, and the 
Commissioner of Income-tax has supported 
that conclusion. The reasons are fully set 
out in the Assistant Commissioner's order 
where he poiats out the way in which the 
accounts were kept. Allthe income received 
by the foreiga branches was transferred to 
the Head O fice account, and all expenditure 
directly chargeable against revenue was 
similarly transferred to the Head Olfize ac- 
couat in the accounts of both the Head Office 
and the branch offices in Cochin and Travan- 
core. The result was that at the end of the 
year after these transfera took place there 
was really no balanee left in the revenue 
and expenditure aecount of the branch 
offices, the amount being treated as having 
een transferred to the Head Office account, 
As pointed out by him, there wasa frequent 
flow of remittances to aud from the Head 
Office and the branch offize. Flow of money 
by book entries can also amount to remit- 
tances. There seems to be ample evidence 
which justifies the Assistant Commissioner's 
conclusion that the balances with the 
branches in Travancore and Cochin were 
reilly remitted to or brought into the Head 
Office at Calicut, The way in which the 
profit and loss appropriation account is 
made out certainly seems to show that the 
whole income of the branches and the Head 
Office was treated as one lump sum for 
the purpose of ascertaining payment of 
dividends. The balance is dealt with as 
partly special reserve funds and partly asa 
general reserve fund; so that the whole 
profits including the profits of the branches. 
in Cochin and Travancore are dealt with in . 
Oaliewt. When monies are remitted with- 
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out any special allocation to profit or capital 
accounts, between the branches and the Head 
Office of the Bank, the contention that the 
profits were kept back ia the branch offices 
and only other monies were remitted: to 
the Head Office cannot possibly be accept- 


“ed. It is quite true that for the payment 


of dividends*there was enough money ob- 
tained as profits and gains by the branches 
in British India alone. But the payment 
of the dividends was not restricted to 
those profits as shown by the way in 
which these aecounts were kept by the Bauk 
and its branches. This is not a case merely 
of reliance being placed upon the balance- 
sheet for the purpose of holding that the 
profits and gains were brought into British 
India, which is à matter dealt with by the 
Explanation to s, 4. Here thereis very much 
more evidence to.make it quite clear that 
the amounts earned as profits in the foreign 
branches were transmitted to the Head 
Office and treated as so transinitted for 
the Bank's purposes and for payment of 
dividends. We are not bound to go into 
questions of fact in a reference under 
8. 66 (2. We must take the facts as stated 
by the Commissioner, and, unless it can be 
established by the assesses that thera is no 
evidence to support the finding of the Com- 
missioner that the profits were brought iuto 
British India, we cannot decide the ques- 
tion in his favour. J am of opinion that 
there is suffieient evidence to justify the 
fiuding of the Income-tax Authorities, and 
on that ground I answer tha first question 
in the affirmative, 
The second question referred to us is with 
regard tothe employees’ Provident Fund 
which the Bank has maintained. Tor 
every rupee paid by the employee which re- 
presents a certain proportion of his pay 
every month the Bank contributes the same 
amount and the two amounts are entered 
in the Bank’s books to the credit of the 
employee in question. It is claimed that 
the Bank is entitled to deduct the sums 
contributed by the Bank towards thisePro- 
vident Fund under s. 10«2), (Gx) as expendi- 
ture incurred solely for the .purpose of 
earning profits or gains. Ifthe money had 
been spent by the Bank,no doubt s, 10 (2) 
(ix) would apply. Butin the case b8fore ut 
is clear that the Bank has not ye,spent the 
money; all that it has done jsthat 1thasmade 
entries inits books admitting liability on 
its part to pay a certain sum of money to 
the employee when he retires or goes out of 
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office. That cannot be.treated as an ex- 
penditure by the Bank. The expenditure 
will take. place only when it pays, and it 
will betime enough to claim deduction then. 
The deduction cannot be allowed now. I 
would, therefore, answer the second ques- 
tion in the negative. 
Costs payable by the assessee will be 
“Rs. 259. 
Beasley, J.—1 agree. 
V. N. V. Reference answered 
ALN, A. accordingly. 


RANGOON HIGH COURT. 
Frust CivinL APPEALS Nos, 31 AND 92 
or 1925. 

April 26, 1926, 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr, and Mr. Justice Chari. ' 

MAUNG PO KIN AND ANcTHES— 
APPELLANTS 
versus 
MAUNG TUN YIN AND OTHE38— 
RESPONDENTS. 

Burmese Buddhist Law—Inheritance-—Re-marriage 
of mother after death of father—Right of children to 
bone partition —Shavres of eldest. and younger chil- 

ren 

Under the Burmese Buddhist Law if the mother 
‘ye-marries after the death of the father, the eldest son, 
ifhe has not already taken a quarter share of the joint 
estate as auratha, becomes entitled to a quarter share 
of the estate, and the children other than the eldest 
child similarly become entitled to a quarter share 
collectively in the joint estate. [p. 5, cols. 1 & 2.] 

[Oase-law referred to.] 


Mr. Ko Ko., for the Appellants 


Mr. E Maung (D, for the Respondents. 
JUDGMENT. 
Heald, J.—This judgment dosis with 


Appeals Nos. 31 and 92 of 1925 of this 
Court which arise out of the same suit. 

It appears that one Myat Kyaw died in 
1917 leaving a widow; Ma Than, and three 
minor children, Po Lwin, Po Kin and Ma 
Ma Gyi A few months later Ma Than 
married again and went to live with her 
newehusband, taking with her Ma Ma Gyi, 
who wasa small baby. She left Po Lwin 
and Po Kim, who were mere boys, in the 
family house, “where her step father, Tun 
Min, was also living. Myat Kyaw's brother 
Tên Yin,'and Tun Yin's wife, Ma Dwe Byu 
took possession of all the: property left by 
Myat Kyaw exeept the house, They at- 
' tempted to get possession of the house also 
but Po Lwin and Po Kin are apparently . 
still living there, 
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Myat Kyaw’s eldest child, Po Lwin, who 
has now come of age, claims to recover 
the property and the profits thereof from 
lun Yin and Ma Dwe Byu for himself and 
his minor brother and sister. They allege 
that when their mother left the house to 
go and live with her new husband she 
relinquigned her interest in the property 
to them, and, therefore, they claim the 
whole estate from Tun Yin and Ma Dwe 
Byu and join their mother also as a de- 
fendant. 

Tun Yin and Ma Dwe Byu say that the 
children have no right to sue, because 
under Burmese Buddhist Law Myat Kyaw’s 
widow, Ma Than, succeeded to his entire 
estate to the exclusion of her children, and 
because she made ovtr the whole estate to 
them in satisfaction ofa debt of Rs. 3,850, 
due to them by Myat Kyaw. 

Ma Thun supports her ehildren's claim 
except that shedenies that she, gave up her 
interest to them and claims that. she is still 
entitled to a share of the estate. 

The lower Court found that Po Lwin, as 
being the elder son, was entitled to a quarter 
share ofthe estate but, on the strength of 
a ruling which was inapplicable to the 
circumstances of this case, held that the two 
younger children were not entitled to any 
share. It also found that Tun Yin and Ma 
Dwe Byu failed to prove that Ma Than 
had transferred the property to them in ` 
satisfaction of a debt due by Myat Kyaw. 

The two minor children, Po Kin and 
Ma Ma Gyi, appeal against the finding that 
they are not entitled to any share of their 
father's estate and allege that by reason of 
their mother's re-marriage they are entitled 
to a quarter share between them. 

Tun Yin and Ma Dwe Byu appeal against 
the finding that they failed to prove Ma 
Than's transfer of the property to them, 
and against the finding that Po Lwin is 
entitled to a quarter of the estate, They 
also appeal against the assessment of mésne 
profits and they oppose the minor chil- 
dren's claim to be entitled toa quarter of 
the estate. | 

Ona perusal of the evidence I am not 
prepared to interfere with the lower Coürt's 
finding that Tun Yin and Ma Dwe Byu 
failed to prove the transfer of the estate 
to them. It seems probable that they had 
a claim of some sort against Myat Kyaw 


and that was why they were allowed tq 


take possession of the property, but their 
evidence as to the nature or amount ef that 
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claim is obviously untrustworthy and they 
have certainly not proved that the arrange- 
ment under which they entered into pos- 
Session of the property was such as would 
constitute a good defence to the children's 
suit for possession, supposing that the chil- 
dren are heirs of their father.  * 

As for the question whether the children 
are.heirs, the authorities cited in the case 
of Maung Shwe Yet v. Maung Tun Shein 
(1) show that, if the mother re-marries after 
the death of the father, the eldest son, even 
though he was not old enough to be “aura- 
tha” at the time'of the father's death, be- 
comes entitled 40 a quarter share of the 
joint estate on his mother's re-marriage. 
That view of the law was accepted by a 
Bench of this Court in the case of Ma Toke 
v. Ma U Le (2), and by a Single Judge in 
the case of Ma E Mya v. U Pe Lay (3) 
and I see no reason to doubt its correct- 
ness. i 

The question ofthe rights of the young- 
er children on the re-marriage of the sur- 
viving parent did not arise for decision in 
Shwe Y wet's case (1) but the authorities on 
the subject were cited therein. From those 
authorities it will be seen that there isa 
passage in Vilasa, one of the earliest of 
the Dhammathats, which says that on the 
death of the father the mother should di- 
vide the substance of the estate with the 
children even though she does not marry 
again. There is a similar passags in Van- 
nana. In Mahayazathat there isa passage 
which says that where the widow marries 
again she should give half the estate to 
the children. The Panam says that if after 
the death of either parent the survivor 
marries again the inheritance is to be di- 
vided. The Attasankhepa, which was the 
latest compilation of Burmese Buddhist 
Law made in the time of the Burmese 
Kings, clearly gives the children a right 
to half the estate if after the death of either 
parent the survivor marries again, in cases 
where there is no 'auratha" as is the case 
here. It is permissible to refer to these 
Dhammathats because on this point the 
Manugye seems to be obseure and the text 
is alinost certainly defective. As was said 
in the judgment under consideration, these 
authorities seem to show that “as early as 


1) 66 Ind. Cas. 538; 11 L. B. R. 199. 
2) 76 Ind. Cas. 838; 1 R. 487; A.I. R. 1924 Rang. 
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the 12th century there wasa tendency to- 
wards a general partition of the estate 
between the surviving parent and the 
children on the death of one parent and 
that that tendency was much more pro- 
nounced by tbe middle of the 17th century 
when the author of Yazathat, although he 
gave the ancient rule, nevertheless said 
that equal partition between the surviving 
parent and the children ought to be made 
when the surviving parent re-married'. 
The same tendency is seen in the Vannana 
late in the 18th century, and in the Atta- 
sankhepa of the 19th century, and from 
my experience of awards of Burmese arbi- 
trators and of family arrangements which 
„have come under my notice in this Court, 
lam of opinion that the present custom is 
for the estate to be equally divided be- 
tween the children and the surviving parent 
who re-marries. This principle of equal 
division was adopted in the case of Maung 
Hlaing v. Maung Tha Ka Do (4) and was 
mentioned in the Full Bench case of Ma 
Thin v. Ma Wa Yin (5). In the case of 
Ma Toke v. Ma U Le (2) it was assumed that 
a half share goes to the children by the 
deceased parent of the re-marriage of the 
survivor, and inthe case of Ma E Hmyin 
v. Maung Ba Maung (6) it was said that 
“the ordinary rule of Burmese Buddhist 
Law is that the widow succeeds to her 
husband's estate to the exclusion of all her 
children, except the auratha, if there is an 
auratha, and that so long as the mother is 
alive and remains unmarried no child of 
hers, (except the auratht), can claim any 
share of the property left by their father." 

In these circumstances I am*of opinion 
that it should be taken as the rule of 
Burmese Buddhist Law not only that the 
eldest child, if he or she has not already 
taken a quarter share of the joint estate 
as auratha, becomes entitled toa quarter 
share of that estate on the re-marriage of 
the surviving parent, but also that the 
children, other than the,eldest child, simi- 
larly become entitled to a quarter share in 
the joint estate on the re-mgrriage Of the 
surviving parent, 

On this finding I would hold hat tle 
three ehildren, Po Lwin, Po Kin and Ma 
Ma Gyi, on their mother's re-mafriage be- 


(4) P. J. L. B. 65. 
(5) 2 L. B. R. 255. 
md 83 Ind. Cas, 426; 2 R. 123; A. IL R. 1924 Rang. 
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came heirs of their father, Myat Kyaw, and 
‘were entitled to half the joint estate. 

I would, therefore, find that the appeal 
of Po Kin and Ma Ma Gyi must succeed. 

I have already dealt with the claim of 
Tun Yin and Ma Dwe Byu that the estate 
was transferred to them by Ma Than, and 
with their objection that the children were 
not Myat Kyaw's heirs and so were not en- 
titled to bring the suit. 

The only objection which remains to be 
considered is that relating to the assess- 
ment of mesne profits. On the evidence I 
am satisfied that the assessment was fair 
and that the rate of interest allowed was 
‘not excessive. I, therefore, see no reason 
to interfere. 

The appeal of Tun Yin and Ma Dwe 
Byu should, in my opinion, be dismissed 
with costs. 

On the appeal of Po Kin and Ma Ma Gyi 
the decree of the lower Court should be 
altered intoa decree in favourof Po Lwin, 
Po Kin and Ma Ma Gyi for half the estate 
as set out in that decree. I note that if, as 
seems to be the case, Po Lwin, Po Kin and 
Ma Ma Gyi are in possession of the house, 
this decree is not to be interpreted as giv- 
ing Tun Yin and Ma Dwe Byu a right to 
a half interest in the house. This judg- 
ment does not give them any interest in 
any of the property. Only the three chil- 
dren have sued fortheir rights in respect 
of the property and, therefore, only their 
rights are decreed. If their mother, Ma 
Than, desires to claim her share of the pro- 
perty she must daso in a separate suit. 

Tun Yin and Ma Dwe Byu should pay 
the costs of Po Lwin, Po Kin and Ma Ma 
Gyi on Rs. 627-8 0 as representing half the 
value of the land which was holding No. 25 
of 1914.15, plus Rs. 1,275 as representing 
a quarter of the value of the land which 
was holding No. 26 of 1914-15, plus Rs 200 
as representing half the value of the house 
and & quarter of the value of its site, 
plus? Rs, 5,535 as representing half the 
mesne profits, thit is on Rs. 7,637-8, in 
the trial Ceurt. They should also bear 
all the costs òf Po Lwin, Po Kin and 
Ma Ma Gyiin this Court, the costs in the 
two appeals to be calculated and to be 
payable separately to Po Lwin in the one 
case and to Po Kein and Ma Ma Gyi in the 
other. 

The Court-fees which would have been 
payable by Po Lwin, Po Kin and Ma Ma 
Gyi in the suit, and by Po Kin and Ma 
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Ma Gyi in Appeal No. 92, if they had not 
been allowed to sue and appeal as pau- 
pers, should be calculated and should .be 
payable by them to Government, being 
a first charge on their share of the estate, 
but Court fees on Rs. 250 -as representing 
half the valuation of the lands for purposes 
of Court-fees, plus Rs.75 as representing 
half the value of the house, plus Rs. 5,538, 
as representing half the mesne profits 
should be entered in the decree as payable 
by Tun Yin and Ma Dwe Byu to Po Lwin, 
Po Kin and Ma Ma Gyiin respect of the 
suit, and Court-fees on Rs? 2,892 8 0 should 
be entered in the decree.as payable by 
Tun Yin and Ma Dwe Byu to Po Kin and 
Ma Ma Gyi iu respect*of Appeal No. 92. 

A copy of the decree will be forward- 
ed to the Collector under the provisions 
of O XXXIII, r. 14, read with s. 107 (2) of 
the Code. 

Chari, J.—1 concur. 


A. N. A. Decree modified, 


NAGPUR JUDICIAL COMMIS- 
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Frrsr Crvin ÁpPEaL No. 55 or 1925. 
August 30, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
Musammat JAIBAI AND ANOTHER— 
DzrENDANTS Nos. 3 AND 4—APPELLANTS 

: versus 
REWARAM anD OTHERS— PLAINTIFFS 
AND DEFENDANTS Nos. 1 AND 2— 
RESPONDENTS. 

Probate and Administration Act (V of 1881), s. 90 
—Mortgage by administrator— Permission of Court 
subsequently obtained, sufficiency of—Burden of proof 
of compliance with formalities—Sanction-- Essential 
elements of transaction not considered—Non-disclosure, 
effect of—Court trying suit on mortgage whether and 
when can go behind sanction—Transfer of Property 
Act (IV of 1882), s. d8—Avoidance by pleading in- 

alidity in defence, legality of. _ 

v e who relies upon a permission necessary under 
law for the validity of any transaction in his favour 
must discharge the burden strictly by proving that 
his ease comes within the protection of law by com- 
plying with the requirements prescribed by law. [p. 
9, col. 2.] 

There is a distinction between the position of a 
person who, relying upon a permission of the Court 
necessary under s. 90 of the Probate and Adminis- 
tration Act for the validity of a transaction, subse- 
quently enters into the transaction and that of a 
person who has already staked his money by-enterinf 
into a transaction in contravention of the section and 
thereafter tries to secure a recognition fmm the 
Court with retrospective effect, [zbid. 
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“The previous permission referred to in s. 90 of the 
Probate and Administration Act which enables an 
administrator to mortgage the estate implies that 
there should be a sanction of all the essential elements 
of the mortgage transaction, such as the stipulations 
as regards interest, as they affect the burden imposed 
upon the estate. A mere bald sanction to mor tgage 
is not sufficient. [p..10, col. 2] 

The permission granted under s. 90 of the Probate 
bia jesse Act must be strictly Construed. 
ibid. 

A non-disclosure, while obtaining permission of the 
Court, of. full particulars or of material and essential 
elements of the transaction or of the conditions to be 
incorporated in the intended mortgage, as also of 
the circumstances leading to the intended mortgage, 
will entitle the Oourt trying a suit based on such 
mortgage, even though executed with permission, 
to go behind such permission and give relief not 
only against the Stipulations for payment of in- 
terest and compound interest but also against other 
stipulations and- condition’ which may affect the 
Court generally to take into consideration all suc 
circumstances as may show that ¢he transaction was 
not overboard, but was one which actually operated 
to put the lender in a position to make the best of 
the embarrassing situation in which the administration 
was’ placed or that it was unfair or unreasonable in 
some other way so as to justify the interference with 
its terms. [p. 10, col. 2; p. 11, col. 1.| 

The mere fact that a transfer which can be im pea- 
ched under s. 53 of the Transfer of Property Act, is 
voidable only and must, therefore, continue in force 
until set aside,is no sufficient reason for debarring 
a defendant from relying on that section. The in- 
validity may be set up as a defence. [p. 1l, col. [J 

Appeal against a decision of the First 
Subordinate Judge,, First Class, Saugor, 
dated the 4th February, 1925, in Civil Suit 
No. 63 of 1924. 

Mr. B. R. Pendharkav, for the Appellants. 

Messrs. S. B. Gokhale and A. V. Khare, 
for the Respondents, 

JUDGMENT.—The suit outof which 
this appeal arises .was instituted by the 
respondent Rewaram on the basis of a 
mortgage executed on 25th February, 1921, 
by the respondents Musammat Punabai and 
her husband Budhelal in consideration of 
a sum of Rs. 4,999 said to be advanced by 
him on the security ofa house which be- 
longed .to one Karelal and on his death 
on 14th November, 1917 devolved on his 
daughters, Musammats Punabai,  Jaibai, 
Muliabai and Betibai. Musammat Puna- 
bai and Jaibai were granted Letters of Ad- 
ministration by the Distriet Judge, Saugor, 
by an order dated the 28th April, 1919. Mus- 
sammat Jaibai however, took no part in 
the administration of the estate. While 
the estate was thus under the administra- 
tion of Punabaisheis said to have borrow- 
ed various loans from plaintiff in order to 
satisfy debts which deceased Karelal had 
left ufipaid and for which his creditors 
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has instituted suits against the heirs and: 
obtained decrees against them. The fol- 
lowing are the amounts and dates of the 
loans advanced by the plaintiit: — 








. 
Amount. Date. 
Rs. a. P, 
999 0 O° 6th June 1919. 
1000 0 0 7th July, 1919. 
939 5 6 19th September, 1919, 
2,938 5 6 
6010 6 Due on account of inter- 
est on Rs. 1,999 up to 
19th September 1919. 
2,999 0 0 For this & mortgage dated . 
- 19th September, 1919, 
Ex, P2 was given by 
. Musammat Punabai in 
respect of her 8-annas 
share in the house, her: 
husband Budhelal hav- : 
ing also joined in the 
execution. 
80 0 0 10th Dacember, 1919. 
591 12 3 20th February, meee 
033 - 39 9 . Interest on Rs, 2,979 up 
to 25th February, 1921. 
115 0 Q Intereston Rs, 800 up to 
25th February, 1921. 
4,999 0 0 


On 14th September, 1920, Musammat Puna- 
bai who is defendant. No. L in the case 
applied to the District Judge as per Ex. 
P.5 for permission to mortgage the house. 
in order to raise a loan of Rs. 6,000 to 
satisfy debts incurred by her for payment 
of two decrees passed against the assets 
oi deceased Karelal and of other debts 
due to other creditors who were pressing 
for payment and for making certain repairs 
to the house. This application was granted 
by an er parte order dated 18th Septem- 
ber, 1920 (Ex. P-6). ° 

The plaintiff made hts accounts on the 
basis of the mortgage Ex. P-2eand adding 
the subsequent advances anti interest, con- 
solidated all the loans togather and wA 
the mortgage dated 25th "February, 

(Ex. P lon ‘which the suit is based. This 
suit was filed on 28th Jule, 19:4, for the 
recovery of Rs, 7,374-6-3. Besides the exe- 
cutants plaintiff joined Musammat Jaibai 
as defendant No. 3 as she was interested. 
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in the house mortgaged, to the extent of her 

halfsharetherein. Itiscommon ground that 

Musammat Muliabai transferred her 4 annas 

share to Musammat Jaibai and Betibai 

assigned heg 4-annas share to Musammat 

Punabai; thusdefendant Punabai's share was 

half and thatof Jaibai was half. “One Bal- 

chand purchased the house covered by the 
mortgage atan auction sale held by one 

Girdharilal for recovery of certain amount 

due to him and consequently he is im- 

pleaded as defendant No. 4. The suit is 

not contested by defendants Nos. l and 2 

who have admitted the claim in full. The 

contesting defendants are Musammat Jai- 
bai and Balehand defendants Nos 3 and 

4, Their defence which was manifold was 

overruled in the Court below and theclaim 

as laid was decreed against them. They 
have, therefore, come up in appeal to this 

Court urging several grounds. 

The defence so far asit is relevant for 
the purposes of this appeal may be briefly 
summarized as under: That the mortgage 
in suit was not proved to be for considera- 
‘tion advanced on the strength of the per- 
mission granted as per Ex. P-6; that it was 
not for legal necessity; that the mortgage 
was not valid and did not affect the estate 
purported to be mortgaged thereunder 
particularly because the permission to 
mortgage was obtained by fraudulent con- 
cealment and misrepresentation of relevant 
facts and behind the back of the appellants; 
that the interest provided by the mortgage 
was excessive and could not be decreed in 
its entirety. The lower Court framing the 
necessary issues recorded its findings on 
Issues Nos. 3and 4 (a) which for the sake 
of reference are reproduced here: 

“3. | Can the defendants Nos. 3 and 4 
raise the question of legal neces- 
sity in spite of the permission 
granted by the District Judge ? 
If so, was the mortgage justified 
by legal necessity ? 

4(a) Can defendants Nos. 3 and 4 ques- 

: tion the validity of the order 
granting the permission on the 
ground that it was obtained by 
fraud and misrepresentation? 

(b) Ifso, was there fraud and mis- 

representation as alleged?” 

The presiminary findings on these issues 
are dated 2nd December, 1924, and to the 
following effect. 

On Issue No. 3.—That unless the defend- 
ants Nos 3 and 4 can be allowed to ques- 


(98 I. O. 1926] 


tion the validity of the District Judge’s 
order which formed the subject of Issue 
No. 4 (a) the question of legal necessity does 
not arise. ý 

On Issue No. 4 (a).—That the order of the 
learned District Judge cannot now be ques- 
tioned on the ground of ‘fraud and mis- 
representation. In this view no finding was 
recorded on Issue No. 4 (b). 


Às &result ofthis preliminary decision 
on Issues Nos. 3 and 4 (a) the scope ofthe 
trial was very much restricted and the 
defendants-appellants were shut out from 
showing how the mortgage was not binding 
as against them for the several reasons 
urged by them. They have reiterated 
their complaint in this Court in the shape 
of grounds Nos. 3 to 10 which embrace the 
several phases ofethe question as to the bind- 
ing character of the mortgage and the extent 
thereof. 


In my opinion the Subordinate Judge's 
decision on Issues Nos. 3 and 4 (a) is errone- 
ous and had shut out the defence on the 
points which form the subject of Issue No, 4 
(b) and also on legal necessity ; that point is 
of vital importance, and enquiry relatin gto 
it could not have been shut out forall or 
any of the reasons assigned by him. The 
question of legal necessity raised by the 
defendants not having been allowed to be 
tried has prejudiced not only the defend- 
ants Nos. 9 and 4 but the plaintiff also 
in the matter of adducing proper and 
adequate proof of the consideration of the 
mortgage in suit which would establish 
the fact that the mortgage was fora con- 
sideration, advanced to satisfy debts due 
by the estate, even as against the contest- 
ing defendants. The plaintiff has, no doubt 
produced a mass of documentary evidence 
in the shape of certified copies of pro- 
ceedings, order sheets, applications for exe- 
cution, applications for deposit and their 
withdrawals, decrees, receipts, written siaie- 
ments, schedules of accounts, judgments 
and depositions of witnesses and also some 
original documents But the oral evidence 
tendered by him is so very meagre that it 
does not go beyond formally proving Exs. 
P-land P-2. Most of the documentary evi- 
dence excepting the certified copies of judg- 
ments, decrees and orders were required 
to be proved by oral evidence in order to 
connect the giving of the several leans by 
plaintif to Musammat Punabai with the 
alleged satisfaction of the decrees and? debts 
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' of the deceased Karelal. Formal oral evi- 
dence is wanting, and I am inclined to 
think that it would have been forthcoming 
had not the lower Court shut out impro- 
. perly all enquiry on the point of legal neces- 
.Sitv and other cognate matters. Plaintiff 
perhaps thought that in view „of the deci- 
sion there is no necessity for him to go 
iato the witness-box to esvablish the neces- 
sary connection between the borrowing and 
the satisfaction of the debts of the de- 
ceased, In my opinion the plaintiff was not 
relieved of his obligation to show that the 
loan advanced by him would not have 
been so advanced but for the permission 
of the District Judg:. If the several ad- 
vances which are -detailed above had been 
made subsequent to the date of the per- 
mission granted as per dix. P-6, there was 
room for at any rate, assuming tha: the 
plaintiff “bona fide relied upon the order” 
permitting the mortgage “and made the 
advances,’ and that there is no onus upon 
him to go and make enquiries about the 
truth of the allegations upon which the 
sanction was given.’ As a matter of fact 
except the last item of Rs. 551-12-3 paid 
in cash before the Sub-Registrar at the 
time of the registration of Ex. P-1, the 
rest of the consideration consists of the 
sum of (1) Rs. 3,532-3-9 secured by the prior 
mortgage Ex. P-2 which was made in con- 
travention of s. 90 of the Probate and 
Administration Act, and (14) Rs. 915 on ac- 
count of cash loan dated 10th December, 
1919, total Rs. 4,447-3-9. In any case this 
sum of Rs. 4,447-3-9 cannot said to have 
been advanced, ‘bona fide relying upon the 
order. But it would not be just for me to 
‘disallow that sum without giving the plaint- 
iff an opportunity to show that he could 
obtain a valid charge for that amount apart 
from the permission even asagainst Musam- 
mat Jaibai’s share by proof of justifying 
circumstances or by showing that he was 
himself instrumental in getting the order 
from the Court of the District Judge by 
truly placing the necessary material before 
it. The cases relied on by the Subordi- 
nate Judgein support of his view that an 
alienation with permission of the District 
Judge operates an absolute alienation under 
s. 90 of the Probate and Administration 
Act irrespective of the existence of the 
legal necessity, do not appear to me to be 
*cases' of the kind we have to deal with 
here, as the facts and observations in those 
eases would show. In Kamikhya Nath Muker- 


_by fraudulent misrepresentation. 
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jee v. Hart Churn Sen (1) enquiry into the 
fraud and misrepresentation was ordered hy 
the High Court and the case was remanded 
for the purpose of determining the guess 
tion whether the fraud alleged in the plaint 
had been established not only as against 
the ‘persons transferring but also against 
the transferee. ‘That case is not an author- 
ity for excluding such enquiry. In Annoda 
Charan Mondal v. .1tul Chandra Mulliek (2) 
it was laid down thatif the alienee boru 
fide relied upon the order and made the 
advance there is no onus on him to go 
and make enquiries; and 1s thus distingu- 
ishable. In Amrita Lal Shaha v. Gossain 
Ganpat Gir (3) the alienations were set aside 
in spite of the permission of the District 
Judge because the permission was chtaired 
Enquiry 
into the allegations of fraud was held and 
not shut out. No doubt such enquiry 
would not be permissible in the absence of 
distinct allegations of fraud. 

The lower Court does not seem to have 
kept in view the distinction between the 
position of a person who relying upon the 
permission subsequently enters into-the 
transaction and on the faith of that per- 
mission parts with his money, and that of a 
person, like the plaintiff who has already 
staked his money by entering into a trans- 
action in contravention of s. 90 of the Pro- 
bate and Administration Act, and thereafter 
tried to secure a recognition with retros- 
pective effect as it were. He who relies 
upon & permission necessary under law for 
the validity of any transaction in his favour 
must discharge the burden strictly by prov- 
ing that his case comes within the protec- 
tion of law and complies with the require- ` 
ments prescribed by law. I need only refer 
to the analogous case of a mortgagee who 
while suing to enforce his mortgage has to 
prove that the essential conditions of a 
valid exeeution including attestation were 
duly complied with. Even if the plaintiff 
in this ease proves that he caused hi8 trans- 
feror to secure the Wecessary permission 
after a full and true disclositre of all neceg- 
sary information and that there was no 
fraud or misrepresentation of any kind in 
obtaining the necessary permission and that 
he acted bona fide in taking the mortgage 
(Ex. P-1) substantially m lieu of a prior 


(1) 26 C. 607; 13 Ind. Dec. (x. s.) 990. 
(2) 54 Ind. Cas. 197; 23 ©. W. N. 1045; 31 C. L. 


J. à. 
(3) 54 Ind. Cas. 884; 23 O. W. N. 401. 
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mortgage, and relyiüg on the sanction made 
a fresh advance of Rs. 551-12-3 to make up 
the consideration of Rs. 4,999 of the new 
mortgage, the question still remains how far 
' his case comes within the protection of s. 90 
of the Probate and Administration Act 
which requires a previous permission and 
not an ex-post-facto permission. It is argu- 
able that much depends upon the peculiar 
circumstances of each case and the evi- 
dence that may be tendered to discharge 
such a burden. It is thus clear that the 
lower Court was wrong in assuming without 
evidence that the plaintiff had earned the 
protection of law and was exempt from 
proving the existence of any justifying 
circumstances as I consider that he is not ex- 
empted simply because the mortgage in suit 
is subsequent in point of time to the order 
granting the permission. It was incum- 
bent on the plaintiff to show that the bor- 
rowing of the money advanced by him was 
necessary for the discharge of the debts of 
the deceased and for the proper administra- 
tion of the estate and that it was an indis- 
pensible act of prudent management in the 
circumstances of the case even if he may 
not’ be entitled to the protection which the 
permission of the District Judge might ex- 
tend to him. It was equally necessary for 
the plaintiff to show that the advances 
which were not originally charged against 
the plaintiff's 8-annas share could be law- 
fully charged either wholly or partially not 
only against the defendants' share but also 
against that of the plaintiff. 

It may be desirable to point out that the 
mortgage, Ex. P-l, was executed after the 
lapse of over five months from the date of 
the permission and 20 months from the 
date of the mortgage (Ex. P-2); I cannot 
help remarking that Ex. P-5 the petition 
for obtaining permission does not disclose 
the existence of the prior mortgage (Ex. P-2) 
by which the defendant charged her own 
8-annas of the house; it does not also 
mentiqn the name of the present plaintiff 
either as à secured qr unsecured creditor; 
it omits to specify the rate of interest on 
the amount agreed to be borrowed, and fails 
to specify the extent of the debts alleged to 
be due to the other creditors pressing hard 
for payment. Itis singularly silent as to 


the existenc® and disposal of other assets. 


and does not eomfhit the defendant No. 1 
to a statement that they had been duly 
applied to the satisfaction of the debts and 
liabilities or accounted for properly towards 
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the administration of the estate.. The. ° 
grant of the permission by the District. 
Judge was on the face of it very summary- 
and admittedly ex parte and without notice’ 
to Musammat Jaibai, These and several 
other circumstances have a very relevant 
bearing on the question of the plaintiff's 
good faith tn taking the mortgage in suit 
after relying, upon the permission of the 
District Judge so as to make it binding ¢s 
against the interest of Musammat Jaibai and 
the auction-purchaser, and on their proof 
or disproof will depend the question as to 
how far the permission relied,on was obtain- 
ed by fraud or misrepresentation by the 
defendant Punabai, and how fr the plaint- 
iff knew of or was a party to and partici- 
pated in such fraud or misrepresentation. In 
Sailaja Prosad Chajterjee v. Jadu Nath Bose 
(4) it was held by Sir Ashutosh Mukerjee, 
that the previous permission referred to in 
8. 90 which enables an administrator to 
mortgage the estate implies that there 
should be a sanction by the Court ofall the 
essential elements of the mortgage transac- 
tion; it follows that a mere bald sanction to 
mortgage is not sufficient, and that stipula- 
tions as regards interest and compound 
interest are essential elements of a mort- 
gage because they affect the burden impos- 
ed upon the estate and as such require the 
Court's sanction. On the principle-that the 
permission must be strictly construed, that 
learned Judge held that it was within the’ 
power of the Court trying the mortgage 
suit to reduce the rate of interest and award 
reasonable interest. I would, therefore, con- 
clude that a non-disclosure while obtaining 
permission of full particulars or of material 
and essential elements of the transaction, 
or of the conditions to be incorporated in 
the intended mortgage, as also, of the cir- 
cumstances leading to the intended trans- 
fer, would entitle the Court trying a mort- 
gage suit based on such a mortgage,eeven 
though executed with permission, to go 
behind such permission, and give relief 
not only against the stipulations for payment 
of interest and compound interest, but also 
against other stipulations and conditions 
which may affect the Court generally to 
take into consideration all such circum- 
stances as may show that the transaction 
was not overboard, but was one which actual- 
ly operated to put the lender in a position 
to make the best of the embarrassing 


T 27 Ind. Oas. 715; 21 O.L. J.88; 19 O. y.N. 
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situátion in which the administration was 
placed or, thatit was unfair or unreason- 
able in some other way so as to justify in- 
terference with its terms. 

The lower Court relies upon the appellant 
No.l's failure to sue for the avoidance of 
ihe mortgage in question within time, as a 
bar to her defence on these points. 
transaction being voldable only, its avoid- 
ance could, in my opinion, be even by 
setting up a defence to a suit to enforce it 
and not necessarily by bringing a suit to 
have it seb aside: cf. Dhansukhdas v. 
Zangoo (5) and Ramaswami Chettiar v. Mal- 
lappa Reddiar (6) and similar cases of trans- 
actions voidable, under s. 58 ofthe Transfer 
of Property Act, at the option of a creditor 
where it is held that the mere fact that a 
transfer which can be impeached under 
8. 53 of the Transfer of Property Act is 
voidable only and must, therefore, continue 
‘in force until set aside, is no sufficient 
‘reason for debarring the defendant from 
relying upon that section. 

Under these circumstances the lower 
Court was not right in refusing to enquire 
into the defence urged in the case. The 
case is, therefore, remanded to the lower 
Court for consideration of the whole defence 
‘upon the merits and for afresh decision 
after full trial with advertence to the 
above remarks. The appellants will get 
their costs from the respondent Rewaram 
who along with the otherrespondents will 
bear his own. A refund certificate will 
issue to theappellants in respect of the 
Court-fee paid on the memorandum of 


appeal. Costsin the Court below will abide 
the event. 
G. R. D. Case remanded. 
A.N A, 


(5) 54 Ind. Cas. 798; 16 N. L. R. 3. 

(6) 59 Ind. Cas. 917; 43 M. 760; (1920; M. W. N. 
579. 39 M. L. J. 350; 28 M. L. T. 170; 12 L. W. 478 
(F. BJ). o < 
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RANGOON HIGH COURT. 
First Crvin APPBAL No. 15 or 1926, 
May 17, 1926. 
Present:—Sir Guy Rutledge, Kr, 
Chief Justice, and Mr. Justice Carr. 
M. V. A. L. VISWANATHAN CHETTYAR 
— PLAINTIFF—APPELLANT 
versus 
e MA AYE AND orHEuS—DEFENDANTS — 


_ RESPONDENTS, 
Morifige—Suit om mortgage against legal repre- 
sentatives of mortgagor—Legal representative claiming 


The 
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title adverse to morigagor— Courts, whether can ad- 
judicate upon such titleh—Advérse claimants, whether 
proper parties—Interest, power of Court to reduce~ 
Usurious Loans Act ( X of 1916). 


In asuit to enforce a mortgageeagainst the egal . 


representatives of a deceased mortgagor, Courts 
should not adjudicate upon a claim to the mortgaged 
property set upeby one ofthe legal representatives in 
his own individualright and adverse to the mort- 
gagor. [p. 13, eol 1] 

Persons claiming under a title adverse to both the 
mortgagor and the mortgagee are not proper parties 
to a suit to enforce a mortgage. [p. 12, eol. 1.1 

Jaggeswar Dutt v. Bhuban Mohan Mitra. (1) and 
Bhagirathi Dass v. Baleswav Bagarti (2), followed. 

In the absence of undue influence a Court will not 
reduce the rate of interest fixed by parties with 
open eyes even though it be extortionate, unless the 
case falls within the provisions of the Usurious Loang 
Aet. [p. 13, col. 2.] 


Mr. A. B. Banerji, for the Appellant. 

Mr. S. T. Leong, for the Respondents. 

JUDGMENT.—The plaintiff-appellant 
sued on & deed of mortgage executed by 
Ma Hlaing, deceased. The defendants were 
her legal representatives, namely, her hus- 
band and children. They contended that 
Ma Hlaing was not the sole owner of the 
property mortgaged but that her husband, 
Ko Tha Gyaw, was co-owner with her and 
that his interest was one-half. The second 
and third issues were framed on this 
point and it is stated in the judgment that 
though the plaintiffs Advocate at first 
agreed to these issues he afterwards object- 
ed to them, but his objection was over- 
ruled. On what ground it was overruled 
18 not stated. 

The learned Judge found that Ko Tha 
Gyaw was in his own right theowner of a 
one-half share of the preperty and gave the 
plaintiff a mortgage decree over only Ma 
Hlaing's undivided one-half share in the 
property. 

He also allowed interest only at a rate 
lower than that agreed upon and allowed 
interest only at 6 percent. per annum from 
date of decree to date of realization. 

Plaintiff appeals. Grounds Nos. 1, 9 and 
4 are on the question of interest to be 
allowed and will be dealt with later. * 

Ground No. 3 is that fhe trial Court erred 
in going into the question -of paramount 
title. 

The contention is thatr. lof Q. XXXJV 
of the O. P. C. does not mean that persons 
who have or claim tohavean terest in 
the property adverse to thee interest of the 
mortgagor must be joined as parties to a 
suit relating to the mortgage. What it 
means is that persons who have an interest 
through the mortgagor and are thus in- 
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terested in the equity of redemption must 
be so joined. The title of the mortgagor to 
the property which he has purported to 
mortgage cannot be investigated in a suit 
“on the mortgate. The decree when passed 
will be effective only against such interest 
as the mortgagor had atthe time of exe- 
cution of the mortgage, or has since ac- 
quired so as to render that interest sub- 
ject to the mortgage under s. 43 of the 
Transfer of Property Act On a sale under 
the mortgage only such interest will pass 
to the purchaser and any interest which a 
third party holds adversely to the mort- 
gagor will not be affected. Such third 
party has, therefore, no interest in the 
mortgage security or the right of redemp- 
tion and should not be joined asa party to 
the suit either by the mortgagee or at his 
own instance, 

We are of opinion that this contention 
must prevail. Formerly this subject was 
dealt with in s. 85 ofthe Transfer of Pro- 
perty Act as follows:—"Subject to the pro- 
visions of the C. P.C., e. 437, all persons 
having an interest in the property compris- 
ed in & mortgage must be joined as par- 
ties to any suit under this Chapter relating 
to such mortgage: Provided that the plaint- 
iff has notice of such interest." 

The meaning of this section was very 
exhaustively discussed by a Bench of the 
Calcutta High Court in Jaggeswar Dutt v. 
Bhuban Mohan Mitra (1). The decision is 
sufficiently set out in the head-note to the 
report, which may be re-produced here, as it 
is very relevantto the present suit. [truns:— 

"To a suit to enfórce a mortgage, per- 
sons claiming under a title adverse to that 
of both the mortgagor and the mortgagee 
are not proper parties. l l 

The term ‘property comprised in a mort- 
gage' ins. 85 ofthe Transfer of Property 
Aet means not the physical object, but 
the interest therein, which the mortgagor 
is competent to transfer by way of mort- 
gage at the date of the transaction, ^ 

The ordinary rule is that a plaintiff 
mortgagee capnot be allowed so to frame 
his suit as to draw into controversy the 
title of a third party, who is in no way 
confected ‘with the mortgage and who has 
set up 2 tige, Par o to that of the 

teagor and mortgagee. 
"nda: ss, 44 and 45 of the C. P. C. causes 
of action of this description cannot be 
joined ina suit to enforce a mortgage. 


(1) 33 C. 425; 3 O.L. J. 205; 


(98 I. O. 1926) 


The rule is not one of convenience merely 
and the fact of the question of such title 
being determined by the Court of first 
instance in breach of the rule does not 
preclude a Court of Appeal from reversing 
the dtcree. . a 

The question, however, is not one of 
jurisdiction, and where in a mortgage suit 
à question of paramount title raised by 
a defendant is decided without objection 
neither party can ask for a reversal on’ 
the ground that the issue was not properly 
triable in the action." : ; 

Other High Courts took & different view 
of the question. But when [he present C. 
P.O. was enacted in 1908, s. 85 of the 
Transfer of Property Act was repealed and 
O. XXXIV, r. 1, took its place. This is 
differently worded, as follows:—"Subject 
to the provisions of this Code, all persons 
having an interest either in the mortgage 
security or jin the right of redemption shall 
be joined as parties to any suit relating to 
the mortgage. 

Hxplanation.—A puisne mortgagee may 
sue for foreclosure or for sale without 
making the prior mortgagee a party to the 
suit; and a prior mortgagee need not be 
joined ina suit to redeem a subsequent 
mortgage," ; 

There seems to be no room for doubt 
that in making this change of wording 
the Legislature intended to adopt the view. 
of the Jaw enunciated by the learned Judges 
ofthe Caleutta High Court in the case 
quoted, which is very clearly set out on 
pages 432-433" of the report. On the latter 
page the learned Judges said, “For pre- 
cisely the same reason, a prior incumb- 
rancer, who is in no way interested in the 
puisne mortgage and against whom no 
1elief is claimed is not a necessary party 
to a suit so framed." This has been em- 
bodied in the Explanation to the rule. 

The case of Bhagirathi Dass v. Baleswer 
Bagarti (2) was decided under the present 
law and in it the learned Judges accepted 
theinterpretation given in Jaggeswar Dutt's 
case (1), saying, on pages 77-78T of thereport, 
“The present plaintiff was brought on the 
record as an alleged transferee of the 
equity of redemption from the mortgagor, 
and the obvious object of the mortgagee 
was to give him an opportunity to redeem. 

(2) 19 Ind. Cas. 686; 41 0.69; 17 O. W.N.877; 19, 
C. L. J. 155. 

*Pages of 33 O.—| Ed. 

[Pages of 41 o. [Ed] 2 


[98 I. C. 1926} 


. He took up the position that the mortgagor 
had no title whatsoever to the property 
whieh belonged to himself. Under these 
circumstances, he was rightly discharged 
from the suit." 

In the case of Radha Kunwar v. Reoti 
Singh (3) the’ present question was not. 
directly before the Privy Council but cer- 
tain remarks made by their Lordships 
bear directly on it, and, even if obiter, are 
sufficient to indicate the view taken by 
their Lordships. After setting out that the 
' mortgagees sued to enforce their mortgage 
the judgment says:— "They made, as par- 
ties to the suit, not merely the people who 
claimed under» the mortgagors, but also 
certain people who had set up adverse 
claims to the mortgaged property, among 
whom the appellant was one. Their Lord- 
ships think that this joinder of these parties 
was irregular, and that it could only tend 
to confusion.” Other passages in the judg- 
ment goto show that the view of their 
Lordships was the same as that taken by 
the Calcutta High Court. 


We are satisfied that the law as it stood | 


then was correctly expounded in the judg- 
ment of the Caleutta High Court and that 
under O. XXXIV, r. 1, of the C.P. O., the 
law still remains the same. 

Some slight complication is introduced 
into this case by the fact that Ko Tha 
Gyaw was properly joined as a defendant 
.in his capacity as a legal representative of 
the mortgagor, Ma Hlaing. But he was 
. not in fact joined as a defendant in his 
.own right and when he claimed in his 
own right to have an interest in the pro- 
perty adverse to that of Ma Hlaing the 
claim was one upon which the Court 
should not have adjudicated. Objection 
was in fact taken before the issues on that 
claim were tried and we are of opinion 
that the Court should have upheld that 
objection, even though it was not made 
until after the issues had been framed. 

Coming now to the question of interest 
it is to be noted that the Usurious Loans 
Act, 1918, does not applyto this suit, since 
the loan was effected before that Act com- 
menced |s. 2(3)] The learned Judge did 
not in fact purport to apply that Act. 
It appeared that the mortgage loan of 
Rs, 500 was made up of Rs, 300 lent on 


(3) 35 Ind. Cas. 939; 43 T. A. 187; 38 A. 488; 14 A. 
I? J. 1002; 20 O. W. N. 1279; 20 M. L. T. 211; (1916) 
2 M. W. N. 200; 31 M. L. J. 571; 18 Bom. L. R, 850; 24 
CG. L. J,903; 5 L, W, 456 (P, O.), 
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an earlier mortgage of the same property 
with accumulated interest at 4 per cent. 
per mensem. The rate of interest fixed in 
the mortgage in suit was 3 per cent..per 
mensem. The plaintiff hafl received in- 
terest aggregating Rs. 619. On these facts 
the learned. Judge held that the rate of 
interest was unconscionable for money lent 
on a registered mortgage of immoveable 
property in Rangoon. He took into con- 
sideration also certain conduct of the plaint- 
iff -which he considered unsatisfactory, 
but which seems to us irrelevant to this 
question of interest. He reduced the rate 
of interest to l per cent. per mensem— 
"the ordinary rate charged by firms of 
standing in Rangoon on the mortgage of 
immoveable property.” He quotes no author- 
ity for his order and seems to have acted 
on general considerations. It may be 
noted also that neither party led evidence 
as to the propriety of the rate of interest. 

The question whether the Court can 
refuse to enforce the agreement between 
the parties depends on whether the con- 
tract was induced by undue influence (s. 
16, Contract Act). We have here no allega- 
tions of any such undue influence nor any 
evidence on which we would hase a finding 
that there had been such influence. There 
is nothing to show that Ma Hlaing was not 
aware of what she was doing or that she 
did not enter into the contract of her own 
free will. There are, therefore, no grounds 
on which the Court can interfere to reduce 
the rate of interest. On this point Walsh 
on the Usurious Loans Act, pp. 35 ct seq, 
may be referred to afd we would men- 
tion in particular the cases of Mackintosh 
v. Wingrove (4), Umesh Chandra Khasnavis 
v. Golap Lal Mustafi (5) and Sundar Koer v. 
Rai Sham Krishen (6), Kirti Chunder Chat 
terjee v. Atkinson (T). 

The effect of these decisions is that in 
the absence of undue influence the Court 
wil not give relief to parties who have 
with their eyes open entered into eztor- 
tionate bargains. That is, of course, a 
statement of the law as it was before the 
enactment of the Usurious Loans Act and 
as it stillisin cases to which that Act is 


not applicable. $ ° 
galt) 40: 187; 2 O. L. R. 433; 2 Ind, qDeo. (s. 8) 
(8) 31 C. 233, e 


(6) 34 I. A. 9; 34 O. 150; 11 C. W. N. 249; 9 Bom, 
a R. 304; 17 M. L. J. 43; 2 M. L. T. 75; 4 A, L, J, 109 


Q.). 
(7) 10 C. W. N. 640, 


+ jt 


We, therefore, allow this appeal and set 
aside the judgment and decree of the Court 
below. Instead we grant the plaiutill- 
appellant a decree in the terms of the 
mortgage-dead for the amount claimed in 
his plaint, with further interest at the 
contract rate—3 per cent. per mensem — 
from the date of institution of the suit 
until the daté fixed for payment and with 
further interest at 6 percent. per annum 
from that date until the .date of realiza- 
tion. We do not consider it necessary in 
the circumstances of the case to allow a 

ivher rate than this. 
nthe respondents-defendants will also 
pay the plaintiff-appellant's costs in the 
Court below aud in this appeal. 

This decrea is against the defendants- 
respondents as legal representatives of the 
mortgagor, Ma Hlang, deceased. 

À. N. A. Appeal allowed. 


MADRAS HIGH COURT. 
Sgooup Civit APPEAL No, 1242 oF 1923. 
April 16, 1926. 
Present:—Mr. Justice Odgers. 
YEPURI VENKAMMA—Derenpant No. 3 
— APPELLANT 

versus 
PABBISETHI PARDHASARADHI 
AND Bros., AND OTHERS— PLAINTIFFS— 
dur PA " "3 
1 of 1008), s. 47—Benamidar, whether 
UT a Jf ax of 1908), s. Lj —Swit for 


declaration, dismissal of, for want of prayer for 
possession —1 ime taken in prosecution, whether can be 


ted in subsequent suit for possession. l 
d enamidar is neither a party nor the répre- 
sentative of a party under s.47,C. P. C. [p. 14, col. 


on a suit for declaration and possession the time 
taken in prosecuting a prior suit for declaration which 
was dismissed for want of a prayer for possession can 
pe deducted under s. 14, Limitation Act, since such a 
defect is of a nature similar to defect of jurisdiction, 


EA etin ofs.14, Limitation Act, should 
be & wide one. Libid. ; 

Second appeal against a decree of the 
Court of the ubordinate Judge, Kistna at 
flore dated the 19th February, 1923, in 

S. "No. 319 of 1922, preferred against 
thatof the Court of the Principal District 
Munsif, Milore, dated the 24th July, 1922, in 
O. S, No. 832 of 1921.  . 

Mr. K. Kameswara Rao, for the Appellant. 

Mr. V. Suryanarayana, for the Respondent, 


e 
1 
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JUDGMENT.—In this appeal the 
questions of law are short though the facts 
are complieated, The suit was to declare 
that a decree in O. S. No, 1154 of 1925 
brought by the 2nd defendant against three 
pergons, viz, lst defendant, K. Rangayya 
and S. Kannayya, was obtained by fraud .- 
and does not bind the plaintiff in the 
present suit. He also seeks for possession. 
The defences set up are s. 47, C. P.C.,, 
limitation and lis pendens. Both the Courts 
have now held that the defendants Nos. 2 
and3 are the benamidurs of S. Kaunayya, 
the father of the lst defendent and the 
original owner of the house in question. 
The question' which was dhe subject of 
Issues Nos. l and 2 wasstrenuously fought in 
both the lower Courts, and being a ques- 
tion of fact cannot be raised in second 
appeal. But tHe learned Vakil for the 
appellant (srd defendant) -now wants to 
take advantage of that ünding and say 
that a benamidar is either a party or the | 
representative of a party under s. 47, C. P, 
C. He has referred to Gur Narayan Y. 
Sheo Lal Singh (1) for the explanation of 
the position of a benamidar by the Privy 
Council, Bat their Lordships nowhere say 
that he is either such a party or representa- 
tive under the section and no authority for 
that proposition has been produced before 
me, It perhaps should be mentioned in 
this connection that it was contended that 
the plaintiff who obtained a decree, in S. C. 
S. No. 18417 of 1915 in the Madras Small. 
Cause Court against the original owner of 
the house should be confined to execution 
proceedings on that decree and was prevent- 
ed by the section from bringing another 
suit. The point fails. 

The second question is one of limitation, 
namely,the time that has elapsed since O, 8. 
No. 163 of 1917 which the plaintiff brought 
for a declaration of his title when he was 
obstrueted by certain persons two of whom 
seem to have been defendants Nos. 2 and 3. 
Thesuit was held not to be maintainable 
because ib contained no prayer for posses- 
sion. The question is whether the time 
taken in prosecuting this suit by the plaint- 
iff ean be deducted in his favour under 
s. 14 of the Limitation Act. The District 
Munsif held that it could. This was also 
the opinion of the Subordinate Judge who, 
however, thought that Art. 138o0f the Limi- 

(1) 49 Ind. Cas. 1; 46 C. 566; 17 A. L, J: 66; 30 M, 


L. J. 68; 9 L. W. 335; 23 C. W. N, 692 ; 1I U.P, L. R, 
(P, 0.) 1; 12 Bur. L, T, 122; 46 I. A. 1 (P. O)* 
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tation Act which allows 12 years was pre- 
ferable, If this applies there is no question 
.oflimitation, but it is contended that s. 14 
“cannot be applied because O. S. 163 of 1917 
was entirely misconceived. The proviso to 
. 8. 42 of the Specific Relief Aet states that 
no Court shall make any such,declaration 
where the plaintiff being able to seek 
further relief than a mere declaration of 
title omits to do so. The learned District 
Munsif was of the opinion that this was a 
defect of a nature similar to the defect of 
jurisdiction. Itseems that by the proviso 
-to s. 42 of the Specific Relief Act, the 
Oourb is deprived of the discretion of 
granting a declaratory decree in such cases. 
It, therefore, seems to me to be rightly said 
to be of the nature of a defect in jurisdic- 
tion. It has been held that theinterpretation 
of s. 14 should be a wide one and there is no 
doubt on the findings inthe present case 
that the plaintiff was bona fide litigating 
for his rights in O. S. No. 163 of 1917 
transposed as O. S. No. 24 of 1920 [See 
Kunhi Kutti Ali v. Kunhammad (2)] It 
‘must be observed that the appellant here 
claimed an independent title and that the 
2nd defendant having putin a claim peti- 
‘tion which was disallowed, Ex. C on 11th 
July, 1916, and having brought no suit under 
"O. XXI, r. 63 cannot now be heard to say 
that the sale to the first plaintiff is not 
binding upon him (2nd defendant) and his 
vendeethe 3rd defendent [see alsoSurnamoyt 
Dasi v. Ashutosh Goswami (3).]] It must be 
observed that the 2nd defendant claimed 
title to the property independently by 
virtue of transactions that took place long 
before the attachment made by the plaintiff 
in execution of the decree. I fail tosee with 
the Subordinate Judge how the question 
of lis pendens comes in. Second defendant 
had no title to the property. Consequently 
the question whether the plaintiff's purchase 
was affected does not arise. lt seems to me 
that on all these grounds the judgment of 
the Subordinate Judge was right and the 
second appeal must be dismissed with costs 
of Bt pon 

. N. Appeal dismissed. 

M 73 Ind; Oas,- 199: 44 M. L. J. 179; A. I. R. 1923 


Mad. 347. 
o 27 O. 714; 14 Ind. Dec. (x. s.) 469, 


RANGOON HIGH COURT. 
Civi, Rererence No. 11 or 1926. 
June 28, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. J ustice Carr, 

In the matter of FILING POWERS 
(DOCUMENTS or APPOINTMENT) 


BY AN ADVOCATE or PLEADER. 

C. P. C. (Aet V of 1908), O. III, v. 4, (9 , as amended 
by Act XXII of 1926 — Advocate fling appeal~-Power- 
of attorney, whether mecessavy—' To act’, meaning of 
-—linglish practice. 

An Advocate ‘acts’ when he files a memorandum of 
appeal or cross-objections or any other document in 
a case fother than a memorandum of appearance 
under O. IH, r. 4 (5)] and in all such cases a power-of- 
attorney is necessary. [p. 16, col. 1.] 

To ‘act’ for a client in Court is to take on his 
behalf in the Court orin the offices of the Court the 
necessary steps that must be taken in the course of 
the litigation in order that his case may be properly 
laid before the Court. | ibid. | 


Mr. K. C. Bose, for the Applicants. 

Mr. A. Eggar, Government-Advocate, 
for the Crown. 

JUDGMENT. —The Deputy Regis- 
trar, Appellate Side, considered that Advo. 
cates were required, under the newly 
amended O. HI, r. 4 (1) of the C., P. C, 
to file powers- of-attorney when they file 
memoranda of appeal or cross-objections, 
Certain Advocates questioned this opinion 
and I directed that the matter be brought 
before the first Bench for decision. 

Mr. Bose on behalf of these Advocates 
contends that the signing and filing of 
memoranda of appeal does not come within 
the meaning of ‘act’ in sub-r. (1) and is 
covered by sub-r. (5) He refers to the 
English practice whereby Counsel sign the 
Grounds of Appeal as well as the Statement 
of Claim, Defence, and Reply. We may 
observe, however, that, though signed by 
Counsel, these documents are never filed by 
Counsel but by Solicitors who ‘act’ in 
England, As observed by the Full Bench 
in Bakhtawar Singh v. Sant Lal (1) the 
practice that prevails and regulates the 
professional status and proceedings of 
Counsel in England is altogether *beside 
the question that we have to determine. 

‘To act’ has been explained on more 


- than one occasion by the Indian Courts. In 


In re Fuzzle Ali (2) Phear, J. Says, "I 
think that the word ‘act’ there (i e, in 
Act XX of 1865,s. 5) meanse the doing 
something as the agenteof the principal 
party, which shall be recognized or taken 
(1) 9 A, 617 at p, £20; A. W. N. (1887) 153 (F.B) 5 


Ind. Dec. {n. 8.) 848 
Bi 19 W, R. Cr. 8, 


ié 
notice of by the Court as' the act of that 
principal; such, for instance, asefiling a 
document.” In Kali Kumar Roy v. Nabin 
Chunder Chuckerbutty (3) White; J., says: 
e “To act for a clsent in Court is to take on 


* his behalf in the Court, or in the offices of 


the Court, the necessary steps,that must 
be taken in the course of the litigation in 
order that his ease may be properly laid 
before the Court.” These cases arose in 
connection with persons alleged to be 
practising as mukhtears, but this in no way 
detracts from their value in considering 
' what is the meaning-of ‘acting’ for a client 
in legal proceedings. 

The legislation in question is the result 
of the Bar Committee’s Reports. At page 
15 of the Report there ate the following 
remarks: “We, therefore, propose that all 
practisioners shall bs required to file 
vakalatnamas, when they act, but tuat when 
they merely appear and plead they shall be 
allowed the option of filing a memorandum 
of appearance, signed by them, giving the 
names of the parties in the case, the name 
of the party for whom they appear, and the 
name ofthe person who authorized them to 
appear. We would not, however, apply 
this rule but would maintain the existing 
practice in the case of an Advocate who 

under the rulesin force can only appear on 

the Original Side of the Calcutta, Bombay 
and Madras High Courts on the instructions 
of au Attorney.” 

By s. 2 (15) of the C. P. C. ‘Pleader’ in- 
cludes Advocate. We are, therefore, of 
opinion that an Advocate ‘acts’ when he files 
a memorandum of Appeal or cross-objections 
or any other document in a case [other than 
a memorandum of appearance under r. 4 

(5)] and that in all such cases a power-of- 
attorney is necessary. 

A. N. A. Order accordingly. 
nit Q. 585 at p. 590; 7 C. L. R. 562; 4 Shome L. 





. NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Szcoup Orvin APPEAL No. 390-B or 1924. 
July 24, 1926. 
Pr&ent:—Mr. Mitchell, Officiating, A. J.C, 
GANESH AND OTHERS—-PLAINTIFFS— 
APPELLANTS 


versus 
Hos'sng Mg. G. S. KHAPARDE— 
DEFENDANT—HRESPONDENT, 
Transfer of Property Act (IV of 1882), s. 111 (g)— 


GANESH V. G. 8. KHAPARDE. 


of the Subordinate Judge, Elliehpur. 


198 1. C. 1996) 
Agricultural leases in Berar—Forfeiture, principle of, 
whether applies—Tenancies in Berar, incidents of. 

Though s. 111 (g) of the Transfer of Property Act 
does not apply to agricultural leases in Berar, yet the 
principle of forfeiture enunciated applies asa princi 
ple which should guide the Courts in dealing with 
such matters. [p. 17, col. 2.] 


Vidytveradhak Sangh Company v. Sangirimaldappa - 


(1), followed. 

This principle of law not being a statutory rule, 
must, however, be applied by the Courts with due 
consideration for the equities of the case. [ibid] 

Land titles in Berar cannot always be compared to 
leases under the Transfer of Property Act. Incidents 
of tenancies in Berar are frequently remnants of old 
feudal tenures in which distinction between lessor and 
lessee contained in the Transfer of Proparty Act loses 
its clearness of outline. There are in Berar inferior 
holders who cannot be distinguished from tsnants and 
tenants who cannot be distinguislfed from inferior 
holders, superior proprietors who own nothing but a 
mere right to a share in the lánd revenue and inferior 
holders or tenants who own everything else. jp. 18, 
col. 1. | a 

It is inequitable that where the plaintiff has failed 
in his claim to diminish the defendant's title which 
was that of a parmanent tenant to that of a mero 
annual tenant, he should be allowed to evict him 
entirely onthe ground that he had overstated his 
claim. [p. 18, eol. 2.] 


Appeal from a decree of the District . 


Judge, Amraoti, dated the 17th September, 
1921, in Civil Appeal No. 80 of 1924, 

Sir Dr. H 8. Gour, R. B, Æ. R. Jaywant 
and Mr. Y. G. Deshapande, for ths Appel- 
lants. 

Messrs. G. V. Deshmukh and V. Eose, for 
the Respondent. 


JUDGMENT. —This case arises from a 
protracted litigation which began in 1915 
with Civil Suis No. 46 of 1915 in the Court 
The 
predecessors of the present plaintiffs sued 
the present defendant for possession and 
mesne profits of a certain field. They alleg- 
ed that the defendant's father had got a 
portion of the field about 1882 on a 20 
years’ lease, that thereafter he had been 
given a lease fora year of the whole field, 
and then had been holding the field, over 
on the same rent. The defendant denied 
specifically and emphatically that he was a 
tenant ofthe plaintiffs, and elaimed that 
the field had been given to him in per- 
petuity on payment of the land revenue 
only,in consideration of legal advice and 
other services rendered. The Subordinate 
Judge held that the defendant was not the 
owner but the permanent lessee of the field 
and gave a decree for ejectment on the 
ground that during the trial of the suit 
the defendant had denied the plaintiffs’ 
title as owners. He granted also a ddéeree 
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for arrears of rent, The judgment of this ,wrong inference from the facts which he 
Court is Ex. P-4 in the presentrecord, The himselfdeld to be proved. 
defendant appealed to the District Judge Asregards these facts there can be no 
who delivered judgment on 18th October, possible :doubt. A copy of the written 
1918 (copy filed as Ex. P-6). He held that statement in the previousesuit has been: 
the denial of title had not been,made filed as Ex. P-3, andit most emphatically ° 
‘prior to the suit and could not, therefore, asserts that the defendant had been claim- 
bea basis of a claim for eviction on the ing the rights of an owner for many years 
ground of forfeiture. He held further that past and still claims them. The learned 
what had been transferred was a right to Judge of the lower Appellate Court has dis- 
cultivate the land in perpetuity, conditional- cussed this point in para. 7 of his judgment 
ly on the payment of whatever assessment and I concur with him when he says: "I can 
Government might charge. He according- conceive of no more definite unambiguous, 
ly reversed the whole decree of the lower unequivocal declaration of ownership : nd 
Court and dismissed the suit with coste. denial of plaintiffs’ title to the land.” 
The plaintiffathen appealed to this Court On this findingit is my duty to apply 
and the judgment of Kotval, A. J. ©, the law of British India relating to for- 
appears as Ex. P-13, The learned Addi- feitures of agricultural tenancies, to which 
tional Judicial Commissioner makes no the Transfer of Property Act does not ap- 
definite finding as reg&rds the rent pay- ply. At thé outset I accept the contention 
able by the defendant to the plaintiffs, ofthe learned Counsel for the appellants 
but he makes a specific finding “that that though s. 111 (g) of the Transfer of 
the defendant was created a permanent Property Act does not apply to agricultural 
lessee.’ He also restored the lower Court's leases in Berar, yet the principle of for- 
decree for rent. It will be seen that the  feiture therein enunciated applies as a 
question of forfeiture based on the defend- -principle which should guide the Courts in 
ant’s denial of the plaintiffs’ title during dealing with such matters. I need not 
the course of the trial was definitely raised, refer to all the authorities cited before me 
but was disallowed on the ground that the to this effect but will only refer to the 
denial had not been made before the in- latest one which applies with special rele- 
stitution of the suit, and did not, therefore, vance: Vidyavaradhak Sangh Company v. 
furnish a cause of action which could be Sangirimaldappa (1). In this judgment it 
including in that suit. is held “that the repudiation of a landlord's 
title by the tenant would in certain circum- 
The judgment of this Court in the pre- stances work as a forfeiture. This is not 
vious litigation is dated 29th April, 1922. the ancient Indian Law, but has been 
The plaintiffs renewed the attack onthe adopted by the Courts from the law of 
27th March, 1923, and sued again in the England, and is now embodied in the 
Court of the Subordinate Judge, Ellichpur, Transfer of Property Act, 1882...The denial 
to evict the defendant on the ground that which operates a forfeiture myst now be by 
his denial of their title during the currency matter of record before institution of any 
of the previous trial operated as a for- suit for forfeiture, and must be in clear and 
feiture on which they could now sue. The  unmistakeable terms." This principle of 
learned Subordinate Judge held that the law, not being a statutory rule, must, how- 
denial in the previous suit operated as a ever, be applied by the Courts with due 
forfeiture, and granted the plaintiffs a consideration for the equities of the case. 
decree for possession with arrears ofrent. It would not be sound to extract the rule 
The defendant thereupon appealed to the asit stands from s. 111 (g) of the Transfer 
District Judge, who held that the denial in of Property Act, and fo apply it to agricul- 
the previous suit should not be construed tural tenancies in Berar as if these tenan- 
as amounting to aforfeiture, and he dis- cies were leases under the Transfer of 
missed the plaintiffs suit, in so faras it Property Act. Leases under that Act are 
related to the claim for possession. The governed by s. 107, which would have 
plaintiffs now appeal to this Court and required the lease in the present case to 
claim that the denial in the previous suit have been by a registered instrument. It 
was clear and unambiguous and did was in fact an oral lease and Kotval, A. J. 
operate asa forfeiture, and that the Judge (1) 90 Ind. Oas. 614; 49 B. 812; 27 Bom. L R. 1152; 
ofthe lower Appellate Oourt has drawn a A.L R.1925 Bom. 524. 
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18 
C., in delivering the judgment in second 
appeal in the previous suit still finds 
difficulty in giving a clear aecoWnt of its 
origin. Again, land titles in Berar can- 
not always be compared to leases under 
the Transfer & Property Act; the incidents 
are frequently remnants of old feudal 
tenures in which distinction between lessor 
and lessee contained in the Transfer of 
Property Act loses its clearness of outline. 
We find inferior holders who cannot be 
distinguished from tenants, tenants who 
cannot be distinguished from inferior 
holders, superior proprietors who own 
nothing but a mere right to ashare in the 
land revenue; and inferior holders or 
tenants who own everything else. 


case it is necessary to examine in some 
detail the pleadings and the findings in the 
first suit and so to ascertain and examine 
the circumstances of this case. 

In that suit the plaintiffs claimed that 
the defendant was a mere annual tenant 
and they sought to eject him as such. To 
meet this the defendant claimed that he 
was an owner of the field, whose only 
burden was the payment of the Govern- 
ment land revenue through the plaintiffs. 
The final decision of this Court was that 
the defendant was a permanent lessee, but 
the judgment (Ex. P-13) throughout used 
such phrases as "intention seems to have 
been," "but apparently there was," “it was 
apparently in view of this," “the plaintiffs 
appear to have treated", "I am more in- 
clined to agree with the trial Court than 
ihelower Appellate Court" and so on. The 
faets emerge very* dimly that when this 
land was first given to the defendant, 
there was some hope that it might be 
declared muafi land, but that there would 
be no such hope ifit were definitely trans- 
ferred in full title to some third party. 
Accordingly the plaintiffs’ predecessors 
gave the land in perpetuity to the defend- 
ant, subject only to the payment to them 
of the land revenue assessed by Govern- 
ment. This Court, has already held that 
this transaction was a permanent lease and 
that finding’ ig final. I do not wish to 
challenge it inany way, butI must point out 
thet ifitehad been held that the plaintiffs 
were the owners ofthe field and not the 
permaneat? lessees, then the practical differ- 
ence would have*been very little. In either 
case the defendant would have held subject 
to the payment of land revenue and the 
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In order. 
to come to a fair decision in the present: 
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plaintiffs would have dervied no pecuniary 
benefit whatsoever. The only posgible: 


difference would have occurred if the de- 


fendant had failed to make these annual 
payments; for presumably, if he was a 
permanent lessee, the plaintifis would have 
beensentitled to re-entry, whereas, if the 
defendant was owner, then the plaintifis 
would have had no claim to reenter. In 
view, however, of the fact that the annual 
payment is very small this difference 
between the two titles amounts to very 
little. 

On the other hand the plaintiffs asserted 
that the defendant wasoply an annual: 
tenant, subject to evietion on due notice 
given under s. 79 (2) of the*Land Revenue ` 
Code, and subject also to à heavy enhance- 
ment of rent at any time. The decision 
of this Court awarded to the defendant a 
title which in practice deviated very 
slightly from the titleset up by him, but 
which deviated very widely from the title 
which the plaintiffs asserted he held. It - 
seems inequitable that where the plaintiffs 
had failed in their claim to diminish the 
defendant's title to that of a mere annual 
tenant, they should now be allowed to 
evict him entirely on the ground that he 
had overstated his claim to a degree which 
does not compare to the degree of over- 
statement by the plaintiffs themselves. 

Again as I have pointed out from the 
judgment of Kotval, A.J. O., the real re- 
lationship between the parties was doubt- 
ful. The difference between a lease in 
perpetuity subject only to the payment of 
land revenue and ownership with a similar 
burden is very small. The original grant 
was made about 1882, and was an oral 
grant. The defendant had held the field 
for over a quartar ofacentury subject to 
the payment ofland revenue only. It was 
nota dishonest plea by him when he set 
up his title as owner from these facts. 
Indeed it may fairly be asserted that the 
relationship of landlord and tenant be- 
tween the two parties was not definitely 
established until Kotval, A. J. C., deli- 
rr his judgment on the 29th April 
1922. 

On these grounds I consider it inequit- 
able to apply the doctrine of forfeiture by 
denial of title to this case. I would have 
had no hesitation in doing so, ifthere had 
been a similar equitable principle apply- 
ing in favour of the defendant and against 


the plaintiffs, based on the plaintiffs’ denial 
: 9 


[98 I. 0, 1996) 


of the defendant's clear title to be regard- 
ed at least as a permanent lessee. In the 
present case the application of this princi- 
ple would lay severe emphasis on the 
defendant's failure to establish one small 
element in his claim, and would ignore 
entirely the plaintiffa failure to estaDlish 
a very large element in their claim. I 
consider it fair to terminate this long liti- 
gation by leaving matters where they 
stood on the date of the judgment of 
Kotval, A. J. C., that is, with a declara- 
tion that the defendant is a permanent 
lessee of the land in suit. I, therefore, 
dismiss the appeal with costs. 
G, R. D, : Appeal dismissed. 


RANGOON HIGH COURT. 
SPECIAL Civin SgOoND APPEAL No, 189 
or 1925. 
May 31, 1926. 
Present:—Mr. Justice Brown. 
A.L. R. M. CHETTIAR FIRM— 
APPELLANT 
VETSUS 
"L. P. R. CHETTIAR FIRM AND ANOTHBE&— 
RESPONDENTS. 

Mortgage—Prior mortgagee parting with title-deeds 
to mortgagor—Gross negligence —Priority of mortgagee 
whether affected—Registration, whether notice—Trans- 
fer of Property Act (IV of 1882), s. 78. 

No definite rule can be laid down that the parting 
with the title-deeds by a mortgagee who holds a 
registered mortgage is in every case such gross neg- 
ligence as to justify the postponing of that mortgage 
to a subsequent mortgage taken on the strength of 
the production by the mortgagor of the title-deeds 
and each case must be decided on its own merits. 
[p. 20, col. 2; p. 21, col. 1.] 

(Case law discussed.] 

A person holding a registered mortgage, who hands 
over the title-deeds back to the mortgagor for the spe- 
cific purpose of effecting mutation of names in the 
registry taking a receipt from him with an under- 
taking te return the same cannot be held to have 
acted with gross negligence in doing so. [p. 21, 
cols. 1 & 2.] 

Though registration is not by itself notice , it affords 
a comparativély easy method of discovering the 
existence of prior mortgages. [p. 21, col. 2] 

Mr. Ko Ko Gyi, for the Appellant. 

Messrs. S. Mukerjee and Sanyal, for the 
Respondents. 

JUDGMENT.—The facts of this case 
are not seriously iu dispute, In May, 1924, 
the respondent, Po Tha, mortgaged the 
land in:dispute to the respondent, L. P.R. 
Ohettiar Firm. A registered mortgage- 
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deed was executed, and the title-deeds were 
handed over to the Chettiar Firm. On the 
8th September Maung Po Tha represented 
tothe L. P, R. Firm that he wanted the 
title-deeds to enable him to have his name 
entered as owner in the Land Revenus 
Registers. Theland at that time stood in 
the name of the person frum whom he had 
bought it. The title-deeds were handed 
over to him for this purpose. He then 


made use of -these title-deeds to effect a 


mortgage of the same property to the appel- 
lant, A. L. R. M. Chettiar Firm. This 
mortgage was eftected on thel8th Septem- 
ber ten days after he had obtained the title- 
deeds from the prior mortgagees. 

lt has been suggested before me that the 
L. P. R. Chettiar Firm never obtained 
the title-deeds from Po Tha at all, but I 
see no good reason for not accepting the 
evidence on this point which is uncontradict- 
ed and has been accepted by the two 
lower Courts. The question for decision 
is whether on these facts the mortgage to 
the L. P. R. Firm is entitled to prefer- 
ence to the other mortgage. The trial 
Court held that it was not, the lower Ap- 
pellate Court that it was. 

It will be convenient to refer in this judg- 
mentto the respondent firm simply as the 
respondent—the other respondent has no 
interest in this appeal. 

The trial Court held that the appellant 
had noactual notice of the prior incum- 
brance, that he could not be held to have had 
notice by the mere fact of registration of 
the earlier mortgage, and that there was 
no gross-negligence on his part in not 
searching in the registration office, He 
further held that the action of the respond- 
ent in allowing Po Tha to hold the title- 
deeds in the way he did amounted to gross 
negligence and that, therefore, under the 
provisions of s. 78 of the Transfer of Pro- 
perty Act, the respondent's mortgage must 
be postponed to that of the appellant 
The District Court held that the respoud- 
ent was guilty of gross negligence, but that 
the appellant was alsé guilty of gross 
negligence, and that as there was gross 


' negligence on both sides the'prior mortgage 


in point of time must prevail. : » 


The earliest case I have discovered which 
is relevant to the point now in &sue is the 
case of Mutha v. Sami (1& In that case a 
prior mortgagee in point of time had parted 


(1) 8 M. 200; 3 Ind. Deo. (N. s.) 138 
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with his title-deeds, which had then found 
their way into the possession ofthe mort- 
gagor who utilized them for the purpose 
of.selling the mortgaged property. It was 
hell that thé'prior mortgagee did not lose 
his priority and that in the cases in which 
a mortgagee is postponed to-a subsequent 
purchaser in good faith because he parted 
with his title-deeds, something more has 
been shown than the mere parting with the 
title- deeds. 

In the case of Damodara v. Somasundara 
(2) the prior mortgagees who held a regis- 
tered mortgage returned their certificate 
of title to the mortgaged premises to the 
mortgagors to enable them to pay off the 
mortgage, and the mortgagors made a sub- 
sequent mortgage of the properties inform- 
ing the subsequent mortgagees that they 
were using the money to pay off the earlier 
mortgage. It was held that the prior mort- 
gagees had been guilty of gross neglect and 
their mortgage was postponed to that of the 
subsequent mortgagees. 

In the case of Shan Maun Mull v. Madras 
Building Co. (3) the owners of certain pro- 
perty had executed a mortgage in favour of 
A in the year 1879. A did not at that 
time obtain possession of the mortgage-deed. 
His explanation was that he had previous- 
ly had. possession of them but had return- 
ed them to the mortgagor in the year 1878 
to enable the mortgagor to obtain a new 
Collector's certificate. He never troubled 
to recover possession of the deeds, and 
four years later the owner executed another 
mortgage-deed in favour of B. It was held 
that in the circumstances A's mortgage 
must be postponed to B's. But in this 
case the title-deeds had remained with the 
mortgagor for four years and the explana- 
tion offered of this fact was considered as 
unsatisfactory. 

In the case of Rangasami Naiken v. An- 
namalai Mudali (4) the lst defendant had 
mortgaged his property to the 3rd defend- 
ant in December, 1896, and to the plaintiff 
in January, 1897. The prior mortgage was 
not registered until April 1897, and the 
8rd defendant,had not obtained possession 
of the title deeds. The delay in registra- 
tion wasenot due to the default of'the 3rd 
defendant, and it was held that his failure 
to get thé title-deeds was not such gross 


(2) 12 M. 429; 4 Ind. Dec. (N. s.) 648. 
(3) 15 M. 268; 2 M. L. J. 95; 5 ind. Dec. Un 8.) 538, 
(4) 31 M. 7; 3 M. L. T. 87; 17 M. L.J 
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negligence as to postpone his mortgage tb 
that of the plaintiff. 

In the case of Balmakundas Atmaram v. 
Moti Narayan (5) it was held that the mère 
fact that a prior mortgagee allowed the 
title-deeds to pass out of his hands was not 
sufficient ground for postponing his regis- 
tered mortgage to a subsequent mortgage. 
But this inding was based on the view 
that registration was in itself due notice to 
the subsequent mortgagee of the -prior 
mortgage, a view which has been dissented 
from in Caleutta, and ishardly in accordance 
with a recent decision of fhe Privy Council 
to which I shallrefer later, 

In the case of Monindra, ‘Chandra Nandy 
v. Troyluckho Nath Burat (6) it was held 
that the mere return of the title-deeds on 
the execution of registered mortgage was 
not initself such gross negligence as to 
postpone the mortgage to a subsequent 
mortgage. The return of the title-deeds 
in this case was held to be in accordance 
with the general practice prevailing in the 
mofussil, but that was not the sole reason for 
the decision. It waspointed dut by Jenkins, 
J.,that one of the facts to be taken into con- 
sid eration wasthe existence in this country of 
a-universal system of registration. The case 
does not seem to be reported in any of the 
official reports. -But it is subsequently 
cited in official reports of the High Court 
of Calcutta, and by their Lordships of the 
Privy Council, and a pronouncement by so 
weighty an authority as Sir Lawrence 
Jenkins is entitled to great respect. The 
case is referred to in the later Calcutta 
case of Nanda Lal Roy v. Abdul Aziz (7) 
where it was held thatin the circumstances 
of thecase a prior mortgage must be post- 
poned to a subsequent mortgage which was 
taken on production of title-deeds by the 
mortgagee. But the circumstances of the 
case were peculiar. It was held that there 
was at least a suspicion of fraud, or mis- 
representation and that in the particular 
circumstances there had been gross negli- 
gence on the part of the original mort- 


‘gages, 


It seems to me clear from a consideration 
of all these cases that no definite rule can 
be laid down that the parting with the 
title-deeds by a mortgagee who holds a 
registered mortgage isin every case such 
gross negligence as to justify the postpon- 

(5) 18 B. 444: 9 Ind. Dec (x. s.) 805. . i 


(6) 2 C. W. N. 750. 
(7) 34 Ind. Cas, 115; 43 C. 1052. . 
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ing of that mortgage to a subsequent mort- 
gage taken on the strength of the produc- 
tion' by the mortgagor of the title-deeds. 
The view taken by the High Court of Bom- 
bay that registration operates as noticedn 
all cases cannot now be accepted. That 
question has been set at rest by their Lord- 
ships of the Privy Council in the case of 
Tilakdhart Lal v. Khedan Lal (8) where 
their Lordships, quoting with approval 
certain remarks of Sir Lawrence Jenkins 
in Monindra Chandra Namndy's case (6) 
held: that motice cannot in all cases 
be imputed from the mere fact that a 
document is to be found upon the 
Indian Registerof Deeds. It may, therefore, 
be correct to say that in the present case 
the appellant cannot be held to have had 
notice of the respondent's mortgage. But 
that clearly does not conelude the matter 
at issuein the present case, The learned 
Sessions Judge has cited the case of 
Imperial Bank of India v. U Rai Gyaw Thu 
(9). That case is not directly relevant to the 
facts of the present case because it was 
decided chiefly on the wording of s. 80 of 
the Transfer of Property Act. The effect 
of the decision, however, was thatthe re- 
spondents’ registered mortgage was not post- 
poned to the later mortgage to the Bank 
Simply because the respondents failed to 
obtain the title-deeds when they obtained 
their mortgage, but allowed them to re- 
main with the Bank. That does very 
strongly suggest, therefore, that it is not 
always and of necessity the duty of a 
registered mortgagee to secure the title- 
deeds of the registered mortgage in his pos- 
session. 

It does seem to me, therefore, that though 
in some cases a parting with the title-deeds 
by a prior mortgages may amountto gross 
. negligence, there is no universal rule to 
that effecf and each case must be decided 
on its own merits. In the present case it 
has been held that the deeds were handed 
over to Po Tha for a specific purpose, 
namely, the effecting of a mutation of names 
in the Land Revenue Registers. Itis true 


: (8) 57 Ind. Cas. 465; 410. 1; 39 M. L. J. 243; (1920) 
M. W. N. 591; 2 U. P. L. R. (P. C.) 139; 22 Bom. L. 
R. 1319; 18 A. L. J. 1074; 95 C. W, N. 49; 23 M. L. 
T. 224; 47 I. A. 239; 32 Č. L. J. 419; 13 L. W. 161; 
2 P. L T. 101 (P. C.). 

(9) 76 Ind. Cas. 910; 1 R. 637: (1923) M. = N. 609; 
A.I R 1923 P. O. 911; 45 M. L. J. 505; 21 A. L. J. 
181; 25 Bom. L. R. 1279; 9 O. & A. R. 937; 33 M. 
L. T. 395,9 Bur. L. J. 254; 28 C. W . N. 410; 39 G, 
L. J. 186; 51 O. 86; 50 I. A. 283 (P. C.). 
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that the r&ceipt given for the deeds by 
Po Tha contains a promise to return the 
deeds that day. But the receipt was on a 
printed form, and Ido nottifink there is 
any reason to suppose that it was actually 
intended in this case thatthe deeds should 
be returned so soon. 

The subsequent mortgage was executed 
ten days after the handing over of the 
deeds to Po Tha and it was not many days 
after that that the respondents discovered 
the fraud and took steps for the prcsecu- 
tion of Po Tha. The registration of the 
prior mortgage may not of itself have been 
notice to the appellant of that mortgage, 
but it did afford the appellant a com- 
paratively easy method of discovering the 
existence of that mortgage. There is real- 
ly no suggestion of anything approaching 
fraud in the present case. Had any intend- 
ing subsequent incumbrancer made a search 
in the registration office he would have 
discovered the existence of the earlier 
mortgage, and that fact was known to thel 
respondents when they made over the deeds 
to Po Tha. I cannotin the circumstances 
consider the handing over of the deeds in 
the present case to amount togross negli- 
gence within the meaningofs. 78 of the 
Transfer of Property Act. Iam of opinion 
that the finding of the District Court was 
right, and that the respondent is entitled to 
priority over the appellant. 

I, therefore, dismiss this appeal with 
costs. 


A. N. A. Appeal dismissed, 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1292 or 1924. 
April 6, 1926. 

‘Present:—Sir Victor Murray Coutts 

Trotter, Kr., Chief Justice. e 
Tug UNION BOARD cr PATTUKOTTAL 
REPPRESENTED BY 1TS PRESIDENT R.«M. KASI 
CHETTIAR—Derrenpant No. 2—APPELLANT 
versus 
ATHMANATHA AYYAR—Praintier— % 
RESPONDENT. e 

Madras Local Boards Act (V 1883 8.3 241) 
(a) — Road, definition of--"Over which ihe d kare 
a right of way”, whether qualifies whole section, 

The expression “over which the publie have a right 
of way" in s. 3 (23) fa) of the Madras Leeal Boards 
Act qualifies the whole section, so that a land ona 
side of a roadway up to the boundaries of the ad- 
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è i 
jacent property can become part ofthe road only if 
the publie have a right of way over that land also. 


Second appeal against a decree of the 
Court of theSubordinate Judge, Tanjore, in 
* A. S. No. 5 of 1924 (in A. S. No. 197 of 1923, 
District Court, West Tanjore) preferred 
against that of the Court of the District 
Munsif, Pattukottah, in O. S. No. 276 of 
1920, 

Mr. K. V. Krishnaswami Iyer, for the 
Appellant. 

Mr. M. S. Venkatarama Ayyar, for the 
Respondent. 


JUDGMENT.—This appeal must be 
dismissed with costs, 'The contention put 
forward is that this piece of property to 
which the plaintiff apparently cannot prove 
his paper title may be deemed to be a road 
by reason of the definition of ‘road’.in the 
Madras Local Boards Aet, s, 3 (23) (a) which 
runs thus:— 

* ‘Road’ includes any road, street, square, 
court, alley or passage, whether a thorough- 
fare or not, over which the public has a 
right of way, together with the drains on 
either side and with the land, whether 
covered or not by any pavement, verandah 
or other erection, which lies on either side of 
the roadway up to the boundaries of the ad- 
jacent property, whether that property be 
private property or property reserved by 
Government for other purposes; and also 
- includes the roadway over any public 
bridge or cause way." It is, no doubt, pos- 
sible to argue thgt that mieans that, if a 
local Board can find a paddy field running 
along the side of the road to which nobody 
is able to make out a good title, that paddy 
field at once becomes part of the road. 
That construction is so repugnant to com- 

mon sense that I decline to adopt it; and 
wretchedly drafted as this section is, I can 
hardly put that absurdity on the unknown 
draftsman. Theonly way to make sense 
“owt of it is to hold that the words “over 
which the public have a right of way” 
qualify the whole section. No doubt there 
would be great inconvenience because the 
Public have rights of way over many things 
which ‘are not roads; but the probability is 
that thg very inconvenience of that con- 
struction would be obviated by this, that 
any strip of land over which the public have 
a right of way lying on the side of the 
roadway would almost certainly follow the 
line alongside the roadway so that really 
no practical inconvenience would result. 
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I think it is very foolish of the local Beards 
to bring up points of this kind at the rate- 
payers' expense to the High Court and I 
think the practice should be diecouraged as 
much as possible especially when I men- 
tion that the value of this land is said to be 
Rs. ]5 and, I suppose, twenty times that 
sum has already been expended in costs. 
If I were an auditor I should surcharge 
the Board with the costs'and disallow them 
against the rate-payers. 


V. N. Y. Appeal dismissed, 


Ern Cd 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MISCELLANEOUS ui a No. 20-B oF 
1825. 

August 26, 1926. 

Present :—Mr. Kinkhede, A. J. C. 
SECRETARY or STATE ren INDIA 
DEFENDANT— APPELLANT 
versus 


BAGMAL KISHANDAYAL By MANAGER 

MARKINATH-—PrAiNTIFF— RESPONDENT, 

-~ Limitation Act (IX of 1908), Sch. I, Arts. 14, 120— 
Construction, principles relating to—Object of Act 
—Order of Government Officer without jurisdiction 
Suit, whether necessary to set aside—Art. 14, whe- 
ther applicable—Berar Land Revenue Code, 1896, 
ss. 88, 59—Revenue Officer—Order of ejectment— 
Land claimed by encroacher~ Suit for declaration 
of title and injunction-—Limitation—Bombay Land 
Revenue Core, decisions under, value of. 

Inasmueh zs the Limitation Act is an Act which 
takes away or restricts rights to start legal proceed- 
ings, it must receive such a construction as the 
language in its plain meaning imports and cannot be 
interpreted so as to restrict rights unless it is clear 
that the Legislature intended that this should be 
done. [p. 24, col. 1.] 

Luchmee Buksh Roy v. Runjeet Ram Panday (1) 
and ogeshur Bhagat v. Ghanasham Dass (2), fol- 
lowed. 

The provisions of the Limitation Act must not be 
extended to cases which are not strictl» within the 
enactment ordo not come within the strict meaning 
of the words used. [7bid.| 

Parashram Jethmal v. Rakhma (3), followed. 

The object of the Limitation Act is not to create 
or define causes of action but simply to prescribe the 
period within which existing rights can be enforced 
in the Courts of Law. [ibid | 

Surjyamoni Dasi v. Kali Kanta Das (4) and Jivi v. - 
Rami (5), followed. 

Whether a particular suitis of the nature con- 
templated by & partieular Article must depend upon 
the form in which the suit is brought and the relief 
claimed therein, for unless it comes within the word- 
ing of the first column of that Article in the Schedule, 
the limitation specified in the third column eannot be 
made applicable to it. [ibid.] " 

If a suit isnot one for setting aside any order of 
& Government Officer, in his official capacity but ig 


- [98 I. O. 1926] 


-= onefor declaration of title and injunction, it is not 
governed by Art.14 ofthe Limitation Act.  [ibid.] 
Where a private owner of property claims & 
declaration of title to the property in his peaceful 
possession, alleging that itis his own property as 
against the Government and the Government thfough 
its officers asserts a claim to that property as the 
property of the Government, there is a bona fide dis- 
pute:as to title to the property and the real point 
of controversy between the two is one of title to the 
said property. The mere circumstance that an 
officer of Government upheld the claim of the 


Government and gave an order upholding the title of" 


the Government and directing summary ejectment of 
the private individual from the disputed strip of 
land, does not alter he nature of the cause of action, 
nor does it necessitate the asking of any relief other 
than the one of *leclaration of title on the part of 
the private owner, It is sufficient if he establishes 
` his title as against the Government in order to entitle 
him to hold the property as against the Government 
and it is wholly superfluous for him to ask for the 
Ot ont S| relief of the cancellation of the order. [p. 
4, col. 2. 

The civil rights of the subjects of the Crown cannot 
be taken away by asummary order of a Revenus 
Officer and it is, therefore, not obligatory on them to 
sue the Government for setting it aside as the moment 
the claimant's title is declared, the order vanishes 
i a to the ground ipso facto. [p 24, col. 2; p. 25, 
col. I. l 

Section 59 (3) ofthe Berar Land Revenue (Jode 
which gives jurisdiction tothe Revenue Officer to 
summarily eject encroachers on what are admittedly 
Government lands covered by the expression ‘un- 
alienated lands’ does not empower him to exercise 
that jurisdiction in respect of lands in or over which 
any rights of private individuals may be established. 
[p. 25, col. 1,] 

An order passed without jurisdiction is void, and 
law does not compel a litigant to sue to set it aside. 


ibid. 
| Article 120 of the Limitation Act applies to a suit 
for a declaration of title. [p. 25, cols. 1 & 2.] 

As the whole of the Berar Land Revenue Code 
including ss. 88 and 59 has been copied from the 
Bombay Land Revenue Code of 1879, a construction 
put upon the sections in the Bombay Statute may 
be taken as a guide to the construction of the corres- 
ponding provisions of Berar Land Revenue Code. [p. 
25, col. 9.] 

Appeal against a decree of the District 
Judge, Akola, dated the 6th April 1925, in 
Ciwil Appeal No. 112 of 1924. 

Messrs. G. P. Dick and Cama, for the 
Appellant 

Mr. D. W. Kathale, for the Respondent. 

JUDGMENT.—The plaintiffs-respond- 
ents in this appeal own a factory abutting 
the Akola-Akot Road in Berar. All public 
roads are like all lands, which are not the 
property of individuals or of aggregates 
of persons legally capable of holding pro- 
perty and except in so far as any rights of 
sfich persons may be established in or over 
the same and except as may be other- 
wise provided in any law for the time he- 
ing inforee are and are declared under 
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s. 38 of the Berar Land Revenue Code to 
be the property of the Government. The 
plaintiffs’ factory bas been in existence since 
the year 1889 and the land on which it 
stands including a small strip of land which 
is in dispute in this suitis said to be in 
the peaceful possession of plaintiffs and 
their predecessors-in-title for very many 
years. The Sub-Divisional Officer of Akot 
in an order dated the Ist October, 1920, held 
that a portion of the Akola-Akot Road was 
encroached upon by the plaintiffs and he 
consequently ordered demolition of such 
structure as stood upon the encroached 
strip of land. The order was appealed 
against to the Deputy Commissioner who 
dismissed the plaintiffs’ appeal on Hth 
June, 1921. The plaintiffs, therefore, in- 
stituted this suit against the Secretary of 
State for India in Council for a declara- 
tion of their title to the site in question 
and for an injunction restraining the de- 
fendant and his officers from pulling down 
the structure and in the alternative for 
damages. This suit was filed on 17th July, 
1922, after service of a notice of suit under 
s. 80 of the C. P. C. 

The defendant inter alia pleaded that 
the suit not having been instituted within 
one year from lst October, 1920, or at the 
latest from 17th June, 1921, was barred 
by limitation under Art. 14 of the Limi- 
tation Act. This defence prevailed in the 
first Court but was disallowed by the lower 
Appellate Court. This appeal challenges 
the correctness of the order of the lower 
Appellate Court. i 

Assuming that one year's period of limi- 
tation prescribed by Art. 14 is'applieable 
to a suit of this nature and that such limi- 
tation commenced to run in this case from 
the date of the Deputy Commissioner's 
order dated the 17th June, 1921, the suit is 
within time in view of the provisions of 
B. 15, sub-s. (2) of the Limitation Act which 
entitles the intending plaintiff to exclude 
the period of notice 7. e., two months in com- 
puting the period of limitation, prescribed 
for the suit, The contentionthat the suit 
is barred by limitation even if it be count- 
ed from the 17th June, 1921, cannot, there- 
fore, prevail. 

It is next contended that, if thé starting 
point of limitation is the .date of the order 
by the Sub-Divisional Officer the plaintiffs 
suit is hopelessly barred under Art, 14. 
Article 14 prescribes one year's period of 
limitation for a “suit to set aside any act 
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` or order of an officer of Government in his 
oficial capacity not herein otherwise ex- 
pressly provided for."  Inasmuvbh as the 
e Limitation Actes an Act which takes away 
orrestriets rights to start legal proceedings 
it must receive such a construction as the 
language in its plain meaning imports: 
Luchmee Buksh Roy v. Runjit Ram Panday 
(1), it cannot be interpreted so as to re- 
strict rights unless itis clear that the Legis- 
lature intended that this should be done: 
Jogeshur Bhagat v. Ghanasham Dass (9). It 
cannot also be forgotten that the provisions 
of the Limitation Act must not be extended 
to cases which are not strictly within the 
enactment or do not come within the strict 
meaningof the words used: compare Parash- 
ram Jethmal v. Rakhma (3). The object 
of the Limitation Act is not to create or 
define causes of action but simply to pre- 
scribe the period within which existing 
rights can be enforced in the Courts of Law: 
Surjyamoni Dasi v. Kalikanta Das (4) and 
Jawi v. Ram; (5). 


' It, therefore, follows that whether a 
particular suit isof the nature contemplated 
by a particular Article must depend upon 
the form in which the suit is brought and 
the relief claimed therein, for unless it 
comes within the wording of the first 
column of that Article in the Schedule the 
limitation specified in the third column of 
that Article cannot be made applicable to 
it. The learned Additional District Judge 
hasclearly found ona reference to the 
wording ofthe plaint that the suit is not 
one to set aside any order either of the Sub- 
Divisional Officer or the Deputy Commis- 
sioner in hfs official capacity, because 
neither ofthem can exercise any official 
capacity in respect of lands which are not 
the property of Government. The relief 
claimed is a declaration of title and an 
injunction and not the setting aside of any 
orders. Going, therefore, by the strict 
lettex of the law and applying it to the 
suit as laid I must say that the suit as 
framed is not à suttto set aside any act or 
order ofthe officer of the Government in 


' -. his official capacity, and as suchit is not 


goterned by Art. 14 of the Limitation Act. 
'l'here 18 eet another reason why I say 


(1) 20 W. R. 375; B. L. R. 177; 3Sar. P.C. J. 
283 (P. C.). 

(2) 5 C. W. N. 356. 

(3) 15 B. 299; 8 Ind Dec. (x. g.) 203. 

eb 98 0.3/5. C. WN. 195. 

(5 3 B. 201; 3 Ind. Jur, 566; 2 Ind. Dec. (x. &) 139. 


. additional relief of cancellation 
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Art. 14 does not apply to a suit as laid 
like the present. The plaintiffs nowhere 
admit that the strip of land is Government 
property. On the contrary they assert that 
itis the property of themselves as private 
individuals. Just as the question whether 
a particular claim is within the cognizance 
of a particular Court or not, is determined 
with reference to the allegations in the 
plaint and not with reference to the defence 
urged by the defendant, similarly the 
question of the applicability of any par- 
ticular Article of the Limitation Act to a 
particular suit for a particular relief must 
bedecided on theassumption that the version 
as given in the plaint is correct and that 
the relief sought in the plaint flows from 
such a version. It, therefore, follows that in 
the face of the plaintiffs’ assertion of their 
own title and denial of the ownership of the 
Government to the strip of land in suit, 
there is no scope for the officer of the 
Government to do any act or pass any order 
in his official capacity in respect to the 
said property as they claim it to be their 
own. Hence, where a private owner of pro- 
perty claimsa declaration of title to the 
property in his peaceful possession, alleging 
that itis his own property as against the 
Government and the Government through 
its officers asserts a claim to that property 
as the property of the Government there is 
a bona fide dispute as to title to the property 
andthe real point of controversy between 
the two is also.one of title to the said pro- 
perty. The mere circumstance that an 
officer of Government upheld the claim of 
the Government and gave an order up- 
holding the title of the Government and 
directing summary ejectment of the private 
individual from the disputed strip of land, 
does not, in my opinion, alter the nature of 
the claimant's cause ofaction, nor does it- 
necessitate the asking of any relief other 
than the one of declaration of title on the 
part of the private owner, It is sufficient if 
he establishes his title as against the 
Government in order to entitle him to hold 
the property as against the Government. It 
is wholly superfluous for him to ask the 
of the 
order. It must be borne in mind that the 
civil rightsof the subjects of the Crown 
cannot be taken away by asummary order . 
ofa Revenue Officer. It is not, therefore, ^ 
obligatory on him to sue the Government 
for setting aside the specific order.e The 
moment the private claimant's, title is 
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declared the order vanishes and falls to the 
ground ipso facto As a matter of fact 
s. 59, cl. (3) of the Berar Land Revenue Code 
gives jurisdietion to the Revenue Officer to 
summarily eject eneroachers on what Are 
admittedly Government lands. It does not 
empower him to exercise that jurisdiction 
in respect of lands in or over which any 
rights of private individuals may be 
established. The summary jurisdiction is 
expressly limited to wnalienated lands only, 
which expression elearly meanslands which 
vest inthe Government or are the undis- 
puted property of the Government, Where 
the ownership of the Government is dis- 
puted the Revenue Officer has or can have 
no jurisdiction and any order by him 
directing summary ejectment can have no 
effect as soon as it is.declared that the land 
is the property of individuals and, there- 
fore,exempted from his jurisdiction. Given 
jurisdiction the order isintra vires and 
requires to be set aside. But where the 
jurisdiction is wanting the official capacity 
of the officer to act under s. 59 (3) becomes 
challenged and the order passed by him in 
that capacity would have to be treated as 
ultra vires and, therefore, void. Law does 
not compel a litigant to sue to set aside an 
order which is void ora nullity, To ask a 
Civil Court toapply Art. 14 even to asuit 
where the title of the Government to the 
property in sult is disputed and the plaintiff 
seeks to establish his own title in derogation 
of that of the Government, is virtually to 
ask if to assume for the purposes of limi- 
tation that the assertion of ownership by 
the defendant is correct and to ignore the 
plaintiff's assertion in the plaint that the 
land is his private property. I cannot, there- 
fore, uphold the contention that the present 
suit as framed is governed by Art. 14. 

As the plaintiffa were admittedly in pos- 
session of the strip of.land at the date of 
suif theonly relief they were entitled to 
claim was one of declaration. As the main 
purpose of a declaratory suit like that of a 
suit for ejectmentis to obtain relief on the 
strength of title, such a suit cannot be 
regarded as a suit to set aside an entry or 
order of a Revenue Officer. Art. 14 cannot, 
therefore, apply to such a case: cf. Thakesh- 
war Prasad Narain Singh v. Gulab Kuer (6). 

The additional District Judge in arriving 
at the conclusion that Art. 14 does not apply 
but that Art. 120 applies to a suit for a 


(6) 97nd. Cas, 217; A. I. R. 1926 P. C. 60; 7 P. L. 
PSOE 926 P. C. 60; 7 
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declaration, of title, referred to the following 
Bombay decisions in which the Bombay 
High Court. had occasion to deal with 
similar provisions of the cprresponding 
sections of the Bombay Revenue Code: 
Surannanna, Devappa Hegde v. Secretary 
of State for India (1), Malkajeppa Madiva- 
lappa Bulla v. Secretary of Staie (8) and 
oo Hamedkhan v. Secretary of State 
(9). ; 
I find they fully bear out his aforesaid 
conelusion and have my entire concurrenee. 
5 is, however, arguedon behalf of the appel- 


lant that the Bombay decisions can have no 


bearing on a case arising under the Berar 
Land Revenue Code. Butit must be borne 
in mind that s. 38 of the Berar Code and in 
fact whole of that Code was copied from the 
Bombay Code of 1879. Section 59 of the 
Berar Code is practically a reproduction of 
8,61 of the Bombay Land Revenue Code. It 
is, therefore, not correct to say that à con- 
struction which was put upon similar 
sections of the Bombay Statute should not 
be taken as a guide or help to the con- 
struction of the corresponding provisions of 
a similar Statute in force in Berar. 

The following cases also support the same 
view: Patdaya v. Secretary of State for 
India (10), Dhanji Jairam Mali v. Secretary 
of State (11), Sir Wasif Ali Mirza v. Sara- 
dindu Narain Rai (12), Peary Lal Roy v. 
Secretary of State (13), Munna v. Suklal (14) 
and Haro Mandal v. Dhiranath Das (13). 
Throughout I have proceeded on the 
assumption that the plaintiffs' assertions of 
private ownership were true and correct. 

Under these circumstances the decision 
of the lower Appellate Court baged as it is 
upon the right construction of the Statute 
in force in Berar is correct. I am not pre- 
pared to say that it isincorrect or that the 
lower Appellate Court has committed an 
error of law in holding that the present sui- 


(7) 24 B. 435 at pp. 454, 155; 2 Bom. L. R. 26; 12 Ind’ 

Dec. (N. s.) 822. " 
ij Ind Cas, 017; 36 B. 325 at p. 328; 14 Bom. L. 

R. 332. 

(9) 2) Ind Cas. 490; 39 B. 491 at pp. 300, 501 & 506. 

17 Bom. L. R. 513. : d 
(10; 82 Ind. Cas. 577; 48 B. 61; 25 Dom. L. R. 1160: 

A. L R. 19:4 Bom. 273. ° e 
(11) 61 Ind Cas. 317; 45 B. 920; 23 Bom. L. R, 279, 
(12) 89 Ind. Cas. 193; 29 C. W. N. 539; €. I. R. 1925 


Cal. 953. + 

(13) 83 Ind. Cas. 416; 39 O. L. J. 454; A. IR, 1924 
Cal. 913 

(14) 78 Ind. Cas. 987; A I. R. 1924 Nag, 112. 

(13) 90 Ind. Cas. 691; A.I, R 1925 Pat, 731; (1925) 
Pat. 288; 7 P. L. T. 67, 
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for a-declaration of title and injdnction is 
not a suit to set aside an order of an officer 
of Government in his official capacity within 
the meaning of Art. 14 of the Limitation 
Act. Thecase was rightly remanded for 
decision of the crucial question of title on 
which depends the validity or otherwise of 
the order dated 1st October, 1920. 

The appeal, therefore, fails and is dis- 
missed with costs. Pleader’s fee Rs. 100. 

G. R. D. Appeal dismissed. 

A. N. A. 


RANGOON HIGH COURT. 
Civit Revision No. 116 or 1926. 
June 16, 1926, 
Present:—Mr. Justice Duckworth. 
MA SEIN —PETITIONER 
versus 
MA KYA HMYIN. 


C. P. C. (Act V of 1908), O. XXXIII, r. 15—Dis- 


missal of application for leave to sue in forma 
pauperis for non-áppearance or irregular presentation 
— Subsequent application, whether barred— Refusal’, 
meaning of. 

The dismissal of an application for leave to sue 
as a pauper on the ground that the applieation was 
not properly framed or presented in accordance with 
the rules or on the ground of non-appearance of the 
parties on the day of hearing, does not bar a sub- 
sequent application for leave to sue as a pauper. 
Such dismissal does not amount toa ‘refusal’ within 
the meaning of O. XXXIII, r. 15, C. P. C. 

Howa v Sit Shein (2), followed. l 

Khondkar Ali Afzal v, Purna Chandra Tewari (1), 


not followed. 

Mr. Jordan, for the Petitioner. 

JUDGMENT.—This application was 
heard ex parte. 

The facts are as follows: 

The applicant applied in the District 
Court, Pyapon, for permission to sue asa 
pauper. Inasmuch as her application was 
not framed and presented in accordance 
with the rules, it was "dismissed." 

Again, in a fresh gase, she applied for the 
same permissjon. Notice was duly issued 
but was not serwed; and, when the case was 


* called for hearing, neither side appeared, 


'Th* application was ''dismissed." l 
Finally, ip the present case, the applicant 
applied, for the third time, to be allowed 
to sue in forma pauperis. The respondent 
pleaded, inter alia, that the application was 
barred under O. XXXIII, r. 15, O. P. C. The 
learned Additional Judge of the District 
Court sustained this objection, and, relying 
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on the Calcutta case of Khondkar Ali Afzal 
v. Purna Chandra Tewari (1) dismissed the 
application with costs. i 

The applicant now comes to this Court 
in revision. , ; 

The lower Court should have followed 
the Full Bench case of the late Chief Court 
of lower Burma, i. e., Howa v, Sit Shein (2): 
where the difference between a ‘‘rejection” 
and a "refusal" of such an application was 
clearly Jaid down. To my mind, in neither 
of the two former applications, had the 
stage of a "refusal" suche as is contem- 
plated in O. XXXIII, r. 15, C. P. O, been 
arrived at. Ithink that our Burma decision 
is correct, and that the Calcutta decision 
quoted above goes too far, and proceeds 
upon what, with all respect, I can only style 
an erroneous construction of O. XXXIII 
of the Code. 

The matter should be guided by the pro- 
visions of O. IX, r. 4, C. P. ©, read with 
s. 141 thereof. Clearly the second of the 
two previous applieations was dealt with 
under O. 1X, r. 3, C. P. C, inasmuch as 
"neither party" appeared, Therefore, under 
O. IX, r. 4, O. P. O., the applicant may file a 
fresh application. 

The application is allowed, the order of 
dismissal is set aside, and the lower Court is 
ordered to proceed with the matter accord- 
ing to law. 

Applicant ‘will get her costs on the 
uncontested scale, with Advocate’s fees of 
three gold mohurs. 

A. N. A. Application allowed. 

"(1) 84 Ind. Cas. 703; 40 C. L. J. 188; A. I. R. 1924 


Cal. 1039. 
" (2) 42 Ind. Cas. 803, 9 L. B. R. 93; 11 Bur. L. 
vi? 





MADRAS HIGH COURT: . 
APPEAL AGAINST -APPELLATE ORDER 
No. 46 or 1924, 
March 31, 1926. 
Present:—Mr. Justice Madhavan Nair. 

P. R.M. MOHAMMAD ABDUL KADIR 
SAHIB MARAKAY A R—ASSIGNEE- 
DzcnsE-HOLDE&R— APPELLANT 
versus 
Syed ABDUL KADIR MARAKAYAR— 
DEFENDANT No. 5—RESPONDENT. 

C. P. C. (Act V of 1908), O. XXI, r. 16, prov. 2—¢ 
Death of one of several judgment-debtors—Decree. 
holder becoming legal representative, effect of —‘Decree 
for ^ ada of money against several persons", mean- 
ing of. 
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When one ofthe persons jointly liable under a 
decree takes in himself the character of creditor and 
joint-debtor in respect of the whole decretal debt, 
the effect of proviso 2 of O. XXI, r. 106, C. P. Q., 
isto extinguish the liability ofall the co-judgment- 
debtors under the.decree. [p. 28, col. 1.] 

The result is the same where the transfer of the 
decree happens by death of the judgment-debtor and 
the two characters of "debtor and creditor” become 
united in the person of the legal representutive of the 
judgment-debtor. [ibid.] 

Banarsi Das v. Maharani Kuar (1) and Lalla 
Bhagun Pershad v. Holloway (3), relied on. 

The expression “a decree for the payment of money 
against several persons" in proviso 2 of O. XXI, r. 16 
signifies a personal'decree against two or more per- 
sons jointly. [ibid | 

Laldhari Singh v. Manager, Bhabatpura Estate (4) 
and Panachand v. Sundrabai (5), followed. 

Appeal against a decree of the District 
Judge, Ramnad at Madura, dated the 8th 
October, 1923, in A. S. No, 190 of 1922, 
preferred against that of the District 
Munsif, Paramakudi, in E. P. No. 110 of 
1222, in O. S. No. 134 of 1918. 

Mr. S. R, Muthuswami Iyer, for the Appel- 
lant. 

Mr. P. N. Appusami Iyer, for the Re- 


spondent. 


JUDGMENT.—This is an appeal 
against an appellate order in a matter re- 
lating to the execution of a decree for 
Rs, 1,069 4-0 with interest. In O, S. No. 134 
of 1918 on the file of the District Munsif's 
Court of Paramakudi, the plaintiff obtained 
for the said amount a joint decree against 
defendants Nos. 1,5 and 6 personally and 
the assets of one Hamid in‘ the hands of 
defendants Nos. 2 to 4. The decree is dated 
13th February, 1919, On the 24th August, 
1919, it was transferred to the appellant 
and he applied to the Court on 8th Sep- 
tember, 1919, to recognise the transfer 
and to execute the decree, On 16th 
December, 1921, the lst  defendant—a 
Muhammadan—died. His daughter also 
died; 4nd on her death the assignee-decree- 
holder, as her husband, became one of the 
heirs of the deceased lst defendant and 
inthatcapacity one of the jud gment-debtors. 
The 5th defendant against whom the decree 
was sought to be executed objected to 
the execution mainly on thé ground that 
the decree has ceased to be executable, 
under O. XXI, r. 16, cl. (3) inasmuch as the 
assignee decree-holder himself became one 
of the judgment-debtors as the legal re- 
*presentative of the Ist defendant. This 
objecfion was overruled by the District 
Muasif but was allowed by the District 
Judge. The transferee-decree-holder has 
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filed this appeal against the order of the 
District Judge dismissing his application. 
Order XXT, r. 16 after providing that 


when a decree has been transferred by e 


assignment in writing or by operation of 
law, it may be executed by the assignee, 
lays down in proviso 2, that “Where a 
decree for the payment of money against 
two or more persons has been transferred 
to one of them, it shall not be executed 
against the others.” The learned Vakil 
for the appellant argues that the proviso 
does not apply to the present case for two 
reasons: (|) because, while the proviso 
contemplates a transfer of the decree (by 
assignment or by operation of law) to one 
of geveral judgment-debtors, in the present 
case there has been no such transfer to a 
judgment-debtor, inasmuehasthejudgment- 
debtor died two years after the transfer, 
and (2) because while the proviso as il- 
lustrated by several decisions contemplates 
the transfer of a decree for the payment 
of money personally (personal decree) 
against two or more persons jointly, in this 
ease there has been no such transfer of 
a personal decree inasmuch as there is no 
personal decree against the transferee 
decree-holder as he is in law liable only for 
the assets of the 1st defendant in his hands. 

In my opinion both these arguments are 
unsubstantial as they ignore the principle 
underlying the rule. No authorities have 
been cited in support of them. “When on 
account of death a ereditor becomes heir 
to a debtor" (as here) or “a debtor be- 
comes heir to a creditor and thus the two 
opposite characters of ‘debtor’ and ‘creditor’ 
become united in the same 'person, the 
obligation to pay. money may be regard- 
ed as extinguished.” [See Banarsi Das v. 
Maharani Kuar (1).] This principle which 
as Mahmud, J., points out, owes its origin to 
the confusio of the Roman Law, has been 
applied by proviso 2 of O. XXI, 16 to 
the case of joint judgment-debtors, ewhen 
a decree for the payment of money has 
been transferred to one of them. In De- 
gumburee Dabee v, Eshan €hunder Sein (2) 
it was held that one of several judgment 
debtors who satisfied the judgmént-debffby 
taking an assignment thereof could not 
enforceit by execution against hisco debtors 
and that his only remedy against them 
was by a regular suit for contribution. [his 


ae Ca 27 at p. 33; A. W. N. (1832) 140; 3 Ind. Dee 
. 5.) 9. ; 
(2) 9 W. R. 230; B. L. R. Sup. Vol. 938! 
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rule has been adopted by the Legiglature in 
proviso 2of O. XXI, r. 16. "The principle 
upon which this rule is based.seems to 


,be that when ,one of the persons jointly 


liable under a decree unites in himself 
the characters of creditor and joint- 
debtor in respect of the whole decretal 
debt, the effect is to extinguish the 
liability of all the co-judgment-debtors 
under the decree: Banarsi Das v. Maharani 
Kuar(1) It is clear that the assignee- 
decree-holder and the 5th judgment-debtor 
are joint judgment-debtors dnd one of them 
at the same time is also a decree-holdez. 
In a ease like the present where the 
transfer of the decree happens by death 
of the judgment-debtor, the two characters 
of ‘debtor and creditor’ can become united 
only in the person of the legal representa- 
tive of the judgment-debtor; and when such 
‘union’ takes place the ‘proviso’ would 
apply. Thus, there is no meaning in say- 
ing that the decree has not been transfer- 
red to the judgment-debtor. Order XXI, 
r. 16, proviso 2, therefore, clearly prohibits 
the present appellant from executing his 
decree against his co-judgment-debtor, the 
5th defendant-respondent. The decision in 
Lalla Bhagun Pershad v. Holloway (3) does 
not support the appellant as in that case 
there was no joint personal decree against 
the judgment- debtors. Referring to the facts 
the learned Judges state: “It (s. 232, pro- 
viso (b) does not apply to such a case as the 
present, in which nothing was due from 
the assignee of the decree personally, he 
having been made g defendant only by 
reason that he had become the owner of 
the property mortgaged under the bond and 
subject to thé mortgage." (See page 396*). 

The second argument is also equally 
devoid of any substance. Decisions have 
laid down that the expression “a decree for 
the paymentofmoney against several per- 


sons” in proviso 2 of O. XXI, r. 16 signifies . 


a personal decree against two or more 
persone jointly. [See Laldhari Singh v. 
Manager Bhabatpura Estate (4) and Pana- 
chand v. Sundxabai (5).| It isnot disputed 
that there was such a decree in this case 


““egainst the predecessor-in-interest of the 


assignee-detree-holder (i. e, the Ist de- 
fendant judgment-debtor) and other defend- 
ants and this pergpnal decree has been by 


3) 11 C. 393; 5 Ind. Dec. (x. s.) 1021. 
" 12 Ind. Cas. 70; 14 ©. L. J. 039; 16 C. W. N. 
9 


139. | 
(5) 31 B. 308; 9 Bom. L. R. 409. 
"*Pageof 11 C.—[Ed.] 
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operation oflaw transferred to the appel- 
lant who is the legal representative of the 
judgment-debtor, in effect the judgment. 
debtor himself. This is all what is requir- 
ed to make the ‘proviso’ applicable and in 
consequence to render the decree inexecut- 
able. I£ I give effect to the arguments of the 
learned Vakil for the appellant,it would mean 
that I should exclude from the operation 
of ths proviso transfer of personal decrees 
brought about by the death. The principle 
underlying the rule does not contemplate 
this restriction in its application. 

The civil miseellaneous “second appeal 
is dismissed with costs, .. 

v. N. V. Appeal dismissed. 





OUDH CHIEF COURT. 
Srconp CIYIL APPEAL No. 167 or 1925. 
September 15, 1926. 

Present: —Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Hasan. 
DARSHAN SINGH AND OTHERS— 
PLAINTIFFS—ÀPPELLANTS 

versus 
ARJUN SINGH AND oTHERS—DEFENDANTS 


——RESPONDENTS. 

Mortgage--Sale of equity of redemption to mortgagee 
during mortgage for fixed term—Pre-emption-——Pre 
emptor whether entitled to recover immediate possession 
—Merger— Mortgage when kept alive—'Benefit to 
mortgagee, meaning of —Transfer of Property Act (IV 
of 1882), s. 101. 

Where, during the pendency of a mortgage for a 
fixed term under which the mortgagee had to pay a 
sum as excess profits to the mortgagor after appro- 
priating the interest due to himeelf, the mortgaged 
property is sold to the mortgagee himself, the mort- 
gage is extinguished, its continuance not being for 
the mortgagee’s benefit, and a successful pre-emptor 
of the sale is entitled to recover possession of the 
property from the mortgagee immediately, irrespective 
of the term of the mortgage. [p. 29, cols.1 & 2.] 

The ‘benefit’ contemplated by s. 191, Transfer of 
Property Act must be a, benefit accruing to the 
vendee on the date of the sale and not merely a 
possible benefit which may arise in future on the 
happening of a possible contingency.. [p. 31, col. 1.] 

The continuance or existence of an incambrance 
being an advantage which runs with the land, the 
principle of merger can be invoked by a pre-emptor in 
hisfavour. [p. 31, col. 2.] 

Appeal from a decree of the Second Ad- 
ditional Distriet Judge, Luckuow at Unao, 
dated the 23rd December, J924, modifying 
that of the Subordinate Judge, Unao, dated 
the 21st May 1923. 

Messrs. St. G. Jackson, Ali Zaheer. and 
Lakshmi Narayan, for the Appellants. 

Messrs, John Jackson and A. P, Sen? for 


the Respondents. 


* 
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JUDGMENT.—This is the plaintiffs’ 
appeal from the decree ofthe Additional 
District Judge of Lucknow at Unao, dated 
the 23rd of December, 1924, modifying the 
decree of the Subordinate Judge of Unao, 
dated the 21st of May, 1923. : 

The facts are as follows:— 

Arjun Singh and Mohan Singh, defend- 
ants Nos. 1 and 2 respectively in the suit, 
out of which this appeal arises, constitute, as 
now agreed, a joint Hindu family. Mohan 
Singh is the father of Arjun Singh. Another 
member of the family is Daya Shankar 
Singh minor, younger son of Mohan Singh. 
The property in suit is certain zemindari 
shares in three villages, which originally 
belonged to one Sheoraj Singh. On the 
lOth of September, 1914, Sheoraj Singh made 
a usufructuary mortgage of the property in 
suit in favour of Mohan Singh for a sum of 
Hs. 8,000. The mortgage also included a 
small area of land which is not the subject- 
matter of the present suit. It is agreed 
that in pursuance of the term of the mort- 
gage the mortgagee entered into the pos- 
session of the mortgaged property and is 
still in possession of it. It is also agreed 
that the mortgage must be taken to have 
been made in favour of the joint family of 


which Mohan Singh is the managing mem- - 


ber. According to the covenants of the 
mortgage the mortgagee was laid under an 
obligation to pay to the mortgagor a sum 
of Rs. 80 per annum as profits in excess of 
the interest. According to the same cove- 
nants the mortgagee was to remain in 
possession for 30 years as such. On the 
13th of June, 1921, Sheoraj Singh sold the 
property in suit to the joint family for a 
sum of Rs. 10,000 and the deed of sale was 
executed in favour of Arjun Singh, defend- 
ant No. 1, the elder son of Mohan Singh, 
The plaintiffs’ suit seeks the relief of pre- 
emption in respect of the sale of the 13th of 
June, 1921. : 

The plaintiffs’ title to pre-empt was ad- 
mitted all along and the two questions 
which now survive for decision relate, first, 
to the amount of the price of the property 
in suit and, secondly, the subsistence or 
extinction. of the mortgage of the 10th of 
September, 1914, after the sale of the 13th 
of June, 1921,in so far as the covenant 
relating to the mortgagee’s possession for 
30 years is concerned. 

e On the question of the price, we are of 
opinion that the matter is concluded by the 
findisg of the lower Appellate Court, That 
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Court has found that the sale price of 
Rs. 10,000 is not shown to have been fixed 
in bad faith and that even if it were so 
fixed, the market value of the property in 
suit is the same. Ground No. 5 in the me- 
morandum of appeal to this Court must, 
ee he rejected and we accordingly 
O 80. 

The only other question which remains 
for decision is the effect of the sale on the 
term of 30 years’ possession in the character 
of a mortgagee under the mortgage of the 
10th of September, 1914. Thetrial Court 
was of opinion that the sale had the effect of 
extinguishing the mortgage for the reason 
that the latter merged into the former and 
that the plaintiffs were consequently entitl- 
ed to actual possession. On appeal by the 
defendants the lower Appellate Court dis- 
agreed with the trial Court and held that 
the plaintiffs were entitled to a decree for 
possession of the equity of redemption only 
onpayment of the difference between the 
mortgage money and the sale price, that 
is the sum of Rs. 2,000. In second appeal 
before us the correctness of the opinion of 
the lower Appellate Court is challenged and 
the opinion of the trial Court is insisted 
upon, 

The argument on the matter now under 
consideration proceeded as it had in the 
Courts below on the line as to whether the 
mortgage of the 10th of September, 1914, 
had or had not merged in the sale of the 
13th of June, 1921. The principle of merger 
i8 well known to English Law. In its broad- 
est aspect it was stated by Sir William 
Grant, M. R.,in the case of Toulmin v. Steere 
(1). The dictum of the learned Master of 
Rolls was quoted by their Lordships of the 
Privy Council in the case of Gokaldas Go- 
paldas v. Rambaksh Seochand (2). It is as 
follows:— 

“The cases of Greswold v. Mersham (3) 
and Mocatt v. Murgatroyd (4) are express 
authorities to show that one purchasing an 
equity of redemption cannot set up a prior 
mortgage of his own, nor consequently a 
mortgage which he has got in, against 
subsequent incumbrances of Which he had 
notice.” |, ° 

The subsequent decisions of the Chancery 
Courts in England, however, show that the 

e 


t (1817) 3 Mer. 210; 36 E. Re81; 17 R. R. 67. 
2) 11 I. A. 126; 10 O. 1035; 8 Ind. Jur. 396; 4 Sar, 
P. O. J. 543; 5 Iud. Dec. (x. s.) 692 (P. CL), 
] "n (1685) 2 Oh. Cas. 170; 22 HN; R.898. 
4) (1717) 1 P. Wms. 393; 24 E.R. 440, 
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scope of the rule enunciated by Sir William 
Grant was very much circumscribed by 
excepíiois. The proper scope of the rule 
may be found in the observations of Jessel, 
M. R,in the case of Adams v. Angell (3). 
The Master of Rolls says: — 

"Now in a Court of Equity it has always 
been held that the mere fact of a charge 
having been paid off does not decide the 
question whether it is extinguished, Ifa 
charge is paidoffby a tenant for life, with- 
out any expression of his intention, 16 18 
well'established that he retains the benefit 
ofit against the inheritance. Although he 
has nof declared his intention of keeping 
italive,it is presumed that his intention 
was to keep it alive, because it is mani- 
festly for his benefit, On the other hand, 
when the owner of an estate in fee or in 
tailpays off a charge, the presumption 18 
the other way, but in either case the person 
paying off the charge can, by expressly 
declaring his intention, either keep it alive 
or destroy it. If there is no reason for keep- 
ing it alive, then, especially in the case 
of an owner in fee, equity will, in the 
absence of any declaration of his intention, 
destroy it; but if there is any reason for 
keeping it alive, such as the existence of 
another incumbrance, equity will not 
destroy it. So, in the case of a purchase, there 
is no doubt that the purchaser who pays 
offacharge, though merely equitable, may 
‘have itassigned toa trustee for himself, 
and it will protect him against mesne in- 
cumbrances if there are any. So, also, it 
is admitted, that if without going through 
the ceremony of the assignment of an 
equitablecharge--atfassignment which really 
passes nothing—a declaration is inserted 
in the deed ¢hat the charge shall be treated 
as remaining on foot for the purpose of 
protecting the purchaseragainst mesne in- 
cumbrances, then the chargeis treated as 
remaining on foot and protects him.” 

The whole of the above quotation was 
reproduced with approval by Lindley, L. J., 
in the case of Liquidation Estates Purchase 
Co. v. Willoughby, (6). ‘One part of the 
principle as stated by Jessel, M. R., finds 
expression in crystallised form ins, 101 


—XY of the Transfer of Property Act, 1882, which 


iswas folloavs:— 
“Whentheowner of a charge or other 
e $ 


(5) (1877) 5 Ch, 664; 56 L. J. Oh. 352; 36 L, T. 
34. 

(6) (1896) 1 Ch. 726; 65 L. J. Ch. 486; 74 L, T. 228; 
44 W. R. 619. — 
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incumbrance on immoveable property is or 
becomes absolutely entitled to that property,” 
the charge or ineumbranee shall be ex- 

tinguished, unless he declares, by express 

words or necessary implication, that it shall 

continue to sabsist, or such continuancs 

would be for his benefit.” 

According to the general ‘rule, therefore, 
the mortgage of the 10th of September, 1914, 
shall be deemed, prima facie, to be extingu- 
ished but the presumption in favour “of 
extinction may be rebutted by showing that 
the owner of the property has declared by `- 
express words or necessary implication that. 
the incumbrance. shall -confinue to subsist 
or that such continuance would be for his 
benefit. Inthe present cas it is agresd 
that there is no such declaration. The 
precise question which, therefore, falls to 
be decided is as to whether it has been 
shown or not that the continuance of the 
mortgage of the 10th of Saptember, 1914, 
would be for the benefit of the vendee. 

The contents of the sale-deed afford very 
little help in this direction. So farasthey 
go they are against the defendants' con- 
tention. The sale purports to be the sale 
of the physical zemindari property and not 
of the equity of redemption. The sale price 
of Rs. 10,000 is made up of the mortgage- 
money amounting to Rs. 8,00) and of 
ańûother sum of Rs, 2,000 partly due to 
Mohan Singh and partly to other persons. 
The details of the total amount of the sale 
price are given atthe foot of the sale-deed 
andthe mortgage-money is the first item 
of those details and is made payable to 
Mohan Singh with directions that the 
vendee is to pay the sum on behalf of the 
vendor to Mohan Singh. The argument 
which found favour with the lower Appellate 
Court and which was repeatedly pressed 
on us on behalf of the defendants-re- 
spondents at the hearing of the appeal 
was that the salein question was effected 
with full consciousness of the danger of a 
claim for pre-emption andin the event of 
the happening ofthe dreaded contingency 
and its success it would have been manifest- 
ly tothe benefit of the mortgagee to retain 
the advantages of the covenant of thirty 
years’ possession in the mortgage of the 
10th of September, 1914. 

We are unable to accept the argument, 
There was no incumbrance on the property 
in suit except the mortgage of the 10th 
of September, 1914, and that was, it must 
be taken, in favour ofthe vendee himself. 


- 
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This being so, there was no reason to pre- 
Bérve the covenant as a shield against any 
existing incumbrance. Indeed the extinc- 
tion of the covenant had the advantage of re- 
lieving the mortgagee from the obligation of 
the payment of the surplus profits of Rs. 80 
per annum to the mortgagor. The “benet” 
. contemplated by the rule must be a benefit, 
as we understand it, accruing to the vendee 
on the date ofthe saleand not merely a 
possible benefit which may arise in future 
on the happening of a possible contingency. 
This was expressly decided by Lindley, 
L.J.,in the case of Inquidation Estates 
Purchase Co, v. Willoughby (6). The decision 
- of the Court of Appeal in the case just now 
mentioned was teversed by the House of 
Lords in L4quidation Estates Purchase Co. 
v. Willoughby (7) but, as pointed out by 
Chamier, J., (now Sir Edward Chamier) 
in the case of Jogal Kishore v. Ram 
Narain (8), that was on the facts and the 
correctness of the statement of the law con- 
tained inthe judgment of the Master of 
Rolls was not questioned. In fact at page 339* 
ef the Report, Lord Macnaghten quotes the 
following ‘passage with approval from the 
judgment of the Master of Rolls:— 

“The answer to this question depends 
upon the intention of the parties at the 
time, and that intention must be found from 
the terms of the deed and the circum- 
stances under which it was executed.” 

In this connection the lower Appellate 
Court and the learned Oounsel for the 
defendants-respondents before us also rely 
upon the allegations made by the plaintiff 
in para.4 of the plaintof the present suit. 
Those allegations, however, as we pointed 
out in the course of the arguments, are part 
of the plaintiffs’ case of fraud which has 
admittedly failed and have no bearing on 
the question of merger. 

It appears to us that in the circumstances 
which have been proved in this case there 
is no grpund whatsoever for holding that 
the continuance of the mortgage of the 
10th of Ssptember, 1914, was for the benefit 
of the vendee. The view which we have 
taken is also supported by the decision of 
a Bench of the late Court of the Judicial 
Commissioner of Oudh in the case of 
Bindeshri Singh v. Balraj Sahai (9). 


: (7) (1893) A. C. 321; 67 L. J. Ch. 251; 78 L. T, 
29. 
(8) 13 Ind. Cas. 619; 34 A. 268; 9 A. L. J. 226. 


$9) 10 Q. O. 49 
*Pago ofj(1898)jA. C.—[ Ed. | 
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In the course of the arguments before usa 
question arose asto whether the principle 
of merger tan be invoked by a pre-emptor 
in his favour. We see no reason why it 
cannot be. The continuance or extinction 
of an incumbrance is an ad¥antage which 
runs with the land and is not personal to the 
vendee. .. 

The result is that we allow this appeal, 
set aside the decree ofthe lower Appellate 
Court and decree the plaintiffs suit with 
costs in all Courts on condition of their 
paying the sum of Rs. 10,000 in Court 
within three months of this date for the 
benefit of the vendees-defendants. In case 
the money is not paid within the time here- 
by prescribed the suit shall stand dismissed 
and in that event the plaintiffs will pay 
the costs of the defendants-vendees in all 
the Courts, 


A, N.A, Appeal allowed. 


MADRAS HIGH COURT. 
 BgcoNp OIVIL AppeaL No, 1191 or 1924. 
September 2, 19206. 

Present :—Mr. Justice Devadoss and 
Mr. Justice Wallace. 
NARAYANA NAIOKEN-—PrAINTIFF— 
APPELLANT 
versus 
VENKATASAMI NAIOKEN AND oTBER£— 


DEFENDANTS —RESPONDENTS. 

Limitation Act (IX of 1908), s.?, Sch. I, Arts. 12, 
126-—Suit by Hindu son to set aside Court sale in 
execution of decree against father—Limitation— 
Private sale by father, suit to set aside, by minor son 
—Elder brother attaining majority more than three 
years before suit and not suing, effect of. : 

A suit brought by a Hindu son after attaining 
majority for setting aside the sale of his share in 
Court auction in execution of a decree against his 
father is governed by Art. 12,  Linfitation Act, 
inasmuch as the sale is not void but voidable and 
the plaintiff cannot recover his share without setting 
aside the sale. [p. 33, col. 2.] 

Bhola Jha v. Kali Prasad (7)and Malkarjun v. 
Narhari (6), relied on. 

A suit brought by a Hindu son within three years of 
his attaining majority to avoid asale effected by his 
father is not barred by limitation although his elder 
brother attained his majority more than three years 
earlier and had taken no steps o question the aliena- 
tion. [p. 32, col. 1.] ` 

Jawahir Singh v, Udai Parkash (1), followed. 


Second appeal against a decree of the 1 


District Court, Coimbatore, in A. S..No. 70 ef 
1923, preferred against that of the Court of 
the Second Additional Subordinate Judge, 
Coimbatore, in O. S. No. 122 of 1922 (O. 8. 
No. 227 of 1921 on the file of the Principal 


' Sub-Court, Coimbatore). 
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Mr, Watrap S. Subrahmanya I yer, for the 
Appellant. 

Mr. T. M.K rishnaswama I yer, for the 
Respondents. 


J UDGMENT.—The plaintiff's suit is for 
a declaration that the decree and execution 
proceedings in O. S. No. 327 of 1907 are not 
binding upon him and that his share ofthe 
family property did not pass to the vendee 
under the Court sale, and for possession 
and incidental reliefs. The Subordinate 
Judge dismissed the suit as being barred 
by limitation. On appeal the District Judge 
of Coimbatore held that the plaintiff's suit 
was barred under Art. 19 of the Limitation 
Act as regards items Nos. 1to0 4 and that 
the suit was not barred in respect of item 
No. 5, and remanded the suit for trial of the 
issues relating to item No. 9. The plaintiff 
has preferred this second appeal. 

The faets are, the plaintiff and the 2nd 
defendant are the sons ofthe lst defend- 
ant. Items Nos. 1 to 4 were sold in execution 
of a money-deeree obtained against the 
Ist defendant in O.8S. No. 307 of 1907 and 
were purchased by the 3rd defendant who 
took delivery of them in August, 1908. 
The 5th item was sold by the Ist defend- 
ant to one Rangaswami Naicken by a re- 
gistered sale-deed dated 2nd April, 1907, and 
defendants Nos. 8 to 10 who purchased it 
from Rangaswami Naicken have been in 
possession from 21st June, 1909. Neither 
the plaintiff nor the 2nd defendant were 
parties to O. S. No. 307 of 1907. The plaintiff 
attained majority recently and has brought 

" this suit within three years after attaining 
majority. The question is whether his 
suit is barred by limitation. So far as item 
No. 5 isconcerned the suit is not barred 
by limitation as it has been brought within 
three yearsofthe plaintif attaining majority. 
It has been recently heldin Jawahir Singh 
y. Udai Parkash (1) that a suit brought by 
the son within three years of his attaining 
majority to avoid thesale effected by his 
father is not barred by limitation although 


the elder son attained his majority more 


than three years earlier and had taken no 
steps to question the alienation. 


" The question in this appealis what is- 


the Article’of the Limitation Act applicable 
to asui? brought by the son after attaining 


(1) 93 Ind. Cas. 216; 48 A. 152; 24 A. L, J. 97; A.I, 
R. 1926 P. O. 16; (1926) M. W. N. 197; 50 M. L. J. 344; 
3 O. W. N: 365; 43 C. L. J. 3745, 30 C. W. N. 698; 28 
Bom. L. R. 851; 53 I. A. 36 (P. ©). 
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majority for setting aside the sale.of Ins 
share in Court-auction in execution of a 


-decree against the father. 


‘Jt is well-settled that a father can sell 
the family property including the share of 
hig sons foran antecedent debt and the 
sons can challenge the alienation by a suit 
on the ground that the debt was incurred 
by the father forimmoral or illegal pur- 
poses. Ifthey do not challenge the aliena- 
tion by asuit or if they fail to establish that 
the debt of the father was incurred for 
illegal or immoral purposes, the sale would 
be good to the extent of their. shares as 
well. It is also well settled that a 


"person who obtains a money-decree against 


him can bring the family property to sale 
without impleading the sons, and the 
auction-purchaser would get a good title to 
the property sold including the shares of 
the sons who arenot parties to the decree. 
It is open to the sons to have the sale set 
aside on the ground that the debt for which 
their shares were sold was incurred by the 
father for illegal or immoral purposes, but 
so long as they do not challenge the sale by 
a suit, or if they bring a suit ‘and fail, the 
auction-purchaser would get a good title to 
the property purchased by him. Vide Brij 
Narain Rat v. Mangla Prasad Rai (2), 
Nanomi Babuasin v. Modhun Mohun (3) and - 
Sripat Singh Dugar v. Prodyot Kumar 
Togore (4). 

If the acution-purchaser buys the shares 
of the sons in execution of the decree 
against the father can they claim their 
shares without setting aside the sale? If the 
alienation is void no doubt the sons need not 
sue to set aside the sale but the sale is not 
void but is only voidable at the suit of the 
sons. So long as it is not avoided the sale 
would hold good. That being so, the sons 
are bound to set aside the sale if they want to 
recover their share of the family. property. 
Article 12 begins as follows "to get aside 
any of the following sales (a) sale in exe- 
cution of the decree of a Civil Court.” 
If a sale in execution of a decree by a Civil 

(2) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 


M. L. J. 23; 5 P. L. T. 1; 28 O. W. N. 253; (1924) M. 
N.N. 68 19 L. W. 72; 2 Pat. L: R. 41; 10 O. & A. 


~~, R. 82;- A. T. R. 1994 P. O. 50: 33 M. L. T. oe 


Bom. L.'R. 500; 11 O. L. J. 107; 511. A. 129; 10. W 
.N. 48; 41 0. L, J. 232 (P..C.). 

(3) 130 21:13 L A. 1; 10 Ind. Lr 151; 4 Sar. P. C. 
J. 682; 6 Ind. Dec. (N. 8.) 510 (P. O.). 

(4) 39 Ind. Cas. 252; 44 O. 524; 32 M. L, J. 134; 15 
B SE adds, T isti dur P de 

19 Bom. ; 

44 I A. 1 (P. C). gen 
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Oourt is to be set aside a suit will have to 
be brought within one year of its confirma- 
tion or of its becoming final and conclusive. 
It is urged for the appellant that if the son 
shows that the debt was incurred for illegal 
or immoral purposes the Court would hold 
that theson's share is not bound and, there- 
. fore, the proper Article of Limitation appli- 
cable to the case would not be Art. 12, 
When we have to apply the Law of Limita- 
tion, we must look at the pleadings and not 
at the result of the suit, Could the 
plaintiff get back his share of the property 
without setting aside the sale? The case 
would be differént if the sale was void in 
which case the plaintiff need not pray for 
'. setting it aside. But as I have already 
observed the sale is not void. It can only 
be avoided on proof of certain facts by the 
plaintiff and only so far as his share ia con- 
cerned. The casein Bijoy Gopal Mukerji 
v. Krishna Mahishi Debi (5) hasno appli- 
cation to the fpresent. 
case that a reversioner could sue for posses- 
sion of the property sold by a Hindu widow 
within 12 years of her death. The aliena- 
tion of a widow stands on a different footing 
from the sale by a Hindu father. The 
widow can give a good title if the considera- 
tion for the sale be for any of the purposes 
which would bind the reversioners and so 
long asshe isalive, the reversionersare not 
bound to sue to set aside the alienation; but 
the moment the widow dies the reversion 
opens &nd the nearest reversioner is en- 
titled to sue for possession of the property 
&nd need not seek toset aside the alienation 
which is not binding on him. The rever- 
sioner is not affected by anything that the 
widow may do during her lifetime; if her 
alienation is such as would bind the rever- 
sion it cannot be impeached; if it is not, the 
. reversioner need not sue to have itset aside. 
The reversioner has not a present interest 
in the property in the possession of the 
widow." It is only after the widow's death 
that the nearest reversioner would be en- 
titled to the property. The auction sale of 
family property covers not only the father's 
share but also the son's-5hare as well and 
. unless the son éhallenges the sale within 
the period allowed by law, the sale would 
become unassailable. 

In considering what Article of the 

Limitation Act should be applicable to 
(5) 34 Q. 329; 5C. L.J. 334; 110. W. N. 494: 9 


Bom. L. R. 602; 17 M. L. J. 154; 2 M. L. T. 133; 4 A. 
L. J. 32% 341. A. 87 (P. C.). 
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It was held in that 
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cases of this kind the Court should have 
regard ta the observations of their Lord- 
ships of the Privy Council in Malkarjun v. 
Narhari (6): “The Limitation Act protects 
bona fide purchasers at judicial sales by pro- 
viding a short limit of time within which 
sults may be brought to set them aside, If 
the protection is to be confined to suits 
which seek no other reliefthan a declaration 
that the sale ought to be set aside, and is to 
vanish directly some other relief conse- 
quential on the annulment of the sale is 
sought, the protection is exceedinglysmall... 
W hat is the justification for refusing to con- 
strue Art, 12(a) according toits obvious mean- 
ing whenever a suitor goes on to pray for that 
relief which is the object, perhaps the only 
object, of setting aside the sale? Their 
Lordships hold that both the letter and the 
spirit of the Limitation Act require that 
this suit, when looked on asa suit to set 
aside the sale, should fall within the pro- 
hibition of the Article.” 

In Bhola Jha v. Kali Prasad (7) it was 
held that the period of limitation was one 
year under Art, 120f the Limitation Act 
for a'suit for the redemption of the sons’ 
share of the family property sold in execu- 
tion of a mortgage-decree against their 
father. Roe, J , observes that "if a suit to 
redeem is maintainable, the first step 
necessary for redemption is a declaration 
that the sale should be set aside.” 

The plaintiff cannot get possession with- 
out gebting the sale set aside and the Article 
applicable tothe case is Art.12 In this view, 
the judgment of the learned District Judge 
is right. . 

The second appeal fails and, is dismissed 
with costs. ° 

V. N. V. Appeal dismissed. 


(6) 25 B. 337 at p. 352; 27 1. A. 216; 5 C. W. N. 10; 
10 M. L. J. 368; 2 Bom. L. R. 927; 7 Sar. P. 0. J. 739 


(P. 03. ! 
(7) 34 Ind. Cas. 288; 1 P. L. J. 180; 2 P.L. W, 
413, 





OUDH CHIEF COURT. 
ExecoTion oF Decree APPEALS Nos. 26*AND 
- 27 or 1920. 
September 23, 1926: 
Present:—Sir Louis Stuart, Krt., Chief 
Judge, and Mr. Justice Hasan. r 
Lala GOBARDHAN DASS-—Dazcnzz- 
HOLDER—ÅPPELLANT € 
versus ® 
Kuar JANG BAHADAR AND ANOTHER — 


JUDGAMENT-DEBTOkS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 182 (6) — 
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Application for rateable distribution, whether applica- 
tion for execution—Application ‘in accerdance wit 
law’, meaning of. 

An application by a decree-holder for rateable dis- 
trihuticn of assets is an application for’ execution in 
accordance with*law within the meaning of cl. \5) of 
Art. 182 of Sch. I to the Limitation Act inasmuch as 
rateable distiibution of assets is one of the modes of 
execution of a decree for payment of money. |p. 36, 
col. 2.] j 

An application ‘for execution’ or ‘to take some step- 
in-aid of execution is ‘in accordance with law’ if it is 
in accordance with the rules of procedure prescribed 
therefor and does not cease to be such an application 
on the ground that onan adjudication of the merits 
of the application the Court refuses to grant the relief 
prayed for. [ibid.| 

Appeal against an order of the Subordi- 
nate Judge, Hardoi, dated the 23rd March, 
1920. 

Messrs. Bisheswar Nath and Kashi Prasad, 
for the Appellant. 
- Mr. M. Wasim, for Respondent No. 1. 


JUDGMENT.—These are the decree- 
holders appeals from the order of the 
Subordinate Judge of Hardoi, dated the 
23rd of March, 1926, dismissing applications 
for execution of two decrees respectively. 
The decree under execution in each case 
was passed on the 30th of November, 1918, 
by the Court of the Subordinate Judge of 
Lucknow and was transferred in due course 
for execution to the Court of the Subordi- 
nate Judge of Hardoi. 

The last application for execution in each 
case was made by the decree-holder on the 
27th of May, 1925. : The judgment-debtors 
filed petitions. of objections against the 
applications for execution but at the hearing 
of the case-in the lower. Court only. two 
objections were pressed and the rest aban: 
doned. The.learned Subordinate Judge 
decided the first objection in favour of thé 
decree-holder and against the judgment- 
debtors. His decision in respect of: that 
objection was not impugned before us on 
behalf of the judgment debtors. .The other 
objection was that the applications of the 
27th of May, 1925, in both cases were barred 
by limitation. This objection the learned 
Subordinate Judge decided in favour of 
the judgment-debtors and against the 
decree-holdér., From that order the decree- 


“Nee, bolder has appealed to this Court in each 


mase. "The only question for decision in 
these appeals, therefore, is as to whether the 
applicatiof of the 27th of May, 1£25, in each 
case is oris not Barred by limitation. 

itis agreedthat in the matter of limita- 
tion these applications for execution of 
decrees are governed by the provisions 
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of Art. 182 of the First Schedule of the 
Indian Limitation Act, . 1908. Follow- 
ing the method adopted by the learned 
Subordinate Judge in his order under 
appeal we will specify in separate columns 
and, in chronological order. the previous 
applicaticns relevant to the matter under 
consideration which were made by the 


decree-holder for execution in each cage, 


APPEAL No. 26. 

1. (Ex. A3). The 
application dated tLe 
18th of November, 
1921, made to the 
Court of the Sub- 
ordinate Judge of 
Lucknow. This was 
the fourth applica- 
tion made by the 
decree-holder  ' as 
would appear from 
„the recitals in column 
6th of the applica- 
tion. In col7 the 
amount of the decree 
and the interest 
awarded under the 
decree were specified. 
In col 8 the costs 
due under the decree 
and the total amount 
recoverable in execu- 
tion were specified. 
In col 10 the de- 
cree-holder asked for 
the following re- 
liefs:— 

(1) That notice un- 
der r. 220f O. XXI, 
of the C. P. CO, be 
issued to the judg- 
ment-debtors, and ` 

(2) that an order be 
passed underthe pro- 
visions of s, 39 of the 
C. P.C., that the de- 
cree be sent to the 
Court of the Sub- 
ordinate Judge of 
Hardoi for execution, 
The order of transfer 
was accordingly pass- 
ed: The application 
purports to Le made 
under O. XXI, r. 11, 
of the Code and is as 
amatter of fact strict- 
ly in accordance with 


APPEAL No. 27. 

l. (Ex. A4). The 
application dated 
the 18th of Novem- 
ber, 1921, made to 
the Court of the Sub- 
ordinate Judge of 
Lucknow. 'Thisap- ` 
plication is precise- 
ly of thesamenature 
as the application of 
the same date in the 
connected case. The 
order of transfer was 
made as prayed for. 

2, (Ex. 5). The 
application for exe- 
cution dated the 
20th of December, 
1922, made to the 
Court. of the Sub- 
ordinate Judge of 
Hardoi. The ap- 
plication is in ac- 


‘cordance with the 


form prescribed by 
r.llof O. XXI of 
the O, P. O: . The 
last column of the 
application recites 
the fact that the 
Court in the cases 
mentioned therein: 
had appoined a Re- 
ceiver of the judg- 
ment debtorg’ assets: 
The relief prayed. 
for in the. applica 
tion isthat in accord-; 
ance with the pros- 
visions of s. 73 of 
the C. P. C., rateable 
distribution may be 
ordered. In the 
other columns of the 
application the am- 
ourt of the decree 
realizable and the 
fact that the pre- 
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the form prescribed 
by that rule. 

2. (Ex. A4). The 
application for execu- 
tion dated the 4th of 
May, 1922, made to 
the Court of the Sub- 
ordinate Judge of 
Hardoi, The applica- 
tion fs in accordance 
with the -form pre- 
scribed by r. 11 of O. 
XXI, of the O. P. CO, 
and in col, 10 re 
láting to the mode in 
which assistance* of 
the Court is required 
the amount of the 
decree is stated and 
prayer is made under 
O. XXI, r. 43 for the 
attachment and sale 
of the moveables of 
thejudgment-debtors. 

3. Applieation for 
execution made to the 
same Court on the 
lith of July, 1922. 
This applieation is 
again in the form 
preseribed by r. 11 of 
O. XXI of the Code 
andinthe last column 
relating to the mode 
in which the assist- 
ance of the Court is 
required the amount 
due under the decree 
is stated and a prayer 
is madeforthe attach- 
ment and sale of cer- 
tain immoveable pro- 
perty specified in a 
Schedule attached to 
the application under 
O. XXI, rr. 54/66 of 
the C. P. C. 

4, Application for 
execution made to 
the same Court on 
the 28th of May, 1923, 
in aecordance with 
the form preseribed 
by r. 11010. XXI of 
the O. P. C. Here 
agein the amount due 
under the decree is 
stated afd a prayer 
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vious application 
had been made to 
the Court at Luck- 
now for a transfer 
certificate are men- 
tioned, e 

3. (Ex, 4). This 
application was also 
made in accordance 
with the provisions 
ofr. ll of O. XXI, 
of the O. P. C, on 
the 14th of January, 
1925, to the Court of 
the Subordinate 
Judge of Hardoi. In 
col 6 of the ap- 
plication previous 
appligationsare cited 
and in col. 8 the 
amount realizable 
under the decree is 
mentioned. In col. 
10 it is stated 
that one Puttu Lal, 
decree-holder, had 
attached certain 
assets of the judg- 
ment.debtors and 
prayer is made for 
rateable distribution 
under the provisions 
of s. 73 of the C. P. 
C. 

4. The present ap- 
plication for execu- 
tion made onthe27th 
of May, 1925. 
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is made for rateable 
distribution *of assets 
which might be re- 
alized in execution of 
three decrees speci- $ 
fied in the same co- 
lumn under 8. 13 of 
the C. P. O. Previous 
application for execu- 
tion and the fact that 
the decree had not 
been satisfied are also 
stated in this applica- 
tion in eols. 6 and 7 
of the form. 

5. The present ap- 
plieation of the 27th 
of May, 1925, 

In describing the nature ofthe appli- 
cations for execution in the twocases the 
learned Subordinate Judge has committed 
certain errors in the matter of the reliefs 
for which the applications prayed. We 
have corrected those errors. It is agreed 
that the application of the 18th of Novem- 
ber, 1921, in each case was a valid appli- 
cation. But it is contended on behalf of 
the judgment-debtors and the contention“ 
has been upheld by the learned Subordinate 
Judge that the applications of the 2Uth of 
December, 1922, and of the 14th January, 
1925, in the one case and of the Lith of 
July, 1922, and the 28th May. 1923, in the 
other case were not applications “in accord- 
ance with law” and, therefore, they do not 
save the last applications in both the cases 
from the bar of limitation. 

As the application of the 28th of May, 
1-23, in one case and the application of the 
20th of December, 1922, and the 14th of Jan- 
uary, 1925, in the other case are of the same 
nature and the argument in respect of all 
of them isthe same we will first deal with 
these applications. The argument is that 
these applications asking for the rateable 
distribution were not "in accordance with 
law" within the meaning of cl. (5) of Art. 


. 182 of the First Schedule of the Indian 


Limitation Act, 1908, because no appli- 
cation for execution of his decree or decrees 
by the present decree holder was pending 
on the dates of these applications and also” 
because the relief of rateable distribution 


“is notone of the modes of execftion of 


a money-deeree prescribed by r. 30 of O, 
XXI of the C. P. C. 

As to the last ground of the argument 
we have no hesitation in overruling it at 
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once, Rule30of O, XXI of the Code is 
not in any manner intended nor does it 
purport to be exhaustive of the modes of 
execution of a money-decree.: The words 
of the rule are “may be executed by." Sub- 


el. (v) of el. (j) of r. 11 of O. XXI of the 


Q. P. O. distinctly provides for other modes 
of exeeution besides the detention in the 
civil prison of the judgment debtor or 
by the attachment and sale of his property 
or by both. The nature of the relief granted 
by the decree was the recovery of money; 
the prayer for rateable distribution made 
in the applications under consideration was 


.a mode of execution which the nature of 


the relief granted by the decree required. 
Indeed the relief of rateable distribution 
is only permissible in a case of a decree for 
the payment of money as is clear from s. 73, 
gub-s. (1) of the C. P. C. 

Apart from the provisions of r. 11, to 
which we have just now referred, it is 
quite clear to our mind that rateable dis- 
tribution of assets is a mode of execution 
of a decree for the payment of money pre- 
scribed by law and that law isto be found 
in s. 73 of the Code. 

. As to the first ground of argument also we 
are of opinion that it has no substance, The 


. language of s. 73, sub-s. (1), only requires 


w 


the following conditions to be fulfilled be- 
fore it comes into operation: 

(1) Holding of assets by the;Court; (2) 
more persons than one having applied to 
the Court for the execution of their decrees 
for the paymentofthe money passed against 
the same judgment-debtor; (3) such appli- 
cations having been made before the receipt 
of the assets; and, lastly, (4) such persons 
not having obtained satisfaction of their 
decrees. i 

The decree holder in the present case 
had made applications for the execution of 
his decrees previous to the applications 
under consideration and had not obtained 
satisfaction thereof. This matter, as also 
the facts covering other conditions, were 
recited in the applications and the truth 
of those recitals has never been challeng- 
ed. It may be mentioned that none of these 
applieations was decided on merits but 


"was merely consigned to record for the 


reason that no further steps were taken 
in relatidn to it. They cannot, therefore, be 
treated as havihg been finally adjudicated 
upon. f 

Cases decided by the High Courts in 
Indis wereltcited ton „behalf of the judg- 
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ment-debtors with a view to show that 
applications in those cases were not treated 
as applications ‘in accordance with law’ 
and the learned Advocate for the decree- 
holder cited cases to the contrary. We do 
not think thatit will serve any useful pur- 
pose to refer to those cases in our judgment 
because none of them decides the question 


asto whether an application for execution 


is barred by limitation on the ground.that 
a previous application for rateable dis- 
tribution of the judgraent-debtor's assets is 
not ‘in accordance with law’ for the reasons 
now urged. 

We are of opinion that an application 
"for execution" or “to take some step-in- 
aid of execution" is 'in aecordance with 
law'ifit is in accordance with the rules 
of procedure prescribed therefor and it 
does not cease to be such an application 
if on an.adjudieation of the merits of the 
case the Court rejects the relief fur which 
it prays. A perusal of the description of 
these applications given in the preceding 
portion of this judgment will show that 
they were in accordance with the rules of 
procedure prescribed by the OC. P. C. 
They were, therefore, according to our judg- 
ment in accordance with law. 

It now remains to deal with the applica- 
tion of the Lith July, 1922. It is argued 
on behalf of the judgment-debtors that the 
relief prayed for in that application as to 
the attachment and sale of certain 1mmov- 
able property could not have been granted 
by the Court for the reason that that 
property had already been attached in 
execution of a decree transferred to the 
Collector under s.68 of the O. P. C. and, 
therefore, the application was not 1n accord- 
ance with law. Whether the relief could 
or could not have been granted by the 
Court seised with the execution of these 
decrees we need not decide. The relief for 
which the prayer was made in the appli- 
cation was certainly one which was opén to 
the deeree-holder to make under the rules 
of procedure relating to the execution of 
a decree for payment of money. The rest 
of the application was also in accordance 
with those rules, We are of opinion, as 
we have already said, that the fact that on 
an adjudieation of the merits of the appli- 
cation the Court was not in a position 
to grant the relief prayed for does not make 
the application in any manner less in a- 
cordance with law. 

On the above grounds we reveese the 
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order'of the’ learned Subordinate Judge 
under appeal in each case and under O. 
XLI, r.23 of the C. P. C, remand these 
eases to him with directions that the appli- 
cations for execution be re-admitted under 
their original number in the proper re- 
gister and be determined according to law. 

The conduct of the decree-holder has 
been open to a charge of negligence and 
absence of proper caution. We would, there- 
fore, not allow any costs to him so far either 
in the Court below or in this Court. The 
future costs will abide the event. 

A, N.A, ° Case remanded. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civit APPaAL No, 87 oF 1925. 
August 27, 1926. 
Present:—Mr. Hallifax, A. J. C., and 
Mr. Mitchell, A. J. C. 

RADHE KISHANLAL—Dersenpant No, 1 
—AÁPPELLANT 
versus 
HARKISHANLAL AND OTHERS—PLAINTIFF 
AND DzrreNbDANTS Nos. 2 AND 9— RESPONDENTS. 

Hindu Law--Partition between father and son— 
Mother's right to equal share—Partition of moveables 
—Division of debt, necessity of—Minor sons—Shares 
how allotted, 

Under the Hindu Law when a father makes or 
enforces a partition of the ancestral property with 
his sons, a share equal to that of a son must be al- 
lotted to the father’s wife provided that her share 
shall be subject to a diminution on account of any 
siridhan she may have received from her husband or 
father-in-law. [p. 38, cols. 1 & 2.] 

In a suit for partition the decree should not declare 
the separate share of a minor son living with his 
father, but should declare the joint share of the 
father and the minor son. [p. 37, col. 2.] 

Per Hallifax, A. J. C.—Adjudieation under a par- 
tition dectee about the division of debts amongst the 
members of a family is necessary for a complete 
partition of moveables and though the decision may 
not be binding on anybody but the members them- 
selves it will operate as an agreement between them, 
under which each one of them can sue the other for 
any money recovered from him by a third person, if 
that recovery is not in accordance with such adjudi- 
cation. [p. 29, cols. 1 & 2.] 

Appeal against a decree of the Subordi- 
nate Judge, First Olass, Jabbulpore, dated 
the Ist May, 1925, in Civil Suit No, 111 of 
1924. 

Mr. M, R. Indurkar, for the Appellant. 

Sir Br. Hari Singh Gour, for Respond- 
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RADHE KISHANLAL V. MARKISHANLAL, 


$ 


. . JUDGMENT. 

Mitchell, A. J. C.—The parties to this 
suit are shown in the genealogical tree 
below: — . . 

HARKISHANLAL==KRISHNA BAI. 


| 
* Radhekishanlal 


Vishnu Pershad 

Harkishanlal sued hisson Radhekishanlal 
for partition of the ancestral family pro- 
perty and joined as defendants his own 
wife, Krishna Bai, and his grandson, Vishnu 
Pershad. The claim was for partition of the 
ancestral property including moveables. 
The lower Court passed a preliminary decree 
in which it declared that Harkishanlal and 
Krishna Bai were each entitled to a one- 
third share, and Radhekishanlaland Vishnu 
to a one-sixth share each, and it directed 
that only the immoveable property of the 


- family should be divided. The son Radhe- 


kishanlal now appeals on various grounds 
which may be considered separately. 

The first ground is that the lower Court 
should not have declared separate one- 
sixth shares for Radhekishanlal and his son 
Vishnu, who is & minor living with his 
father. This contention isobviously correct 
and has not been resisted in appeal. The 
decree should be modified so as to make it 
clear that the defendant No. 1 Radhekishan- 
Jal and defendant No. 3 Vishnu are entitled 
between them to a joint one-third share. 

The second ground of appeal relating to 
the guardianship of the minor Vishnu 
Pershad has been abandpned. 

The third and fourth grounds of appeal 
raise the question of the right of Krishna 
Bai to a share in the family property. The 
lower Court has allowed her a full one third 
share, thereby putting her in the same posi- 
tion with her husband and her son. The 
son contends that his mother is not entitled 
to a share of her own but should look for 
her maintenance to the share allotted to her 
husband, and that the property should be 
divided half and half between himself and 
his father. . 

The position when sons divide the family 
property after the death of their father ig 
clear and undisputed—the mothér gets “a 
share equal to the share of a son, in order 
to secure her proper maigtenance which 
would otherwise be jeopardised. But the 
position when the father himself makes o 
enforces the partition is not soclear. It has 
heen argued before us that in such parti- 
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tions the mother should depend on the 
share allotted to her husband, the father, 
for her own maintenance; and there is some 
force in thig argument especially in a case 
like the presetit where there is only one son, 
with issue of his own, "The effect of giving 
an equal share to the father’s wife in this 
ease will be that the father and his wife 
will get two thirds of the ancestral pro- 
perty, while the son, and his wife and 
family, will get only a one-third share be- 
tween them. T1Lis does at first glance seem 
inequitable. 

Nevertheless, there is authority for the 
proposition that when a father makes or 
enforces a partition his wife is entitled to 
a share equal to that ofason This rule is 
stated very clearly by Yajnavalkya (LI, 116) 
in the following words:— 

‘Tf he (the father) makes the allotments 
equal, his wives to whom no separate pro- 
perty has been given by the husband or the 
father-in-law, must be rendered partakers 
of like portions.” 

The quotations given on pages 692 and 
693 of Gour's Hindu Code show that this 
ruleisre-statedin the Mitakshara, Dayabhaga 
and Mayukha. So far as the texts go, there- 
fore, the rule is of general application, and 
will certainly apply to the Central Provinces. 
It has been acted upon by the High Court of 
Caleutta in Sumrun Thakoor v. Chunder 
Mun Misser (1) and Dular Koer v. Dwarka 
Nath Misser (2) and by the High Court of 
Bombay in Damodardas Maneklal v. Uttam- 
ram Maneklal (3). 

It has been meygtioned above that the rule 
appears to work inequitably in the present 
case, but this inequity is tempered. by a 
consideration of the: strong feeling of re- 
spect and affection whieh Hindus show to 
the mother of the family. However this 
may.be, I.consider that the clear texts 
and the rulings of the High Courts of Cal- 
cutta and: Bombay should be followed, and 
that it should be held that in the Central 
Provinces when a father makes or enforces 
a partition of theeancestral family property 
with his sens, a share equal to that of a son 
must be allotted to the father's wife. The 


tion is Subject to one qualification, namely, 
that thesshare of the wife shall be subject 
to diminutioneon account of any stridham 


(1) 80. 17; 9 C. L. R. 415; 6 Ind. Jur. 244; 4 Ind, 


. (x, &) 11. l 
eo & A” 234; 1 C. L. J. 283; 9 C. W. N. 270. 


(3) 17 B.271,9 Ind. Dec. (N. s.) 177, 


xts cited show that this general proposi- 
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: she may have received from her husband 


or father-in-law. In the present case, how- 
ever, no such diminution has been, pleaded 
and the respondent, Krishna Bai, should get 
the one-third share allotted to her by the - 
lower Court, witbout diminution. 

The fifth and sixth grounds relate to .a 
division of the moveable property. On this 
part of the case the pleadings in the lower 
Court are confused, and it appears that 
before the learned Judge recorded his judg- 
ment the parties had already agreed that 
no division of the moveable property should 
be made. There is some dispute regard- 
ing the debts due by the family or by the 
members thereof, the father pleading that 
certain debis were incurred by his son 
alone, and the son contending that these 
debts are binding on the whole family. In 
this Court the parties agreed that all the 
moveable ‘property should be divided, 
and that the Commissioner and the Court 
should ascertain and-determine the debts 
which are binding on the whole family. 
The parties admit that certain portions of 
the moveable property have already been 
divided, and, of course, this division will 
not be disturbed; but they now wish that 
all other portions of the moveable property 
should be divided. The lower Court should, 
therefore, proceed to ascertain the debts ` 
binding on the whole family and the out- ` 
standing assets due to the whole family 
and should divide these, or the net balance 
as may be expedient, in accordance with the 
declared shares. It should also divide the 
moveable property, such as cattle, agricul- 
tural implements, etc., as have not already 
been divided. I recommend that the 
decree should be modified accordingly, 

As regards costs the appellant has succeed- 
edon pointa on which he could have succeed- 
ed in the lower Court if he had represent- 
ed his case properly. The questions of the 
jointness of his one-third share “with his 
son, and the division of the moveable pro- 
perty have not been seriously contested 
before us, and the appellant has lost hig 
appeal on the important point of the share 
to be allotted to Krishna Bai. I consider 
that the appellant should bear all costs 
in this Court, including Pleader’s fee at the 
rate of fifty rupees. l 

Halifax, A. J. C.—It is made quite 
clear in the opinion already given by my 
brother Mitchell that, in a partition made 
between a Hindu and his sons, his wife gets 
an equal share with him and each son. 


Key. Bae tas 
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That that was the Hindu Law originally is 
put beyond doubt by the text quoted by 
my learned brother from  Yajnavalkya, 
and by the Mitakshara, (I, 2, 9), the Dyab- 
haga (III, II, 29) and the Mayukha (IV, 10), 
and that the rule has not become obsolete 
is clear from the judgments of the High 
Courts of Caleutta and Bombay that are 
mentioned. 

For the other reasons stated by my learn- 
ed brother, I agree that the decree of the 
lower.Oourt ought to be modified in the 
manner indicated by him, that is that the 
declaration of shares should be that Har- 
kishanlal and his wife Krishna Bai are each 
entitled to a one-third share in the joint 
family property and Radhekishanlal and his 
son Vishnu Pershad are jointly entitled to a 
one-third share in it, andethat the schedule 
of property for division should show also 
"all the: moveable property belonging to 
the family and not yet divided." I agree 
alsó that the appellant should be ordered 
to pay all the costs of this appeal, includ- 
ing a Pleader's fee of fifty rupees. 


. The learned Additional District Judge 
has recorded in his judgment that "the 
parties do nob want any division of move- 
able property", though fro.u the pleadings, 
which are certainly very confused; it would 
appear that they did. What seems to have 
been the learned Judge's reason for refusing 
partition of the moveable property is stated 
in the following wordsin an order passed 
on a preliminary issue on this point: "In 
the present case the real object of the suit 
is not to get partition but to get the debts 
adjudicated on. Such adjudication cannot 
bind third parties, 2. e., the creditors. There 
is a great difference between making provi- 
sion for the payment of joint debts out of the 
family estate when such debts are merely one 
incident in partition proceedings, and be- 
tween adjudicating as to the natureof' debts 
and the extent to which they are binding 
in a suit which is brought in the guise of 
a partition suit but is really brought to 
obtain such adjudication,” 


Under the3e circumstaness it seems 
necessary to mention that there cannot be 
a partition of the moveable properiy with- 
out the adjudication which is regarded as 
impossible. Ths decision will, of course, 
not be binding on anyboly but the members 
of the family, but each of tnam can sue the 
other for any money recovered from him by 
a third person if that recovery is not in 
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accordance with the decision in this óase: 
which -is feally an agreement. l 

By the Court.—The decree of the 
lower Court will be modified by amen ling 
the declaration of shares into*a declaration 
that Harkishanlal and his wife Krishna Bal 
are each entitled to a one-third share in the 
joint family property and Radhekishanlal 
and his son Vishnu Pershad are jointly en- 
titled to a one-third share in it, and by 
addiug to the schedule of property for divi- 
sion the words: “all the moveable property 
belonging to the familv and not yet divid- 
ed." The appellant, Radhekisnanlal, will 
pay all the costs of this appeal, in which 
the Pleader's fee will be fifty rupees. 

G. R. D. : Decree modified. 





MADRAS HIGH COURT. 
SgOOoND Ürvrn APPEAL No. 559 or 1923, 
December 2, 1925. 

Present :—Mr. Justice Ramesan. 
VIKRALA RAMAOHANDRACHARYULU 
—PLAINTIFF—ÁPPELLANT 

l versus 
VIKRALA Srimath RANGACHARYULU 
AND OTHERS -—[)RRENDANT No. 2 AND 
LEGAL. REPRESENTATIVES OF DEFENDANT No. 1 


— RESPONDENTS. 

Registration Act (XVI of 1908), s. 17 (2) (v)-~Agree- 
ment between co-owners to divide properties in certain 
shares, whether compulsorily registrable—Right to oh- 
tain another document, whether may be implied —C. 
P. C. (Act V of 1008), O. VI, r. I?—Ameniment of 
plaint, whether permissible in second. appeal —Practice 
—Specific performance, suit for-—Relief by way of 
possession. 

An agreement for consideration between three 
co-owners to divide their joint property in certain 
unequal shares do»s not itself convey any interest in 
property and does not require registration. (p. il, 
cols. 1 & 2.] 

It is nob necessary to bring a document within the 
exempting s. l7 (v) of the Registration Act that it 
must expressly state that another document will be 
executed. |p. 41, col. 2.] 

If a document is ineffective without another doen- 
ment and the document by itself does not convey any 
property, there is an impliod undertaking to execute a 
further document. ` [15id.] 

Pichikala Mangamma v. Pami Ramamma (WV, Adak- 
kalam v. Theethan (2), Nag&ppa v. Devu (3), Upendra 
Nath Banerjee v. Umesh Chandra, Banerjee (1) and 
Rujung un Ayyar v. lewpinqan Agyar (51, relied on. 


Án amendimentofa plaintcin in a proper essa be 
allowed for the frst tims even in secoad appeals 


42, col. 2.] 
Dronan Raju  Rimajyya v. Ohundari Peddlayya (7), 
followed. - 


In a suit for speziüec parfornfnre, the plaintiff ean 
ask for all reliefs e»as:quait on th: d seree for sp cifin 
parforminc? including a relief for posssssion. ip. 43, 
col. 1.] 

Howard v. Miller (10), followed. 
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Second appeal against a decree of the 
Court of the Subordinate Judge, Nellore, 
in A. S. No. 6 of 1922 (A.S. No. 77 of 1921, 
District Oourt, Nellore) preferred against 
* thatof the Cburt of the Additional Dis- 
trict Muusif, Nellore, in O. S. No. 105 of 
1919 (O. S, No. 43 of 1917, Temporary 
District Munsif's Court, Gudur). 
. Mr. A Krishnaswami Atyar, forthe Ap- 
pellant. 

Mr. K. Bhashyam Aiyangar, for the Re- 
spondents. : 

JUDGMENT.—This second appeal 
arises out of a suit for specific performance 
of an agreement between co-owners to 
divide their property in a particular way. 

The facts may be more specifically stated. 
One Appalacharlu was the last owner of 
the suit property. He died about 70 years 
ago, leaving his-widow Lakshmamma and 
brothers widow Seshamma. Lakshmamma 
died in 1866. At the time of her death 
the plaintiff, a grandfather Lakehmana- 
charulu, the lst defendant's father 
Seshacharlu and the 2nd defendant's grand- 
uncle Sreenivasacharlu were the rever- 
sioners entitled to the property. But after 
taking’ possession they found that they had 
to arrange for the maintenance of Seshamma, 
So, they entered into an agreement with 
Seshamma under which they allowed her 
to remain in possession until her death 
and they or their heirs should take the 
property after her death. Seshamma died 
in 1895 (vide Ex. BB-2, the date in para. 6 
of the plaint in the printed papers is 
incorrect). At thetime of her death, plaint- 
ifs paternal uncle*Seshacharlu, the lst 
defendant andthe 2nd defendant's father 
represented the three reversioners of 1866, 
and these were entitled to the property. 
But Seshamma disposed of the property 
in her possession by a Will and by several 
sale-deeds though she had no right to do 
so, and the three persons entitled to the 
property had to bring asuit. Such a suit 
was filed as O. 8. No. 30 of 1907 of the 
District Court of Nellore. It was after- 
wards transferred to the Temporary Sub- 
Court, and became O. S. No. 60 of 1913. 


i er suit, the lst plaintiff was the 
present lst defendant, the 2nd plaintiff was 


present 2nd defendant's adoptive father 
and the $rd plaintiff was the present 
‘plaintiff's uncle. Before filing the said 
suit, the three plaintifis therein entered 
intoan agreement dated 5th August, 1907, 
Ex. EE, under which it wasagreed that in 
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consideration of the 3rd plaintiff's (uncle of 
the present plaintiff) eondueting the suit. 


‘by instructing Vakils and in other ways 


and, in consideration of the document be- 
ing in his possession 1/éth of the properties 
recovered should be given to him solely 
and the other 7/éths should be taken in 
equal shares orin other words while the 
lst plaintiff and 2nd plaintiff was to get 
each 7-24ths, the 3rd plaintiff was to get 
10/24ths. While the suit was pending before 
the Sub Judge, they entered into another 
agreement modifying the former agreement, 
Ex. FF, dated 25th October, 1909. In this 
agreement, it was stated that the first two. 
plaintiffs were unable to find their share of 
the expenses and, therefore, Ex. EE, the 
earlier agreement was executed. It was 
then provided that all the further expenses 
of the suit should be borne by the 3rd. 
plaintiff and in consideration of ' this 
instead of the old 1/8th, 1/4th share was to 
be kept apart for the 3rd plaintiff and 
the other 3/4ths was to be taken in three 
shares or in other words the first two 
plaintifis were eachto get a fourth share 
while the third plaintiff was to get a balf 
share. Sometime after this agreement, the 
2nd plaintiff therein died and his son, that - 
is the present 2nd defendant, was added 
as the 4th plaintiff, and the 3rd plaintiff 
died and his son that is the present plaint- 
iff, was added as the Sth plaintiff. lt may ` 
be addedthat the parties originally engag- 
ed the late Mr. V. Krishnaswami Iyer, 
(afterwards a Judge of this: Court) as 
their Vakil and had to incur heavy ex- 
penses. The Subordinate Judge decreed 
the suit only in respect of item No. 1 of the. 
present suit and in that' item instead of 
decreeing tbe whole he decreed only 5/6ths ; 
that is, one-third of the Ist plaintif and 
one-third of the 4th plaintiff, but only 1/6th 
instead of l/àrd of the Sth plaintiff. As to 
anotheritem, item-No. 7 of that suit, He dis- 
missed the suit as beyond time. This was 
in 1914. There was an appealto the District 
Court of Nellore. It was filed in respect 
of the J/6th share ofthe 5th plaintiff dis- 
allowed by the Sub-Judge and the other 
item, the elaim for which was held to be 
barred. It appears that the appeal was 
fled with insufficient stamp and it was 
returned for payment of deficient stamp 
duty on 30th July, 1914. After several 
extensions of time allowed it was stated“ 
that the lst and 2nd appellants did not 
wish to eontinuethe appeal and the deficient 
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stamp duty was paid only for the 3rd 
appellant who continued the appeal. This 
wason the 2nd of September, 1914. The 
appeal was disposed of in March, 1916. 
The result of it was that the 3rd plaintiff's 
appeal was fully allowed. He got his F/6th 
share disallowed out of the item decreed 
by the Sub-Judge and his own 1/3rd share 
of item No. 7. The other shares oftheitem 
No. 7 were not decreed as the other appel- 
lants did not prosecute the appeal, Looking 
at the reasons of the District Judge (vide 
Ex. BB) one would think they too would 
have gotadecree for their shares. It is 
obvious that in the interval (between the 
filing ofthe appealand the 2nd September, 
1914, the first two appellants broke 
away from the 3rd appellant, either be- 
cause they entered into aeprivate arrange- 
ment with the opposite party or for some 
other reason. Soon after the disposal of 
that appeal, that is on 7th March; 1917, 
the present suit was filed for specific per- 
formance of the agreement in Ex. FF. A 
number of objections were tsken by the 
defendants. They denied the genuineness 
of the agreement of 1866 and of Exs, EE 
and FF. They denied that the plaintiff and 
his uncle performed their part of the agree- 
ments. They also contested that plaintifi is 
not entitled to the benefit of the agree- 
ment as the heir of his uncle. All these 
points were found by both the Courts below 
in the plaintiffs favour and against the 
"defendants. But in spite of all this, the de- 
fendants succeeded in both the lower Courts 
on certain technical objections. The Dis- 
trict Munsif found that Exs EE and FF 
amount to a sale and not being registered 
are ineffective to pass any property to the 
plaintiff. He also held that the plaintiff's 
remedy is to refer the matter to arbitrators 
and.not to sue. On appeal the Subordinate 
Judge held that Exs. EE and FF are in- 
admissible for want of régistration and dis- 
missed the appeal. 'The plaintiff files the 
second appeal. 

Exhibits EE and FF do not purport to 
be sale-deeds. They purport to be agree- 
ments to divide the property in certain 
shares. Nor do they purport to convey any 
property. In my opinion, they are merely 
agreements to do all that is necessary on 
'the part of the promisors to give effect to 
the division agreed upon. The remark is 
*particularly true of Ex. FF which is executed 
by the two defendants in favour of the 
plaintiff unlike Ex. EE, Tt is true they do 
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not expressly say that another document 
will be executed, but I do not think this is 
necessary to bring the documents within 
the exempting s. 17 (v) of the Registration 
Act. Seeing that they do not'by themselves 
purport to convey property, it follows that 
if they are ineffective without another 
doeument there is an implied under- 
taking io execute a further document, In 
this respect, I think this case is a far 
better case than the decision in Pichikala 
Mangamma v. Pami Ramamma (1) In 
that ease the document; while contem- 
plating the execution of another docu- 
ment also purported to he a sale on its 
date and to place the vendee in possession, 
I must state there are several unreported 
decisions of this Court taking the same view, 
So early as Adakkalam v. Theethan (2) it 
was held that a mere agreement does not 
require registration and is admissible for 
the purpose of obtaining specific perform- 
ance, In Nagappa v. Devu (3)it was held 
that even where a document purports to 
beasale deed it is inadmissible for want 
of stamp or registration, it is admissible 
as an agreement to sell in a suit for 
specific performance. See alse Upendra 
Nath Banerjee v. Umesh Chandra Banerjee 
(4). The same view is taken in Indar Singh 
v. Munshi (5). The test in all such eases 
is not whether a document expressly con- 
templated execution of another document, 
but whether by itself it created any right 
toimmoveable property, and if it did not, 
then it dces not require registration. See 
Rajangam Ayyar v. Rajangam Ayyar (6). 
Whatever view we take, therefore, of Exs. EE 
and FE they are not inadmissible for want 
of registration. i 


It seems that the two possible views 
may be taken of these documents. As the 
three sharers were tenants-in-common of 
the property, every one is strictly entitled 
in the theory of the law to every particle of 
the properties, and, therefore, when they 
agreed to divide in certain shares it cánnot 

* 


(1) 16 Ind. Cas. 587; 37 M. 480; 19 M. L, T. 262; 
(1912) M. W. N. 917. . 

2) 12 M. 505; 4 Ind. Dec. (x. s.) 702, 

g 14 M. 55:5 Ind Dec. (x. 8.) 39. n 

(4) 6 Ind. Cas. 346; 15 C. W. N. 375, 12 O. L. J, 


25. 
(5) 56 Ind. Cas. 272; 1 L, 124; 134 P* L. R. 1920; 4 
L. J. 301. 


(6) 69 Ind. Cas. 123; 46 M. 373 at p. 381: 31 M. L. T. 
136; 4 U. P.L. R. (P. C.) 85; 16 L. W. 615; A. L R. 
1922 (P. C.) 266; 27 C. W. N. 561; 44 M, Lu. J. 745; 31 C. 
L. J, 435; 21 A. L. J. 460; 50 I. A. 134 (P.O). 
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be said that there is a conveyance by some 
sharers in favour of another even though but 
for the agieément the shares would have 
been different. Where every one is owner of 
every part of the property there is nothing to 
convey, and it is only a question of shares. 
The inequality of shares may be due to 
various reasons. In all such cases, a mere 
agreement to divide is enough to enable 
the. party who benefits by it to sue for 
specific performance of an agreement and 
to recover possession. The judgment of 
this Court in Second Appeal No. 760 of 
1993 is an example of such a suit. In that 
case, a number of sharers who resisted the 
suit by another, relying on adoption, enter- 
ed into an agreement by which one of them 
in consideration of supporting the plea of 
adoption by the others was to get a share 
larger than what he would be otherwise 
entitled to. The suit in which they were all 
defendants having been dismissed and the 
defendants having been given the shares to 
which they were entitled without the agree- 
ment, a subsequent suit wasafterwards filed 
to enforce the agreement and to get the 
extra share. Both the lower Courts dismiss- 
ed the suit. In appeal, the High Court 
(Sankaran Nairand Ayling, JJ.) allowed the 
second appeal holding that the agreement 
was binding as a settlement of a doubtful 
matter. It is true the question’ of registra- 
tion was not discussed in second appeal 
but was taken in review and was disallowed. 
In the present case also, as the three plaint- 
iffa were out of possession of the property 
and had to litigate to require them, it may 
be said the matter is doubtful and a settle- 
ment settling the shares in a particular way 
may be saito be a settlement of a doubtful 
matter, in which case it will not fall under 
the Transfer of Property Act and does not 
require to be registered, even if it amounts 
to a complete transaction. 

But a second view is possible. It may 
be said that Ex. FF is merely an agreement 
to do the needful for conveying an extra 
share and by itselaécannot give a right to 
the plaintiff to obtain a certain share. If 
go, all that the plaintiff has to do is to 


Court so thinks fit It is trae that the 
original plaint did not contain any such 
prayer. After the appeal was filed in the 
lower Appellate Court, the plaintiff applied 
for permission to amend the plaint by the 
addition of such a prayer. The Subordi- 


+ 


-x 
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ray for a direction directing the de- 
ndants*to execute the document if the 
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nate Judge dismissed the appeal, but did : 


not deal with the prayer for amendment 


and dismissed the petition without giving - 


any specific reasons and the Vakil for the 
appellant complained of this before me. 
Seeing that all the defendants' objections 
in thé case are technical and they have 


really nothing in the merits it seems to me ` 
that in the interest of justice this is a case - 


in which the lower Appellate Court ought 
tohave allowed the amendment on such 
terms as it thought fit. An amendment of 
the plaint was even allowed -for the first 
time in second appeal. See Dronan Raju 
Ramayya v. Chandari Peddgyya (T). In this 
caseit ought to have been permitted in the 
lower Appellate Court and I accordingly 
allowed the plaint to be amended by the 
addition of suelea: prayer. I even think 
that the direction for the execution of.an 
ancilliary document might ‘well be includ- 
ed under prayer O of the original plaint 
"such other relief as ‘the Court thinks fit 
under the circumstances.” However, as the 
plaintif was not diligent enough, 1 think 
he must pay the costs of the defendants 
in the first two Courts. | 

Mr. Bhashyam for the respondents raised 
three minor objections. First; he said that 
the plaintiff was guilty of some fraud, 
relying on para. 4 ofthe written statement 
and that à finding on itis to be called for. 


There is no issus on it and the only issue - 


as to plaintiffs conduct-is the third issue, 
namely, whether he performed-his part of 
the agreement. This has been found in 
favour of the plaintiff. Mr. Bhashyam 
originally suggested that the plaintiff frau- 
dulently did not pay the deficient Court- 
fee in the appeal in the former suit, but 
the facts I mentioned above from Ex. BB-f 
show that after the other appellants with- 
drew, the 3rd appellant paid his own 
share of the Court-fee. I, therefore, do 
not think there isany point requiring fsesh 
enquiry. 

The second objection taken by Mr. 
Bhashyam is that the suit for possession is 
not maintainable along with the suit for 
specific performance. He relied on the 
Letters Patent decision in Rangayya Reddy 
v. Subramanya Atyar (8). One of the 
Judges dissented. But apart from it, J 
think that case is distingnishable from thé 


(7) 12 Ind. Cas. 119; 10 M. L. T. 116; (1911) 2 M W, 
N. 174 


(8) 40 Ind. Cas, 429; 40 M. 365; 32 M, L, 6. 575; 5 
ry. W. 797; 21 M, L. T. 385 (F. B.) 
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` facts "before mé. In that case, the suit for 
specific performance was against one pérson 
and the relief for partition was claimed 
against. other persons who are not parties 


to.the.first prayer and this fact furnished. 


the ratio decidendi of the decision.. The 
English cases relied on by Wallis, C. J., 


for. instance, De Hoghton v Money (9), also . 


support the distinction. Itis unnecessary. 
tó refer to all of them. The rezent deci- 
sion of the House of Lords in Howard v. 
Miller (10) also illustrates the distinction. 
. In the present case. the defendants are 
-persons against, whom both the reliefs, 


namely, specific. performance and posses- 


sion were asked. . In such a case all reliefs 
consequent on the decree for specific per- 
formance. ought also to be granted (see 
Fry. on Specific Performance, s. 1402). 

. "he "third ‘objection raised by Mr, 
Bhashyam is that the plaintiff's remedy is to 
refer the matter to arbitrators and ‘not to 
bring the suit. He relies on Ex. EE, the 
last sentence at page lofthe documenta. 
This clause is not repeated in Ex. FF. He 
contends that the clause remained operative 
after the execution of Ex. FF. On reading 
the two documents together, I do not agree 
with this contention. The intention is to 
drop the clauses from Ex. FF. It seems 
to me that Ex. FF is complete in itself 


and did not intend any further reference © 


to Ex EE. Again, I do not see how one 
party. can refer a matter to arbitrators (who 
are not even named) without the other co- 
operating... Thirdly, the document EE 
refers. to advice of mediators and not to 
decision of arbitrators and. the advice of 


mediators can be taken and acted upon ` 


only if all the three parties go to them. 
For.all these reasons, I disallow this con- 
tention. 

The only question that remains is, what 
is the relief to which the plaintiff is en- 
titled? There are two items in the suit, 
the first item was divided into six shares, of 
which each of the three parties took two. 
According to the agreement, plaintiff ought 
to have.another sixth, that is, he ought to 
have. one out of the four shares in the 
hands of defendants. Instead of this he 
claimed 14 out of the four shares in the 
hands of the defendants. He is entitled only 
to & half share each from the two shares 
of each of the defendants. There will be 


(9) (1867) 2 Ch. A. 164; 15 L. T. 403; 15 W.R. 
4a > 
. (Bb) (1915) A. O. 315 at p. 318; 84 L. J, P, C. 49, 


a decree directing . that the plaintiff will 
be entitled to get ith of such share which 
each defendant has in item No.1. He will 
be entitled to.proportionate costs of this 
throughout, but he will pay: proportionate: 
costs on the disallowed half share in second ® 
appeal, Ag to the second item, the parties 
never prosecuted the appeal together, and. 
the plaintiff wants now a share in item. 
No. 1 in substitution of what he would have 
got from the other item if all had stuck. to 
their agreement. I do not think he is 
entitled to this, and.this claim will be dis- 


. missed with,proportionate costs.in second 


appeal. I have already said that the ap- 
pellant will pay all costs of the respond- 
ents in both the Courts below. "The plaint- 
iff will.be also entitled to mesne profits 
from the date. of the suit till delivery of 
possession. on the item decreed. The Dig- 
trict Munsif will ascertain the past profits 
and passa final decree. The future profits 
will be determined in execution, |. ` 
YNV >: Appeal allowed in part. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATR,DREOREE No. 291 
or. 1924. 
| May 26, 1926. 
Present:—Justice Sir William Ewart . 
Greaves, KT., and Mr. Justice Mukerji. 
DEBENDRA LAL KHAN-—DREFENDANT 
No. 2—APPELLANT 
- VeT sus | 
: PITAMBAR BERA-—PrAINTIFF— 
RESPONDENT. * 
Custom-—Evidence of custom — Opinions, judicial 


- decisions, etc., evidentiary value of—Requisites of 


valid custom— Custom. of younger sons inheriting to 
mother to the exclusion of eldest. < 

The most cogent evidence of custom is not that 
afforded by expression of opinion as to its existence 
but the examination of instances in which the alleged 
custom has been acted upon and by the proof afford- 
ed by. judicial or revenue records or privat records 
that the custom has beeneenforced.: Though judicial 
decisions are not indispensable, the acts required for 
the establishment of Customary Law ought to be 
plural, uniform and constant. fp. 45, col. 9. 

Lachman Bai v. Akbar Khan(1) Tara Ch 
Reeb Ram (2), Maharanee Heeranath Rooer v. Baboo 
Burm Narain Singh (3) and Ambalika Dasi v. Arpana 
Dasi (4), relied on. * 

Even ifa particular rule@of succession has been 
actually followed in & family for & series of years it 
cannot be treated as binding upon the family unless 
it has ripened into a family custom. It must be 


, Shown that the custom had existed from time im- 
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only io a single family this rule is more strictly 
enforced than ever. [p. 45, col. 2; p. 46, col. 1.] 

[A family custom by which the younger sons took 
the estate of their mother to the exclusion of the 
eldest son and daughters held not proved.] 


Appeal against a decree of.the District 
Judge, Midnapur, dated the 9th of August, 
1923, affirming that of the Subordinate 
Judge, First Court, Midnapur, dated the Ist 
of August, 1922. 

Mr. S. C. Bose and Babu Kshirode Nara- 
yan Bhuiya, for the Appellant. 

Dr. Sarat Chandra Basak and Babu San- 

tosh Kumar Pal, for the Respondent. 


JUDGMENT. 

Mukerji, J.—The plaintiff's case short- 
ly stated is as follows: In Mouza Maida 
there were 61 bighas 15 cottas of nishkar 
lands, which were included in old Register 
No. 115 and present Register Nos. 105-B 
and 4171-O of the Midnapur Colleetorate. 
'The said lands are ineluded in Chak No. 1 
of the thak map of Mouza Gaighatta with 
which Mouza Maida was measured at the 
. time of the thak. The lands on actual 
measurement were found to be 64 bighas. 
At one time these lands together with 
other lands were the nishkar properties of 
one Ram Narain Pal and they were confirm- 
ed as lakheraj under a sanad dated 1876. 
Under some sort of compromise, the details 
of which are neither clear nor material 8- 
annas of the said lands came to be in the 
possession of one Raja Sree Narayan Pal 
and the other 8 annas in the possession of 
one Narayan Pal aud one Darpa Narayan 
Pal Sree Narayan's wife Kishore Mohini 
purchased the 8 annas interest of Nara 
Narayan and Darpa Narayan under a kobala 
and in auction sale in Magh 1281 A. S. In 
Falgun 1281 <A, S. she took a maurasi 
mokarrari leage from her husband in respect 
of the 8-annas share of the latter. She 
remained in possession of the lands, 8 annas 
in lakheraj right and 8-annas in maurasi 
rightetill her death in Assar 1299 A. S. 
On her death, in acaordance with the cus- 
tom obtaining in the family of Raja Sree 
Narayan Pal under which the eldest son 


eau oooeds to the estate of the father, and 
the other* sons to the exclusion of the 


daughter speceed to the estate of the 
mother, the two ygunger sons of Sree Nara- 
yan, namely, Monmatha and Pramatha, 
inherited their mother's interest in the 
said lands to the exclusion of the eldest 
gon and an infant daughter. Monmatha 
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and Pramatha sold their interest in' the 
lands to the plaintiff by kabalas dated 1322 
A.S. and 1327 A. S. respectively and the 
plaintiff have since then been in possession 
of the lands, on getting his name register- 
ed in the Collectorate and by realising | 
rents from his tenants. Sree Narayan was 
algo the zemindar of Mal Mehal Hariharpur, 
and he sold the said mehal to the defend- 
ant No. 2 and obtained a patni settlement 
from the latter in respect of the same. This 
patniright was subsequently acquired by 
the defendant No. 1, The defendant No. 2 
has also acquired the lakheraj right in 
8 annas of the lands which, Sree Narayan 
had therein. The result ofthese transac- 
tions is that while the defendant No. 1 is 
the patnidar under the defendant No. 2 in 
respect of the Ma? Mehal Hariharpur, the 
plaintiff has latheraj rights in 8-annas 
of the aforesaid lands in Mouza Maide and 
maurasi rights in the remaining 8 annas 
thereof under the defendant No. 2 who has 
lakheraj rights in the said 8-annas. 

In the Record of Rights the said lands 
have been entered as being included in the 
Mal Mehal Hariharpur and as being the 
patni of the defendant No. l under the 
defendant No. 2, and the defendants Nos. 3 
to 43, the tenants, have been recorded as 
the tenants of the defendant No. l. . 

The plaintiffs case is that the aforesaid 
entry is wrong. He, therefore, instituted 
the suit out of which this appeal arises for 
a declaration as to the ineorrectness of the 
entry aud for certain other declarations, 


"viz, that the lands are the lakheraj lands 


of old Register No. 115 and present Regis- 
ter Nos. 105-B and 4171-C, that he has got 
8 annas nishkar right and 8-annas maurasi 
rights in the lands, that the defendant 
No. 1 has no patni right to the lands under 
the defendant No, 2as appertaining to his 
Mal Mehal Hariharpur, that the tenanta 
defendants Nos. 3 to 43 are tenants fn res- 
pect of the said lands under him. 

The defendant No, 2 who is the only 
appellant before us and with whose defence 
only, we are concerned here pleaded in the 
first place, that the lands with the excep- 
tion of certain specified plots were the 
lakheraj lands included in the Registers as 
stated in the plaint. He next traversed the 
allegations in the plaint as to the acquisi- 
tion of the 8 annas interest by Nara Nara- 
yan and Darpa Narayan. He impugned 
the factum and validity of the transacgions 
under which Kshirode Mohini acquired 
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-lakheraj interest in 8-annas of the land 
from Nara Narayan and Darpa Narayan 
and the bona fides of the maurasi lease 
obtained by her from Sree Narain in res- 
peet of the remaining 8 annas. He denied 
the truth of the allegation regarding the 
custom of inheritance which was said to 
obtain in the family of Sree Narain. He 
challenged the plaintifs title both upon 
the ground that the transactions upon 
which it rests are invalid, inoperative and 
insufficient and also .upon the ground that 
neither he nor his predecessors, with the 
exception ‘of Sree Narain had ever any pos- 
session. He asserted his own title to the 
16-annas of the lakheraj under the purchase 
of his father at an auction sale in execu- 
tion of the decree which the latter had 
obtained against Sree Narain upon a mort- 
gage of the lands by Sree Narain in his 
favour. He asserted that the fictitious 
transactions had been entered into by Sree 
Narain in order to save his interest from 
being sold away under the mortgage. He 
averred also that the lands were in his pos- 
session and that he had got his name 
entered in the Collectorate in respect of 
them. . 

The Courts below have granted the plaint- 
iff a decree embodying the declarations 
prayed for and set out above but in respect 
ofthe plots mentioned in the plaint with 
the exception of some specified plots, 112., 
with the exception of plots Nos. 14, 15, 16, 
17, 18, 28, 31 and 35 and half of plots Nos. 
13 and 129. 

The defendant No. 2 has preferred this 
appeal, and the decree has been challenged 
on his behalf upon two broad grounds. 

The first ground is to the effect that the 
plots in respect of which the plaintiff has 
obtained the decree have not been proved 
to appertain to the lakheraj grant under 
which the plaintiff claims. This conten- 
tion, however, has no substance as the 
appellant in his written statement expressly 
admitted that all the plots mentioned in 
the plaint with the exception of plots Nos. 
14, 15, 16, and 17 and halves of dags Nos. 
13 and 129 which appertain to the .Mal 
Mehal, were. the nishkar lands of Sree 
Narain Pal. These plots as well asa few 
more which were proved in the suit to 
appertain to other lakheraj interest have 
been excluded from the decree. 

» The next contention of the appellant 
relates to the question of title. It has 

.beeneurged that the plaintiff has failed to 
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make out his title amd that the appellant 
has, on the other hand, succeeded in show- 
ing that he is in possession of the lands 
under the. purchase made by his father, 


5o far as the question of titke is concerned . 


the plaintiff appears to have, by produetion 
of certified, copies of kobalas Exs. 4 and 
4 (1)—the originals of these documents 
being alleged to have been lost, proved 
that Kshirode Mohini purchased a half of 
the interest of Nara Narayan and Darpa 
Narayan in the lands, and as regards the 
other half ofthe interest of these two per- 
sons there is no document under which 
that share passed to Kshirode Mohini. As 
regards the custom which was alleged on 
behalf of the plaintiff under which in the 
family of Raja Sree Narayan his eldest 
son and the daughter were excluded from 
inheriting Kshirode Mohini's estate with 
the result that her whole interest devolved 
on Monmatha and Promatha, the evidence 
that has been adduced falls far short of 
what is requisite to prove such a singular- 
ly uncommon family custom. The most 
cogent evidence of custom is not that afford- 
ed by the expression of opinion as to its 
existence but the examination of instances 
in which the alleged custom has been 
acted upon and by the proof afforded by 
judicial or revenue records or private re- 
cords or receipts that the custom has been 
enforced | Luchman Bai v. Akbar Khan (1).] 
Though judicial decisions are not indispens- 
able, the acts required for the establish- 
ment of Customary Law ought to be plural, 
uniform and constant. [Tara Chand v. Reeb 
Ram (2).] 1n Maharanee Heeranath Kooer v. 
Baboo Burm Narain Singh (3)] it was laid 
down that to establish a family custom of 
descent, one atleast of twothings must be 
shown: either à cleardistinet and positive 
tradition in the family that such custom 
exists in the family, or a long series of 
instances of anomalous inheritance from the 
family custom may be inferred. In the case 
of Ambalika Dasi v. Arpana Dasi (4) it was 
held that even if a particular rule of sticces- 
sion has been aetually followed in a family 
for a series Of years, it cannot be treated 
as binding upon the family unless it 


ripened into à family custom; that it m 


be shown that the custom had existed from 
e 
1) 1 A. 440; 2 Ind. Jur. 216; ®Ind. Dec. (N. s.) 301. 
2) 3 M. H. C. R. 50 at p. 57. 
3) 17 W. R. 316; 9 B. L. R. 274. 
(4) 47 Did. Cas, 402; 45 0.885; 23 C. W. N, 180; 29 
C. Li. J. 264. 
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time immemorial and where the custom 
set up is pceuliar only to a singles family 
this rule is more strictly enforced than 
ever. Judged by these tests the evidence 
by which the particular custom which is 
e alleged in the present casehas been sought 
to be proved falls hopelessly short of the 
requisite, and it must be held that the 
custom has not been established. It 
follows, therefore, that plaintiff has succeed- 
ed in proving his title only to a moiety of 
the interest which belonged to Kshirode 
Mohini and no more. 

The learned District Judge appears to 
have been of opinion that the lacuna in the 
plaintiff's title is madeup by the evidence 
relating tohis possession and that of his 
predecessors-in-interest. Such possession, 
the learned Judge has observed, has’ been 
proved as regards the whole of the property 
and not merely a share thereof. If the 
plaintiff or his predecessors-in-interest had 
title notto the whole but toa share, their 
possession of the whole would only mean 
that-their co-sharers were not 1n possession, 
but that would not enable the plaintiff to 
acquire à title to the whole unless the 
possession was to the exclusion of the 
co-sharers or adversely to them. There 
is no finding, however, that the posses- 
sion of the plaintiff or his predecessors- 
in-interest was adverse or exclusive. The 
result then isthat the plaintiff's title has 
been made out in respeet of a half of 
maurasi: rights in 8annas of the lands 
and one-fourth of the lakhèrag- rights in the 
other.8-annas.  - i. i 

[After considering enother argument of 
the-appellant on facts his Lordship continu- 
ed as folowsi—]  - ' Ras 

The result then “is that; in my opinion, 
the decree passed by the Couris below 
should be set aside andin lieu thereof '8 


decree be entered in thè- plaintiff's favour * 


giving him the following*declarations~ that 
the landsspecifed in: the plaint with the 


exception of the plots which*l have already. 
enumerated above are the “lakhera} m 
to old: 


-of .Mouza Maida $Éppertsiming to 
Register. No. *15 and present. Registers 


ln Coley pens 4171-C; that the-pldintiff has . 


alf of maurasi rights and one-fourth of 
lakherajrights in 8-annas of the'said-Tànds; 
that the defendant No. 1 has no patni rights 
in the- sid lande; that the defendants 
Nos. 3 to 43 are not tenants under the de- 
fendant No. 1 but ofthe plaintiff to the 


as Bs 


extent of his shares in the said lands and 
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that the entry in the Record of Rights to.the 
effect that the said lands are included in Mal 
Mehal Hariharpur and that the defendants 
Nos. 8 to 43are tenants under the defend-: 
ant No. l in respect thereof is wrong. -It 
should be made clear in the decree that 
the question whetherithe defendant No. 2 


has acquired any, and if so what, share in . 
ihe lakheraj rights in the said lands, and . 


the question asto what are-the quantities 
of lands to which the plaintiff. and the 
defendant No. 2 respectively are entitled 


by virtue of their title or possession,:and . 
any question of title or possession in the - 


lands intese as between the plaintiff 
and the defendant No.2 are deft open. 

The appeal thus succeeds in part but in 
the circumstances no order is made as to 
costs in. this Court. The plaintiff will-be 
entitled to the costs awarded by him by the 
decrees of the Courts below. 

Greaves, J.—I agree. 

M. B. 


A. N. A. Appeal allowed in part. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEOREES Nos. 323 
l TO 325 oF 1924. 

May 19, 1926. 
Present:—Justice Sir William Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 

JOGESH CHANDRA ROY—PuaIntiFF 
——ÅPPELLANT i 
VETSUS 
Sreemati ASABA KHATUN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Bengal Tenancy Act (VIII of 1885), ss. 178 (1) (a), . 
(e). 179— Stipulation for re-conveyance in lease to 


putnidar—Similar covenant in sub-lease by putnjdar-— 


- 


Covenant im sub-lease, whether invalid—Covenant for : 
re-conveyance, whether ‘runs with the land'—Rule of | 


perpetuities, whether applies to covenant to re-convey. 
A stipulation between a putnidar and his lessee 
that the lessee shall re-convey to the putnidar- such 


portions of the. demised land as the putnidar may 


require is not ‘invalid under. the provisions, of s. 178 
(1) (ay ‘arid (c) of the "Bengal Tenancy Act where the 
putnidar has himself entered into a similar stipula- 


tion with: the proprietor inasmuch asthe lands in - 


the hands of the putnidar are subject to the obli- 
gation to re-convey to the proprietor and it is not 
possible for*the putnidar to create any inferior 
interest in the kinds except burdened with the con- 
ditions which he himself was bound to observe, ([p. 
47, col, 2.) ° 


re8 I. O. 1936] 


. The rule against perpetuities is directed against 
the création of interests in land which will not have 
- effect within a certain period and does not - invali- 

ate à covenant in a lease-deed for re-conveyance to 
the landlord if so required. |p.48,cols. 1 &2.] ' 

A covenant for re-conveyance of land is not a 
covenant running with the land inasmuch as it is a 
positive covenant and not one which restricts the'user 
of the land. A positive covenant never, runs with the 
land either in law or in equity. [p. 48, col 2j 


' Appeals against the decrees of the District 
Judge, Chittagong, dated the llth Septem- 
ber, 1923, reversing ‘those of the Sadar 
 Munsif, First Court, Chittagong, dated the 
25th:May, 1921. ~ iS am 
Mr. S. C. Bose and Babu Nripendra Chan- 
dra Das; for the 'Appellant. 

.Mr. Ram Chamdra: Majumdar and Babu 
Chandra Sekhar Sen, for the Respondents. , 

‘Babu Biraj Mohun “Majumdar, for the 
Deputy Registrar. 

MEL.  JUDGMENT. 

- Greaves, J.—These appeals are by the 
plaintiff from a decision of the District 
Judge of Chittagong’ which reverses a 
decision of the Munsif-of the First Court of 
the same place. .In'the year 1851 one Har 
Chandra Roy let: out certain lands by way 
of a grant which was in the nature of a 
putni lease to one Ramjoy khansama. The 
lease contained a provision that the lessee 
would give back tothe lessor if so required 
such portions of the land ashe réquired. 
Ramjoy in the year 1862 executed in favour 
of one Chunnu Mistry a kavmü tstamrart 
.mokarrari raiyati lease of thesé lands.’ This 
contained a similar provision to tht cón- 
‘tained in the head lease asto giving back? 
. any lands: required by the lessor. The 
. present plaintiff is the successor-ibtinterést® 
of Har Chandra Roy. He wanted back some; 
of the lands in dispute for the purpose ‘of’, 
a market and a College and he suéd#:the” 
successor-in-interest of Ramjoy for a/re-G8n- ^ 
veyance of the-lands which he réqtiireti,’ 


Eventually Ramjoy's predecessor or rathé?* 
the Court on his behalf executed a recoiit- 


veyånce of these lands to the present plaint- 
iff by virtue of the covenant to that effect 
contained in the lease of 1851. Butisthe 
plaintiff found the lands in the occupation: 
of the defendants who had, as I have stated, 
obtained them from Chunnu Mistry the 
original tenant under Ramjoy, and there- 
upon thesuitsout of which these appeals 
arise were commenced to obtain posses- 
sion of the lands which had been re- 
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has dismissed thesuiton the ground that 
the covenant was not enforceable by virtue 
of the provisions of s. 178 of the Bengal 
Tenancy Act; and the question before us 
is whether the decision of*the District 
Judge was correct. Section 178 (1) provides 
that nothing ip any contract between a land- 
lord and tenant made before or after the 
passing of this Act, (a) shall bar in perpetuity 
the acquisition ‘of an occupancy right in 
land, or (c) shall entitle a landlord to 
eject a tenant otherwise than in accordance 
with the provisions of the Act.. Sub- 
s. (3) provides that nothingin any contract 
made between a landlord and a tenant 
after the passing of the Act (a) shall 
prevent a raiyat acquiring in accordance 
with this Act an occupancy right in land. 
Section 179 to which reference was made 
provides that nothing in the Act shall be 
deemed to prevent a proprietor or a holder 
of apermanent tenure in a permanently 
settled area from granting a permanent 
mokarrari lease on any terms agreed on 
between him and his tenant. Now I will 
first dispose of the argument based on 
s. 179. Ina decision of this Court reported 
in Afiladdi v. Satish Chandra Banerji (1) 
it has been decided that s. 179 only applies 
to a tenancy created after the passing of 
the Act, andassuming for the purposes of 
this appeal that this decision is correct 
s. 179 cannot, therefore, be relied on by the 
appellant as an answer to the defendant's 
contentionin the suit. But, in my opinion, 
s. 178, sub-s. (1) (a) and (c) have no applica- 
tion’ in circumstances of this kind. Here 
the bargain was made* between the pro- 
prietor of the land and the putnidar which 
was' a valid and a legal bargain and did 
not infringe.any provisionof the Bengal. 
Tenancy Act orof any other Act. It was 
provided as I have already stated that if 
the proprietor required certain of the lands 


titw, € 


in “blis ‘lands* except burdened with the 
conditiétt which he himself was bound : 


observe if called upon to re-convey and re- 


assign the lands by the proprietof. Looked 
atin this light it cannot Mb said that the. 


conveyed to the plaintiff and to obtain 
vacant possession thereof. The first Court 
passedea decree, but the District Judge 


covenant entered into by the lessee and". 
p ide 


bh 
BA 


(1) 34 Ind, Cas, 497; 29 C. L, J. 40, 
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the putnidar was any infringement of the 
provisions of s. 178 (1). (a) and, (c. The 
lands as I have stated in the hands of the 
putnidar were not free for him to be dealt 
with as he wished. He could only create an 
interest subject to the obligation and liabili- 
ty to the ré-conveyance which he was bound 
to execute if called on so'to do by his 
superior landlord. The result, therefore, I 
think, isthat so far as this question 1s con- 
cerned s. 178 has no application in the facts 
and circumstances of these cases. The cases 
to which: we were referred on the subject, 
some of them reported and some unreported 
were cases between a landlord and a tenant 
not affected by any covenant with the super- 
ior landlord such as appears in the present 
case. They cannot, therefore, be taken as 
authorities for the purposes of this case. 
That, I think, disposes of the first and 
the main question which arises in this 
appeal. 

But various other contentions had been 
urged before us on behalf of the respond- 
ents, and itis necessary to deal with them 
shortly. Firat of all it is said that the 
plaintiff in the present suit has no privity 
with the defendants andthat the plaintiff 
cannot enforce the contract that was entered 
into by the tenant of the putnidar and the 
putnidar.’ It is quite true that there is no 
privity of contract between those parties, 
but I think this difficulty is cured by the 
conveyance executed by the Court in favour 
of the plaintiff. That document although 
not happily drawn or expressed contains 
these words:— I do release in your favour 
the lands, etc., you being entitled to all the 
rights which your predecessor had therein," 
Now one ofthe rights of the predecessor in 
the land wasthe right in the events which 
had happened to call upon his tenant to re- 
convey the.land, and, in my opinion, al- 
though not aptly worded these words amount 
in equity to an assignment of the benefit 
covenant for re-conveyance contained in the 
lease executed in 1862 in favour of the putni- 
dar* No question, therefore, of privity of 
contract arises, for ‘the plaintiff is enforcing 
his rights by virtue of the express assign- 


“eh of the befiefit of the covenant contain- 


in the re éonveyance to which I have just 
referred. 

Then iteis said that the covenant offends 
&gainst the ruleagainst perpetuities. This 
argument again is, I think, founded upon a 
misconception. The rule against perpetu- 
ities is directed against the creation of 
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interests in land which will not have effect . 
within a certain period. But no interést in 
land was created at the time of the original ' 
lease of 1851, and at the time of the lease 
of 1862 no interest in land was created by 
virtue of these covenants, but rights were 
merély reserved to the proprietor on the 
one hand and to the putnidar on the other 
by virtue of the sub-lease of 1862, Accord- 
ingly, the cases to which we were referred 
which were cases in which interests in 
land Were created have no bearing in 
the facts and circumstances of the case 
before us. 

That, I think, disposes oftall the questions 
that wére raised. ButIshquldlike to say 
as this question has been decided on the 
documents before us by other Benches of 
this Court that I entirely dissent from the 
view that this covenant can be looked upon 
as a covenant running with the land. A. 
covenant that runs with the land is some- 
thing which restricts fhe user of the land 
and nota positive covenant of this nature. 
A positive covenant never runs with the 
land either in law or in equity. Of course, 
ifthis is constrüed as a covenant running 
with the land there would be no difficulty, 
but for the reasons which I have stated it 
cannot betreated asacovenant running with 
the land because it is a positive covenant. 
Itauthority is desired for this proposition it 
will befouad in the decision of the Judicial 
Committee in Maharaj Bahadur Singh v. 
Balchand. Chowdhury (2). 

The result, therefore, is that the appeals 
succeed and the appellant will be entitled 
to his costs in these appeals in all Courts. 
The ré-conveyance directed to be executed 
by thé Court of First instance will be exe- 
cuted. within 40 days of the arrival of 
the record im the lower Court. In default 
the re-conveyance will be executed by the 
Court. . 

Mukerji, J.—1 agree. : 

A. N. A. Appeals allowed. 

(2) 6l Ind. Cas: 702; 6 P.L. J. 163; (1991) M. W. 


N. 157; 2 P. L. T. 131; 25 C. W. N. 770; 3 U. P. L. 
R. (P. C.) 29; 14 L. W. 254; 48 L A. 376 (P. C.). 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
' CRIMINAL REFERENOE No. 43 or 1926, 
August 5, 1926. 
Present: —Mr. Kincaid, J. C., and 
Mr. Rupchand Bilaram, A. J. C. 
EMPEROR— PROSECUTOR 
versus 
LUKMANANDOTHERS—AÀOCCUSED— OPPONENT. 

Cr. P. C. (Act V of 1898), ss. 239, 439 (6)—Enhance- 
ment of sentence—Accused's right to show cause 
against conviction—Findings of fact, whether accused 
can challenge—Interference in revision, extent of—- 
Penal Code (Act XLV of 1860), ss. 426, 480—Mis- 
- chief, what constitutes—‘Diminution of the supply of 
water for agricultyral purposes,” meaning of—Inter- 
pretation of Statute- Marginal notes, reference to, 
whether permissible—Misjoinder of charges, tests to 
determine. 

It is the practice of the Court of Judicial Com- 
missioner in Sind in dealing with revision applica- 
tions to accept findings of fact of the lower Appellate 
Court .as correct unless such findings are based on no 
c. ee or are manifestly erroneous. [p. 50, 
col. 2. 

There is nothing in s. 439, el. (6), Or, P. C., to war- 
rant an accused person, while showing cause against 
^ his conviction in an application for enhancement of 
sentence, to challenge findings offact when he has 
appealed and lost, |ibid.] 

Every person has a perfect right to do a particular 
act upon his own land and no one can complain of it, 
until some injurious consequence follows from it. 
As soon as such a consequence follows the injury and 
not the original act becomes a cause of action ina 
Pange under s. 430, Indian Penal Code. [p. 51, col. 


Backhouse v. Bonomi (3), Darley Main Colliery Co. 
v. Mitchell (4) and Kullappa Naicker v. Palani- 
ammall (5),relied upon.  . 

Appellate Side Proceedings 22nd October 1868 (1) and 
Appellate Side Proceedings 12th November 1874 (2), 
distinguished. 

In:the case of mischief caused to an irrigation 
canal which is Government property, it is not neces- 
sary to prove injury caused to the zemindars taking 
water from that canal and to prove actual damage 
resulting therefrom.  [ibid.] 

The words “diminution ofthe supply of water for 
agricultural purposes" in s. 430, Penal Code, refer to 
actual utilization of the particular water by particular 
persons who are deprived ofit by the mischief com- 
plmined*?f and not to the use to which such water is 
put by the accused and, therefore, the fact that the 
water was used by the accused also for agricultural 
purposes does not take the case out of s. 430, Penal 
Uode [p. 52, col. 2.] 

Chidambaram Pillai v. Muhamad Khan Sahib (6), 
relied upon. . 

A diversion of water by an accused for purposes 
of his own though in some cases of a like nature for 
which it was intended falla within s. 430, Penal 
Oode, and similarity of use of water does not make 
it WE under s. 426, Penal Oode. |p. 52, col. 2; p.53, 
col, [. 

e Ramakrishna Chetti v. Palauiandi Kudambar (10), 
Queen-Émpress v. Jagannath Bhikaji Bhave (11), 
uge Naidu v. Emperor (12) and Emperor v. 
Sheik Arif (13), relied upon, 
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Bansi v, Emperor (14) and Har Narain v. Emperor 
(15), distinguished. 

It is permissible in India to refer to marginal 
notes to a section ofan Act of the Legislature to 
explain an ambiguity in the section. [p. 52, col. 2.] 


Lal Singh v. Kunjan (7), Kameshar Prasad v. , 


Bhikhan Narain Singh (8) and Administrator- 
General of Bengal v. Prem Lall Mullick (9), relied 
upon. . 
Per Kincaid, J.C.—To determine whether there is 
any misjoinder of charges with reference to the 
words “same transaction” ins. 239 ofthe Cr. P. C., 
tests are proximity of time, continuity of action and 
purpose and such subsidiary acts as would make the 
co-accused particeps criminis or an accessory after 
the fact. [p. 55, col. 2.] 

Crown v. Ghulam (16), relied upon, ; 

Reference made by the District Magis- 
trate, Thar and Parkar, dated the 16th 
March, 1916. 

Mr: T. G.-Elphinston, Public Prosecutor, 
for the Crown. 

Messrs. F'atehchand Assudamal and Dial- 


mal Jahormal, for the Opponent. 


JUDGMENT. 

Rupchand, A. J. C.—The accused 
were convieted by the First Class Magis- 
trate, Umerkot, under s. 430, Indian Penal 
Code, and were sentenced to pay a fine of 
Rs. 150 each. Their convictions have been 
confirmed on appeal. The case has now 
come before us on a reference made by the 
Distriet Magistrate, Thar Parkar, for con- 
sideration of the enhancement of their 
sentences. 

The accused have claimed their right 
under s. 439, cl. (6), Cr. P. O., of being per- 
mitted to show cause against their convic- 
tions and have contended, first, that the 
proseeution evidence was interested and 
unreliable and that it should not have form- 
ed the foundation for a conviction, second- 


‘ly, that the joint trial of all the accused 


was illegal or at any rate irregular result- 
ing in serious prejudice to them and, third- 
ly, that the offence, if any, committed by 
them falls under the purview of s. 426 and 
not under 8. 430, Indian Penal Code. They 
have further contended that the circum. 
stances of the ease do not warrantthe en- 
hancement of their sentences. ? 
Accused Nos. 1 and*'2 are neighbouring 
zemindars. Accused No. 3 is “the employee 
of accused No.2 and accused No. 4 is his 
son. g 
The lands owned by accused Nos. 1 and 
2 receive their water supplye from the 
Kotwah which is a Government canal 
taking off ex the Thar Wah. In low 
innundation seasons there is a deficiency of 
water in the Kotwah and its supply is cva- 
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trolled and regulated by the Public Works ` 


Department. “The Kotwah is provided with 
regulators at miles 4, 6 and 8 from its 


. mouth, and the sluices of the zemindari 


Karias which take off from the Kotwah are 
likewise provided with certain mechanical 
contrivances called gates, which can be 
lowered to any height thereby either wholly 
or partially cutting off the supply of water 
to the zemindari Karias, Gates are pro- 
vided with locks to prevent their being 
tampered with after they have been lowered. 
If one of the regulators is closed it has the 
effect of preventing water from flowing 
down and to head up against it to the 
required level so as to allow it to flow 
freely into the zemindari Karias imme- 
diately above it. If the water does not 
rise to the required height by closing the 
regulator then the sluices of the Karias 
immediately above the area which is to 
receive its supply of water, are reduced by 
the operation of the gates; Water is sup- 
plied to each particular area by rotation, 
so as to allow an equitable ‘distribution of 
the supply of water amongst the different 
gemindars having their lands on the 
Kotwah. 

The sluice of the Karia of accused No. 1 
is at 4 miles and 4 furlongs from the mouth 
of the Kotwah and that of accused No. 2isa 
furlong lower down and on the opposite side 
of the bank. 

The case for the prosecution was that the 
zemindars between the 4th and 6th mile 
received their supply of water up tothe 
midnight of the 20th of June, 1925, when 
the regulutor at the 6th mile which up to 
that time had been closed was lifted up so 
as to allow the water to flow down freely 
up tothe 8th mile, and as the water was 
not expected to head up atthe 8th mile 
regulator to the required height, Vassu, a 
Darogah of the Public Works Department 
commenced lowering the gates of the 
gemindart Karias on the morning of the 
Zist of June soas to cut off the supply of 
‘water of all the Karias above the 6th mile 
to the estent of half and that after he had 


nt dide the gates of the Karias of accused 


~ 


“es. 1 and z, they tampered with the locks 
and drew a full supply of water for their 
lands ther@by seriously affecting the utility 
of the Kotwah #nd causing a diminution 
of the supply of water for agricultural 
purposes below the 6th mile. On these 
facis, the accused have been convicted. 
With regard to the first point, it is 
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urged that it is open to the accused to 
attack the findings of fact of the learned 
Sessions Judge as if this was a first appeal. 
I can find nothing in s. 439, cl. (6) to war- 
rant the suggestion made on behalf of the 
accused. Itis the settled practice of this 
Court that in dealing with revision appli- 
cations the Court accepts findings of the 
lower Appellate Court as correct unless 
such findings are based on no legal evidence 
or are manifestly efroneous. No sufficient 
reasons have been advanced to show why 
this rule should not be followed in the pre- 
sent case. In my opinion the evident 
object of enacting cl. (6) of $. 439 was that 
an accused person should not be denied an 
opportunity of challenging the findings of 
fact where he hgd remained content on 
account of the light sentence inflicted upon 
him and had, therefore, not cared to resort 
toa higher Court to have his conviction 
set aside. lt is highly improbable that- it 
was the intention of the Legislature to con- 
fer on an accused person any more or 
greater rights than. he could have claimed 
if he had of his own accord moved the 
higher Court for having his conviction set 
aside. The words used by the Legislature 
in 8. 439, cl. (6) are:— 

“That he shall be entitled to show cause 
against his conviction.” 

The extent and the mode in which an 
accused person can show cause against his 
conviction have not been defined. Where, 
therefore, an accused person has not ap- 
pealed against his conviction at all, it may 
be open to him to claim the right of attack- 
ing the findings of fact in the same manner 
and to the same extent in which he could 
have doneif he had appealed to the lower 
‘Court. But he cannot, in my opinion, 
claim the same privilege where he has 
appealed and lost. I think it is not open to 
the accused in the circumstances eof the 
case to challenge the findings of fact unless 
they can bring their case within the ordi- 
nary rule as applicable to revision applica- 
tions. ; 

The eonviction of the accused is based 
on the evidence of three eye-witnesses, 
namely, Wasu, the Muccadam, and the two 
lessees, Purtoomal and Assandas, who 
possess lands below the 6th mile,and also 
the evidence of the Sub-Divisional Officer 
to whom a report was made, and whe visit-* 
ed the scene of the offence on the-following . 
day and found that the gates had been 
tampered with. The evidence of the eye- 
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witnesses has been attacked as interested 
aud ourattention has been drawn to certain 
minór discrepaneies as to their movements 
before and after the accused are said to 
have tampered with the gates. Thelearned 
trying Magistrate who observed their de- 
meanour was satisfied that their evidence 
was substantially true and that it was 
amply corroborated by the evidence of the 
Sub-Divisional Officer. In this estimate of 
their evidence the learned Sessions Judge 
has agreed. The accused have failed to 
conviuce us that there are any grounds 
which should induce us to come to a differ- 
ent eonelusion o* to hold that their con- 
viction was not based either on a legal evi- 
dence or on evidence which was manifestly 
erroneous. . 

With regard to the second point again, 
the joint trial of the accused depends upon 
the question whether the offence committed 
by them formed part of the same transac- 
tion or not. This was a question of fact 
pure and simple. The Crown case was that 
all the accused had acted in concert in 
committing the offences and had tampered 
with the gates at the same time within the 
' presence of one another. Wasu stated in 
the lower Court that at the very time 
that the accused Nos. 2 to 4 raised the 
gates of their sluice accused No, 2 
shouted out to accused No. 1 that he should 
do likewise and that he should not delay. 
This statement, if true, coupled with the 
other circumstances of the case was prima 
facie evidence that the accused had acted 
in concert. The aecused failed to raise the 
plea of want of jurisdiction either in the 
first Court or in the Appellate Court. And 
in the absence of any special circumstances 
which do not exist in the present case, 
this plea does not deserve much considera- 
tion at our hands. I am not satisfied that 
the jqint trial of accused No, Land accused 
Nos. 2 to 4 was not justified or that it has 
resulted in any prejudice. I may further 
mention that when questioned whether the 
. accused were prepared to stand a fresh trial, 
their learned Pleaders after consulting them 
stated to the Court that in the event of the 
Court being of the opinion that if a fresh 
irial was to be ordered, they would prefer to 
waive the objection, This in itself is an 
admission on their part that there has been 
noserious prejudice to them. 

' he third point requires a more serious 
consider&tion, In the first place, it is con- 

tended that as there was no proof that the 
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zemindars below the 6th mile had suffered 
any loss by the diminution of the supply of 
water, the accused could not be convicted 
of mischief. Reliance was placed on two 
eases of the Madras High Court reported as 
Appellate Side, Proceedings 22nd October, 
1868 (1) and Appellate Side Proceedings 12th 
November, 1874 (2), where no actual loss had 
been caused to any one up to the date of 
the charge and no offence was held to have 
been committed. In each of those cases, 
the only property that was actually chang- - 
ed was the land of the accused and so far as 
the situation of water was altered, that waler 
if it was the property of any one was the 
property ofthe accused, so long it was on 
his own land. As pointed out in para. 18 
of Mayne's Commentary on theIndian Penal 
Code, every person has a perfect right to do 
a particular act upon his own land, and no 
one can complain of it, until some injurious 
consequence follows from it. As soon ag 
such a consequence follows, the injury, and 
not the original act, becomes a cause of 
action. Backhouse v. Bonomi (3) and Darley 
Main Colliery Co. v. Mitchell (4). In such a 
case the mischief would consist, not in 
breaking the bund, or in opening the sluice 
but in flooding or withering up the prose- 
cutor's crops. The observations in the judg- 
ments of Mr. Justice Seshagiri Aiyar and 
Mr. Justice Moore in Kullappa Naicker v. 
Paleni Ammall (5) referring to and followin g 
the two earlier decisions mentioned above 
were likewise based on the assumption 
that the bund which had been damaged 
was not proved to belong to the complain- 
ant. In the present case, however, the 
Kotwah and the gates of sluices are not the 
property of the accused but Government 
property and the mischief complained of as 
giving a cause of action to the Crown was 
the change in the Kotwah which was Gov- 
ernment property which diminished its 
utility and affected it injuriously. Ia the 
circumstances, it was not necessary for Lhe 
Crown to rely on the injury caused to the 
zemindars below the sixth mile as giving a 
cause of action and to prove actual damage 
resulting therefrom. It was sufficient for 


(1) 4 M. H. C. R. App. 15. 

(2) 7 M. H. O. R. App. 39. m 

(3) (1861) 9 H. L. ©. 503; 34 L, J, Q. B. 181; ? Jur, 
5) EAE 4 L. T. 754; 9 W. R. 769; 11 E R. 825; 131 


(4) (1886) 11 A. C. 127; 55 L. J. Q.B, 529; SLL. "T, 
T 51 J. P. 148 8 ies 


(5) 54 Ind. Cas. 617; 11 L, W, 148; (1920) M. W. N, 
131; 21 Cr. L, J, 137. ee i 
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tke Crown to prove either thah the accused 
intended to cause or kriew that they were 
likely to cause wrongiul loss or damage to 
the zemindars below the sixth mile, The 
aceused knew that the supply of water to 
the Karias had deen reduced with the object 
of giving a fuller supply of water to the 
zemindar below the 6th mile, and they may, 
therefore, be fairly presumed to have known 
that by taking a larger quantity of water 
than they were entitled to after the period 
of theirrotation was over, they were likely 
to cause wrongful loss to the zemindars 
below the 6th mile. All the ingredients, 
therefore, of the offence of mischief as de- 
fined by s. 425 were sufficiently established, 
And there was no further onus on the pro- 
gecution to prove actual damage. 

It was next urged that in any case, the 
act of the aceused does not amount to an 
offence under s. 430, Indian Penal Code. The 
section reads as follows :— 

"Whoever commits mischief by doing any 
act which causes, or which he knows to be 
likely to cause, a diminution of the supply 
of waler for agricultural purposes, or for 
food, or drink for human beings, or for 
animals which are property, or for cleanli- 
ness, or for carryin g onany manufacture .. 

16i is urged that as the accused admitted- 

ly used water fur agricultural purposes 
though for their own, there was no “dimi- 
nution of water for agricultural purposes”, 
but on the contrary the supply of water was 
used for such purposes. Reliance has been 
placed on the judgmeni delivered by me 
as a Single Judge on the Sessions Court 
Side in Changomal v. The Crown, Criminal 
Appeal No. 253 of 1925, wherein I accepted 
that view. Reliance has also been placed 
on the well-established canon of construc- 
tion that a penal Statute must be construed 
strictly and that as so construed, the first 
part of s. 430 does not contemplate the case 
where the water had actually been used 
for agricultural purposes by the accused. . 

On a further consideration of the point I 
am afraidethe words “diminution of the sup- 
ply of water for agricultural purposes” can- 
not be limited to those cases only where the 
water Bas been allowed either to go waste or 
has begn diverted for non-agricultural 
purposes. The section read as a whole 
shows clearly that it also refers to cases 
where ihe water is intended for use by 
particular persons for particular pur- 
poses and is diverted by an accused per- 
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son for his own purposes though of a like 
naiure. The words “diminution of the sup- 
ply of water" apply equally to waten for 
animals which are property. "This can only 
refer to animals which are the property of 
a particular person and, therefore, provide 
for punishment of à person who diminishes 
the water supply intended for animals of a 
particular person by using it for his own - 
animals as well. Similaily with regard to 
“any manufacture” the diminution of sup- 


-ply has reference to the manufacture of a 


particular person. In Chidambaram Pillai 
v. Muhamad Khan Sahib (6) while dealing 
with the question whether,s. 430 was limited 
to acts of waste only pure and simple, 
Napier, J., has taken a similar view of the 
section and has pointed out that the sec- 
tion has reference to the actual utilization 
of the particular water by particular per- 
sons who are deprived of it, by the mis- 
chief complained of and not to the use to 
which such water is put by the accused. 

If there is any doubt of this point, it is 


_ sufficiently removed by the marginal note 


to the section which refers to “Mischief by 
injury to works of irrigation or by wrong- 
fully diverting water.’ Whatever may ce 
the English rules as to the effect of the 
marginal notes, there appears to be no ob- 
jection to my referring for the purpose of 
explaining the ambiguity, if any,in s. 430 
tothe marginal note which has been ad- 
mittedly published by the Legislature as 
part of the section. See Lal Singh v. Kun- 
jan (7), Kameshar Prasad v. Bhikhan Narain 
Singh (8) and Administrator-General of 
Bengal v. Prem Lall Mullick (9). The 
marginal note clearly shows that the sec- 
tion was intended to provide for wrong- 
ful diversion of water that is diversion 
from the specific purpose for which it was 
intended at the time of the offence. In 
Ramakrishna Chetti v, Palaniandi Kudam- 
bar (10), Queen- Empress v. Jagannath Bhika- 
ji Bhave (11), Chengama Naidu v. Emperor 
(12) and Emperor v. Sheik Arif. (13) a 
diversion of water by an accused for pur- 
poses of his own though in some cases of 


(6) 44 Ind. "i 580; 34 M. L. J. 206; 23 M. L. T. 248; 
19 Cr. L. J. 
Ind. Deo. 


(7) 4 A. jer. at p. 402; A. W. N. (182) 85; 2 
(N. 8.) 1033. 
(8) 20 O. 609 at p. 628; 10 Ind. Dec. (x. a.) 412, 
(9) 21 C. 732 at p. 758; 10 Ind. Dec. (N. s.) 1118. 
(10) 1 M. 262; 1 Weir 502; 1 Ind. d (N. 8.) 174, 


(11) 10 B. 183: 5 Ind. Dec. (N. s.) 50 
ER Cas. 527; (1911) 2 M. W. N. $19; 12 Cr, 


(3) 35 O. 437; 12 O, W. N, 1834 7 Cr, L, J. 367. 
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a like'nature for which it was intended 
. has been held to fall within s. 430. 

: Ip Bansi v. Emperor (14) Mr. Justice 
Tuiballsitting as a Single Judge altered 
the conviction of the accused from one 
under s, 430 to one under s, 426 though he 
maintained the same sentence against the 
accused. And in doing so his "Lordship 
observed at page 211* as follows:—- 

“The object of this application is really to 
secure a reduction of sentence. I have 
examined the record, and there is nothing 
in the evidence to show of what class the 
canal was, the bank of which was cut; that 
is, whether ‘it was the bank of the main 
canal or of a distributory. .Itis impossible 
in the absence of evidence on the point to 
hold that.the aet done was one which 
caused or was likely to cause a diminution 
of the supply of water for agricultural 
purposes. It appears that the applicants 
wanted for the purpose of sowing their 
field. As they were unable to obtain it in 
a lawful manner, they proceeded to steal it. 
As the record stands, it is impossible to 
uphold the conviction under s. 430 of the 
Indian Penal Code." 

There is nothing in this judgment to 
show that the use of the water by the 
accused for agrieultural purposes of his 
own was by itself considered suftizient to 
reduce the offence to one under s. 420, 
Indian Penal Code. As a matter of fact, 
that point appears not to have been raised 
in that case and was not decided. More- 
over, as the sentence of imprisonment was 
not reduced, the point at issue was, there- 
fore, hardly material. 

Tae only other case to which our atten- 
tion has been drawn is Har Narain v. 
Emperor (15) where in the absence of re- 
liable evidence to prove the requisite 
intention or knowledge on the part of the 
a^cused person that a diminution of water 
was likely to be caused by the aet com- 
plained of, Mr. Justice Walsh altered the 
convietion to one under s. 426. 

What quantum of evidence is sufficient to 
prove knowledge that a diminution of water 
waslikelytobecaused in any particular case 
must depend upon the facts of that case. 
So far as the circumstances of this case are 
concerned hardly any evidence was requir- 


ed. The elaborate arrangements made by 


T i VT Qas. 829; 34 A.210; 9 A. L. J. 162; 13 
141 
(15) j Ind. Cas. 201; 41 A. 599; 17 A. L. J. 686; 20 
Cr. L. J9425. 
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the Public Works Department for control- 
ling water and wrongful tapping of water 
by the accused after their turn coupled 
with the fact that the water did not rise ta 
the required height at the 8th mile formed 
avery strong substratum for holding that 
the diminution of water caused by the 
wrongfulact of the accused was likely to 
result in injury to the zemindars below the 
6th mile, 

I hold, therefore, that the accused have 
been rightly convicted under s. 430, Indian 
Penal Code. 

The learned Public Prosecutor has press- 
ed for a substantive sentence of imprison- 
ment being inflicted on accused Nos.1 and 2, 
] have given my anxious thought over the 
matter and though the offence committed by 
the accused is a serious one which under 
the ordinary circumstances would require 
a deterrent sentence, there is a certain 
amount of evidence in this case which 
shows that the accused had a real grievance 
against Wasu and that very probably the 
cause of the accused having taken this 
serious step wasthat they had been very 
unfairly dealt with during the turn of 
their rotation. According to the instruc- 
tions issued by the Sub Divisional Officer 
the gates of the zemindari Karia; above 
the 4th mile were required to be lowered 
during the period of rotation to the zemin- 
dars between the 4th and the 6th mile. 
Evidently this was not done for we have it 
in the evidence of Wasu that on the 
morning of the 21st of June he reduced the 
supply of water not only of the Ka:as 
between the 4th and the 6th mile but also 
between the 3rd and 4th mile and that he 
likewise sent Bhojo Muccadum fo reduce 
the water supply of the Karias from the 
mouth of Kotwah, to the 3rd mile. No 
explanation has been offered why the supply 
of water above the 4th mile had not been 
reduced at the proper time. Again Wasu 
does not appear to have commenced reduc- 
ing the water supply from the moath 
downwards but from theth mile upwards, 
If he had adopted the right progedure, the 


zemindars lower down would have received 
-a fuller supply of water than they actually 


got There is some ground in the com- 
plaint of aceused Nos 1 and2 that,they had 
not received the full supply pf water during 
the period of their rotation and that they 
had suffered thereby. Though this by 
itself is no justification for the accused 
taking the law in their own hands and 
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committing a Serious ‘offence, yet ib. may 
well be taken into consideratfon in con- 
‘sidering the question of their sentence. 

' The accused are said to be respectable 
zemindars each paying an assessment of 
about Rs, 1,200 and this is their first 
offence, I think taking into consideration 
all the circumstances of the case, it would 
be sufficient if we increase the fine in the 
case of accused (Din Mahomed son of 
Suleman) who has acted in a somewhat 
high-handed manner to Rs. 1,000 (one 
thousand) andinthe case of accused No. 1 
- (Lukman son of Ans) who more or less acted 
under his guidance to Rs. 500 (five hundred) 
and that in the case of accused No, 3 (Nihal 
Khan son of Imam Baksh) and No. 4 (Fakir 
Mahomed son of Din Mahomed) who have 
played & very minor part, we should 
maintain the same fine. 

Kincaid, J. C.—The facts of this case 
are shortly as follows :— | 

There is a big canal in the Umarkot 
Taluka known as the Thar Wah. Out of the 
Thar Wah leads a smaller canal known as 
the Kotwah. The Canal Sub-Divisional 
Officer had ordered that the Kotwah should 
get rotations of three days at a time. These 
rotations were again divided among the 
Karias. Upto mile 6 the Karias got 6 
pahars, between miles 6'and 8 they got 10 
pahars and those beyond mile 8 got 8 
pahars. The three days' rotations were 
fixed by the Sub-Divisional Officer, Mr. 
D'Souza. There had been a rotation on 
10th, llth and 12th -June and the next 
rotation was to be on the 20th, 21st and 
22nd June. On the 19th June the Sub- 
Divisional Officer sent the keys of the 
locks of the Karia sluices by his man to 
Ghulam Ali the Darogha then in charge, 
The Darogha gave his orders to the 
Muccadum Wasu. On the 20th June at 
midnight Wasu opened the sluice at the 
6th mile and he began to shut the 
Karia sluices between the 6th mile and 
3rd mile, so that the fields below the 
6th* mile might have their share of the 
water. Fakir Mohamed (accused No. 4 and 
the son of ‘accused No, 2 a zemindar) ob- 


MEL Wasu' replied that he was acting 


nder arders and told Fakir Mahomed 
to make his protest to the Sub-Divisional 
Officer. @Vasu went on to the 3rd mile 


where he met*another Muccadum Bhojo : 


by name. To him Wasu gave his keys 
telling him to close the Karia sluices 
from the 3rd mile to the head of the 


EMPEROR V, LUKMAN, 


[08 1. O. 1928) 


Kotwah. Then he returned to see what 
Fakir Mahomed was doing. As he passed 
& miles 4 furlongs the spot. where the 
Karia of Lukman, aecused No. 1, took off, he 
saw Lukman with 2 or 3 of his cultivators 
going towards 4 miles 4 furlongs. Wasu 
came to 4 miles 5 furlongs where the Karia 
of accused No. 2 (Din Mahomed) began. 
Din Mahomed was standing by the sluice 
of his Karia while his son Fakir Mahomed 
and Nihal Khan his cultivator were breaking 
the sluice lock with a chisel and hammer. 
Wasu again protested, but Din Mahomed 
answered defiantly and afterwards shouted 
to accused, Lukman “You should raise the 
gate; why are you deldying," Lukman 
then broke open the lock of his sluice and 
opened it. Wasu could do nothing as both 
Lukman and Din Mahomed had several 
men with them; so he went to the Sub- 
Divisional Officer and reported the matter. 
The  Sub-Divisional Officer took steps 
to prosecute Lukman (accused No. 1), Din 
Mahomed (accused No. 2), the latter’s ser- 
vant Nihal Khan (accused No. 3) and his son 
Fakit Mahomed (accused No. 4). The First 
Class Magistrate of Umarkot, Mr. Lalchand, 
on the 18th January, 1926, convicted all 
four accused under s, 430, Indian Penal 
Code. He sentenced the accused to pay 
eacha fine of Rs. 150 or in default to under- 
go three months’ rigorous imprisonment. 

These sentences seemed to the learned 
District Magistrate of Thar and Parkar 
insufficient and on the 12th February he 
moved this Court to enhance the sentences. 
. In the meantime the accused appealed to 
the Sessions Court of Hyderabad and on 
the 29th May, 1926, Mr, Dialmal (Additional 
Sessions Judge) confirmed the convic- 
tions. 

At the hearing the learned Pleaders for 
the appellants relying on s. 439. (6), Cr. P. C., 
went into the merits of the case and argued 
strenuously that the findings of fact of the 
lower Courts were wrong. 

Now s. 439 (6) runs as follows:— 

“ Notwithstanding anything contained in 
this section, any convicted person to whom 


‘an opportunity has been given under sub- 


s. (2) of showing cause why his sentence 
should not be enhanced shall, in showing 
cause, be entitled also to show cause against 
his conviction.” 

Still as I read this section, it does not 
override the time honoured practice of tle 
High Courts of India not to upset, gave in 
exceptional circumstances, concurrent find: 
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. ings of fact of two lower Courts. The 
section must be interpreted consistently 
with that praetice, In other words while it 
i8 open to an accused person while showing 
cause against the enhancement of his sen- 
tence, to show cause against his conviction, 
the High Court will not interfere, lightly 
with that convietion if supported by the 
findings of facts of a Magistrate and a 
Sessions Judge. Here the Magistrate tried 
the case with great care and both Magistrate 
and the Sessions Judge wrote excellently 
considered judgments.. In these cireum- 
stances this Court will not disturb their 
findings of faet. 

Several legal points were raised in argu- 
ments, The first was that the offence was 
not one under s. 430, Indian Penal Code. 
Aslread s. 430 two matters have to be 
proved to obtain a conviction, viz., (1) that 
mischief has been caused, (2) that the mis- 
chief done took the form of doing an act 
which caused or which the offender knew to 
be likely to cause a diminution of the 
aupply of water for agricultural purposes. 
‘Here undoubtedly the accused must have 
known that they were likely to cause loss 
or damage to the lower riparian proprietors 
by opening their Karias. They, therefore, 
committed mischief and the form that the 
mischief took, was, causing the said pro- 
prietors a diminution of water for agricul- 
tural purposes, It has been suggested that 
there was no diminution of the water for 
agricultural purposes as even the stolen 
water was so used. But. that is not the 
correct way to interpret the section. Sec- 
tion 430 only deals with an aggravated form 
of mischief as defined in s.425. The di- 
minution of water for agricultural purposes 
is only one of the kinds of mischief that 
ihe Code punishes. It does not matter 
whether the stoien water is afterwards used 
by the thief for his own agricultural pur- 
poses. It is sufficient if mischief is caused 
fo the sufferer and that by that mischief 
his agricultural water is reduced. 

Again it has been argued that evidence 
must be led to show that’ loss to the crop 
actually ensued from the act of the accused. 
But this is an impossibility, No one can 
tell whether a crop will or will not grow, 
whether it gets water or not. All one can 
say is thatifit gets more water it is likely 
to grow better. Ifit gets less water, it is 
likely to grow worse. In this case the act 
of the accused certainly reduced the water 
jn ethe canal. There was, therefore, less 
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water for the lower riparian owners, The 
act of the accused in opening their sluices 
was thus likely to cause these lower owners 
loss. 

Finally it has been contended that there 
was a misjoinder of charges Pratt, J. C.» 
in Crown v, Ghulam (16) observed: * 

"[ agree -with my learned colleague that 
the area of facts covered by the expression 
‘same transaction’ cannot be exactly de- 
fined. They vary with the circumstances 
of each case. The nearest approach to 
definition is supplied by the tests suggest- 
ed in the cases of Fakirapa and Balabhai, 
i. e., proximity of time, continuity of action 
and purpose, and such subsidiary acts as 
would make the co-accused particeps erimi- 
"i$ or an accessory after the fact. Where 
these tests apply, there can be no doubt.” 

-Here all these tests were satisfied, Luk- 
man and Mahomed Din with his son and 
servant were all present at the same time 
and the same place. They both didsame 
act, namely, the breaking of the locks on 
their sluices. They evidently had the 
same purpose because when Lukman hesi- 
tated, Mahomed Din shouted to him not to 
delay. There was, therefore, no misjoinder 
of charges, 

T now return to the question of enhance- 
ment of sentence. The offence committed 
‘by the accused is an extremely grave one 
and one, asthe learned District Magistrate 
has observed, very difficult to detect. Had 
I been sitting alone, I should certainly have 
inflicted a sentence of imprisonment; in 
order not to differ from my learned brother 
I agree to enhance merely the fines imposed 
on accused Nos. 1 and 2. The accused No. 1 
is sentenced to pay a fine of Rs. 500 and 
the accused No. 2 who was the ringleader 
is sentenced to pay a fine of Rs. 1,000. 
The fines of the other two accused are con- 
firmed but not enhanced. 

The extra money to be paid on or before 
12th August. The bondsexecuted by them 
to continue. 
P..B. A. Sentence enhanced, 
(18) 18. L. R. 73 at p. 83 0r.; 8 Or. L. J. 191. 
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PATNA HIGH COURT. 
CrimiNau Reviston No. 461 or 1926. 
August 16, 19206. 


R *.  Presenty—Mr. Justice Ross. 
'" RAMESHWAR MARWARI—ACCUSED— 
Bere | |“ PETITIONER 

versus 


EMPEROR-OrrostrTE PARTY. 

Cr. P. C. (Act V of 1898), s. 176— Complaint —Prima 
facie case not made out—High Court's power to quash 

. proceedings—Discretion. 

A complaint under s. 476, Or. P. O., may be quashed 
by the High Court where it is satisfied that no prima 
facie cass has been made out and there is no likeli- 
hood that if the proceedings go on they will end in 
conviction. [p. 57, col. 1. 

Ranjit Narayan Singh v. Ram Bahadur Singh (1), 
distinguished. 

Criminal revision from an order of the 
Sessions Judge, Manbhum, dated the 26th 
of June, 1926, dismissing that of the District 
Magistrate Sambalpur, dated the 20th Feb- 
ruary, 1926, ; 

Mr. Yanus, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—The question for deci- 
sion in thiscase is whether the complaint 
against the petitioner under ss, 211 and 471 
of the Indian Penal Code should stand or 
should be withdrawn. 

The facts briefly are that the petitioner 
laid an information before the Police that 
Madan Mohan Bohidar who had been in his 
service, had misappropriated Rs. 66-14-0 
which had been made over to him to pay a 
certain bill for printing. The Police sent 
up a charge-sheet. Madan Mohan Bohidar 
was acquitted by the Magistrate who 
awarded him compensation holding that 
the case was false and vexatious. The 
ground on which the Magistrate came to 
this conclusion, as appears from his judg- 
ment, was substantially this that the account 
book in which the entry of the payment 
of Rs. 66-14-0 was made by the petitioner 
was not kept in the ordinary course of 
business inasmuch as it did not contain 
certain entries that it ought to have con- 
tained and was much shorter than his 


~n other account books and not fit to be acted 


usap. He also considered the oral evidence 
' unsatisfactory, and he further took into 
consideration certain circumstances arising 
out of the relationssbetween the parties and 
also the effect of the evidence of one 
' Narayan Dora who belonged to the print- 
ting press and had asked for payment 
of the bill in June and had been told by 
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the petitioner that the bill was missing, this 
witness had again applied for payment 
three months later and during that time no. 
action had been taken. 

The accused than applied to the trial 
Court for action under s, 476 of the Cr. P. 
C. and the trying Magistrate refused to 
act under that section on the ground that 
he had already awarded compensation. The 
Distriet Magistrate considered that ground 


insufficient for not taking action in the 


case of a serious offence against public 
justice, basing his conclusion on the find- 
ings about the account book. An appeal 
against the order of the Distrigt Magistrate 
was dismissed by the Sessions Judge who 
also referred to the fact that the account 
book was not regularly kept and transac- 
tions, which admittedly took place, were 
not entered in it. He also dealt with the 
motive for bringing a false case, namely, 
that Madan Mohan Bohidar had left the 
petitioner's service and had brought a Civil 
suit against him and he further referred to 
the evidence of Narayan Dora. With regard 
to the last point it may be mentioned that 
the learned Sessions Judge seems to have 
made a mistake in saying that when Nara- 
yan Dora made his firstdemandin June, the 
petitioner said that he had already paid 
the money to Madan. But the subsidiary 
considerations based upon motive and the 
evidence of Narayan Dora really do: not 
advance the case against the petitioner, 
The facts that Madan Mohan Bohidar 
had left the petitioner’s service and that 
there had been litigation between them 
are consistent with either view of the case, 
As to the inaction of the petitioner for 
three months after he ascertained that the 
printing bill had not been paid, that may be 
also explained in various ways. The case 
really depends on theaccount book. Now 
itis one thing to hold that because an 
account book does not appear to have beef 
kept in the regular course of business and 
does not contain entries that it ought to 
have contained, therefore, it cannot be 
acted upon in order to convict a person 
whose name appears therein as having 
received money and itis quite a different 
thing to hold as a positive fact that that 
account book is forged. As the book ‘is in 
the petitioner's own handwriting it does not 
appear that there could beany evidence to 
establish the fact of forgery except that of 
Madan Mohan Bohidar himself, and it as 
not been suggested throughout thege pro- 
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ceedings that any other evidence is avail- 
able. Theevidence of an interested witness 
like Madan Mohan Bohidar could hardly 
form the basis of a conviction. It seems 
to me, therefore, on the record, a3 it stands, 
that this was not & case in which a prosecu- 
tion should have been ordered, especially 
having regard to the fact that the Police 
hadoriginally reported the petitioner's case 
to be true and the trying Magistrate declin- 
ed to prosecute. The learned Assistant 
Government Advocate referred to the deci- 
sion in Ranjit Narayan Singh v. Ram 
Bahadur Singh (1), where it is observed 
that whether a complaint should be made 
under s. 476 of the Cr. P. C, is almost 
invariably a matter of discretion. "This 
general remark must, however, be read in 
light of the facts of that“ case and the 
facts of that case were entirely different 
from the facts of the present case. 

In my opinion no prima facie case has 
been made out against the petitioner and 
there is no likelihood that if these proceed- 
ings goon, they will end in his conviction. 
I would, therefore, allow this application 
and quash the proceedings. 

A. N. A. Application allow ed, 


(1) 94 Ind. Cas. 593; 5 Pat, 262; 7 P. L. T. 114; A. 
I, R. 1926 Pat. 81; (1926) Pat. 89; 27 Cr. L, J 011. 


RANGOON HIGH COURT. 
Civiu MISCELLANEOUS Appeat No. 108 
oF 1926. 

July 12, 1926. 

Present :—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Chari. 
EBRAHIM MAMOOJEE PAREKH — 

«o APPELLANT 
versus 
EMPEROR —HRESPONDENT. 

Contempt of Court—High Court's summary power to 
punish—Disobedience of summons to appear as wit- 
ness, whether contempt—C. P.C. (Act V of 1908), 
O.XVI, vr. 12, 17—Cr. P. C. (Act V of 1898), s. 480 
— Penal Code (Act XLV of 1860) s. 174—Special 
penalties, whether affect summary jurisdiction of 
High Court—Swmmary procedure, when to be resort- 
ed to—Charge and opportunity te defend, necessity 


of. 

Disobsdience to a subp»ena issued by a Court 
amounts to a e»atamp* of the Court and neither the 
sunniry gemady provided by rr. 120r 17 of O. XVI 
of the ©. P. O., and s. 480, Or. P. O., nor the penalty 
providsl by s. 174, Indian Penal Qods, affects the 
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special jurisdigtion of the High Courts to punish sum- 
marily such contempts of its authority. But the 
summary procedure is not to be resorted to if the 
ordinary methods provided by law can satisfactorily 
accomplish the desired result, namely, to put an 
efficient and timely check upon such malpractices. ly. 
58, col. 2. 

It is a general principle applicable to all cases of 
contempt, however gross, and even if a witness has 
in evidence given immediately before the proceed- 
ings for contempt admitted the contempt, that a 
person cannot be punished summarily for contempt 
unless the specific offence charged against him lins 
been distinctly stated and unless he has had an 
opportunity of answering the charge. [p. 59, col. 2.1 

In ve Pallard (1) and Ex parte Chang Hang Kin 
(2), followed. 


Mr, McDonnell, for the Appellant. 


JUDGMENT.—In Suit No. 527 of 1995 
of the Original Side of this Court, the pre- 
sent appellant, E. M. Parekh, who had been 
an agentof the plaintiffs in the suit, was 
summoned to give evidence as their wit- 
ness. He attended the Court for several 
days, but on the 14th of May he disap- 
peared suddenly. He did not appear again 
until the 28th of June, He was then ex- 
amined as a witness in the case and he 
admitted that he had left the jurisdiction 
of the Court without being discharged as 
a witness and without obtaining the per- 
mission of the Court. He said that he 
did not inform his family or relations of 
his intended departure and did not let 
anyone know where he was going, He ad- 
mitted that he went to Madrasand that 
he shaved off his beard there. From 
Madras he went to Pondicherry, whieh ig 
outside British India. Later he went, ad- 
mittedly by acircuitous route, to Bombay. 
There he was found by his brother, GG. 
N. Parekh, and wasinduced to tome back 
to Rangoon. While he wasbeing examined 
as & witness in thesuit he was asked to 
explain why he had goneaway and he said 
that on thel3th of May one Bawani, the 
manager of the defendant firm, had offered 
him a lucrative agency if he did not give 
evidence for the plaintiffs. He was asked 
whether he realized that by ignoring the 
Court's order he had been guilty of ccn- 
tempt and he said that he acted in igno- 
rance and did not intend to treat the Cour 
with contempt. That statement was obvious- 
ly false. s 


As soon as his evidencetiad been taken 
the learned Judge opened proceedings for 
contempt against him. He reeorded that 
appellant was before the Court on a charge 
of contempt of Court committed during the 


Wd 


— 


"which is 
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hearing of the suit, but be did not record 
specifically the conduct which,constituted 
the alleged contempt. Bawani was called as 
theonly witness in the contempt proceed- 
ings and denied that he offered any induce- 
ment to appellant not to give evidence in 
the case. 

The learned Judge committed appel- 
lant to jail for contempt for 30 days and 
added an order that he must be fed on jail 
diet. 

Appellant appeals against the commit- 
ment. 

The grounds of the appeal are that he was 
not called on to show cause against the 
order, that because ‘he actually gave evi- 
dence he had not been guilty of contempt 
that his return to give evidence should 
be regarded as an indication of penitence, 
and that the learned Judge was influenced 
in making the order by irrelevant con- 
siderations. His learned Advocate has 
drawn cur attention to the fact that, as 
Advocate for the plaintiffs in the suit, he 
suggested to the learned Judge that appel- 
lant ought: to be given an opportunity to 
show cause before an order was made 
against him. He contends thatit is pre- 
judicial to the parties that proceedings 
for contempt should be taken against a 
witness during the trial of the suit. He 
has referred us to the judgment of the 
Privy Council in In re Pollard (1) as author- 
ity for the proposition that no person 
should be punished for contempt of Court, 
a criminal offence, unless the 
specific offence against him be distinctly 
stated and an opportunity of answering it 
be given to him, and to the judgments in 
the cases of Ex parte Chang Hang Kin (2), 
In re Vallabhdas (3) and Bat Moolibai v. 
Chunilal Pitambar (4) in which that princi- 
ple has been affirmed and followed. He has 
also reférred us to the recent case of 
Bason v. Skone (5) as authority for the 
proposition that the  jurisdietion of tbe 
Court in contempt ought not to be invoked 
in eases where the matter is one which 
can be dealt witheadequately ina Magis. 
trate's Court and where there is no neces- 
sity for the matter being dealt with im- 


‘we (1) (1868) 2 P. C. 106; 5 Moo. (x. s.) 111; 16 E. R. 


7. l 
e (1900)4A. C. 312; 78 L. J. P. C. 89; 100 L. T 310; 
25 T. L. R. 381. 

3) 27 B. 394; 5 BSm. L. R. 343. 

A 9 Tnd. Cas. 485; 33 B. 630; 11 Bom. L. R. 360. 

(5) 94 Ind. Cas. 532; 53 C. 401; 43 O. L. J, 41; A. T. 


R. 1926 Cal. 701. 
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mediately. This is the principle laid down 
in Rex v. Davies (6) where it was said 
that "the summary remedy is not to be 
resorted to if the ordinary methods of 
prosecution can satisfactorily accomplish. 
the desired result, namely, to put an effi- 
cient and timely check upon such mal- 
practices.’ That principle is part of the 
Common Law of England which has been 
held by the Privy Council in Surendro 
Nath Banerjee v. Chief Justice and Judges 
of the High Court at Fort Williamin Bengal 
(7) to be applicable in the jurisdiction of the 
High Courts in India for contempt, and it is 
clearly bindingon us. ° 

Therecan be no doubt,that under the 
English Common Law disobedience to a 
subpæna amounta to contempt, vide such 
cases as Goff v. Milis (8), Dixon v. Lee (9), 
Barrow v. Humphreys (10) and we seé'no 
reason to doubt that itamounts to.coritempt 
in India also. "E ON 

Appellant’s learned Advocate has referred 
us to rr. 12and 17 of O. XVI öf the CO: P. 
O., and tos 4800f the Cr. P. C. Under 
the former provision is made for summary 
punishment for failure to obey à summons 
by a fine of not more than Rs. 500, and 
under the latter the Court may passa sen- 
tence of fine not. exceeding Rs. 200 with 
simple imprisonment for a term which may 
extend to one month in default. Those pro- 
visions apply to all Civil Courts and do net, 
in our opinion, affect the special jurisdic- 
tion of the High Court to punish summarily 
contempts of its authority. 

We have also considered the provisions 
of s, 174 of the Indian Penal Code read in 
conjunction with cl. 26 of the Letters 
Patent of this Court but we are not satisfied 
that the latter was intended to derogate 
from the power of the High Court in its 
civil jurisdiction to commit for contempt 


Jin cases in which that power would have 


been exercised by the Courts in England. 
On the authorities we are of opitlion*ihat 
the conduct alleged in this case, namely, 
appellant's failure to obey the summons of 
the Court, amounted to contempt and that 
this Court had jurisdiction to punish that 


(6) (1906) 1 K. B. 32 at p. 41; 75 L. J. K. B. 104; 93 L. 
T. 772: 54 W. R. 107; 22 T. L. R. 97. 

(7) 10 C. 109; 10 I. A. 171; 4 Sar. P. C. J. 474; 5 Ind. 
Dec. (x.s ) 76 (P. C.). 

(8) (1814) 13 L. J. Q. B. 227; 2 D. & L. 23; 8 Jur. 

8 


(9) (1834) 149 E. R.1239; 1 C. M. & R. 615; 5. Ter, 
180; 3 Dowl. P. C. 259; 40 R. R. 667. 
(10) (1820) 106 E. R. 780; 3B. & Ald. 598. e 
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' contempt, provided that the summary re- 
medy was necessary because proceedings: 
in the ordinary course of law were not 
Calculated to put a timely and efficient 
check upon the wrong-doer, and provided 
further that the specific offence was dis- 
tinctly stated and the person alleged to be 
in contempt had an opportunity of answer- 
ing the charge. 

There can be no doubt that in this case 
the contempt was gross. Appellant left 
not only the jurisdiction of the Court but 
actually went out of British India and he 
admittedly did so in order to avoid having 
to give evidence. For such a contempt 
proceedings whder O. XVI, r. 17, would, in 
our opinion, have been inadequate and we 
are not prepared to hold that a Judge of 
this Court is either bound or ought in such 
a case to proceed under s. 480 or s. 476 of 
the Cr. P. C. The jurisdietion in contempt 
is part of thelegalsystem of this country 
and, therefore, as was said by Wilmot, C.J., 
in a passage cited in Davie’s case (6) “we 
are as much bound to execute this part of 
the system as any other." 

We are, therefore, not prepared to hold 
that the learned Judge was wrong in this 
case in using the undoubted jurisdiction of 
this Court to deal with contempts sum- 
marily, instead of acting under s. 476 or 
480 of the Or. P. C, or under O. XVI, r. 17, 
of the C. P. C. 

'The matter of the learned Judge's alleg- 
ed failure to frame a specific charge and to 
give appellant an opportunity of answering 
that charge is more difficult. As we have 
already said the learned Judge recorded 
that the learned Advocate, who is now ap- 
pearing for appellant but who was at that 
time appearing for the plaintiffs in the suit, 
drew his attention to the fact that appel- 
lant should be given an opportunity to 
show cause before action was taken against 
him, “and it seems clear that if appellant 
had actually been called on to show cause 
the learned Judge would at that time have 
stated that that procedure had been fol- 
lowed. We are constrained, therefore, to 
find that appellant was not formally called 
upon to show cause against the proposed 
order of commitment. 

If, therefore, the principle stated in 
Pollard's case (1) must be applied we shall 
be bound to set aside the order as having 
been illegally made. The facts of this case 
are clearly different from those in Pollard's 
case (1). There the alleged contempt had 
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always ,been denied. Here it cannot be 
denied, but on the contrary it was repeat- 
edly admitted by appellant 
examination as a witness. 


during his 
Nevertheless 


-we cannot avoid the conclusion that what. 


the Privy Council laid down in Pollard's 
case (1), and repeated in Chang Hang Kin's 
case (2), was intended to be a general princi- 
ple which must be applied in all cases of 
contempt, however gross, and that even if 
a witness has in evidence given immediate- 
ly before the proceedings for contempt, 
admitted the contempt, and even if the 
contempt which he has admitted is a 
gross contempt, nevertheless he cannot be 
punished for that contempt unless the 
specific offence charged against him has 
been distinctly stated, and unless he has 
had an opportunity of answering the 
charge. 

We have considered whether the princi- 
ple embodied in s. 535 of the Cr. P. C. 
could be applied to the case, but we have 
come to the conclusion that it ought not to 
be applied because althougha formal charge 
may in certain circumstances be dispensed 
with in regular criminal cases, where evi- 
dence is taken and the depositions of the 
witnesses show for what offence the accused 
is being tried, we are of opinion that a 
formal charge is essentially necessary in 
summary proceedings for contempt, where 
possibly no evidence to establish the offence 
may be recorded and where in the absence 
of a formal charge the person alleged to be 
in contempt may not know exactly what 
particular conduct of his is alleged to have 
amounted to contempt. 

We do not wish to suggest that in the 
present case the appellante did not in 
fact know what conduct of his was alleged 
to constitute contempt. On the contrary 
we have little doubt that he did know, aud 
no doubt at all that he was guilty of that 
contempt. But the rule laid down by 
the Privy Council is obviously salutary 
and since it is expressed in terms of general 
application, we are convinced that we should 
not be justified in making ag exception to 
it even in such an exceptional case at the 
present. 

We have considered whether we MfÉfe 
power to remand the case to the learned 
Judge on the Original Side ahd to direct 
him to follow the proper procedure, and 
whether, if we have that power, we ought 
to exercise it. There is no complaint or 
application which we could remand for 


- 


"9 


- 


80 HEM CHANDRA 


disposal according to law: There, is cer- 
tainly a record which shows that the learn- 
ed Judge instituted proceedings for con- 
tempt and we may possibly have power to 
remand that record and to direct the 
learned Judge to conduct the  proceed- 
ings according to law. But we have not 
found any case in which such an order 
of remand has been made and we are not 
satisfied that it is necessary for us to 
make such an order. It is true that if 
we refrain from making it appellant will 
have got off very lightly but on the other 
hand the time for the exercise of the sum- 
mary jurisdiction, one of the objects of which 
is tosecure prompt punishment, may well be 
regarded as having now passed, and it will 
still be open to the learned Judge to adopt 
one of the alternative methods of procedure 
to which reference has been made, if he 
still thinks it necessary to do so, taking into 
consideration, of course, the punishment 
which appellant has already suffered. 

We note that the learned Judge's order 
that appellant should be fed on jail diet 
was mere surplusage and was improper, the 
proper order in such cases being an order 
for “simple imprisonment.” 

The learned Judge's order that appellant 
do stand committed of contempt for 30 
days and be kept in prison and fed on jail 
diet is set aside, and appellant will be. re- 
leased forthwith. 


A. N. A. Order set aside. 


PATNA HIGH COURT. 
CriminaL Rsviston No. 501 or 1926. 
August 23, 1926. 
Present:—Mr. Justice Ross. 

HEM CHANDRA SINGHA AND OoTRERS— 
ACCUSED— PETITIONERS 
versus 


EMPEROR— OPPONENT. ] 
Penal Code (Agt XLV of 1860), ss. 84, 884, 885, 
51l-—Attempt to commit extortion— Charge under s. 384 
with s. 511, legality of-—Co-aceused, liability of-— 
Ceggion intention, necessity of—Material witness not 
examined by prosecution—Inference 
A charge under s. 384 read with s. 911, Indian 
Penal Code, is #t bad inasmuch as the limitation in 
s. 511 relates only to euch offences as attempts to 
commit murder or suicide or to obtain illegal grati- 
fication, which are expressly punishable under other 
sections of the Code, and there is no such express provi- 
Bion in the Code for punishing an attempt at extor- 
tion. [p. 61, col. 1] 


SINGHA V, EMPEROR, [28 T, O. 19256] 


An accused cannot be held guilty of the acts com- 
mitted by a eo-aceused, under the provisions of s. 24, 
Indian Penal Code, where there is no evidence.of a 
common intention. [p. 61, col. 2.] ‘ 

Omission to examine a material witness for the 
prosecution is a manifest defect in the prosecuticn 
case throwing considerable doubt on the same. [p. 
62, col. 2.] 

Criminal revision from a decision of 
the Sessions Judge, Bhagalpur, dated the 
25th of June, 1926, modifying thatof the 
Sub-Divisional Magistrate, Bhagalpur, dated 
the 15th of February, 1926. l 

Messrs. S. Sinha and D. P. Sinha, for the 
Petitioners, _ ] 

Mr. Fazl Ali, for the Assistant Govern- 
ment Advocate, for the Crowns 


JUDGMENT.—The three petitioners 
are Hem Chandra Singha, a Head Constable, 
and  Rambrich Singh and . Raghubans 
Pandey, constables. They were tried along 
with two other persons, Abdul Halim, a 
Dafadar and one Darogi Lal by the Sub- 
Divisional Magistrate of Bhagalpur on a 
charge under s. 384 read with s.511 of 
the Indian Penal Code and all five persons 
were convicted and sentenced to three 
months' rigorous imprisonment and a fine 
of Rs. 50 each. On appeal Abdul Halim 
and Darogi Lal were acquitted and the 
sentences on the two constables were re- 
duced to two months, the fines imposed 
upon them being remitted. The appeal of 
the Head Constable was dismissed. 

The charge against the petitioners was 
that “between the 9th and the 12th of 
August, 1925, at Ajarpur, and then at 
Loualagan, and last .at Bihpur, with the 
common object of making illegal gain in 
the course of the same transaction, (they) 
attempted to commit extortion by putting 
Ramdhan Mandal and his two brothers Dilo 
and Triloki (in fear) by actually beating 
and threatening them at Ajarpur and 
thereby dishonestly obtained pro-note of 
Rs, 201-8-0 from Ramdhan Mandal,* Dib 
and Triloki jointly in favour of Sheikh 
Akbar Ali at Loualagan, and also attempt- 
ed to: commit extortion by obtaining sud- 
bharna of 4 bighas of land under three 
sudbharna bonds of Rs. 201 8-0 from Ram- 
dhan Mandal, Dilo and Triloki in favour 
of Sheikh Akbar Ali at Bihpur by obtain- 
ing thumb impression from them, one on 
each bond respectively and thereby com- 
miited an offence punishable under s. 384/ 
511 ofthe Indian Penal Code,” 

The case for the prosecution briefly was 
that on the 9th of August Ramdhan and 
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his two brothers were called by the Head 
Constable who told them to point out the 
bad characters of the locality. They said 
they could not do so and were beaten by 
thé constables under the orders of the 
jamadav. As to what happened after this, 
there is some confliet in the evidence; but 
apparently they were ordered to pay Rs. 300 
to get their names taken off the register of 
bad characters. The demand was subse- 
quently reduced to Rs. 200. They said they 
had no money, whereupon Darogi Lal and 
Abdul Halim arranged for a ereditor at Loua- 
lagan and reperted thistothe Head Constable 
who returned, with his constables to the out- 
"post of Choisa and took no direct part in 
what followed. The brothers then went with 
Darogi Lal and Abdul Dafadar to Loua- 
lagan where a hand-nete was executed in 
- favour of Sheikh Akbar Ali for Rs, 201-8.0, 
Rs. 1-8-0 being the fee of the scribe. They 
were accompanied by-one Baldeo Singh. 
After the execution of the hand-note, the 
brothers went to Bihpur on the 10th of 
August and on the llth of August pur- 
chased stamps for three documents which 
were executed on the lith and taken for 
registration on the 12th. They were ac- 
companied by Abdul Halim, Darogi Lal 
and Anugrah chowkidar who was to iden- 
tify them. "They produced the hand-note 
before the Sub-Registrar and told him the 
story and registration was refused. The 
defence was that the case was false and 
was got up by Baldeo Singh. 

The first contention on behalf of the 
petitioners was that, inasmuch as the al- 
leged offence falls within the terms of 
s. 385 of the Code, the charge under s. 384 
read with s. dll is bad, because s. 511 is 
only applicable where no express provision 
is made by the Code for the punishment 
of an attempt. In my opinion, this argu- 
ment isnot sound. Section 385 does not 
exprtssly provide for the punishment of an 
attempt at extortion; and the limitation in 
s. 511 evidently relates to such offences as 
an attempt to commit murder or an attempt 
to commit suicide or an attempt to ob- 
tain illegal gratification which are ex- 
pressly punishable by other sections of the 
Code. 

The second contention is that the charge 
as framed is not only embarrassing but 
has norelation to the facts. Itis argued 
thatthe evidence shows that the complain- 


ant. was beaten because he refused to dis-. 


close the names of bad eharaeters and that 
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the suksequent act of the Head Constable, 
with which the constables were not con- 
cerned, was a demand for money in order 
to remove the names of the brothers from 
the register of bad characters; and that, 
although this may amount to an offence 
under s. 16],. it does not amount to an 
attempt to commit extortion; and that the 
petitioners took no direct part in the events 


that happened at Loualagan and Bihpur 


as was found by the learned Sessions Judge. 
It is contended, on the other hand, on te- 
half of the Crown that the whole transac- 
tion was continuous; that the complainant 
was reduced toa state of helplessness by 
being beaten and in these circumstances 
the demand for money was made; that 
there is evidence to connect the constables 
also with the extortion; and that, even if 
the offence of the Head Constable falls 
under s. 161, on the facts found it falls 
under s. 384 read withs, 511 also. 

Now with regard to the constables the 
learned Sessions Judge finds the charge 
proved against them by reason of the 
operation ofs. 34 of the Code. But the 
demand for money was admittedly made 
by the Head Constable after the beating 
by the constables was over, and with a 
different object; and there seems to be no 
ground for holding that the beating by the 
constables was in furtherance of a common 
intention to demand money. 

It is further contended on behalf of the 
Crown that, although the charge may be 
cumbersome, there has been no prejudice 
to the petitioners from the form of the 
charge. This raises the question whether 
it has been proved that the petitioners or 
any of them were responsible for what 
happened at Loualagan and Bihpur; be- 
cause the prosecution does not rest its 
case on the bare allegation ofa demand 
for money at Ajarpur, but supports that 
allegation by the subsequent transactions. 
On this part of the case, itis contended 
on behalf of the petitioners that fhe con- 
viction is bad because the prosecution 
did notexamine Sheikh Akbar Ali who was 
the best witness to say* what represenia- 
tions were made when the hand note,ewas 
executed. Although the case was not 
argued on the merits, this gontention in- 
volves a considerationeof the evidence, I 
have, therefore, gone through the evidence 


‘and the following points seem to arise. 


Although Sheikh Akbar Ali was not exa- 
mined,as he undoubtedly ought to have 


$2 
been, the scribe of the hand-note was exa- 
mined by the prosecution and was not de- 
clared hostile. His evidence is directly 
‘contradictory of the whole case for the 
prosecution. He says that he wrote out 
the hand-note at the request .of Baldeo 
Singh and Ramdhan and his brothers at 
the door of Akbar Ali and that it is nota 
fact that Darogi Lal and the Dafadar were 
present when the hand-note was written; 
and thatit was Baldeo Singh who asked 
him to write out the hand-note and that 
the hand-note after it was written out was 
taken away from him by Baldeo Singh. 
It isnot suggested that, when the hand- 
note was executed, any money was paid. It 
is further admitted by the prosecution 
that when the bonds were presented for 
registration, the hand-note was produced 
along with them. In order to explain the 
extraordinary fact that the  hand-note 
should be produced by its own executants, 
and not by the person in whose favour it 
was executed, the prosecution says that the 
hand-note after its execution was taken 
away by Darogi Lal. He and the Dafadar 
were present at the Registry Office in Bih- 
pur and there handed the document to 
Ramdhan, but they ran away when the 
Sub-Registrar sent for them after hearing 
Ramdhan's story, leaving a dhoti and an 
umbrella behind. Now it was Anugrah 
chowkidar who came to the Sub-Registrar 
with the dhoti and umbrella and said that 
they belonged to Darogi Lal and the 
Dafadar and that they had fled. But 
strangely enough this Anugrah who is a 
witness for the prosecution was originally 
made an accused in the petition of com- 
plaint. No attempt seems to have been 
“made to prove that the dhot: and umbrella 
did belong to Darogi Lal and the Dafadar. 
The defence examined two of the marginal 
witnesses to the bonds, one of whom is 
‘also the scribe ofone ofthem. The first 
of these witnesses denies that Darogi Lal 
and Abdul Halim were present and the 
other says that he never saw them there. 
These two persons have been acquitted by 
the Sessions Judge; and the whole ofthis 
part of the story must be taken to have 
been discredited. The case, therefore, 
stands thus that the hand-note is produced 
along with the bonds by its executants 
and, in these circumstances, it was clearly 
necessary that Akbar Ali should have been 


examined in order that the real nature of : 


the transaction might haye been made 
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clear. This omission, in my opinion, goes 
to the root ofthe substantial part of the 
prosecution case which relates to the exe: 
cution of the hand-note and of the sud- 
bharna bonds. lam unable to agree with 
the learned Sessions Judge that Akbar Ali 
was not an essential witness. ; 

The theory of the defence that the case 
has been got up by Baldeo Singh seems 
to have been somewhat insufficiently dealt 
with by the learned Sessions Judge. He 
discards it for two reasons, first, that nothing 
18 proved to show that Baldeo Singh had 
any motive for such conduct; and secondly, 
that it is hardly conceivable* that a false 
case should take such an elaborate form 
as this. The second reason is somewhat. 
speculative and as,to the first reason, the 
learned Sessions Judge does find, with re- 
ference to the suggestion of the defence 
that Baldeo Singh was a receiver of stolen 
property, that some suspected persons ap- 
parently worked at his house occasionally. 
The prosecution witnesses were cross-exa- 
mined to show that they were associated 
with bad characters who had been con- 
cerned in dacoities; and this was largely 
established. It was further proved that 
Ramdhan is a debtor of one Durga Singh, 
a relation of Baldeo Singh; and this, taken 
along with the inconsistencies in the evi- 
dence as to the part played by Baldeo 
Singh throughout this transaction, suggests 
that there may be a great deal more in 
the defence than the learned Sessions 
Judge has thought. The case appears to 
be a very doubtful one. There is no find- 
ing to support the conviction of the eon- 
stables; and, in view of the manifest de- 
fect in the prosecution case from the 
failure to examine Akbar Ali, I would hold 
thatthe convietion of the Head Constable 
also is bad. 

I would, therefore, allow this application, 
set aside the convictions and sentences 
and direct that the petitioners be acquitted 
and released from bail. The fine, if paid, 
will be refunded. 


A. N. A. Convictions set aside, 
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MADRAS HIGH COURT. 
CRIMINAL REVISION CasE No. 688 
oF 1925, 

‘(CRIMINAL Revision Petition No. 567 

i ^». or 1925.) 
April 21, 1996. 
Present:—Mr. Justice Wallace. 

G. P. SATYANARAYANAMURTHI, 
AGENT Tro SRI SRINIVASA RAJA- 
MANI RAJA DEO RAJA oF 
"MANDASA--COMPLAINANT—PETITIONER 
. versus ; 
PILLA RAMAYYA-—-AccUsEp— 
RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 212 (b)— 
Distraint of cattle by landholder for arredrs of rent — 
Obstruction by ryot to drive cattle out of pen, whether 
amounts to resisting a distraint. 

The essence of a distraint for arrears of rent under 
the Madras Estates Land Act is the act of taking 
out of the possession of the real owner, and such act 
will not be completed until the taking out of the 
possession of the real owner is complete. 

A ryot who prevents his landlord's agent from 
driving out of his pen cattle belonging to him but 
seized by the agent in distraint for arrears of rent, 
is guilty of the offence of ‘resisting a distraint’ 
under s. 212 (b), Madras Estates Land Act. 

Pandalapalli Narayana Reddi v. Dyvadeenachari 
(1) distinguished. | 

Petition under ss. 435 and 439 of the Cr. 

P. C, 1898, praying the High Court to 
revise à judgment of the Court of the Joint 
Magistrate, Berhampore in (Criminal Ap- 
peal No. 97 of 1925, preferred against that 
of the Court of the Second Class' Magis- 
irate, Sompeta, in O. O. 83 of 1925. 
. Mr. K. Bhashyam Iyengar, for the Peti- 
tioner. - l l 
Mr. V. Narayana Rao, for the Accused, 
The Public Prosecutor, for the Crown. 


ORDER.—The chief point in this case 


is whether the accused resisted “a distraint 


duly made" under Aet I of 1908, The facts 
are that the agent of petitioner for arrears 
-of rent Seized certain cattle said to belong 
to accused, and was proceeding to drive 
them out of the accused's pen, when ac- 
-cused interfered and prevented him from 
‘doing so. Petitioner contends, that this 
-was resistance to a distraint. I am inclined 
to agree. No doubt a learned Judge of 
this Court held in Pandalapalli Narayana 
Reddi v. Dyvadeenachari (1) that cattle are 
not "produce" within the meaning of s. 
212 (b), but the offence regarding produce 
is forcibly or clandestinely removing it 


(1) 86 Ind, Oas, 813; 48 M. 505; 21 L, W, 580; A. I. 
R, 1925 Mad, 578; 2610x. L, J, 877,3 


‘is divided from his father. 
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after it has been duly distrained, In ‘the 
present case my view is that the distraint 
was not complete when accused interfered 
and, therefore, it is not & case on all fours 
with Pandalapalli Narayana Reddi v. 
Dyvadeenachári (1) The essence of a dis- 
traint, I take it, is the act of taking out 
of the possession of the real owner, and 
such act wil not be completed until: 
the taking out of the possession of the 
real owner is complete. Here the cattle 
were still in accused's pen when accused 
resisted, and I would hold, therefore that 
the act of taking them out of his possession 
had not been completed when he resisted 
the -taking and that, therefore, he was “re- 
sisting a distraint" within the meaning of 
s. 212 (b). Accused urges that even so it 
has not been proved that the distraint was 
legal since the power-of-attorney of pro- 
secution first witness has not been produced. 
Prosecution first witness swore that he had a 
registered power-of-attorney to distrain and 
this statement has never been challenged 
by accused until now and I cannot uphold 
the contention. i 

The next point is the contention that the 
cattle were not the accused's because he 
The first Court 
found that unproved: The lower Appel- 
late Court did not consider it, and it is 
not worthwhile sending the case back for 
a finding on that point. 

With this expression of opinion on the 
main point of law I dismiss the petition. 

Y. N. V. » 

A, N, A, Petition dismissed. 
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OUDH CHIEF COURT. 
CRIMINAL REFERENCE No. 42 or 1926, 
September 9, 1926. 

Present:—Mr. Justice Hasan, °? 
EMPEROR-—COMPLAINANT 
versus . . 
RAM NATH BUX SINGH*Acccsep 
. OPPOSITE Parry, - 

Cr. P. C. (Act V of 1898), ss. 195, 976— Penal Code 
(Act XLV of 1860), ss. 188, 185—Offences under ss. 
183, 185, Penal Code— Complaint under s. 976, legality 
of -Request of Civil Court to withdraw complaint— 
Magistrate, duty of. 

Sub-section (1) of s. 476, Cr. D. C., does not author- 
ise a complaint with reference to offences described 
in s. 195, sub-s. (1) cl. (a) committed in relation to 
a proceeding in a Court. The jurisdiction to make 
a complaint under that sub-section is limited to such 


BL EMPEROR V., RAM 
cases as are provided for in sub-s. (1y cl. (b) or cl. 
(c) of s. 195 only [p. 64, col. 2.| 

Where a Civil Court which has made & complaint 
for offeuces under ss. 183, 185, Penal Code, being 
satisfied that there was sufficient cause for the 
disobedience of its order requests that the complaint 
may be withdrawn, the Criminal Court to which the 
complaint was made will not ordinarily be justified 
in refusing to allow withdrawal. | 


Case reported by the Sessions Judge, 
Sitapur, dated the 6th August 1926. 

^. The Government Advocate, for the Crown. 
Mr. Ali Zaheer, for the Opposite Party. 


JUDGMENT.—This is a reference 
uuder s, 438 of the Cr. P. C., 1898, by the 
Sessions Judge of Bitapur. The circum- 
stances in which the reference has arisen are 
as follows:— 4. 

In execution of & simple money-decree 
passed by the Court ofthe Munsif of Sita- 
pur in favour of Dilaram Sah against one 
Thakur Ramnath Bakhsh Singh a village 
belonging to the judgment-debtor was 
attached by the Munsif and placed in pos- 
session of & Receiver for making collections 
for the purpose ofsatisfying the decree. 
Theappointment of the Receiver was follow- 
ed by an injunetion prohibiting the judg- 
ment-debtor from making collections in the 
village and the tenants from paying rent 
to him. On a report made by the Receiver 
the Munsif somewhat hurriedly came to 
the conelusion that the judgment-debtor 
and his agent Bharat Singh, had dis- 
obeyed the injunction. Having formed 
that opinion the Munsif purporting to 
act under s. 476, sub-s. (1), of the Cr. P. 
C. made a complaint to a First Class 
Magistrate in Sitapur having jurisdiction 
in the matter that an offence under gs, 183 
and 185 of the Indian Penal Code had been 
committed by the judgment-debtor and his 
agent, Bharat Singh. The complaint was 
made on the 17th of April, 1926. There- 
after the judgment-debtor appeared before 
the Munsif and produced evidence for the 
purpose of showing that the injunction 
was not disobeyed. The decree-money 
was alsoin the meantime fully paid up 
by the judgment-debtor. The Munsif was 
satisfied thats the answer given by the 
wjudgment-debtor to the question as to whe- 
ther he had or not disobeyed the Court's 
injunctiqn was true. He thereupon by his 
order dated the 31st of May, 1926, requested 
the Sub-Divisional Magistrate to allow the 
withdrawal of the complaint. 

It appears to me that there was ‘no justi- 
fication. whatsoever for the Magistrate in 
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not accepting the Munsif's prayer aa to the 
withdrawal of the complaint unders. 248 of 
the Cr. P. C. 

Instead of acting under the provisions of 
that section the Magistrate forwarded the 
papers to the Distriet Magistrate for ob- 
taining, apparently, directions from him 
as to the course of conduet he should adopt 
in that behalf. The learned District Magis- 
trate returned the papers to the Magistrate 
seized of the ease with an endorsement 
that an offence seems to have been com- 
mitted if not by the accused then by his 
brother, When the file returned to the 
Magistrate he refused to take any further 
notice of the Munsif's prayer for withdrawal 
and proceeded to try the case. There- 
upon the accused moved the Court of the 
Sessions Judge of Sitapur for an order 
setting aside the entire proceedings as 
illegal. l i 

It appears to me that the learned Ses- 
Bions Judge instead of forwarding this 
referenee to this Court for finalorders in 
the case could have acted himself under 
the provisions of s. 476-B ofthe Cr. P. ©. 
as a Court superior to the Court of the 
Munsif and directed the withdrawal of the 
complaint. If he had done this the matter 
would have ended then and there and 
the Magistrate would have had no option 
left but to acquit the accused. The case 
having now been reported to this Court 
for orders if will serve no useful purpose 
to throw it back to the Court below for 
disposal. I, therefore, proceed to decide the 
case myself under s. 439, sub-s. (1) of the 
Or. P. O. 

I am of opinion that the action of the 
Munsif in making the complaint and pur- 
porting to have done so under s. 476; sub- 
8. (1), of the Code was ultra vires and 
wholly without jurisdiction. Section 476, 
sub-s. (1), does not authorize à complaint 
with reference to offences described sin s. 
195, sub-s. (1), cl. (a), committed in or in 
relation to a proceeding in a Court, The 
jurisdiction to make a complaint under that 
sub-section is limited to such cases as are 
provided forin sub-s. (1), el. (b), or cl. (c) of 
s. 195 only, 

The result is that I quash and set aside 
the complaint made by the Munsif and the 
proceedings taken in relation thereto by the 
Sub-Divisional Magistrate. 

A, N. A, Complaint quashed, 


NATH BUX SINGH, 


^ 
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. MADRAS HIGH COURT. 
SECOND O1vIL APPEALS Nos; 1099 to 1103 or 
1921, 1186 or 1922 anp 1442 or 1923. 

i January 22, 1926. 
Present:—Justice Sir Charles Gordon 
Spencer, KT., and Mr. Justice Odgers. 

GOPISETTI VEERASAMI AND OTHERS— 

DEFENDANTS — APPELLANTS 

Versus 
SAGIRAJU SEETHARAMA KANTAYYA 

— PLAINTIFF —RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 3 (2) (e), 
189—Mokhasa villages, exclusion, of, from assets of 
zemindari during Permanent: Setllement —Tenure of 
villages—"Estate"—Suit by mokhasadar to eject ten- 
anis—Civil Courts, jurisdiction of. 

No Court ean confer jurisdiction on itself by 
wrongly deciding fafts necessary to be proved to de- 
termine a question of jurisdiction. fp. 65, col. 2.] 

Where. villages situated within the ambit of a 
zemindari are proved to have been in existence before 
the Permanent Settlement of 1802, the question whe- 
ther they are held on a permanent under-tenure from 
the-zemindar:depends on-whether the revenue from 
these villages was taken into consideration in com- 
puting the assets of the zemindari at the time of the 
Permanent Settlement. |ibid.) 

If an agraharam or mokhasa is excluded from the 
assets of the zemindari, it is not an under-tenure, 


but where the mokhasas continue to be part of the. 


zemindari estate after the Permanent Settlement was 
brought into force, they must be regarded as being 
still held on a permanent under-tenure of the zemin- 
dari and constitute an estate under s. 3(2)(e) of the 
Estates Land Act and a suit by a mokhasadar against 
the teaants. in possession for ojectment is excluded 


- from the jurisdiction of the Civil Courts by s. 189, 


i 


d 


Estates Land Act. [p. 67, cols. 1 & 2.] 

Second appeals against the decrees of the 
Court of the Subordinate Judge, Kistna at 
Ellore, in A. S. Nos. 95, 97, 94, 92 and 122 
of 1920 and 3 of 1922 and the decree of the 
Court ofthe Subordinate Judge, Narasapur, 
in A.8:No. 128 of 1922 respectively, preferred 
against those ofthe Court of the Principal 
District Munsif, Tanuku, in O. S. Nos. 733, 
728 aud 704 of 1914, 820 of 1913, 425 of 
1912, 140 of 1921 and 903 of 1920. 

Méssrs. A. Krishnaswamy Tyer and P. 
Bapiraju, for the Appellants. 

Messrs. V. Ramadoss and K. Venkata 
Rama Raju, for the Respondent. 


JUDGMENT. 

Spencer, J.—These suits were brought 
by certain mokhasadars in the: Kistna 
District to eject their tenants and the first 
question that came up for decision at the 
trial was whether the villages in question 
were. portions: of. an estate within the 
definition ofthe Madras Estates Land Act. 
Under s.3 of the Act an estate means ''(a) 
afly permanently settled estate...(e) any por- 
tion consisting of one or more villages of 


9 
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any of theestates specified in cl. (a) which 
is held ong permanent under-tenure." The 
three villages concerned in this suit, Goteru, 
Surampudi and Komaravaram are admitted- 
ly situated within theambit of thezemindari 
of Nuzvid. They werein existence before 
the Permanent Settlement of 1802. The 
Distriet Munsif was of opinion that they 
were even more ancient than the zemindar: 
in which they are situated. 'The question 
whether they are held on a permanent 
under-tenure from the zemindar must 
depend on whether the revenuefrom these 
mokhasas was taken into consideration in 
computing the assetsof the zemindari at the 
time of the Permanent Settlement. As the 
question of the Civil Court's jurisdiction 
over these suits has been raised, we have no 
alternative but to decide itin these proceed- 
ings even though the question whether 
the land was or was not excluded from the 
assets of the zemindari may resemble a 
question of fact. No Court can confer 
jurisdiction on itself by wrongly deciding 
faets necessary to be proved to determine 
a question of jurisdiction. 

A similar question came up for decision 
in Mulpuri Veerabhadradu v. Aletapudi 
Subbarina (1) and it was decided therein 
that certain other mokhasas situated in the 
same zemindari of Nuzvid were part of 
an estate as defined in s. 3 (e) of the 
Madras Estates Land Act and that a suit 
by a landholder mokhasadar against his 
tenants would lie only ina Revenue Court, 
We areinformed that that decision is at 
present under appeal to His Majesty in 
Council. In any case the question has to 
be freshly decided in th'ese appeals upon 
the records available and on the evidence 
taken at the trial, . 

] may first refer to the Fifth Report 
from the Select Committee on the affairs 
of the East India Company which in 
Appendix No. 18 contains the instructions 
issued in 1799 to Collectors in the Presi- 
deney of Fort St. George for the Per- 
manent Settlement which was carried ouj in 
1802. The Government set out the object 
of making the settlement as constituting 
the zemindars proprietors ,of their res- 
pective zemindaris as estates, fixing the 
juma or land tax in perpetuity, abolishing” 
all uncertainty of the amount and all dis- 
order and confusion in the collectioh, remov- 
ing Opportunities for exactidh and collusion 

(1) 78 Ind. Oas. 287; 19 L. W, 671; (1921) M. W, 
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and simplifying intricacies in the details of 
the revenue business. The Goverfment state 
in para. 17 that they have resolved to adopt 
ithe statement ofthe Circuit Committee asthe 
general standard and in other paragraphs 
they announced their intention of fixing the 
assessment, exclusive and independent of 
all duties and taxes and other collections 
known as "sayer' ,includibg Abkari or tax 
on the sale of intoxicating liquor, and ex- 
cluding the salt revenue and independent- 
ly of all existing alienated lands, whether 
exempt from the paymentof public revenue, 
with or without due authority (the village 
maniams, or land held by public and 
private servants in lieu of wages, excepted). 
Then in para. 16 they state :— 

“ All allowances of Cauzees and Govern- 
ment Revenue Officers, (curnums excepted) 
heretofore paid by landholders, as well as 
any public pensions hitherto paid through 
.the landholders, are to be added to the 
amount of jama, and to be provided for 
by Government, under prescribed regula- 
tion." 

In para. 25 they state:— 

“All private lands at present appropriated 
by the zemindars and other landholders to 
the subsistence of themselves and families 
as well as all lands held by piivate servants 
and dependents, wil be considered as 
forming part of the circar land, and there- 
with responsible for the publie jama,” 

It may beseen from this that the only 
allowances of Revenue Officers excepted 
were those of karnams. In Regulation XXV 
of 1802, which iniroduced the Madras 
Permanent Settlement, karnams were speci- 
ally provided íor. Under s. 11 they could 
only be removed from their offices by a 
Court of Judicature ; and Regulation XXIX 
of 1802, which was enacted simultaneously, 
contained a similar provision in 8.5, The 
object of the Government in so providing 
. for the village karnams apparently was that 
the services of these village officials were 
necessary after the introduction of the 
Pemmanent Settlement for Government 
purposes as well as for those of zemindar, 
and they had a duty to render to both 
masters in keeping correct accounts of the 
cultivation and the payment of assessment, 

The three villages ot Goteru, Surampudi 
and Komaravaram were held as deshmuk 
or deshpandya pokhasas. These deshmuks 
or deshpandyas were originally collectors 
of revenue under the :zemindars. After 
the Permanent Settlement, the Government 
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would naturally look only to the zemindar 
for the realisation of the revenue due to 
them and would have no necessity to retain 
any officials tc collect the revenue for them 
from the cultivators of the land. In 1860 
the Government entered into an enquiry 
whether the mokhasa villages in the 
Masulipatam Division of the Kistna Distiict 
were resumable ; and in this connection Mr. 
Taylor the Inam Commissioner senta report 
filed as Ex. ILI. He reported that “these 
mokhasas, Z082in number, were grants made 
by the ancient zemindars to their relations, 
dependants orcastemen and peons.” He 
added, j 

“Some mokhasas are likewise held by 
muzumdars and deshpandyas, the former 
revenue servants of the zemindars, who 
have long ceased to perform any service." 

His report goes on to refer to the state- 
ments prepared by the Circuit. Committee, 
the Special Commissioner's report on the 
Permanent Settlement of the Nuzvid and 
Charmahal zemindarisand the statement 
accompanying it; and hecomes finally tothe 
conclusion that the contention of the zemin- 
dar that the revenues of these villages were 
included in the assets of the zemindari was 
correct. He observed that there was no 


ground for classing these mokhasas with 


lakhiraj lands excluded by the sanad. The 
Board of Revenue and the Government 
agreed with Mr. Taylorand the question of 
claiming reversionary right to the villages 
was dropped. 

Now Ex. YYYY referred to in Mr. Taylor's 
report shows these three villages of Goteru, 
Surampudi and Komaravaram with their 
average revenue. The total average revenue 
of all these villages for 8 years comes to 
Pagodas 22101, Fanams Z0 and cash 12 3/8. 
This figure appears again in the abstract 
Ex. XXI (b) under the head of the Nida- 
davole pargana and ihe foot note states, 

"The mokhasa .vilages and grants being 
immediately under the zemindar and given 
orresumed when he pleases are included 
in Government collections." 

Exhibit YYYY (1)isa statement ofreceipts 
of revenue for four years from Fasli 1205 to 
1208 corresponding to1794 to1798, Thisshows 
that the average receipt per annum was 909 
Madras Pagodas, and 15 Fanamsfrom which 
a deduction of 834 Madras Pagodas and 12 
Fanams is made as payment made by the 
mirasidars to the circar leaving 75 Madrgs 
Pagodas and 3 Fanams as net receipt by 
the mirasidars per annum. The learned 
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District Munsif was of opinion that Mr. 
Taylor made a mistake in thinking that 
the full value of the mokhasas was included 
in the Government collections. He thinks 
that the fact that the mokhasadars re- 
tained 75 Pagodas as remuneration for their 
offices makes all the ditférence. There is 
no doubt that these 75 Pagodas formed the 
average perquisites of deshmuks or desh- 
pandyas and that they were service-holders 
in that respect, But there is nothing on 
record to show what was done with these 
79 Pagodas. If this sum represented their 
remuneration for collecting revenue, the 
instructions of the collectors were not to 
exclude it from the assets because it repre- 
sented the allowances hitherto paid by the 
landholders and in future to be provided for 
by Government. In Rajah Nilmony Singh Deo 
v. Government (2) Sir Barnes Peacock, O. J. 
of Bengal, observes that Government 
would not have allowed any portion of 
their revenuein consideration of private 
services to be rendered to the zemindar: 
and this observation was repeated in the 
judgment of the Judicial Committee in 
oe Singh Deo v. Bakranath Singh 


The lower Courts referring to s.4 of 
Regulation XXV of 1802 have endeavoured 
to class these mokhasas under the head of 
lakhiraj lands or other lands paying only 
quit rent. 
amount of quit rent would include any- 
thing less than the full assessment and 
that the amount might vary according to the 
. grant. He referred us to Tatikonda Buchi 
Virabhadrayya v. Sonti Venkanna (4) which 
was a easeof an inam excluded from 
the zemindari assets at the time of the 
Permanent Settlement which was conse- 
quently not an estate within the meaning 
of s. 3 of the Madras Estates Land Act. 
This is begging the question which has 
to be decided. There is no doubt that if 
an ugrdharam or mokhasa is excluded from 
the assets of the zemindari it is not an 
under-tenure; but from the documents al- 
ready referred to, it is clear that these 
mokhasas continued to be partof the zemin- 
dari estate after the Permanent Settlement 
was brought into force, In Venkata Nara- 
simha Appa Rao Bahadur v, Sobhanadri 


(2) 6 W. R. 121. 

(3) 9L A. 104; 9 C. 187; 5 Shome L. R. 68; 4 Sar. 
P. O. J. 335; 4 Ind. Dec. (N. s.) 777 (P. QJ. 
puta Ind. Cas. 769; 24 M. L. J. 659; (1913) M. W, 


Mr. Ramadoss argued that the. 
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Appa Rao Bahadur (5) the Judicial Com- 
mittee obterve that the records of the Cir- 
cuit Committee could not atfect the rights 
a3 between the mokhasadars and the zzmin- 
dar but they, however, agreed with tne 
High Court in thinking that they might 
be good evidence witn reference to the 
system upon which the Governmentclaimed 
to deal with the zemnlar's property, and 


it 1s that question that has fallen to be 


decided in the present cases. As there 
appears to beno doubt that the mokhasis 
in question owned by the plaintiffs in these 
suits were not excluded at the time of the 
Permanent Settlement from consideration 
in computing the assets of the zemindari, 
it follows that they are stil held on a 
permanent under-tenure of the Nuzvid 
zemindari, aud, therefore, these suits are 
by s. 189 of the Madras Act I of 1908 ex- 
eluded from the jurisdiction of the Civil 
Courts. It may follow ineidentally that 
under 8.6 of that Act, the persons in oc- 
cupation of ryot? land have acquired per- 
manent occupancy, but this is not for us 
to decide in the present appeals. Noris 
it necessary in these proceedings to make 
any ‘pronouncement whether the zemindar 
has a subsisting right to resume these 
mokhasas seeing that the zemindar is not 
a party and the point does not directly 
arise. 

The appeals are allowed and the decrees 
of the District Munsif and the Subordinate 
Judge are reversed and the District Munsif 
will be directed to return the plaints to the 
plaintiffs for presentation in a Oourt having 
jurisdietion to try the suita. 

The appellants will get their costs from 
the respondents throughout. 

Odgers, J.—The same question arises 
in all these appeals, I agree with the 
judgment just pronounced by my learned 
brother, but as we are differing from both 
the lower Courts, [ will add a few observa- 
tions of my own. The learned District 
Munsif proceeded with the assumption that 
Mr. Taylor overlooked the fact thas the 
amount retained by the mokhasadars ag 
remuneration for their office was excluded 
from computation le. g, Ex. YYYY (1)j and 
it was that that made all the difference, (‘he 
learned Subordinate Judge agreed with thi& 
view, viz., that only the Jodi payable to the 
zemindars was taken intoaccouht in fixing 

(5) 20 M. 52atp.57; 16 M. L. J. 1; 1 AL E. T. 3; 3 


O. L. J. 1; 3 A. L. J. 55; 8 Bom. L. R. 1; 10 C. W.N, 
161; 33 I. A. 46; 8 Sar. P. C. J. 897 (P. ©). 
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the peisheush. Both the Courts seem to. 


have proceeded on the view that, because 
these mokhasa villages were probably earlier 
in date than the existence of the zemindari 
in whiehthey are admittedly situated, there- 
fore they must necessarily be excluded from 
the zemindari and are, therefore, not estates 
within the meaning of the Madras Estates 
Land Aet. Itseems to mé equally prob- 
able that, although these villages may not 
strictly be grants by a zemindar to their 
relations or dependants and all we have to 
go by isthe recital in Ex. YYYY (1) that 
these villages have been in existence for 
400 years when the zemindari came into 
existenee these villages were adopted so to 
speak by the zamindar as under tenures 
from him and almost certainly with the 
duty of service attached to them on the 
part of the mokhasadars, There is evi- 
dence in this case that the services required 
trom these mokhasadars were deshmuk. The 
villages were so described in Ex. YYYY 
(1) aud the mokhasadars are described as 
deshpandyas or collectors of revenue under 
the zemindar. It seems to me, therefore, 
that we have a case of mokhasa villages 
practically in the position of grants of 
inams, for personal service, and if that is 
so, Sri Raja Parthasarathy Appa Itao 
v Secretary of State (6)is authority for 
the position that prima facie these vil- 
lages form part of the estate of the 
zemindari and are  resumable by the 
zemindar and not by Government. This 
is the opinion of Mr. Taylor in the pro- 
ceedings of the Madras Government, 1360, 
Ex. III, and it seems to me that we ought 
not lightly to put aside this opinion whieh 
was adopted by Government, Ex. IV, follow- 
ing asit did the conclusions-of the Circuit 
Committee. The argument on the other side 
depends on the table in Ex. YYYY (1) which 
shows that the total average receipts from 
these three villages were 909 Madras Pagodas 
per annum of which 834 was the amount 
paid by the mokhasadars to the circar and 
the Balance 75 Madras Pagodas is classed 
under the headinge of ‘Netreceipt by the 
mirasidars per annum.’ It is contended by 
Mr. Ramadoss for the respondents in ac- 
cordance with the judgments of the lower 
Courts that we must take 834 Pagodas asa 
favourable,rent and, therefore, as outside 
the operation of s. 3 (e) of the Madras 
Estates Land Act. It seems to me to be 

Ind. Cas. 871; 33 M. 620; (1913) M. W. N. 959; 
T ER T. 514; 26 M. L, J. 39. a 
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equally arguable that of the total collec- 
tion of 903 Madras Pagodas, 834 was the 
rent actually payable in cash and 75 was 
the rent received by or payable to the 
zemindar in kind; that is to say, that 75 
Pagodas was allowed off the rents in respect 
of the services rendered by the mokhasa- 
dars. The Circuit Committee says that. 
services arenotto be excluded. (See 5th 
Report by Firminger, page 174, para. 16) 
which are ingtructionsissued by the Madras 
Government in October, 1799, when under- 
taking the Permanent Settlement and in 
para. 17 itis stated that it had been re- 
solved to accept the statement of the Oom- 
mittee of Circuit as the general standard. 
Reference is made to the  foot-note to 
Ex. XXI (b), an abstract of the revenue 
collections taken by the Cireuit Committee, 
namely, that the mokhasa vilages and 
grants being immediately under the zemin- 
dar and given or resumed when he pleases 
are included in Government (therefore, 
zamindar's) collections. The revenue retain- 
ed by the present mokhasadarsafter payment 
of the usual proportion is 8362 Madras 
Pagodas 17, Fanams, 65 cash. That is dealt 
with by Mr. Taylor in para. 4 of Ex. III and 
he adde “this isalso borne out by the village 
war accounts, of the Circuit Committee." 
There seems to me, therefore, to be no good 
reason why Mr. Taylors Report and the 
Government Order thereon which have been 
frequently referred to and relied on by 
Courts in this Presidency {see for latest 
example Mulpuri Veerabhadradu v. .Meda- 
pudi Subharina (1)] should not be adopted. 
The investigation of the Circuit Committee 
took place about 1780 or 150 years ago. 
Mr. Taylor's report was 65 years ago. 
These investigators and especially the 
Circuit Committee were a great deal nearer 
the origin of these zemindaris than we 
are to-day and no doubt information was 
available to them which is no longer 
available to-day. In my opinion, therefore, 
the greatest weight ought to be given to 
those reports and opinions and it seems to 
me impossible to say that from the fact 
that 75 Madras Pagodas is shown as a 
receipt by the mirasidars that the balance 
must be taken as a favourable rent and 
that the former sum cannot be considered 
to be a service rent. Section 4 of the 
Madras Estates Land Act does not include 
service land atall. For these reasons I 


'am ofopinion that the decisions of bott 


the lower Courts were wrong and the 
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appeals must be allowed. I agree with the 
order proposed in this behalf by my learned 
brother. 


v. N. V. Appeals allowed. 


OUDH CHIEF COURT. 
MisogLLangous Civiu APPEAL No. 12 or 1926. 
l September 3, 1926. 
Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
ADITYA DAT RAM—OsJzcTor— 
APPELLANT 
VETSUS e 
JAGJIWAN DAS—Dsores-HoLpEr 
AND KRISHN NARAIN-—AUCTION- 
. PoncBHASER— RESPONDENTS, 

C. P. C. (Act V of 1908, O0. XXI, r. 92, 
O. XLIII, r. (1) (j)—Order confirming sale, whether 
appealable—Death of judgment-debtor before con- 
firmation of sale—Notice to representatives before 
confirmation, whether necessary. 

An order under O. XXI, r. 92,0. P. C., confirming 
a sale held in execution of a decree is not appealable. 

Where an execution sale has been effected during 
the lifetime of a judgment-debtor and he dies 
before the sale is confirmed, the Court is not bound 
to issue notice to the representatives of the judgment- 
debtor before confirming the sale. 

Appeal against an order of the Sub- 
Judge, Fyzabad, dated the Ist December, 
- 1920. 

Messrs. Ali Mohamad, M. Wasim and K. 
P. Misra, for the Appellant. 
Mr. H. K. Ghosh, for the Respondents. 


JUDGMENT.—This is an appeal 
under the provisions of O. XLIII, r. 1 (7) 


against an order of Ist December, 1925, : 


confirming a sale in execution. It isto be 
noted that the rule in question permits an 
appeal against an order under r, 7 2 or r. 92 
of O. XXI setting aside or refusing to 
set aside a sale. The order appealed against 
is an order under O. XXI, r. 92 confirming 
the sale. There was no question of the 
Court below setting aside the sale because 
it did not set it aside, and there was no 
question of the Court below, refusing to 
set aside the sale, because it had never 
been asked to set it aside. Thus, in our 
opinion, the appeal would fail in limine. 
But we consider it desirable to state a few 
additional facts. | 
holder held a decree of 1921 against Babu 
Sitapat Ram. After several attempts 
to obtain satisfaction of this decree, he 


‘27th October, 1925. 


‘injunction staying the sale. 


Jagjiwan Das decree- - 
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brought! to sale eleven separate interests 
in landed property. 

The sale proclamation was issued and 
the date of sale was fixed for the 20ih 
October, 1925. The sale officer adjourned 
the sale from time to time, but eventually 
carried it out. on the 27th October, 1925, 
and the properties in question were sold to 
Kishan Narain. We have it that Jagjiwan 
Das had on the 25th of October applied, 
asking that certain of the properties should 
not be brought to sale. His application was 


“mot, however, decided until the 28th October, 


1925, after the sale in question had taken 
place. On the 3rd November, 1925, Sitapat 
Ram died. This appeal has been filed by 
Aditya Dat Ram, who alleges that he is 
Sitapat Ram’s heirand representative. It 
is not admitted by the other side, that he 
is the sole heir and representative of Sitapat 
Ram deceased, though he is admittedly one 
of Sitapat Ram's sons. Now the case stands 
at this. ‘he sale had taken place on the 
Neither the decree- 
holder nor the auction-purchaser had made 
any objection. No person had applied to 
get aside the sale under O. XXI, r. 90. No 
application had been made by anybody. 


We are asked to set aside this sale 
on three grounds. The first ground 
alleged is that the Subordinate Judge of 
Benares had issued an effective temporary 
The second is 
that the Subordinate Judge of Fyzabad 
had issued an order postponing the sale, 
and the third is that the heirs of Sitapat 
Ram were not made parties to the proceed- 
ings after the death of their father. Our 
decision on these points is as follows :— 

The Subordinate Judge of Benares did 
not issue an injunction staying the sale. 
He sent a letter to the sale officer hoping 
that he would postpone the sale. We need 
not go into the question as to what was 
the jurisdiction of the Subordinate Judge 
of Henares to issue an effective order of 
this nature, because on, the face of it he 
did not issue any order at all. Undera 
decision of the Allahabad High Court : Raja 
Ram v. Dharam Das (|), the Subordinate 
Judge of Benares cculd not have issued a 
temporary injunction to a Court. In respect 
of the second point it is gufficiént to note 
that the alleged order of the Subordinate 
Judge of Fyzabad postponing the sale vas 
not delivered until after the 27th October, 


(1) 2 A. L, J. 601, 


e 


* tbat the Subordinate Judge 


10 a 


1923, the date on which the sale took place. 
The third point requires a slightly more 
lenghty treatment, It is perfectly true 
who confirmed 
the sale did not issue notice to the heirs of 
Sitapat Ram after his death, but it is to 
be noted that the sale had taken place when 
Sitapat Ram was alive and that under the 
rules it was not necessary to issue any 
notice to Sitapat Ram, before confirming 
the sale. As there was no necessity to issue 
notice to Sitapat Ram, there was no neces- 
sity to issue notice to his heirs after his 
death. The heirs werein no way prejudic- 
ed. They had an opportunity to make an 
applieation to have the sale set aside if they 
so desired under the provisions of O. XXI, 
r. 90. They made no such application, In 
these circumstances we do not consider 
that there are any merits in this appeal. 
We dismiss this appeal with costs. 
A. N, A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Reviston Oase No. 317 or 1996. 
May 31, 1926. 
Present:--Mr. Justice Cuming and 
Mr, Justice Page. 
ASUTOSH GHOSE AND ANOTHER— 
DRBFENDANTS—PRTiTIONEKS 
versus 


INDU BHUSAN GHOSE-—PLAINTIFF 
~-OPPOSITE Party. 

C. P. C. (Aet V of 1908), s. 115, O. XT, v. 21—In- 
herent powef of Courts, when to be exercised-— Remedy 
by way of appeal— Order dismissing suit under O. XI ; 
v. 21, C. P. C.—Inherent power to review 

An order under O. XI, r. 21,0. P. Q., dismissing a 
suit for failure to answer interrogatories, being ap- 
pealable, a Court has no' power to review such an 
order in the exercise of its inherent power under 
s. 151, O. P. O. A Court cannot invoke an inherent 
jurisdiction where there is a provision in the Code 
whith, if applied, will meet the justice of the case, 
however desirable it may deem that an order should 
be passed under s. 151, C. P. C. [p.71, cols. 1 & 2.] 

Per Cuming, J.—Jurisdietion o£ Courts is derived 
from the (ode $nd by the provisions of the Code 
~ they must be guided. [p. 71, col. 1.] 

Per Page, J.—Whenever it is necessary for the 
ends of justice or to prevent an abuse of the process 
of the Cowrt, the Oourt has always jurisdiction to 
pass an order under s. 151, O. P. C., unless its juris- 


diction in that behalf has specifically been taken away. 


from it. [p. 71, col. 2.] 

" Rule against an order of the Sub-J udge, 
First Court, 24-Pergannas (Alipur) in 
Miscellaneous Case No. 121 of 1925, in Money 


ASUTOSH GHOSE b, INDU BHBSAN GHOSR. 
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Suit No. 12 of 1925, dated the 28th January, 
1926. 
Babus Dwarka Nath Chakravarti and 
Bhupendra Chandra Guha, for the Peti- 
tioners. 

Mr. Sarat Chandra. Rov Choudhury and 
Babu Suresh Chandra Talukdar, for the 
Opposite Party. 

JUDGMENT. - 

Cuming, J.—The facts of the case out 
of which this Rule arises are these: The 
opposite party brought amoney suit against 
the petitioner claiming a sum of Rs 1,500. 
In the course of this suit certain interroga- 
tories were delivered to the'plaintiff by .the 
defendant. The plaintiff did noi answer 
these interrogatories by the date fixed by 
the Court. On the date fixed for the de- 
livery of the answers to the interrogatories 
by the plaintiff, opposite party's Pleader 
stated that he had no further instruction. 
On this the Court dismissed the plaintiff's 
suit for non-prosecution under O. XI, r. 21, 
C. P.O. The plaintiff then moved the 
Court under O. IX, r. 9 and s. 151 of the 
C. P C., praying to have the suit restored 
for various reasons which itis not neces- 
sary to set forth. The learned Judge thus 
dealt with the matter. He stated that it 
seemed a fit case for restoration. He noted 
that it had been argued that neither O. 
IX, r. 4 nors. 152 applied to a suit dis- 
missed under O. XI, r 21. He, however, 
held that it is quite immaterial which of 
the sections applied. He further held that 
it did not matter in the least if an applica- 
tion for a review was necessary. The 
Court, he held, had suffieient power and 
authority to set aside the order of dismissal 
if justice demanded it and he proceeded to 
seb aside the order. He did not, as faras I 
can ascertain from his judgment, appar- 
ently purport to act under any section of 
the Code. Against this order the.defgnd- 
ant moved this Court ánd he contends that 
the Judge had nojurisdietion to do what 
he did. Now, under.what provisions of 
law the learned Judge purported to aet it 
is not easy to discover. If [have understood 
him rightly he purported to act under no 
provisions of law. He seems to think that 
if justice demanded it he could set aside 
any order whether the Code empowered 
him todosoor not. Mr. Roy Choudhury 
contends that the learned Judge must be 
considered to have acted under s. lol of 
the C. D. C., for admittedly there is no 
other section of the Code under which 
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he could have acted. It may be pointed 
‘out that Courts of Law are bound to act 
in accordance with the law prescribed and 
not according to a Code of their own mak- 
ing. Their jurisdiction is derived from the 
Code and by the provisions of the Code 
they must be guided. i 

I must take it, therefore, that the learn- 
.ed Judge acted under s. 151. Ifhe did not, 
his action is wholly illegal and without 
jurisdietion. 

We have now to consider whether he 
had jurisdiction under-s. 151 to review his 
former order and get it aside. Now, to my 
mind, s. 151 can have no application to a 
-case which is already provided for by the 
O. P. C. A Court cannot review its own 
-order under s. 151. Order XLVII 
vides the case in whichea Court can re- 
view ite own order and it seems to me by 
implieation that unless the case falls with- 
in O. XLVII, à Court has no power to 
review. Ifa Court can deal in review with 
cases that do not fall within O. XLVII, 
then obviously it wasa waste of time to 
have enacted O. XLVII, or indeed to have 
enacted a Code at all. For if all the matters 
which are dealt with under the Code can 
be dealt with under s. 151 as has been 
seriously contended then obviously the 
whole of the elaborate Code could have 
been contained in the five lines of s. 151. 

My own view is that a Court has only power 
to act under s. 151 and invoke its inherent 
power when the case is not provided for 


by any specific enactment in the Code, but: 


if there is a specific enactment in the Code 
under which the matter can be dealt with, 
the Court has no jurisdietiou to invoke its 
inherent powers unders. 151. This is not 
a case in which there was no remedy pro- 
vided by the Code. Therewas a remedy 
by way of appeal against the order dismiss- 
ing the suit for default under O. XI, r. 21. 
In suth circumstances the learned Sub- 
ordinate Judge had no jurisdiction to re- 
view his order under s. 151. He does not 
suggest that he reviewed the order under 
O. XLVII, norindeed isit suggested that 
the order could have been reviewed under 
that Order. 

The result is that the Rule must be made 
absolute, the order of the learned Sub- 
ordinate Judge restoring the case to file 
vacated and the order dismissing the suit 
. "under O, XI, r. 21 restored. ; 

The petitioner is entitled to the costs. 
Hearing fee two gold mohurs. 


ASUTOSH GHOSE U, INDU BHUSAN GHOSE. 
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Page,U.—lI agree that the Rule should 
be made absolute. 

Iregret, however, that ib is necessary 
that we should do so, because I think that 
the learned Judge firmly believed that in 
passing the order in question he was tak- 
ing the best step available to remedy what 
he regarded as an unfortunate order that 
he had passed on the 218t October, 1925. 
It appears to me to be clear from the 
first words of his order of the 28th January, 
1926, that the learned Judge purported 
to restore the case under s. 151 of the C. 
P.C. The question that we have to con- 
sider is whether in passing the order under 
s. 151 he was either exercising a jurisdic- 
tion with which he was not vested or, if 
he possessed jurisdiction in that -behalf 
whether he was exercising it according to 
law. Speaking for myself I should hesitate 
before I place any restriction upon the 
inherent powers which itis expressly pro- 
vided by s. 151 are to be retained by the 
Court. As I apprehend the matter the 
Court, in the words of the Code, possesses 
inherent power to make such orders as may 
be necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
In my opinion, the question that we have 
to determine is whether the Court in 
passing the order in question was entitled 
to do so, because it was necessary that 
the order should be passed to meet the 
ends of justice. I think that the true scope 
of the jurisdiction of the Court under s. 
151 was stated by Woodroffe, J., in Abdul 
Karim Abu Ahmed Khan Ghazanawi v. 
Allahabad Bank, Ltd. (1) In my judg- 
ment, whenever it is necessary for the 
enda of justice or to prevent dn abuse of 
the process of the Court, the Court always 
has jurisdiction to pass an order under 
8. 151 unless its jurisdiction in that behalf 
has specifieally been taken from it. But 
"whether justice does require a Court to 
invoke its inherent jurisdiction, must be 
determined by that with reference to the 
particular facts of the qase and the rule of 
law thata Court cannot invoke an inherent 
jurisdiction where there is +a provision in 
the Code, whether by way of remand or 
otherwise, which, if applied, will meet the 
justice of the case." Ifa Cour} passes an 
order under s. 151 where there is a pro- 
vision in the Code which, if applied, will 
meet the justice of the case, in my opinion, 


(1) 41 Ind. Cas. 598; 44 C. 929 at p. 939; 21 C. W., 
N. Ur. 96 Q. L. J. 49. Vv 
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it is not exercising the -jurisdiction with 
which it is vested under s8. 151, O. P. O., in 
accordance with law. However desirable 
a Court may deem it that an ordershould 
be passed under s. 151 the Court is not act- 
ing in accordance with law if it elects 
arbitrarily to disregard the express pro- 
visions of the Code which, if applied, would 
meet the justice of the particular case. It 
is conceded that in the present case an 
application to review the order in ques- 
tion underO. XLVII, r.1 would not have 
been successful, for, admittedly, the plaint- 
iff could not have brought his case within 
the ambit of O..XLVII, r.l. But was it 
necessary in these circumstances to meet 
the ends of justice that the Court should 
have ‘proceeded under s. 151? In my 
opinion, clearly.not, for it.was open to the 
plaintiff to appeal agaiast the order which 
had been passed dismissing his suif. It 
follows, therefore,that if the learned Judge 
passed the order purporting to act under 
B. 151 he was not exercising the jurisdiction 
with which he was vested according to 
law. 

For these reasons I agree that the Rule 


should be made absolute. 
A. N. A. Rule made absolute. 


quor emn € 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvin Suit No. 434 or 1926. 
August 12, 1926. 
Present:—Mrr. Lobo, A. J. C. 
LLOYDS BANK Lr».—PLaiNTIFFS 

e versus 
F. O. DEVIDAS KALLIANDAS— 


DEFENDANTS. 

C. P. C. (Act V of 1908), O. XXXVII, r. 8— 
Summary suit on negotiablés—Leave to defend when to 
be given—Conditions as to security etc., when imposed, 

The question to þe considered on an application 
under O. XXXVII, r. 3, 0. P. O., is whether or not a 
triable issue is disclosed by the defendants on affidavit 
or otherwise, a triable issue meaning a plea which 
is at least plausible, and ence a Court comes to the 
conclusion that there isa triable issue in the case, it 
must grant leave jo defend without requiring the 
defendant either to pay the amount claimed in Court 
or to furnish security therefor. Such a condition must 
be imposed only in exceptional cases where for in- 
stance there appears to be so grave a suspicion that 
the Court cones to the conclusion that the defence 
is put in only in ordé to obtain further time. [p. 73, 
col. 1. 

‘Periya Miyana Marakayar & Sons v. Subramania 
Iyer (1), followed. l 

‘A’ plea, that the plaintiffs are not holders in due 
course, raise a triable'issue, [p. 72, c01-2.] 
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JÜDGMENT.—This a suit for Rs. 32,000 
odd on eight bills drawn- by Messrs. Garnet 
W. Edmunds on the defendants.the firm of 
Devidas Kalliandas & Co. of Mtiltan City. 
The plaintiffs allege that they are holders in 
due course for value of the bills in question. 
The bills were unconditionally accepted by 
the defendants but-were subsequently dis- 
honoured on presentation. "The .suit.is 
brought under Ch, XXXVII of.the C. P.-C. 
The defendants have applied for ‘leave to 
defend mainly on two grounds: (1) that-the 
billssued on were drawn by Messrs. Garnet 
W. ‘Edmunds on the défendants to cover the 
value of certain piece-goods,ordered by the 
defendants from Messrs, Garnet W. Ed- | 
munds—that the goods which thege ‘bills 
actually cover are not in accordance-with 
the orders of the defendants being inferior 
in quality, different in finish, shade and 
colours,some of the goods never having 
been ordered by the defendants. They, 
therefore, allege that there has. been a total 
failure of consideration ; (2) that the bills 
were accepted by the defendants on -the 
understanding that the goods, the value of 
which they represented, were of a descrip- 
tion answering the contract and were the 
goods ordered by the defendants. 


In arguments a 3rd ground was urged by 
the learned Pleader who appeared for the 
defendants, viz., that the plaintiffs, Llyods 
Bank Ltd, were not holders in due course 
for value but were merely the agents of 
Messrs. Garnet W. Edmunds the original 
drawers, for collection of the bills. 

I have allowed the defendants to raise 
this 3rd ground and IJ feel that I am justified 
in permitting them to do so. The record 
shows that no copy of the plaint was-served 
on the defendants, "The summons served 
upon them, a copy of which is on the 
record, merely statesthat a suit has been 
filed against defendants under O. XXXVII 
ofthe ©. P. O-for Rs. 32,000 odd on eight 
bills of exchange, copies of which. areannex- 
ed. The defendants reside at Multan.and 
were served there. They. had to apply for 
leave to defend within 10 days and it -was 
elearly impossible for them within that 
period to obtain a copy of the plaint ,and 
acquaint themselves with the allegations 
therein made by the plaintiffs. 


Now, the principles upon which leave to 
defend should be granted insuch suits hag 
been laid down by the Madras High ‘Court 
in the case of Periya Miyana Marakayar 
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& Sons v. Subramania Iyer (1) The learned 
Chief Justice in that case, following the 
rulings of the House of Lords in Jacobs v. 
Booths Distillery Co. (2), Codd v. Delap (3) 
and Jones v. Stone (4), held that the question 
to be considered on an application under 
O. XXXVII, r.3, 0. P. C, was whether or not 
a triable issue was disclosed by the defend- 
ants on affidavit or otherwise; a triable 
issue meaning a plea which was ab least 
plausible. The learned Chief Justice said: 
“Once the Court comes to the conclusion 
that there is a triable issue in the case, it 
must grant leave to defend without requir- 
ing the defendant either to pay the amount 
claimed into Oodurt or to furnish security 
therefor. Such a condition must be impos- 
ed only in exceptional cases where, for 
instance, there appearg to be so grave a 
suspicion that the Court comes to the con- 
clusion that the defence is put in only in 
order to obtain further time." 

Had this suit been filed by the original 
drawers of the bills in question, Messrs. 
Garnet W, Edmunds, I think the defend- 
ants would have been entitled to leave to 
-appear and defend on the grounds raised 
by them in their application “for leave to 
defend. 

On the other hand, if theallegation of the 
plaintiffs, that they are holders in due 
course for value, had been admitted by the 
defendants, there would, in view of the 
proviso to s. 43 of the Negotiable Instru- 
ments Act, have been no triable issue be- 
tween the parties. ; 

But the question, whether the plaintiffs 
areor are not bolders in due course for value, 
is in this case itself a triable issue. 

I have been referred in argument tos. 118 
(g) of the Negotiable Instruments Act and 
the presumption referred to therein. This 
isa rule of evidence which might affect the 
question of the burden of proof. 1t cannot, 
in my opinion, be held to preclude the de- 
fendantsfrom proving that the plaintiffs 
are not, as-a-matter of fact, holders in due 
course for value. 

Again I have been referred to the letters 
' A-B' endorsed on the bills in suit showing 
thatthe bills in question were advanced bills 
and not bills for collection. On the other 


(1) 78 Ind. Cas. 505; 46M. L. J, 255; 19 L. W. 342; 
(1924) M. W. N. 240; A. I. R. 1924 Mad. 612. 
e (2) (1901) 85 L., T. 262; 50 W. R. 49. 
(3) (1905) 92 L. T. 510. 
(4) (1894) A. C. 122; 63 L. J. C, P. 68; 6R 437; 70 L. 
A 
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haud, it i4 pointed out that Banks, in respect 
of such bills as I am here concerned with 
are, asa rule, collectors or agents for the 
original drawers I have also been referred 
by the defendants to para. 5 of their applica- 
tion for leave to defend, wherein they state 
that the shippers Messrs. Garnet W. Ed- 
munds have offered them an allowance 
ranging from 7} to 12 per cent. in order to 
induce them to take up the goods. This 
would prima facie indicate it is argued 
that theoriginal drawers are still interested 
in the bills in suit. 

The question, therefore, whether the 
plaintiffs are or are not holders in due 
course for value,is a triable issue between 
the parties. 

Again, I have been referred to the case 
reported in Motishaw & Co. v. Mercantile 
Bank of India Ltd. (5) butthe position of the 
Mercantile Bank in that case as discounters 
of the.bill in question does not appear to 
have been questioned. 

I would, therefore, grant leave to the de- 
fendan:s to appear and defend the suit. 

At the same time I feel that this leave 
should not be unconditional as I have grave 
suspicions that the defence set up is not 
entirely honest. 

Though the amount in suit is large, the 
plaintiffs hold the goods against which the 
bills in suit were drawn, as security. The 
plaeing of impossible conditions on the 
defendants, after granting them leave to 
appear and defend, would be taking away 
with onehand what the Court has granted 
to them with the other. I think the position 
will be satisfactorily met if I make theleave 
granted to the defendants to appear and 
defend, conditional upon their “furnishing 
security to the satisfaction of the Nazir of 
this Court to the extent of Rs. 10,000 (ten 
thousand) which comes toabout ird of the 
claim in suit. Asa matter of fact I limit 
this security to Hs. 10,000 because this is 
not the only suit in which I propose to grant 
leave to defendants to defend. $ 

Security to be furnished within 14 days 
If security is not furnished within 14 days 
the suit will be called up ineChambers for 
further orders. 


A.N 


; e Leave to defend gran 
(5) 37 Ind. Cas. 258; fend granted. 


4l B 566; 18 Bom. L. R. 521 
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OUDH CHIEF: COURT. 
MISCELLANEOUS CIVIL APPEALS Nos. 1l AND 14 
or 1926. 

July 30, 1926. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza, 
DAMODAR DAS—APPELLANT 
versus 


Sheikh HAMID RAHMAN— RESPONDENT. ` 

Provincial Insolvency Act (V of 1920), s. 38— Proof 
of debts—Debts not barred on adjudication, whether 
can be proved after they are time-barred. 


Debts which are within tim on the date of the 
adjudication of the debtor as an insolvent can be 
proved in insolvency even though they become time- 
barred before they are actually proved. 


Sivasubramania Pillai v. Theethiappa Pillar (1), 
ollowed. 
i Appeal against an order of the Fourth 
Additional District Judge, Lucknow, dated 
the 7th December, 1925. 

Mr. P. D. Rastogi, for the Appellant, 

Messrs. Niamat Ullah and M. H. Qidwai, 
for the Respendent. 

JUDGMENT.—These appeals | are 
against orders of the District Judge of 
Luckaow in the exercise of his insolvency 
jurisdietion refusing to admit two debts to 
proof under the provisions of s, 33 of the 
Provincial Insolvency Act (Act V of 1920) 
on the ground that they were time-barred. 
The claims in question are those of Bal- 
gobind-for Rs. 950 20 upon a promissory 
note for Rs. 500 dated 17th June, 1917, and 
of Damodar Das for Rs. 2,155 upon a pro- 
missory-note for Rs. 2,000 dated 19th May, 
1919. The facts are as follows :— 

Theinsolvent Hamidul Rahman applied 
himself to be deslared an insolvent under 
the Act by an application dated the 10th 
of December, 1919. The then District Judge 
being satisfied that he had made out a 
good case made an order of adjudication 
on the 2nd January, 1920. It is to be noted 
that in Hamidul Rahman’s application he 
mentioned Balgobind and Damodar Das as 
creditors, and himself stated that he had 
exeguted the two promissory-notes in ques- 
tion for Rs. 500 and Rs. 2,000 respectively. 

In his examination on the 2nd January, 
1920, beforé the then District Judge he 
admitted that he had received Hs. 500 
from Balgobind but stated that he had 
received Rs. 200 only from Damodar Das. 
The 21st of January, 1920, was fixed for proof 
of debts but nofie of the creditors took the 
trouble to prove their debts formally on 
that date, the reason assigned, (which is ap- 
parently the true reason) for théir inaction 
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being that they knew that Hamidul Rah- 
man had then no assets and that no dividend 
was. likely to be declared» He remained, 
however, adjudicated insolvent and was 
undischarged. It so happened that some five 
years afterwards he succeeded to some 
landed property. Then the creditors appli- > 
ed to prove their debts formally. The 
learned District Judge has refused to 
consider the claims of Balgobind and 
Damodar Das on the ground that these . 
claims on the dates when they proposed 
to prove them in 1925 were time-barred, 
We do notagree with thisview. Weagree 
with the statement of the law on the sub- 
ject by a Bench of the Madras High Court - 
in Sivasubramania Pillai v. Theethtappa 
Pillai (1), As these debts were within time 
on the date of adjudication, they can be 
proved. We, therefore, proceed to decide 
these two appeals asfollows. In regard to 
the appeal of Balgolind No, 14 of 1926 we 
find that his total debt is proved, and 
direet it to be entered in the schedule. 
Sheikh Hamidul Rahman will pay his own 
costs and those of Balgobind in Appeal 
No, 14. In respect of the appeal of Lala 
Damodar Das No. 11 of 1926 we are not 
satisfied upon the evidence as to the amount 
due. Theclaim is not time-barred, and we 
allow the appeal upon the preliminary point 
and send the case back tothe learned Dis- 
trict Judge with directions that he should 
proceed to hear evidence and determine 
how much is legally due to Lala Damodar 
Das upon the debt and enter the amount 
in theschedule. Oostsin Appeal No. 11 of 
1926 will follow the result. It follows as 
a necessary consequence that the order of 
discharge is set aside. The learned Dis- 
trict Judge will re-consider the matter and 
will not pass an order of discharge until 
the insolvency proceedings are completed. 
A. N. A. Appeal No. 14 allowed. 


Appeal No. 11: Case reminded. 
(1) 75 Ind. Cas. 572; 47 M. 120; 45 M. L. J. 166; 
18 L. W. 636; (1923) M. W. N. 895; A. I. R. 1924 Mad. 
163. 
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MADRAS HIGH COURT. 
Civi, R&visroN PETITION No. 88 or 1926. 
April 16, 1926. 
Present:—Mr. Justice Wallace. 
GOPALA PADAYACHI AND OTHERS— 
DsrENDANTS Nos. 1-3—Perivioners 
versus 


RAJAGOPALA NAIDU- —PLAINTIFF— 


RESPONDENT. 

Stamp Act (II of 1899), s. 386—Insufficiently stamped 
pro-note, admissibility of, as acknowledgment of debt 
under prior pro-note—Objection in appeal—Pro-note 
for antecedent or contemporaneous debt, whether oper- 
ates as discharge e debt— Pro-note unenforceable — 
Right to sue on origihal debt. 

Where an insufficiently stamped promissory note is 
admitted in evidence asan acknowledgment of the 
debt, an Appellate Court is debarred by s. 36, Stamp 
Act, from going behind the decision inasmuch as the 
section is ofa mandatory nature and applies also to 
a Court of Appeal or revision,sindependently of the 
fact whether the admissibility was challenged in the 
lower Court or not. But a document which has 
been admitted only fora limited purpose cannot be 
used for all purposes whatsoever merely because it 
has been once admitted. [p. 75, col. 2; p. 76, col 1.] 

Ramasami Chetti v. Ramasami Chetti (2), Devachand 
v. Hirachand Kamaraj (3) and V, Nagappa Chetty v. 
V. A. A. R. Firm (4), relied on. 


An insuffieiently stamped promissory note cannot 


be admitted in evidence as an acknowledgment of 
the debt set out in itself, but it may serve as an 
acknowledgment of a prior and pre-existing inde- 
pendent debt. [p. 76, col. 1.] 

When a promissory note is taken for an antecedent 
or contemporaneous debt, the execution of the pro- 
missory-note does not discharge the debt, but only 
suspends the creditor’s ordinary remedy on the debt 
during the currency of the promissory note until it 
matures or is enforced. [p. 76, col. 2; p. 77, col. 1.] 

If the promissory note is unenforceable in law, the 
ordinary remedy onthe original debt is revived and 
is enforceable provided it is not barred by limitation. 
[p. 77, col. 1.] 

Anantanarayana Iyer v. Savithri Ammal (9), Nata- 
rajulu Naicker v. Subramaniam Chettyar (10) and 
Jagan Prasad v. Indermal (11), followed. 

Petition, under s 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Tiruvalur, dated the 22nd December, 1925, 
in.®. G. S. No. 1214 of 1929. 

Mr. K. Bhashayam Ayyangar, 
Petitioners. ^. l 

Mr. A. V. Viswanatha Sastri, for the Re- 


spondent. 


JUDGMENT.—This civil revision 
petition is against the judgment and 
decres of the lower Court in a Small Cause 
Suit. The suit was, inter alia, for money 
due on a promissory note in the following 
circumstances. On 8th November, 1921, the 
first defendant executed a promissory note, 
Ex. A, to one Subba Nayakar. On 30th 
October, 1924, Rs, 285 was due on this note. 


for the 
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For this Amount the first defendant execut- 


ed a fresh promissory note, Ex. B, in favour 


of the same promisee. Both the notes have 
been transferred to the plaintiff. 

The main point in the case was whether 
Ex. B-was enforceable as a promissory note. 
It is admittedly insufficiently stamped 
under the amended Stamp Act, as it bears 
only:a one-anna stamp. The lower Court, 
however, has admitted it in evidence as an 
acknowledgment of the debt in Ex. A for 
which purpose it is sufficiently stamped and 
has held that it serves to keep the debt alive 
and has given judgment for the sum claim- 
ed. The defendants put in this civil 
revision petition and contend that the lower 
Court has erred in law in holding this view. 

Three main contentions have been argued 
before me; (1) that Ex. B was inadmissible 
for any purpose, (2) that even assuming that 
itis admissible as an acknowledgment of the 
debt in Ex. A, that debt has been discharged 
and, therefore, no claim can be founded on 
it, and (3) that even taking the Subordinate 
Judge’s view thatthe suit can be founded 
on the debt in Hx. A, the amount decreed 
is too large. A subsidiary contention of de- 
fendants Nos. 2 and 3 who are sons of the 
first defendant is that they are not liable 
for the debt as it was not for family pur- 
poses. 

The last contention may be shortly dis- 
missed. The 2nd defendant was ex parte 
in the suit; the 3rd defendant, a minor re- 
presented by the first defendant, did not 
raise the point in his written statement or 
challenge the plaintiff's claim that the 
money was borrowed by the first defendant 
as manager for family purposes, and the 
point was not pressed before the lower 
Court. Clearly it cannot be taken here. lt. 
raises matters of fact of which the plaintiff 
was never put to proof. 

As to the admissibility of Ex. B the 
lower Court has, as pointed out, rejected it 
as a promissory note, but admitted it as an 
acknowledgment of the debtin Ex. A, It 
is pointed out by theeplaintiff that under . 
s.36 of the Indian Stamp Act this Court 
cannot go behind the decision of the lower 
Court in a matter of this kind. This section 
has been interpreted in many cases as ofa 
mandatory nature and as applying also to 
a Court of Appeal or Revigion, independent- 
ly of the fact whether the admissibility 
was challenged in the lower Court or not 
and I must hold that it precludes this 
Court from interfering with the decision of 
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the lower : Court on this matter. The case 
in Venkatarama Aiyar v. Chella Pillai (1) 
is, no doubt, à cage in. which the objection 
was not taken before the first Court; 
but the rulings in Ramasami Chetti v. 
Ramasami Chetti (2), Devachand v. Hira- 
chand Kamaraj (3) and Nagappa Chetty v. 
V. A. A. R. Firm (4) are cases where ob- 
jection was taken at the beginning. I am 
not at present prepared to go further and 
admit the respondent's contention that, 
once it has been admitted, it can be used 
for any purpose. There are remarks, no 
doubt, in Devachand v. Hirachand Kamaraj 
(3) which might go to support that conten- 
tion; but it may be pointed out that in that 
case although the first Court had admitted 
the documents as bonds, the lower Appel- 
late Court admitted them as promissory 
notes and, therefore, the High Court was 
precluded by s. 36 from questioning their 
admissibility as promissory notes. I take 
“it that this Court is not bound under s. 36 
to admit the document any further or for 
any other purpose, than the lower Court has 
admitted it. 

The lower Court has clearly admitted it 
only as an acknowledgment of the debt in 
Ex. A. It has not been admitted and can- 
not be admitted here as an acknowledgment 
of the debt set out in itself; i.e., it is not 
admissible as an acknowledgment of any 
independent contemporaneous debt. As a 
promise to pay, constituting a contractual 
obligation to pay the debt set out in it, it 
is not admissible and has not been admit- 
ted. : 

On.the second point, the question is whe- 
ther the debt in Ex. A is a subsisting debt, 
or does it stand discharged, or is it, even 
though it purports to have been discharged, 
revived because of the invalidity and un- 
enforceability of Ex. B? I am not fortun- 
ately hampered in this case by the circum- 
stance of third party’s, possibly endorsee’s 
inteyests, since the plaintiff is the transferee 
‘of both the notes. 

Now, Ex. B recites "I have settled at 
Rs. 285 the amount due for principal -and 
interest under the promissory note executed 
by me in your favour on the 8th November, 
1921, and have executed this for Rs. 285, in 
full satisffction thereof” and the contem- 


(1) 62 Ind. Oas, 607; 40 M. L. J. 479. 
(2) 5 M. 220; 2 Ind. Dec. (x. s.) 153. 
3) 13-B, 449; 7 Ind. Dec. (xN. s.) 209. 


4) 91 Ind. Cas. 494; 49 M. L. J. 306; 22 L. W. 12; | 


(1925) M. W. N. 484; A. I. R. 1925 Mad. 1215. 
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poraneous endorsement on Ex: A is “for the 
sum of Rs. 285 (two hundred and eighty- 
five) only due for principal and ‘interest 
under this note, another note has been 
executed on the said date. The amount 
due having been thus paid off, this note 
has become discharged." On 30th No- 
vember, 1925, there follows another en- 
dorsement on Ex. A. “As I understand 
that the note which was executed in 
renewal hereof and endorsed to you is not 
valid, you......... are to receive from Gopala 
Padayachi the aforesaid amount due under 
this note," It will be observed that Ex. A 
was retained with the prdmisee even after 
Ex. B was taken, and was transferred by 
him later on to the plaintiff. The real- 


point is, did the, parties intend that Ex. A 


should be finally discharged. or was the 
diseharge contingent on Ex. B being 
enforceable? This was really a question of 
fact into which the lower Court should 
have gone fully if the point had been 
clearly raised before it; but probably it 
was not clearly raised there. But having 
regard to the. fact that the endorsement on - 
Ex. A clearly sets out that in substitution 
ofit Ex. B was taken and that the amount. 
due on Ex. has been thus paid off, and 
that Ex. A was retained with the promisee 
and not returned to the promisor and having 
regard also to the inherent improbability 
that the plaintiff intended to discharge 
Ex. A whether ornot Ex. B was enforceable, 
I think it must be held that the parties 
only intended that Ex. A should be con- 
pred as discharged if Ex.B was enforce- 
able. 

The law on this subject has been lucidly 
discussed in Chokkalingam Chethy v. An- 
namalat Chetty (5). It has there been laid 
down following Raman v. Vairavan (6) the 
principle of which has also been endorsed 
by the Privy Councilin Rajeswari Kuag v. 
Rai Balkrishnan (7) and by the Bombay 
High Court in Krishnaji Narayan v. Raj-: 
mal Manikchand (8) that whena promissory 
rote is taken for a contemporaneous debt, 
the balance of opinion is that the execution 
of the promissory note does' not discharge 
the debt, but only suspends the creditor’s 
ordinary remedy on the debt during the 


(5) 34 Ind. Cas. 417. | 
e 7 M. 392; 8 Ind. Jur. 186; 2 Ind, Dec. (x.&) 


850. é . 

(T) 14 1. A. 142; 9 A. 713; 5 Sar. P. C. J. 80; 5 Ind, 
Dee. (N. s.) 912 (P. C.). 
i. 24 B. 360; 2 Bom, L. R. 25; 12- Ind. Dec. (N s) 
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Gurreney of the promissory note and that 
when: the promissory-note is taken for 
&n antecedent debt, the authority i3 
. overwhelming that the promissory note 
operates onlyas asuspension of the ordinary 
remedy until it matures or is enforced. If 
then the promissory-note is unenforceable 
in law, the ordinary remedy on the original 
debt is revived and is enforceable provided 
it is not barred by limitation. This is 
clearly laid down in Anantanarayana Iyer 
v. Savithri Ammal (9), Natarajulu Naicker 
v. Subramaniam Chettyar (10) and Jagan 
Prasad v. Indermal (11). 

In this view, therefore, the debt under Ex. 
A is enforceable provided it is not barred 
by limitation, and the question remains 
whether Ex Bisa valid acknowledgment 
of that debt suffieient to save limitation. 

In my view Ex. B clearly admits and 
acknowledges the  indebtedaess under 
Ex, A, and that this indebtedness is not 
discharged otherwise than by the execution 
of Ex. B in its place. The promisor in 
effect says “I acknowledge the amount 
under Ex. A as due from me to you and to 
enable you to recover it from me, I give 
you Ex. B." Though Ex. B now proves 
useless for that purpose, the acknowledgment 
of the debt under Ex. A remains, and is, in 
my view, sufficient acknowledgment with- 
in the meaning of s. 19 of the Indian 
Limitation Act to save limitation. The 
lower Court's viéw on this point is, therefore, 
correct. 

Following that view, however, it ought to 
have based its decree on the amount due 
under Ex: A whereas it has given a decree 
on the amount claimed in the plaint which 
is based on the footing of Ex. B beinga 
valid promissory note. 1 understand the 
difference comes to about Rs. 10. The 
decree amount will, therefore, have to be 
reduced by this amount. 

With this difference the decree of the 
lower Court is confirmed and the revision 
petition dismissed with costs. 

V. N. V. Petition dismissed. 

A. N, A. 

(9) 13 Ind. Cas. 458; 36 M. i51 at p.156; (1912) M. 
W. N. 59; 11 M. L. T. 63; 22 M. L. J. 231. 


(10) 69 Ind. Cas. 939; 45 AL 778; (1922) M. W. N. 
xU A. I. R. 1922 Mad. 181; 16 L. W. 705; 43 M. L. 
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(11) 23 Ind. Cas. 589; 36 A. 259; 12 A. L. J. 361. 


OUDH CHIEF COURT. 
Second RgNT APPEAL No. 5 or 1926. 
September 29, 1926. 
Present :—Mr. Justice Raza. 
RAM HARAKH. AND ANOTHER — 
DEFENDANT3—APPELLANTS 
Versus : 
Tas SPECIAL MANAGER, COURT or 
WARDS, AJUDHIA ESTATE, 
DISTRIOT FYZABAD—PLAINTIFF— 
RESPONDENT. 

C. P. C. (Aet. V of 1908), s. 11—Res judieata—Suit 
for rent—Decision as to amount of rent in suit forone 
year, whether operates as res judicata in suit for 
subsequent years’ rent—Kecurring liability. 

A suit for rent of an under-proprietary holding 
fora particular year at the rate fixed by the Settle- 
ment Officeris not barred by res judicata by reason 
of a decision in a suit for rent for a previous year 
that the plaintiff was only entitled toa lesser rent 
inasmuch as the liability for rent is a recurring 
liability and the causes of action in the two suits are 
entirely different. 

Alimunnissa Chowdhurani v. Shama Charan Roy 
(L) and Bindraban v. Moti (2), relied on. 


Appeal against a decree ofthe District 
Judge, Fyzabad,dated the 13th October, 1925, 
reversing that of the Assistant Collector, 
Tae Olass, Fyzabad, dated the 24th July, 
1925. 

Mr. H. N. Misra, for the Appellant. 

Mr. H. K. Ghosh, Government Pleader, 
for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit brought by the Court of Wards, 
Ajudhia Estate, for arrears of rent in res- 
pect of a holding in village Ramdaspur for 
the years 1329-1332 Fasli. 

It is proved that Rs. 16-14-0 per annum is 
the rent ofthe under- proprietary holding 
in suit as fixed by the Settlement Officer. 
The learned District Judge has held that 
the plaintiff is entitled to sue for arrears 
of rent at the rate fixed by the Settlement 
Officer even though in a former suit it 
was decided on 13th September, 1915, that 
therent wasreduced from 16-14-0 to Rs. 13-8-0 
per annum. 

The only point for determination in this 
appeal is whether the decision of the 13th 
September, 1915, operates as res judicata 
in the present suit. Tke learned District 
Judge was of opinion that tat decision 
does not operate as res jfdicata in the 
present suit. lthink he was perfectly right 
in deciding that point in favour of the 
plaintiff and againstthe defendant, That 
decision cannot be res judécata when the 
cause of action in the subsequent suit is 
different from that in the former suit. It 
should be borne in mind that it is a ease 


18 
of recurring liability [see the prjnciple of 
decisions in Alimunnissa Chowdhwurani v. 
Shama Charan Roy (1) and Bindraban v. 
Moti (2).] There is no force in the plea of 
acquiescence raised by the defendant. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. The decree of the lower Ap- 
pellate Court is confirmed in all respects. 

A. N. A. Appeal dismissed. 


(1) 32 C. 749. 
(2) 99 Ind. Cas. 820; 12 A.L. J. 53. 


D— ian 


mana 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Orvin Surr No, 151 or 1926. 
August 26, 1926. 
Present:—Mr, Lobo, A. J. C. l 
Firm or JETHA DEVJI & Co.—PLAINTIFFS 
versus 
Firm or SRIRAM MOOLCHAND— 
DEFENDANTS. 

C. P. C. (Act V of 1908), O. XXXVII—Summary 
suit om negotiables—Limitation—Limitation Act (LX 
of 1908), Sch. I, Art 5 before amendment by Act (XXX 
of 1925)—Suit on shah jog hundi—Swmmary pro- 
cedure, whether applies. 

A suit on a negotiable instrument under ` O, 
XXXVII, O. P. C, falls under the category of suits 
of the nature referred to in s. 128 (2) (f), and Art. 5 of 
Sch. I of the Limitation Act was applicable to such 
suits even before the amendment of the said Article 
by Act XXX of 1925. [p. 78, col. 1.] 

Robindra Nath Dutt v. Abdul Ahad & Co. (L), 
dissented from. l 

Obiter—Other conditions being fulfilled a suit on a 
shah jog kundi wil lie under O. XXXVII, Q. P. C. 
[p. 79, col. 2.) : 

Mr. Kodumal Lekhraj, for the Plaintiffs. 

Mr. P. S. Shahani, for the Defendants. 

ORDER.—On 29th January, 1926, the 
plaintiffs filed this suit under the provi- 
sions of Ch, XXXVII of the C. P. C. on 
two hundis for Rs. 600 and Rs. 500 respec- 
tively dated 16th February, 1922, and pay- 
able on 10th February, 1923. 

The question as to the admission of the 
plaiht as a plaint under Ch. XXXVII, C. P. 
C., was referred to she Judge in Chambers 
by thé Additional Registrar with the follow- 
ing note:—  * 

"Mr, Kimatrai, Pleader, contends that a 
suit under the Summary Chapter ean now 
be filed wjthin three years from the date of 
the cause of acion, relying on Robindra 
Nath Dutt v. Abdul Ahad & Co. (1). In that 


(1) 88 Ind. Cas. 400; 52 O, 954; 29 C. W. N. 589; 41 
C. L. J. 368; A. I. R. 1925 Cal. 181. 
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a Single Judge has ordered ex parte that 
the plaint be admitted but the matter does - 
not seem to have been decided. The ques- 
tion is whether this plaint may also be 
admitted." : | 

The matter came before my learned bro- 
ther Tyabji, A. J. C., who on 9th February, - 
1926, made the following order: 

“Take plaint on file and let defendant 
take the objection. If defendant does not 
appear the Court must consider the point 
before making the decree." 

The plaint, was, of course, admitted and 
the summonses were issued to the defend- 
ants in Form IV, Appendix B, C. P. C. 

The defendant No. 5 Mulchand Sriram 
has applied for leave to appear and defend 
and has raised the following preliminary 
points which are now before me for dis- 
posal, j 

I. That as the date on which the hundi’ 
in suit became due and payable was more 
than six months prior to the presentation 
of the plaint, a suit on these hundis under 
Ch. XXXVII is incompetent (Art. 5, Sch. I, 
Limitation Act), 

IL That the hundis sued on are not 
negotiable instruments: and for this reason 
as well, a suit drawn under the Summary 
Chapter does not lie. 

The first of these points is, so far as this 
Court is concerned, novel. It has never so 
far been contended that a suit could be 
brought under the Summary Ch. XXXVII, 
C. P. C., more than six months after the debt 
due on the instrument sued on became pay- 
&ble. The plaintiff's contention in the pre- 
sent instance that a suit under Ch. XXXVII, 
C. P. C., can be brought within three years 
of the date when the debt due on the instru- 
ments sued on became payable, is based on 
a Chamber Order of Justice Ghose in the 
case of Robindra Nath Dutt v. Abdul Ahad 
& Co. (1), l 

Apart from the fact that I do not agre 
with the reasoning of the learned Jitdge 
which appears at pp. 157-8 of the re- 
port, I do not think the case relied on can 
beregarded as an authority on the point. 
That the learned Judge himself did not 
desire that it should be so regarded, is 
clear from the language used by him. He 
states "In my opinion, subject to what may 
be urged by the defendant when he appears 
in this suit, Art. 5 of the present Limitation 
Act cannot refer tosuits under Ch. XXXVJI 
ofthe C. P. 0.” The learned Judge fur- 
ther admits that it was the intention of the 


(98 1.0. 1926] 


Legislature when they amended Ari. 5 of 
the Limitation Act to prescribe a limitation 
of six months for all summary suits; but 
that the intention cf the Legislature has 
not been expressed in clear and appro- 
priate words in Art. 5, with the result that, 
strictly speaking, suits under Oh. XXXVII 
are not now governed by Art. 5 of the Limi- 
tation Act. | 

All doubts on the point in question have, 
of course, been now set at rest by the amend- 
‘ment of Art. 5of the First Schedule of the 
Limitation Act by Act XXX of 1925, which 
came into force on Ist April, 1926. I do 
not think, however, that the position was 
ever really obscure. 

Article5 of the 2nd Sehedule of the Limi- 
tation Act of 1877 covered suits on negoti- 
able instruments under Ch, XXXIX of the 
then existing C. P. C. which provided a 
summary procedure in regard to such suits. 
In the C, P. O. o£ 1908, powers were given 
to High Courts and to certain other Courts 
in Ch. X, s. 128 (2) (f) to extend the sum- 
mary procedure to various classes of suits 
by framing rules, The classes of suits are 
referred to in s. 128 (2) 7), a) and (ii). Itis 

apparent from s. 121, C. O., that the 
- powers given included ‘the oo. of making 
rules annulling oraltering rules in the First 
Schedule of the O, P. C. of 1908, for, s. 121 
states ‘‘Rulesin the First Scheduleshall have 
effect as if enacted in the body of this Code 
until annulled or altered i in accordance with 
the provisions of this part," Suits on nego- 
tiable 
AXXVII, O. P. C. also fall under the cate- 
gory of suits of the nature referred to in 
s. 128 (2) (f) (2); and though the Legislature 
has already provided rules forsummary pro- 
cedure in suits on negotiable instruments, 
8. 128 read with s. 121 invests High Courts 
and certain other Courts with powers to 
annul or alter such rules. 

In the Limitation Act of 1908, the Legis- 
latufe, obviously witha view to extend the 
applicability of Art. 5 of the First Schedule 
till then applicable only to suits on negoti- 
able instruments under Ch. XX XIX of the 
C. P. C. of 1882 to all suits for which sum- 
mary procedure might be provided under 
the rule making powers given by s. 128 of 
the C. P. O. o£ 1908, substituted for the ex- 
isting words of Art. 9, the words “under the 
summary procedure referred to in s. 128 
(f) of the ©. P. O. of 1908." The words 
"referred to ins. 128 (2) (f)" indicated the 
extended class of suits which the amended 


instruments provided for in “O. 
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Art. 5 was intended to cover. A suit on a 

negotiable instrument provided for under 
O. XXXVII, ©. P. C, also falis under the 
category of sults of the nature referred to 
in s. 128 (2) (f) and Art. 5 of the First Sche- 
dule of the Limitation Act of 1908, there- 
fore, continues to apply to such suits. 

With all respect for the learned Judge of 
the Calcutta High Court, I think the 
fallacy in his argument is that suits on 
is cM instruments under Oh. XX XVII, 
C. P. O., are not covered by s. 128 (2) (f), C 

. C 


X would, therefore, hold in the present 
cage, that this suit cannot be brought under 
Ch. XXXVII ofthe C. P. C. The plaint 
will have to be formally amended and fresh 
summonses for final disposal in the usual 
form aecompanied by copies of the amend- 
ed plaint will have to be served on the de- 
fendants. 

In this view of the case, it is unnecessary 
for me to deal with at any length with the 
second of the two preliminary objections 
raised by the learned Counsel for the de- 
fendant No. 9. 

I may, however, state that it appears to 
me that the objection is unsubstantial. In 
the heading of Ch. XXXVII, ©. P. C, the 
words “negotiable instruments” are merely 
descriptive and are not to be construed in 
their strictly technical sense. This, I think, 


-is sufficiently indicated by the wording of 


r.2 of Oh. XXXVII, which refers to "all 
suits upon Bills of Exchange, hundis or 
promissory-notes." 

Further I am nof aware of any case in 
which it has been held that a suit on a shah 
jog hundi does not lie under Oh. XXXVII, 
of the O. P. C. I omitted to mention 
that the hundis sued on are admittedly shah 
jog hundis. Nor has any such case been 
cited before me in argument. 

In my opinion, other conditions being 
fulfilled, à suit on a shah jog ey will 


lie under Oh. XXXVII of the C. P 


A. N. A. Order accordingly. 


Lu] 
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OUDH CHIEF COURT. 
SECOND Oivin APPEAL No. 82 or 1926. 
September 27, 1926. 
Present:—Mr. Justice Hasan. 
Musammat SUGHRA BEGAM— 
PLAINTIFF—ÀPPELLANT 

VETSUS j 
Syed NUR ALI AND OTHERS-— DEFENDANTS 
a —HESPONPENTa. 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Adverse possession—Co-owners—Ouster, necessity of. 

The-mere fact that a co-sharer whose title is ad- 
mitted did not live in the joint house or receive any 
profits of the joint property for more than l2 years 
cannot destroy his title. In order to establish adverse 
possession between co-owners there must be evidence 
of an open assertion of hostile title by one of them to 
the knowledge of the other. [p. 80, col. 2; p. 81, col. 1.] 

Inderpal Singh v. Thakur Din Singh (1) and Corea 
v. Appuhamy (2), relied on. 


Appeal from a decree of the Subordinate 
Judge, Hardoi, dated the 26th November, 
1925, affirming that of the Munsif, Bilgram, 
dated the 19th December, 1924. 

Mr. Hyder Husain, for the Appellant. 

Mr, Radha Krishna, for the Respondents. 

J UDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Hardoi, dated the 26th of Novem- 
ber, 1925, affirming the decree of the Mun- 
Rd T SMERI, dated the 19th of December, 

24. 

It is necessary to state the following 


pedigree about which there is no contro-. 


versy :— 

Mind n KHAN, 
i br 
Khairat 
Husain 


Wusammat Ghuran 


Ghulam Husain 
==Musammat Angni, 
widow. 


— 


f . 
Ahmad Ali. Salamat Ali 
| 


d 


| 
Musammat Rahmat. Ali Mian. 


A 


Musaqunat Ghafuran. TS Amir Hasan, 
Sitaran. defendant 
° No. 2, 

The case of the plaintiff-appellant as 
originally put forth in the plaint was that 
the property in suit, which is a house, be- 
longed to Bechai Khan and that on his 
death it devolved by rightof inheritance 
under the Muhafimadan Law upon his two 
sons, Ghulam Husain and Khairat Husain, 
and his daughter, Musammat Ghuran, 
Thesons and the daughter have all died. 


SUGERA BEGAM 9. NUR ALI, 
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The plaintiff is a transferee of the interests 
of Musammat Angni, widow of Ghulam 
Husain, and also of the interests of Mus- 
ammat Ghafuran, one of the daughters of 
Khairat Husain. 

The lower Appellate Court has found that 
the house in suit was the property of 
Khairat Husain and not of his father, 
Bechai Khan. On that finding the plaint- 
iff-appellant would be entitled to a decree 
in respect of the interests of Musammat 
Ghafuran in the estate of her father, 
Khairat Husain, if the claim is not barred 
by any rule of law. The lower Appellate 
Court has held it to beso Barred by reason 
of the adverse possession of Amir Hasan 
and his successor-in-interest. 

The pedigree will show that Amir Hasan 
is the brother of Musammat Ghafuran and is 
defendant No. 2 1n the suit, out of whieh 
this appeal arises. It may also be mention- 
ed that the defendant No. 1 is a purchaser 
under a transfer of the 13th of July, 1923, 


from Amir Hasan of his interests in the house: 


in question. Previous to the transfer just 
now mentioned, Amir Hasan’s wife had also 
sold.some land and portions of the house 
in question to the defendant No. lon the 
4th of December, 1914. The present suit 
was instituted on the 8th of July, 1924. 

On the question of adverse possession 
the findings of fact are as follows :— 


1. That Amir Hasan alone occupied: the: 


house for more than 16 or 17 years and that 
the defendant No. 1 has been occupying it 
since the time of his purchase. 

2. That Musammat Ghafuran never 
occupied the house with her brother or the 
latter paid any profits to her. 

lam of opinion that the plea of adverse 
possession against the plaintiff cannot be 
sustained on those facts. Musammat 
Ghafuran and Amir Hasan stand in the 
relationship of sister and brother as already 
stated. In the matter of title they were 
both co-sharers in the estate which devbdlv- 
ed on them by way of inheritance from 
their father, Khairat Husain. The fact 
that Musammat Ghafuran did not live in 
the house or receive any profits in respect 
of her share in the same for more than 12 
years cannot have the effect of destroying 
the admitted title. of Musammat Ghafuran. 
I may referto an observation of mine in 


p 


the case of Inderpal Singh v. Thakur Din > 


Singh (1): “In order to establish adversa? 


(1) 78 Ind. Gas. 895; 27 O. 0.77 at p, 88; 100. L, 
J, 616; A. I. R. 1924 Oudh 266, 
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posséssion as between  co-sharers there 
must be evidence of an open assertion of 
hostile title, by one of them to the know- 
ledge of the other. In the words of Lord 
Macnaghten in Corea v. Appuhamy (2)... 
the defendants’ possession was in law the 
possession of the plaintiffs. It was not 
possible for them to put an end to that 
possession by any secret intention in their 
minds.. There must be an ouster or equiva- 
lent to an ouster.’ " 

. The learned Pleader for the respondents 
laid much stress on the fact that the plaint- 
iffs claim for possession as set forth in the 
plaint was one on gnalleged dispossession by 
the defendants and, therefore, the proper 
Article applicable to that case was 142, 
Sch. I, of the Indian Limitation Act, 1908. 
It was argued that the finding of the lower 
Appellate Court that Musammat Ghafuran 
or the plaintiff had not been in possession 
within 12 years previous to the institution 
of the suit is sufficient to put the plaint- 
iff out of Court. 

Í am unable to accept the argument. On 
the facts of the case as finally found by the 
lower Appellate Oourt the proper Article 
applicable to the plaintiff's suitis Art. 144 


of the First Schedule of the Indian Limita- 


tion Act, 1308, and not Art. 142. The title 
is admitted. The suit can, therefore, fail 
only if adverse possession for 12 years is 
established. I have already held that it is 
not established. 

I, therefore, allow this appeal, set aside 
the decrees of the Courts below and grant 
a decree to the plaintiff-appellant for a one- 
fourth share in the house in question. The 
parties will bear and pay costs in propor- 
tion to their success and failure in all the 
Courts. 


A. N. A. Appeal allowed. 
a (1912) A. O. 230; 81 L. J. P. O. 151; 105 L. T. 
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OUDH CHIEF COURT. 
Fingsr Oryin APPEAL No. 57 or 1925. 
September 23, 1920. 
Present;—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
SHYAMA KUMAR SINGEH-PrAINTIPF— 

APPELLANT ` 
CM versus 
DULAR KUNWAR—Derenpant—~ 
RESPONDENT. 
Family settlement —Bona fide dispute between gg 
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widows—Elder widow allowed increase in maintenance 
—Withdrawal by her of iher claim-—Estate saved 
from litigation involving very considerable capendi- 
twre—Agreement, binding effect of. 

An agreement settling a dona Ade dispute between 
the co-widows and a son of the last holder of an 
estate, allowing an increase in the maintenance of 
the elder widow of the deceased which is not un- 
reasonable, and saving the estate from a litigation 
which might have involved a very considerable ex- 
penditure even if the son, who subsequently 
challenges the agreement as not binding on him, had 
emerged successfully from it,is & family settlement 
and is binding, the withdrawal by the elder widow 
of her claim that the co-widow was not lawfully wedded 
and her son was not born in lawful wedlock and 
that the execution of the Will by the deceased set 
up by the co-widow had been obtained by the exer- 
cis» of undue influence while the testator was of 
unsound disposing mind, being sufficient considera- 
tion for the execution of the agreement. |p. 84, col. 


"Khunni Lal v. Gobind Krishna Narain (1), fol- 
lowed. 


Appeal against a decree of the Additional 
Subordinate Judge, Hardoi, dated the let 
June, 1925. 


Messrs. J, N. Chak, Mohan Lal, R. B., 
Mahabir Prasad and Bisheshwar Nath Sri- 
vastava, for the Appellant. 

Messrs. G. H. Thomas and H. K. Ghosh, 
for the Respondent. 


JUDGMENT.—In order to understand 
the points of determination in these two 
Appeals Nos. 57 of 1925 and 46 of 1926 1t is 
necessary to state the circumstances, in 
which succession opened to the estate of the 
late Thakur Maharaj Singh, a talugdar of the 
Hardoi District, This gentleman was a 
Rajput by caste, who owned considerable 
landed property in the district. He died at 
the age of about 46 on the 17th November, 
1912, leaving surviving him Thakurain 
Dular Kunwar, a lady who was admittedly 
married to him, as his first wife. He further 
left a daughter Musammat Subhadra Kuar, 
who was born to him from Thakurain Dular 
Kunwar. This lady had been married, but 
had become a widow. There was furthera 
lady Thakurain Abhiraj Kynwar who, it is 
now admitted, was admitted to Thakur 
Maharaj Singh as his second wife. He had 


“two children by her: a son Kunwar Shyama 


Kumar Singh and a daughter Musammat 
Lachmi Kunwar. Both the latter were 
minors at the time of his death. Under 
the provisions of Act I of 1869, which would 
govern the succession, if Thakur Maharaj 
Singh had died intestate, Kunwar Shyama 
Kumar Singh would have succeeded to the 


whole of the estate, and the widows and 
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the married daughters would. have been 
entitled to annuities by way of maintenance. 
Thakurain Abhiraj Kunwar made an ap- 
plication dated the znd January, 1913, tothe 
Revenue Authorities for mutation of names 
in which she propounded a registered Will 
(Hix. 1) dated 18th April, 1911, under the 
terms of which the deceased taluqdar be- 
queathed the whole of his estate to Kunwar 
Shyama Kumar Singh, subject to the pay- 
ment of certain allowances to his widows 
and daughters, and to other persons. His 
elder widow Thakurain Dular Kunwar re- 
ceived under the terms of the Will an 
allowance of Rs. 100 a month only—the 
amount to which she would have been en- 
titled in absence of a Will under the pro- 
visions of Act I of 1869. His widowed 
daughter Musammat Subhadra Kunwar, who 
would not have received any maintenance 
under the provisions of Act I of 1869, was 
to receive an allowance of Rs. 50 a month, 
and his younger widow Thakurain Abhiraj 
Kunwar was to receive an allowance otf 
Rs. 3,000 a month. Applications in opposi- 
tion were filed by Thakurain Dular Kun- 
war and lusammat Subhadra Kunwar. 
Thakurain Dular Kunwar's applieation is 
Ex. A-2. It was filed on the luth January, 
1918. It suggested that Thakurain Abhiraj 
Kunwar was not legally married to Thakur 
Maharaj Singh, and that Kunwar Shyaina 
Kumar Singh was not the son of Thakur 
Maharaj Singh. It further suggested that 
the Will Ex No.1 was of no effect on the 
. grounds, that Thakur Maharaj Singh was not 
of sound disposiug mind, and that the execu- 
tion ofthe Will had been obtained by the 
exercise of undue influence on the part of 
Thakurain Abhiraj Kunwar. The applica- 
tion of Musammat Subhadra Kunwar (Ex. 
A-3) was filed on the 15-16th January, 1913. 
It reiterated the allegations which had 
been made by Thakurain Dular Kunwar 
in her application, and propounded a Will 
in favour of the daughter alleged to have 
been executed on the 22nd September, 
1896. These were the circumstances in which 
succession opened to the estate of the late 
Thakur Maharaj Singh.. 

There is on the record evidence, which we 
believe and waich was believed by the 
learned trial Judge. The evidence to the 
contrar? was not believed by the learned 
trial Judge ‘and is not believed by us. 
The evidence to which we refer is contain- 
ed mainly in the evidence of a gentleman 
galled Saiyid Ali Zamin (D. W. No. 2). He 
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was Tahsildar of Sandila between December, 
1909 and April, 1914. His evidence is cor- 
roborated by thatof Chaudri Maharaj Singh 
who was at that time Deputy Commissioner 
of the Hardoi District, The evidence of 
Saiyid Ali Zamin, which we consider of 
great value and absolutely reliable, is to 
the effect that very shortly after the death 
of Thakur Maharaj Singh, he went to the 


.village Hatheura where the deceased taluq- 


dar resided, and there conversed both with 
Thakurain Dular Kunwar and Thakurain 
Abhiraj Kunwar. Fromthe very commence- 
ment, according to his deposition, the two 
ladies were engaged in a very serious 
dispute. He stated that* Thakurain Dular 
Kunwar was ready to contest the question 
of succession to the end. According to 
him, he suggested to both of them that it 
would be to their mutual advantage to come 
to an amicable arrangement. In this he was 
supported by his superior officer Chaudhri 
Maharaj Singh. The position taken by 
Thakurain Dular Kunwar was that she in- 
tended to question the validity of her hus- 
band’s marriage with Thakurain Abhiraj 
Kunwar on the ground that certain essen- 
tial ceremonies had been omitted, aud she 
was further clearly determined to contest 
strongly the Will Ex. l and to endeavour to 
get it set aside. If,as a result, the deceased 
taluqdar was found to have died intestate, 
Thakurain Dular Kunwar could not have 
gained anything by disputing the Will Ex. 
l, had Thakurain Abhiraj Kunwar been 
found to have been married legally to the 
late talugdar. If the late talugdar had been 
married to Thaknrain Abhiraj Kunwar, 
and Kunwar Shyama Kumar Singh had 
been born in wedlock from that marriage 
(it isnow admitted that the marriage was 
legal and that he was so born} Kunwar 
Shyama Kumar Singh would have succeed- 
ed to the taluga by intestate. succession, 
and Thakurain Dular Kunwar would have 
gained nothing, as she would have obtain- 
ed the same maintenance under Act I of 
1869 as she obtained under the Will. But 
her contest was bound up with the contest 
of her daughter, and, if she succeeded in 
setting aside the Will, and the Will pro- 
pounded by the daughter were found to 
be a good Will, the estate would have 
gone to Thakurain Subhadra Kunwar and 
would have been lost by Kunwar:Shyama 
Kumar Singh. We have it from the “evi- 
dence of Saiyid Ali Zamin that at first 
Thakurain Dular Kunwar was not ready to 
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hear.of any compromise which did not give 
her a substantial portion of the estate. 
She said that she would not be satisfied 
with anything less than half the estate, and 
maintaiued that she would press to the full 
her allegation that Thakurain Abhiraj 
Kunwar was not married legally to the 
late talugdar. Finally, she became more 
reasonable, and at length she agreed that 
Af her maintenance were increased to Rs. 500 
a month, she would withdraw her opposi- 
tion to the claims of Kunwar Shyama 
Kumar Singh and his mother, It appears 
that she made .herself responsible that 
Musammat Subhadra Kunwar should also 
withdraw her claim, and the matter was 
settled as between Thakurain Dular Kunwar 
representing herself and her daughter, 
and Thakurain Abhiraj Kunwar as repre- 
senting herself and her minor son Kunwar 
Shyama Kumar Singh of whom she was 
the guardian, upon the basis that Kunwar 
Shyama Kumar Singh should ba placed in 
possession of the estate, that Thakurain 
Abhiraj Kunwar should receive Rs. 3,000 
a month maintenance out of the estate 
and that the maintenance of Thakurain 
Dular Kunwar should be raised to Rs, 500 
a month. This arrangement was agreed to 
by the parties, but before it was reduced 
to the form of deeds they agreed that 
mutation should take place in the name 


of Kunwar Shyama Kumar Singh under: 


the guardianship of his mother Thakurain 
Abhiraj Kunwar. Mutation was made ac- 
cordingly by agreement of the parties under 
an order (Ex. 5) dated 15th July, 1913. On 
the 3rd January, 1914, two registered agree- 
ments, Ex. 2 and Dx, 3, were executed. 
Exhibit 2 was executed by Thakurain Dular 
Kunwar and Ex.3 was executed by Thakurain 
Abhiraj Kunwar. Under these arrangements, 
1b was settled that the maintenance of Thaku- 
rain Dalar Kunwar should be Rs. 500 a month 
payablesin the following manner: Rs. 1,600 
a year were to be paid in cash and Rs. 4,400 
a year were to be paid by the assignment 
to Dular Kunwar of two villages Marewra 
and Baramao. She was also to obtain pos- 
session of grove, and to receive certain 
fuel, and permission to reside in the house 
in Hatheura in which she had resided pre- 
viously. Before these agreements were exe- 
cuted, but after the date of the order of 
EU es Thakurain Subhadra Kunwar 

led. c 

The relationships between Abhiraj Kun- 
war and her son on one side and Thakurain 
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Dular Kunwar on theother procesded from 
the beginning of 1914 up till the end of 
1923 not very satisfactorily. The parties 
were not cordial, After disputesof various 
kinds Thakurain Dular Kunwar finally 
instituted a suit against Kunwar Shyama 
Kumar Singh and Thakurain  Abhiraj 
Kunwar for arrears of her cash mainten- 
ance, and Kunwar Shyama Kumar Singh 
instituted a suit against Thakurain Dular 
Kunwar to set aside the agreements by 
which she obtained her maintenance, and 
recover possession of the two villages which 
had been assigned to her. The learned 
Subordinate Judge, in whose Court, these 
suits were instituted, has decreed the suit 
of Thakurain Dular Kunwar and dismiss- 
ed the suit of Kunwar Shyama Kumar 
Singh. He has filed the present appeals 
against two decrees. He was & minor 
when the suits were instituted, but has 
since attained majority. In the Court be- 
low Kunwar Shyama Kumar Singh took 
many pleas which were decided against 
him and which have formed the basis of 
certain of his grounds of appeal, but his 
learned Counsel has exercised a very wise 
discretion in refusing to argue upon these 
grounds and admitted that they are in- 
supportable. The grounds which.he has 
withdrawn are grounds Nos, 1, 2, 3 and 4, 
We find apart from the withdrawal, 
against the appeals on all these grounds. 
'The position taken before us by the learn- 
ed Counsel for the appellant in these ap- 
peals was that the agreements in question 
could not operate as compromises because 
they were not entered into in settlement of 
a genuine dispute or claim, that they could 
not operate as a family settlement because 
on a proper consideration of the evidence 
they were nota family settlement and that 
in these circumstances they could not bind 
the appellant as he had derived no bene- 
fit from their execution, and as they were 
not executed for good consideration He 
further took the point that, as Thakurain 
Dular Kunwar had abandoned her residence 
at Hatheura, she must be considered to 
have forfeited all benefits ufder the settles 
ment. 

In order to appreciate the force of these 
arguments it is necessary, in thedrst place, 
to arrive at a clear finding as to the cir- 
cumstances in which these agreements 
came to be made, The wording of the 
agreements does not assist to a great 
extent for there is nothing stated therein, 


84. 
as to what the dispute between the parties 
really was. Thakurain Dular Kunwar 
distinctly asserted therein that all the 
allegations, which she had made at the 
time of mutation and at other iimes, to 
the effect that there had been no legal 
marriage between Thakurain Abhiraj Kun- 
war and Thakur Maharaj Singh, to the 
effect that Kunwar Shyama Kumar Singh 
was not the son of Thakur Maharaj Singh 
born in wedlock, and to the effect that the 
Will, Ex. 1, had been executed as a result 
of undue influence and when the testator 
was not of a sound disposing mind, were 


. without foundation. Withdrawals, however, 


of this nature contained in a deed of com- 
promise cannot be held to show that the 
person making the withdrawals had not at 


. the time of pressing the claims believed 


genuinely in the force of the claims. lt 
is not necessary for us to arrive ab any 
finding as to the merits of the dispute be- 
tween the parties, but this much is clear. 
Thakurain Dular Kunwar stated in cross- 
examination that at the time of the cele- 
bration of the marriage between her hus- 
band and Thakurain Abhira} Kunwar 
there were certain omissions in the marriage 
ceremony which in her opinion vitiated 
it. She also was very positive in stating 
that Thakur Maharaj Singh had for the 
two years preceding his death suffered from 
such ill-health as to be unable to attend 
properly to the management of his estate 
or other serious business, and was clearly 
convinced that his second wife, who was 
the mother of his only son, had obtained a 
very considerable influence over him. In 
these circumstances, although undoubted- 
ly she now admits that Thakurain Abhiraj 
Kunwar was nota mistress of her hushand, 
and although she must have known from 
the very beginning that the lady had gone 
through what purported to be a legal 
ceremony of marriage with Thakur Maharaj 
Singh, and although she now admits (and 
mus have always known) that Kunwar 
Shyama Kumar Singh was born from 
Thakurain Abhiraj] Kunwar while Thaku- 
rain Abhiraj* Kunwar was living with 
Thakur Maharaj Singh, she has never at any 
time, except by the withdrawal of the 
allegationsin Ex. 2 ceased to maintain that 
the execution ofe the Will Ex. 1 had been 
obtained by the exercise of undue influ- 
ence, while the testator was of unsound 
disposing mind. We do not, of course, 
suggest for one moment that her pleas, if 
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pressed, would have been recognised as 
good pleas ina civilsuit, But we see no 
reason to suppcse that Thakurain Dular 
Kunwar was not preesinga case fortheseiting 
aside of the Will Ex. land for an attack 
upon the validity of the marriage ceremony 
between Thakur Maharaj Singhand Tha- 
kurain Abhiraj Kunwar, which she did not 
believe to bea good case, 

Jn these circumstances it is unnecessary 
to quote authority to show that the with- 
drawal of such claims would afford gcod 
consideration, and we consider that accord- 
ing to the views of their Lordships of the 
Judicial Committee in Khunni Lal v. 
Gobind Krishna Narain (1) the agreements, 
Ex. 2 and Ex. 3, constitute a good family 
settlement. The compromise was undoubt- 
edly to the advantage of the appellant. 
By allowing not an unreasonable increase 
in the maintenance of the elder widow of 
his deceased father, his estate was saved 
from a litigation which might have in- 
velved a very considerable expenditure 
even if (as probably would have been the 
case) he had emerged successfully from it. 
Holding these views, it is sufficient to say 
that after giving due weight to the evi- 
dence upon the record and the circum- 
stances of the case we find that there was a 
bona fide dispute, that there was a family 
settlement and that benefit was conferred 
by the agreements upon the appellant, The 
withdrawal of the claim of the other side 
was suffieient consideration for the execu- 
tion of the agreements, and Thakurain 
Abhiraj Kunwar, as the guardian of the 
appellant, had auhority to make these 
agreements on his hehalf, as they were for 
his benefit. This concludes all the argu- 
ments in appeal with the exception of the 
argument on one point. That point is that 
Thakurain Dular Kunwar forfeited the 
benefits under the agreements by abandon- 
ing her residence in the house in Hztheura, 
As we construe these agreements, however, 
she was under no obligation to reside in 
the house in Hatheura, if she did not wish 
todoso. We consider these agreements 
as laying down that she was, if she wished, 
to be given the right of residence in that 
house, but we do not find that the receipt 
of benefits under the agreements was 
made in any way conditional upon her 


(1) 10 Ind. Cas. 477; 33 A. 386; 15 O. W. N., 545; 8 
A. L. J. 552; 13 O. L. J. 575; 13 Bom. L. R. 427; 10 
M. L, T.25; (1911) 1M, W, N. 432; 21 M. L, J, 645; 
38 L A. 87 (P. C). A 


EPIO 6 JO 9993, 





E : * é FIT 
(S'N) 'eeq “PUL p ‘xg ang "pup, “THL "D 6 (D 


SVM JI E8 '8 Iopun erqresrurpe uooq ABT JOU 
gut 033149 oq qg hope yey padan SEMI pue 
sn 0j poj19 eIloA SUOISIOop SNOLIBA juepuods 
-9I 93 JO jleueq u() “jins s149 UI eouopriAe 
JOU 8125 LIL 032112 IYJ JVI KUTAI I ,,'ea1j-3ued 
jou SBM put] syg yey} eAOJd o3 9[q1881U] p 
usoq 9ABY pjnoA 'sSurpeeoo1ud uoiqduunser 
oyy YM pe[dnoo %77279 euj {Buy 90158 I 
'pejuegep eoa pue LDLIYYV] BV PUR] eq pe 
“IBID SÓ103890u? SyuRpUsjop eu? jeu; UMOYS 
useq pey yt pue ‘ur 3nd useq peu saul 
-peeooid uorjdumnsei 943 JI, Jey} 893938 oY 
jueuidpn[ sıq jo pue əy} SpIBMOT,  'e8t9 
juese1d OY} JO 87097] OY, qu31A SInoj [je uo eie 
9194} 84087 947 Jey} eur Oj StU jJ 'uexej 
SULI sSurpeeooid uorjdumsel OF AOTA V 
YM i10399][of) uauj oy} Aq pəredərd seas 
91943 D7714? ƏY, “Joy eouepiA4^5g 9uj3 jo eg '8 
Iepun eoueptae epeur eq jonugo yı pered 
-o1d sem jr qorqa ur AVM oyy 0j put 177749 
ey} jo yoofqo əq} oj pieSer SurA€eu yeyy 
x£T/93v€d ze $o1918 mon eq Io zuo pul euj 
SuileAI[gp ur qgjier) eorgenp Joro peuieef 
OU], ,,e1nuej IO 19308199 1e[noT3J'ed € JO you 
O19 JO O18 urr} peqrrosep spur eu; 3903 
Sutaoid jo osodind oy} 10g suossed ojearud 
jsureS'e ooueprae jou eie PUB “104091100 ON 
jo uorjeuuojpur OY} AOE poredeid s}uetunoop 
ueuj aow gurgjou 918 osn ojeAlId umo sy 
105 jueuruieAOr) AG epeul $72211/),,—: SMOT 
-[0j s? sr ejou-peeq oL (1) YON nyp 
-2asung “A ODG LIPUNYQ "wn Ul UOISIoep 
OY} GWA eougpriooo€ ur SI JEY,  -'"Ao[eq 
ganon euj Ag peleprsuoo ueeq BARU jou 
pinoys ipunqpwnl pue 077179 944 os sSuroq 
jeugj uoruido AGL ur pue? eoueprAe ut jou 
eie sgurpeoooid uoydunsel eup “Pung 
-DUPE OY} pue DUI 9443 07 8Seje[er qulod 
j8S1g 943 pej9e38 Ápeei[e GARU I S9 ‘MON 
'1no[) eye[[edd y Iromo ogy Aq 
peroprsuoo Aj1edoid ueoq jou sey snuo JO 
uonsenb eq, jeu, pres sr 3r ‘APIE ‘spur 
9594) jo yoodser ur pied ueoq ueAoe FLY 
quor JB] eouoprAe ou ST BI94] JEJ 309] 
oq; WON geste uorgA uorjdumseid oeuj 
pereprsuoo you sey ynon ejyej[[eddy uj 
eyg pres Sr j1 'Á[puooeg -'sSurpeeoorid uorj 
-d"unsei yons eiogeq peiedeid mq erg ur 
sdurpesooid uorjduinsod oy} UJIM uorxeuuoo 
ur poisdeid apunqovupnl pue opyo @ ‘AT 
-eureu *foouoprAoe UTEJIOO uo SUTATOI ut SuolA 
SCM edpnf joget] eq? yey} pres SI JI 
‘ASILA 
srq} ur pesin ueeq savy syurod eeiup, 


£9 


'Sjueprpedde oy} JO jy[eueq uo [eodds. 


* 


SOMU 9ory-juex 
910A gSOInUO9j] OY} IBY p[eq OYA yno 2817 
ey} ur espn oy} Aq pesstusIp S94 UOI390 
-11dde əy} pue 99lIJ-jUel GIOM 309] ut SpU*v] 
oy} Jey] pepuejguoo Bjuepuojgep og], ‘JU 
Aed 04 e[qt[ 910M 4NQ se1nuej oo1j-juol JOU 
eIoA uorjsenb ur SPUL] OYI JEYJ SEM NYAI 
jo piooes eu, ur Árjue eq], joy Aouvusy, 
jesusg 97} JO Y-COT pu? GOT ‘ss 1epun 
ESUIPSs0OId Jo o 95118 sjeodde eq, ‘eovtd 
eur'es oy} FO TOYO j3ueulepjjeg 3u€j81$5y 
ey} jo uotisStoep əy} SuIisIoAer ueinxueq 
jo ospne j9rnn0sW[ ey} jo uolisroep * jo 
jno osae sjeedde esoq—*P ‘SABIAN 
LNHNWDGfP : 
'juepuods 
-0Y euj 107 '?soyp YIDN v4pueDbpowN NGEH 
'&sjuve]]edd y OUJ 103 ‘E801 £) DUYSIAN 
DAPUsuNH, NAY pue 95012) uoumyounq 
NGEH 10] DANU 0014007) DAPURANY NGEH 
‘PEST '41ren1q9,] JO Pagg eu? pejep 
"eJnutg JOWO  jueupnjeg 3uejsise y 
943 JO esouj Surle1oAel 'rfg6[ equieoe([ JO 
UIZT 943 pejep 'e1nxutg ‘espn f jor1j8r(] eui 
JO S1ep1o PUB seoJoop OU] | qsuivse s[(eedd y 
peusm3Surjstp ig) uo2?v40d 407) 
73:120: eq; fo UDWAIDYD A YEO YON Dpuod[) 
‘poxol 
-107 (1) HN anYypeasung 'A ovg 4opunu) UVY 
l'a 109 ‘eg d] oy eoueprA5[ oy} fo ep '8 1epun 
JCU g8'8 apun soyu O[qissiupe 918 Aq,  emuej 
jo 19]o€ivqo Jemond € jo jou ei? 10919 ule1euj 
peqriiosep spurl oyy yey} SurAo4d Jo etodund eyg 10g 
suosisd ojveALId ysurvSe oouoplA9 as wed JOU Ale PUV 
1049091100) 913 JO uoryeuogur 944 107 porsdeid sjueul 
-noop uey} e:iour SuTyjou ei? esodugnd oead umo 531 
IOJ. 1uguu419AOr) Ad epeui sipunqnunl pue 8o") 
99u9p109 ur ‘£0 Aquqissimpy ‘stpueqemel 
pup SMIO pE sl s ‘(Z481 4o I) PY o?ouoptag 
"LNS4NOdSST]—JATLLNIVIQ 
CAYAHGYdOGN VE VGINIAOD VHGVH 
n849a 
RNV Ka a BA GNV 
VAHCVdOLLVHO HILVN VHGNUdü 
lLioxny eonsne up pu? “AN '89A9942) 
31€ 5T UlerI[t AA 119 90138n (JUISI T 
"9661 ‘OT LEN’ 
"G661 40 GTE ASV 
PIZ SON SUHGAO ALYINEdJAY NOLA elvEdaV 
ANY 
CG6T 30 C8TT ANY 
FSIT ‘SON S83OU([ Slv'IlHdd V KOVA sivedy 


LUuUnooH»SIH VLINOTVO 


“passvusip sypedd yy "HO 
'81800 UTM S[eodd* esoy4 ssrustp oA 
guosveloAoqe? OT} JOT 'esnoq jeu, SutÁdnooo 


'AYAHOVdOGNYH YGNIAOD VHOVU -'4 YAHGYdOLLYEO HLYN vUaNgan [9461 “0 '] 96] 


86 


The case most relied on on behalf of the re- 
spondent was the case of Upendra Nath 
Ghosh v. Chairman of the Calcutta Corpora- 
tion (2). The document there that was in 
question was the map of Mr. Billon and the 
learned Chief Justice in delivering judg- 
ment of the Court states thatin his opinion 
the map was admissible if not under s. 83 
still unders. 13 of the Evidence Act. Ido 
not know the circumstances under which 
Mr. Billons map was prepared and it may 
have been prepared under circumstances 
which would have madeit admissible in 
evidence unders. 13 of the Evidence Act. 
But I donot think that this decision can 
be taken as an authority that the chitta 
in the case before us is admissible under 
the provisions of s. 13. The chitta was 
merely a document produced from the 
Collectorate. We do not know if it was 
acted on for the purpose of the resumption 
proceedings or if in fact reliance was 
placed upon it by Government for the pur- 
pose of resumption proceedings. In the 
absence of some such evidence I cannot 
. see now it can be- taken as an assertion of 
right by Government which would entitle 
it per se to be admissible under s. 13. I 
do not think for the reasons J have indi- 
cated that the chitta and jamabandt were 
admissible in evidence in the circumstances 
of this ease or that they should have been 
relied on by the learned Judge in the 
Court below for the purpose of arriving at 
a decision as:to whether the lands were 
lakheraj or not. 

So far as the other two questions are 
concerned no doubt the entry in the Record 
of Rights is in favour of the respondent, 
and this being so although the initial 
onus lay on the plaintiff in the suit that 
onus has been removed by the entry in the 
Record of Rights. But so far as the entry 
in the Record of Rights is concerned there 
is this to be said againstit, namely, the 
fact that there is go evidence whatever on 
the record that rent has ever been paid in 
respect of the lands in suit. This seems to 
. me to be sufficient to rebut the presumption 
arising in the plaintiff's favour by reason 
of the entry in the Record of Rights. The 
learned J&dge as already appears from my 
judgment has been guided in his decision 
by evidence which we hold to be inadmis- 
gible. 

I think the proper course will be that 


(2) 13 Ind. Cas. 332; 16 O, W. N, 116. 
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the matter should now go back to the 
Court below in order that the learned Judge 
should re-consider the question after exclud- 
ing the evidence of the chitia and the 
jamabandi prepared in connexion with the 
resumption proceedings of 1843 and he will 
accordingly re-hear the appeal upon the 
evidence on the record excluding these 
documents and arrive at a decision and 
finally dispose of the matter. 

This judgment will govern all the four 
appeals which are before us S. A. Nos. 1184. 
and 1185 of 1925 and M. A. Nos. 214 and 
215 of 1925. 

The costs of the appeals S. A. Nos. 1184 
and 1185 to this Court will abide the 
result of the remand to the Court below. 
We assess the hearing fee in each appeal 
at one gold mohur. 

We allow no costs in M. A. Nos. 214 and 


215 of 1925. 


Mukerjee, J.—1 agree. 
A. N. A, Cases remanded. 


ALLAHABAD HIGH COURT. 
Sroonp CrviL APeBAL No. 622 or 1924. 
July 12, 1926. 
Present:—Mr. Justice Kanhaiya Lal, 
and Mr. Justice Ashworth. 
SHEOBARAN PANDE AND ANOTBBR— 
PLAINTIFFS— APPELLANTS 
ersus 


v 
KISHUN PRASAD PANDE AND ANOTHER— 


DEFENDANTS —RESPONDENTS. 

Registration Act (XVI of 1908), s. 17 (1) (b) —Docu- 
ment reciting previous agreement, when requires vegis- 
tration—-Tests of compulsory registrability —'Declare', 
meaning of—Compromise of mutation proceedings, 
binding nature of. 

Per Kanhaiya Lal, J.—A petition of compromise of 
mutation. proceedings which states thatea  qom- 
promise has been arrived at and proceeds to recite 
the terms in which the settlement has been arrived 
at is not compulsorily registrable under the provisions 
of s. 17 of the Registration Act inasmuch as it merely 
recites a settlement which has been arrived at and 
does not by itself create, declare or extinguish any 
right. [p. 87, col 2; p. 88, col. 1.] 

Where such &compromise has been acted upon by 
entry of names in accordance therewith in the 
revenue papers it is not open to either party to 
resile from it as itis binding on them as a family 
settlement. |p. 88, col. 1.] 

Baldeo Singh v. Udal Singh (1) and Bakhtawar 
Singh v. Sunder Lal (2), relied on. 

Per Ashworth, J.—For the purpose of applying s. 17 
of the Registration Act each particular document 
must be considered on the merits. It is necessary to 


consider the purposes of the parties tothe document *- 
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as indicated by the language of the document. Where 
the purpose ofa document in mentioning a previous 
&greement is to define the same and to show that the 
parties intend the agreement thus defined to be acted 
upon then th»? document must be held to be one 
deelaring aright, title or interest within the mean- 
ing of s. 17. [p. 88, col. 2.] 


Second appeal against a decree of the 
District Judge. Gorakhpur, dated the 8th 
of January, 1924. 

Mr. Haribans Sahai, for the Appellants. 
Mr. Sankar Saran, for the Respondents. 
JUDGMENT. 

Kanhaiya Lal, J.—The dispute in 
this appeal relates to some landed pro- 
perty and the main question for considera- 
tion is whether a certain compromise 
filed by the parties to the present suit in 
a mutation proceeding operates as a bar to 
the present claim. 

The allegation ofthe plaintiffs was that 
Gajadhar Pande was the owner of the said 
property and that on his death, which took 
place in Baisakh 1328,the plaintiffs alone 
were entitled to the estate. In the muta- 
tion proceeding which ensued on the death 
of Gajadhar Pande a petition of compro- 
mise was filed by the parties, whereby 
each branch of the familyto which Gaja- 
dhar Pande belonged, was allowed to re- 
main in possession of a one-fourth share. 
The plaintiffs contended that the compro- 
mise was invalid and that it had been 
repudiated and cancelled by the parties 
themselves. The defendants, on the other 
hand, asserted that they were living jointly 
with Gajadhar Pande, and that they were 
entitled to the entire property left by him 
to the exclusion of the plaintiffs. In the 
alternative they pleaded that all the dis- 
putes between the parties in respect of 
the property in.question had been settled 
by a eompromise in the mutation case, 
and that that compromise amounted to a 
family gettlement and was binding upon 
the parties. 


The trial Court found that the compro- 
mise operated as & family settlement and 
was binding on the parties. It did not 
determine the other allegations made in 
the suit except in so far that it observed 
that the claim of the plaintiffs was based 
on untrue allegations and in the teeth of 
the terms of the compromise was not main- 
tainable. 

Oa appeal the lower Appellate Court 
directed the trial Court-to determine whe- 
ther Gajadhar Pande was at the time of 
-his death separate from the parties. The 
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finding of the trial Court on that point was 
that he was separate. The correctness of 
that finding was contested by the defend- 
ants before the lower Apvellate Gonrt, 
bat the lower Appellate Court confining 
itself tothe determination of the question 
whether the compromise was binding on 
the parties a3 à family settlenent of 
doubtful claims, held that it was intended 
to, settle disputed claims and to prevent 
future litigation, and that the petition 
embodying it. which was filed in the Re- 
venue Court was really an acknowledg- 
ment by the parties to it of pre-existing 
rights. It held accordingly that it was 
binding on the parties. 

It is argued here on behalf of the plaint- 
iffs that the petition of compromise could 
not operate as a family settlement for want 
of registration and thatin any case it was 
confined to only one of the villages and 


‘that the right claimed by the plaintiffs to 


the other villages ought to have been de- 
termined. As pointed out in Baldeo Singh 
v. Udal Singh (1), it is open to the parties 
to a mutation proceediag to settle any 
dispute pending between them and to 
intimate to the Court before which the 
mutation proceeding is pending the man- 
ner in which they have settled their dis- 
putes." T'he petition of compromise filed in 
this case stated that a compromise had 
been arrived at between the parties in a 
certain mauner andit proceeded to recite 
the terms in which the settlement had 
been arrived at. It stated that of the pro- 
perty left by Gajadhar Panle, a one- 
fourth share shall remain ia occupation of 
the branch of the family represented by 
Nand Prasad Pande and Kishun Prasad 
Pande, and that the other three branches 
represented by Sheobaran Pande, Raja 
Ram and Deota Prasad Pande, shall each 
remain in possession and occupation of 
a one-fourth share each. It further stated 
in regard to a certain mortgage made by 
Gajadhar Pande that theebranch represent- 
ed by Nand Prasad Pands and Gajadhar 
Prasad Pande shall pay to Denta Prasad 
Pande and Sheobaran Pande Rs. 100 on 
account of the mortgage money and that 
till such amount was paid Deotg Prasad 
Pande and Sheobaran Pangle shall remain 
in possession as before. It also mention 
ed that certain other properties specified 
therein shall remain in the possession of 


(1) 58 Ind. Cas, 732; 43 A. 1; 2 U, P, L. R, (A) 202 
18A. L. J. 877. (À.) 202; 
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cach branch to the extent ofa one-fourth 
-share each, subject to the aforesaid con- 
ditions, and it asked that the entries in 
‘the revenue papers should be made in 
accordance therewith. The petition virtually 
recited the compromise and prayed that 
mutation of names should be effected in 
respect of the disputed property in ac- 
cordance with the petition of compromise. 
Beyond reciting the settlement arrived at 
between the parties, it did not by itself 
create, declare or extinguish any right. 
Tt settled the disputes about certain doubt- 
ful rights which one party claimed to the 
exclusion of the other. 

A document merely acknowledging an- 
tecedent rights, till then in dispute, is not 
a document which falls within the purview 
ofs.17 of the Registration Act, and as 
laid down in Bakhtawar Singh v. Sunder 
Lal (2), a petition stating the manner in 
which the parties had composed their 
differences and asking that mutation of 
names be effected in a particular manner, 
does not require registration. Asa peti- 
tion it was properly stamped in the manner 
required by.the Court Fees Act and the 
compromise is, therefore, valid and bind- 
ingon the parties thereto. 

It is argued on behalf ofthe defendants- 
appellants that Raja Ram Pande had been 
absent from the village from a long time 
and was not a party to the family settle- 
inent aforesaid. But even if Raja Ram 
Pande was missing and notheard of from 
before the date of the settlement, 
persons who were' parties to that settle- 
ment were bound by it. It might possib- 
ly have been open to Raja Ram Pande, 
if he was not a party to the settlement 
to come afterwards and say that he was 
not bound by it. But he has never turn- 
éd up. The settlement allowed him a 
one-fourth share. His wife Musammat 
Jicheha Pandain is a party to the appeal 
ande she has not come forward to attack 
or impugn this compromise. The lower 
Appellate Court points out that mutation 
of names was, effected in accordance with 
the petition of compromise, and the pre- 
sumption is that possession must have 
followed in accordance with it. Where 
a comprofhise has been acted upon, as 
it appears to Mave been acted upon in 
this case; by the entry of names in ac- 
cordance with it in the revenue papers, 
m (2) 90 Ind. Cas. 992; 48 A. 213; L. R. 6 A. 625 Oiv.; 
94: A; Lid. 116; A. T. R. 1926 All, 173. - 
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it is not open to either party to resile 
from it, for, as a family settlement, it is 
binding on them. l 

The petition of compromise deals in 
general terms with the entire property 
(matruka) left by Gajadhar Pande de- 
ceased, and as the villages claimed by 
the plaintiffs are said to be villages þe- 
longing to Gajadhar Pande, they are co- 
It any of these 
villages did not belong: to Gajadhar 
Pande, as the defendants suggested, the 
plaintiffs had no: cause of action with 
regard to them, because they are only 
claiming the estate of Gajadhar Pande in 
the plaint. The appeal ought, therefore, 
to fail and the claim of the plaintiffs has 
been rightly dismissed. 

Ashworth, J.—I am unable to 
concur with the veiw that what is called a 
compromise, Ex. O, was admissible in evi- 
dence without registration. There is no 
doubt that some support for this view may 
be found in certain passages in the deci- 
sions reported as Baldeo Singh v. Udal Singh 
(1) and Bakhtawar Singh v. Sunder Lal (2), 
But for the purpose of applying s. 17 of 
the Registration Act each particular docu- 
ment must be considered on the merits. 
For the purpose of deciding whether a 
document of the character of Ex. C in this - 
ease is one that requires registration under 
s. 17 of the Registration Act, it is neces- 
sary to consider the purpose of the parties 
to the document as indicated by the lan- 
guage of the document. It is doubtless 
correct to say that a document which 
merely refers to some previous agreement 
between parties does not necessarily require 
registration. What is important is the 
purpose for which that reference is made to 
the previous agreement. If it is made for any 
other purposethan that of declaring a right, 
title or interest, then it will not,require 
registration. But where the purpose of 
a document in mentioning some agree- 
ment is to define the agreement and 
to show that the parties intend that 
agreement thus defined to be acted upon, 
then the document must be held to be one 
declaring a right, title or interest within 
the meaning of s. l7 of the Registration 
Act. To hold otherwise would be to de- 
prive the word “declare” ing. 17 (1) (b) of 
any meaning. There have been cases in 
which there has been an agreement which 
has been acted on in part or whole. In 


such eases the doctrine of part performance. 


[96 L C. 1936) 


may operate, and the agreement, go far as 


‘it can’ be ascertained by the evidence on . 


the record, may be declared by a Court 
and put into force, irrespective of any 
‘document declaring it. These cases of part 
. performance have nothing to do with the 
‘case likethe present. In the present case 
it is not pretended that there was any part 
‘performance intervening between the agree 
. ment and the date when this document 
“was drawn up. It is urged that subse- 
quent to the document, compromise C being 
drawn up, the Revenue Court acted upon 
the agreement. * If the fact of the Revenue 
Court having, acted upon the agreement 
were sufficient proof of the agreement, it 
‘would not be necessary to put this docu- 
‘ment Ex. C in evidence. I would hold, 
however, that any actior of the Mutation 
‘Court is no evidence of part performance, 
‘because that action was based on the ad- 
mission of this compromise as evidence, 
and I hold that that admission was wrong 
because the document had not been re- 
gistered. In the decision relied on by my 
learned brother it appears to be thought 
thatif an agreement is made, then any 
doeument declaring that it has been made, 
is not a document declaring a right or 
title to exist. Now words may speak and 
acts’ may speak, but mere intentions can- 
not speak. Inacase like this to hold that 
the document, compromise O, does not de- 
clare a right or title, is in effect saying 
that a mere intention, which can only be 
gathered by this particular document, is 
a fict in evidence independent of the parbi- 
cular document. This appears to me an 
impossible contention, That which is not 
provad must be held not to exist. "Non 
apparentibus eadem est ratio et non existen- 
tibus." Apart from the logie of the case, 
it .would make it impossible ever to re- 
quire registration of deeds of declaration 
of title? if the defenca were allowed that 
five, minutes before the declaration was 
made, the parties had come to an oral 
agreement, As stated above, the purpose 
of the declaration must be looked to. 

For the above reasons I hold that there 
“was no admissible proof in this case of the 
family settlement and tnat the plaiatiffs' suit 
Should have been deereed upon the fiuding. 

By the Court,—Undar s. 1198 of the 
C. P. C, the appeal will stand‘ dismissed 
with costs including feas ia this Court on 
the higher scale. 


^A. N. A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
CiviL Ruiz No. 154 or 1926. 
May 18, 1226. 

Present:—Mr. Justice Cuming and 

. Mr. Justice Page. 
Mrs. ALICE MAUD HUSSAIN AND 

ANOTHER—PRETITIONERS 

versus 
J.C, GALSTAUN AND OTRERS—OPPOSITE 

l PARTIES. . 

C. P. C. (Act V of 1908), s. 115— Revision—Other 
remedies open—Amendment of decree—Revision against 
order of amendment, whether lies. 

Inasmuch as an amended’ decree supersedes the 
original decree and an appeal lies against the amend- 
ed decree, an order amending a decree cannot be 
[p. 91, col. 1.] 

The powers of the High Court under s. 115, ©. P. 
C., are discretionary and should not be exercised 
when a more appropriate and far more complete 
remedy exists. [p. 91, cols. 1 & 2.] l 

Raghunath Das v. Raj Kumar (1) and Surta v. 
Ganga (2), followed. 

Rule against an order of the Sub-Judge, 
First Court, 24-Perganas, Alipur, in Title 
Suit No. 42 of 1925 numbered (upon trans- 


fer) as Title Suit No. 128 of 1925, of the 


Sub Judge, Additional Court, 24-Perganas, 
Alipur, dated the 20th November, 1925, 

. M. Nuruddin Ahmed and M. Amiruddin . 
Ahmed, for the Petitioners. 

Mr. C. C. Biswas and Babu Manindra 
Kumar Bose, for the Opposite Parties, 


JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this Rule has arisen are these. : 
The opposite party one J. C. Galstaun 
brought a suit in 1923 against the pre- 
sent petitioners and certain other persons 
with regard to a. certain house No. 229, 
Lower Circular Road. The present peti- 
tioners who are defendants Nos. 1 and 2 
alone contested the suit. The petitioners 
were the sub-tenants of one Mussa Ariff 
Bham, who, it was alleged, was the tenant of 
J. CO. Galstaun. The suit was heard and was 
decreed by Mr. Mohendra Nath Mukhuti, 
Subordinate Judge of Alipur on the 
29th June, 1925. Almost immediately after 
the decision of the stit this.officer was 
transferred and the decree when drawn up 
was signed by another Judge Mr. Asutosh 
Pal who succeeded Mr. Mukhuti. The 
material portion of the judgment of Mr. 
Makhuti which forms the «oncluding 
portion of the learned $udge's judgment 
with which we are now concerned in the 
present Rule is as follows: “ ordered ac- 
cordingly that the suit be decreed in part 
with costs on contest against defendants 
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Nos. 1 and 2 and ex parte against defend- 
ants Nos. 3 and 4., The defendants are 
directed to make over to the plaintiff 
. vacant possession of the disputed premises 
. in fifteen days from this date, on default, 
the plaiutiff will be entitled to recover 
vacant possession of the same turning out 
all the defendants and all those who 
claim through him from the premises, and 
also to recover from the defendants Nos. 
land 2thesum of Rs. 4,233-13~4 as dam- 
ages for the period before suit and at 
Rs, 331-8.0 per month from the date of 
the institution of the suit to31st March, 
1994, and thereafter at Es. 678 -per month 
until recovery of possession by the plaint- 
iff. On the plaintiff's recovery of possession 
the total amount to which he is entitled 
will be caleulated and plaintiff pay the 
necessary deficit Court-fee. Amounts 
awarded as costs or damages will bear in- 
at 6 per cent. per annum. ; 
C This a was transmitted to the High 
Court for execution on the 9th July, 1925, 
and then the plaintiffs asked the High 
Court to attach certain moveable properties 
of the judgment-debtor with a view to exe- 
ing the decree. 
V etendanta Nos. 1 and 2 had meanwhile 
made over vacant possession to the plaint- 
iff before the expiry of fifteen days allow- 
ed by the decree and they raised the ob- 
jection that as they had given over vacant 
possession it was, therefore, no longer ne- 
cessary that there would be any final de- 
cree as to damages. They, therefore, con- 
tended that they were not liable for the 
damages as they had given over posses- 
sion within fifteen days and on these allega- 
tions they asked the Subordinate Judge to 
re call the certificate which he had sent to 
the High Court. The learned Subordinate 
Judge refused to re-call the certificate and 
on the 14th August, 1925, the Subordinate 
Judge ordered what is described a final 
decrae which was a decree for the amount 
of damages. etc., to which the defendants 
Nos. land 2 are lialle to be drawn up. 
Defendants Nos. 1 and 2 had appealed to 
the High Court “on the 9th November, 1925, 
against the preliminary decree so far as the 
question of costs was concerned. 
Méanwhi$e, the question of the attached 
moveables came €up before my learned 
brother Mr. Justice Buckland in the exe- 
cution proceedings in the High Court. Here 
again, the defendants Nos. land 2 raised 


the question that having given over vacant 
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possession they were not liable for damages 
and, therefore, their property was not liable 
to be attached. "This contention seems to 
have found favour with Mr. Justice Burk- 
land (vide, order August 7th, 1925). The 
learned Judge, however, added that if it 
was intended that. the decree had any other 
meaning it might be still open to have 
the matter put right and that the decree-. 
holder should not be prejudiced if the mis- 
take, as the decree-holder alleged, in the 
decree was due to an oversight in the 
drafting and he allowed the decree-holder 
time to make such an-application as he 
might think fit in the Couft below. The 
decree-holder then filed an application be- 
fore the Subordinate Judge on the 3rd 
September, 1925, asking the learned Judge 
to amend the judgment and the decree of 
his predecessor. This application was pre- 
sumably made under s. 152 of the C. P. O., 
about the same time the judgment-debtor 
applied on the 27th August to the Court 
asking that Court to amend the final decree 
and make it, as he alleged, in conformity 
with the preliminary decree and the judg- 
ment, These applications were disposed 
of by Mr. Profulla Chandra Dutt who had 
succeeded Mr, Asutosh Palin the Court of 
the particular Subordinate Judge at Ali- 
pur and the learned Judge then apparently 
read over and considered his predecessor's 
judgment and after consideration of all 
these questions he came to the conclusion 
that the Judge could not have intended 
that the plaintiff should only get damages 
in the event of the defendants not giving 
vacant possession within fifteen days. He, 
therefore, amended the judgment of his 
predecessor holding that the word "also" 
must be a clerical error for “in any event," 
and he amended the decree accordingly. 
He refused to amend the final decree as 
prayed for by the judgment- debtor. Against 
this order the judgment debtor has moved 
this Court in its revisional power under 
s. 115 of the O. P. C. and has obtained a Rule 
with whieh we are now dealing. 

The learned Vakil who appeared for the 
judgment-debtor has raised two points. 
first, that it is not open to one Judge to 
amend the judgment of his predecessor. 
Secondly, that the judgment and decree 
under appeal cannot be amended. 

I propose to deal with this Rule on the 
short ground that, in my opinion, on the 
facts stated the matter does not fall within 
the purview of s. 115 of the C. P. C. Sec- 
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tion 115 provides that the High Court may 
eall for the record of any ease which has 
been decided by any Court subordinate to 
such High Court and in which no appeal lies 
thereto, Now, in the present case an appeal 
doeslie against the decree which has been 
amended and the amendment of which 
aud the amendment of the judgment of 
which are the subject-matter of the present 
Rule. No doubt, against an order amend- 
ing the decree and amending the judgment 
there is no appeal, But against the amend- 
ed decree itself there is an appeal because 
this amended decree has now become the 
decree in suit, 'Fhisis obvious, because it is 
difficult to imagine that in any suit there 
could be two decrees at the same time and 
which two decrees are conflicting with each 
other. Itis clear that the amended decree 
supersedes the original decree and obvious- 
ly against this decree which is the decree 
in the suit an appeal lies. 

All the grounds which were taken and 
argued before us in this Rule could be 
taken as grounds in appeal. This is the 
view which commented itself to Oldfield, J. 
in the case of Raghunath Das.v. Raj Kumar 
(1) where the learned Judge pointed out 
that the decree as amended is the decree 
in the suit and that as an appeal lay from 
it no applieation could lie under s. 115. 
The same view was taken in the case of 
Surita v. Ganga (2). There are no doubt 
other decisions which take the contrary 
view. I donot, however, propose to deal 
with them norisit necessary for ihe rea- 
sons which will beclear at the conclusion 
of my judgment. If we now deal with this 
matter in revision and come to the finding 
that the Judge had no jurisdiction to am- 
end the judgment and decree we shall 
have to set aside the decree and by so 
doing we should do by way of revision what 
can be done and should be done by way 
of appeal. Even if I am wrong, in this 
view of s. 115 und the present case could 
come within the purview of s. 115, I do not 
think that in the present case having re- 
gard to the facts and circumstances of the 
case it should be dealt with in revision. 

Our powers under s. 115 are discretion- 
ary and I do not think, that we should 
exercise those powers of revision when a 


more appropriate and far more complete | 


{) TA. 276; A. W. N. (1885) 258; 4 Ind. Dec. (x s.) 
Ko 7 A. 411; A. W. N. (1885) 88; 4 Ind. Dec. (N. s.) 
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remedy is open to the appellant as is in 
the present case by way of appeal against 
the amended decree, 

The Rule, therefore, stands discharged 
with costs —five gold mohurs. 

Page, J.—l agree. There is no appeal 
from the order amending -the deer e in 
this suit. If the order in question, there- 
fore, was a separate adjudieation in a 
"case", then, in my opinion, it is within 
s. 115 ofthe C. P. C., because the case is 
onein which no appeal lies to the High 
Court. I should be disposed .to think, 
however, that the order in question was 
not a separate adjudication in a “case” 
within s. 115. It appears to me that the 
order amending the decree was an order 
made in the suit, and was not a separate 
"ease". The point does not appear to have 
been decided in this Court, for in Nalinak- 
shya Ghosal v. Mafakshar Hossain (3) the 
learned Judges merely expressed the view 
obiter that "the plaintiff's remedy, if any, 
would seem to be by an application under 
8.622." In Bombay and in Allahabad, how- 
ever, the High Courts have held that the 
High Court has jurisdiction to entertain 
an application by way of revision in res- 
pect of an order such as the one in question 
in this suit; see Bai Shri Vaktuba v. Agar- 
sangjt (4), Raghunath Das v. Raj Kumar (1), 
Raghunath Das v. Raj Kumar (5), Surta 
v. Ganga (2), Surla v. Ganga (6), Hasan 
Shah v. Sheo Prasad (7). It is unnecessary 
however, in the view that we take of this 
case that we should express a definite opin- 
ion upon this matter, because, assuming 
that we possess jurisdiction to entertain 
an application for revision of the order 
amending this decree, in our opinion, we 
ought not to interfere with the order in the 
exercise of the discretionary powers vested 
in the Court under s. 115. Iam of opinion 
that an appeal lies, subject to the law 
relating to limitation, from the decree as 
amended—Brojo Lal Rai Chowdhury v. Tara 
Prosanna Bhuttacharji (8), Visvanathan 
Chetti v. Ramanathan Chétti (9). It cannot 
be doubted also that it is more convenient 


(3) 98 ©. 177; 5 C. W. N. 192. 

(4) 31 B. 447; 9 Bom. L. R. 517. 

(5) 7 A. 876; A. W. N. (1885) 256; 4 Ind. Dee. (x. a.) 
958. 

(6) 7 A. 875; A. W. N. (1885) 2509 4 Ind. Dec. (x. s.) 
958. 

(T) 15 A. 121; A. W. N. (1893) 44; 7 Ind. Dec. (x. s.) 


5. 
(8) 3 C. L. J. 188. 
(9) 24 M. 646. 
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that the legality of the order of amendment 
should be considered when the case is heard 


On appeal, and if the remedy by way of 


$ 


t 


appeal is more appropriate than the remedy 
by way of revision, the Court will not 
interfere by exercising its power of revision. 
There appears to be one case, however, in 
which it is laid down that, notwithstanding 
that an appeal lies from the decree as 
amended, the Court ought to revise an 
order amending a decree—Hasan Shah vw. 
Sheo Prasad (7)—but the learned Judges in 
holding that "we are constrained to hold 
that this order is open to revision, and not 
to hold that the petitioner had his remedy 
by way of appeal from the amended decree” 
expressly stated that they did so because 
they regarded the decision in Raghunath 
Das's case (5) asa binding authority com- 
pelling them so to hold, But with all 
due deference in that case the Court did 
not consider the question as to whether 
there was another appropriate remedy open 
to the petitioner as appears not only from 
the report of the case, but also from the 
observations of Mahmood, J. in Muhammad 
Naim-ullah Khan v. Ihsan-ullah Khan (10) in 
which his Lordship stated that in Surta v. 
Ganga (6) and Raghunath Das v. Raj Kumar 
(5) "the turning point was that an order 
under s. 206 being an unappealable order 
ean be made the subject ofthe visitatorial 
functions of this Court under s. 622 ofthe 
©. P.C.“ In my opinion, in the exercise 
of ita discretion the Court ought not to 
revise the order amending the decree in 
this suit under s. 115, inasmuch as another 
and a more appropriate remedy is open to 
the petitioner. For these reasons, l agree 
thatthe Rule should be discharged. 


A. N.A. Rule discharged. 
(10) 14 A. 226 at p. 234; A. W. N. (1892) 14; 7 Ind. 
Dec. (N. s.) 515. 


ALLAHABAD HIGH COURT. 
Frrst CIVIL APPEAL No. 424 or 1923. 
* June 29, 1926. 
Present *—Mr. Justice Sulaiman 
and Mr. Justice Boys. 
Sheikh ABDUL MAJID—DEFENDANT— 
: APPELLANT ; 
| e versus 
NAGESHAR DAT AND oTHERS—P LAINTIFFS 
AND UMAN SHANKER AND OTHERS— 
DEFENDANTS—~RESPONDENTS. 
Agra Tenancy Act (II of 1901), ss. 4, 56, 167—Lease 


ABBUL MAJID t, NAGESHAR DAT, 
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—' Agricultural. purposes, meaning -of—1Lease* of un- 
divided share of zemindari, if for agricultural pur- 
poses—Tests—'Thekadar’, meaning of—Transfer of 
Property Áct (IV of 1882), s. 117. 

Though a tenant under the Agra Tenancy Act 
includes a ‘thekadar’ and the definition of a thekadar 
is fairly wide and includes a farmer or other lessee 


‘of proprietary rights, every lessee of proprietary 


rights isnot necessarily a thekadas within the Act. 
[p. 93, col. 1.] 

Prima facie all leases are governed by the Transfer 
of Property Act with the exception of leases for 
agricultural purposes and the provisions of the Agra 
Tenancy Act are intended to be applicable to trans- 
actions for purposes agricultural or allied. [zbid.| 

A lease is not a lease for an agricultural purpose 
unless its primary object is agriculture or some- 
thing allied to ib, and whether a particular lease is 
a lease for an agricultural purpose or not depends 
on the facts of each case and the language and terms 
of the lease-deed concerned. [p. 93, cols. 1 & 2.] 

A lease of an undivided share of a zemindari 
cannot be treated ag an agricultural lease where the 
main object of the lease is to entitle the lessee to 
collect rents from the tenants in occupation of.the 
agricultural land and not for actual cultivation by the 
lessee. ` [p. 94, col. 2.] 


Firstappeal from a deeree of the Sub- 
ordinate Judge, Jaunpur, dated the 13th of 
July, 1923. : 

Mr. Iqbal Ahmad, for the Appellant. 

Messrs. U.S. Bajpai and N. Upadhiya, 
for the Respondents. 


JUDGMENT.—This is an appeal by 
defendant No. 5 arising outof a suit for 
recovery of possession of certain zemindari 
property by ejeetment of the defendants. 
On the 13th of April, 1909, a registered lease 
forll years was executed by the then pro- 
prietor Sheikh Mahmudullah in favour of 
one Bhawani Charan. This lease was of a 
five anna zemindari share in an undivided 
mahal. 'The eontesting defendant is asub- 
lessee from Bhawani Charan’s representa- 
tives and the term of the lease has now 
admittedly expired. The plaintiffs, on the 
other hand, have acquired a one-anna and 
odd pie share in the proprietary interest of 
the lessors and two-anna seven-pie and odd 
share as lessees from the proprietors, The. 
contesting defendant, on the other hand, is 
in possession of the entire fiveannas. The 
plaintiffs claim that the term of the lease 
having expired, the defendants were not 
entitled to hold on and they were liable to 
ejectment through the Civil Court. The 
main contention put forward on behalf of 
the defendants was that the Civil Court had 
no jurisdiction to entertain the suit inas- 
much as the original lessee and the sub- 
lessee are in the position of tenants within 
the meaning of the Agra Tenancy Act and. 
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cannot be ejected otherwise than in ac- 
cordance with that Act. The learned Sub- 
ordinate Judge has overruled this plea and 
hasheld that there is in fact no relation 
of landlord and tenant existing between 
the parties. The suit for ejectment has 
accordingly been decreed. 

It is conceded before us that on the 
merits the defendant cannot contest the 
claim of the plaintiffs, Unless it be held 
that he cannot be ejected otherwise than 
in accordance with the Agra Tenancy Act 
and by the Revenue Court, he has no sub- 
stantive defence to put forward against the 
plaintiffs, The learned Vakil for the ap- 
pellant contends’ before us that although 
the property leased cannot be called a 
holdirg within the meaning of the Act, 
nevertheless the position of Bhawani Charan 
and now that of the defendant-appellant 
is that of a tenant within the meaning of 
8. 4 ofthat Act and that the ejectment of 
such atenant cannot be effected except in 
accordance with the provisions of the 
Tenancy Act. He relied strongly on the 
provisions ofss. 56 and 167 of the Agra 
Tenancy Act. 

It cannot be doubted that a tenant under 
. the Tenancy Actincludes a'thekadar' and 
that the definition of thekadar is fairly 
wide and includes afarmer or other lessee 
of proprietary rights. ‘The word ‘ hold- 
ing ' has a special technical meaning given 
to it by s. 4andit is therefore, possible 
to conceive of a thekadar under the Act 
who may not be athekadar of a- holding. 
But at thesametimeit cannot be doubted 
that every lessee of proprietary rights 
cannot be a thekadar within the meaning 
of the Tenancy Act. lIfsuch a wide scope 
were given to the definition there would be 
nothing to prevent a thekadar of lessee 
rights in house property from being one 
under the Act, which admittedly cannot be 
correet. ° Act IV of 1882 is an Imperial 
Act and governs leases of immoveable pro- 
perty. Prima facie all leases are govern- 
ed by that Act unless exempted by it. 
Section 117 of that Aet provides for the 
exemption of leases for ‘ agricultural pur- 
poses’. It would follow that unless it could 
be shown that the lease in questionis a 
lease for agricultural purposes it would be 
impossible to take it out of the provisions 
of the Transfer of Property Act. The 
main point to consider therefore, is whe- 


ther the lease in dispute is a lease for- 


agricultural purposes, Now a lease cannot 
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be a lease for agricultural purposes unless 
its primary object is agriculture or some- 
thing allied toit. This view would keep 
the provisions of the Agra l'enancy Act in 
harmony with those of the ‘Transfer of 
Property Act. The object of the Tenancy 
Act is to consolidate and amend the law 
relating to agricultural tenancies and 
certain other matter in these provinces. It 
is, therefore, obvious that the provisions of 
that Act are intended to be applicable to 
transactions for purposes agricultural or 
allied. This was the view expressed by a 
Bench of this Court, of which one of us 
was a member, in Ballabha Das v. Murat 
Narain Singh (1). Wethink that the test 
applied in that caseis & proper one. 

Every lease must depend on its par- 
tieula language and terms. We have, 
therefore, to confine ourselves to the terms 
ofthe lease and the kabuliyat, which was 
a contemporaneous document, inorder to 
determine whether this was a lease for 
agricultural purposes or not. 

The lease is not of any specific area 
over which the lessee can take physical 
possession and which he can utilise directly 
for agricultural purposes. This is a lease 
of an undivided five-anna zemindart 
share: which would entitle the lessee to 
make collections to the extent of his share. 
The lessee is to pay Government revenue 
direct and is to pay the fixed amount of 
Rs. 200 for rent, which amount, by the 
way, is not called rent but profits, ‘hese 
profits have to be paid in accordance 
with the fixed Government instalments, 
There has been some controversy before 
us as to whether this expression means 
that payments are to be made in accord- 
ance with the instalments fixed for pay- 
ment of Government revenue or for rent 
only. But the paragraph in which it 
occurs only refers to the dates fixed for 
the payment of Government revenue and 
it seems more probable thatthe idea was 
to make these payments in accordance with 
the proportions and the daies fixed for 
the payment of Government revenue. 
There is a further contract that no payment 
would be recognised unless it is supported 
by a written receipt. The lessee executed 
a contemporaneous hypothecation bond 
under which he undertook, to make pay- 
ments regularly and to create a charge on 


(1) 95 Ind. Cas. 1048; 94 A. L.J. 489; L. R. 7. A, 
113 er A. I. R. 1926 AIL 433; 48 A, 385, 


04 
his immoveable property. He was also 
liable to pay interest at the rate of Re. 1 
percent. per mensem on arrears and also 
to pay damages aud penalties which may 
be found proved on aecount of any default 
on his part. It is noteworthy that the 
liability to pay damagesand penalty would 
be outof place in an agrieultural lease and 
could hardly be enforced by a Revenue 
Court. There was a further contract that 
the amount fixed asprofits would have to 
be paid andno plea of any sort, such as 
arrears on the part of the tenants, scarcity 
in produce, drought, inundation and 
terrestrial and celestial calamities, would 
ever be available. The lessee was given 
the full power by the proprietor as regards 
attachment, summary suit, suits for en- 
haucement, assessment of rent, resumption 
of muafi grant and for ejectment. In 
case of non-payment of Government re- 
venue or the pro&ts to the lessor the latter 
had power to cancel the lease before the 
expiry ofthe period. The learned Vakil 
for the appellant relies on the provisions 
in the lease which gave the right to the 
lessee to grow at his own cost and effort any 

“Grop in any tank or fallow land orto carry 
on some eultivation therein or to get it 
cultivated by tenants orto get it newly 
gettled, or to keep the former sir land in 
his cultivation or toget it cultivated by 
tenants as well as all the rights to produce 
such as sir items. The lessee was further 
prohibited from building or allowing others 
to build any house onany cultivated land 
or to plant any tree or grove in any cultivat- 
ed area. It isnotclear whether any and, 
if so, how many plots were held as sir land 
by the lessor nor is it clear whether they 
were actually in the cultivation of the 
lessor or in that of sub-tenants. The pro- 
vision as regards growing of cropsin any 
tank or fallow land or to cultivate sir land, 
seems to be ancillary to the main object of 
the lease which was to entitle the lessee 
to make collection of rents from the tenants 
who were in occupation of the agricultural 
land. So long as the share was an undivid- 
ed share it was not easy forthe lessee to 
obtain an exclusive possession of any 
specific plot of land and cultivate it him- 
self. He might in rare cases have re-claim- 
ed some fand and taken temporary posses- 
sion of it but the land would still remain 
joint. The condition prohibiting the plant- 
ing of any tree or grove on any cultivated 
area is nob atall different from what may 
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be found in other classes of lease. We 
have examined the lease carefully and par- ` 
ticularly in the light of the kabuliyat hy po- 
thecating the immoveable property executed 
on the same day, and we have come to the 
conclusion that the primary object of the 
lease cannot be said to havebeen agricul- - 
ture, We do not mean to lay down any 
general proposition that all leases of zemin- 
dari share must of necessity be leases for 
non-agricultural purposes. very lease 
must depend on its own term. We are, 
however, satisfied that having regard to 
the conditions laid down, in this document 
there was no agricultural lease at all. That 
being so the case cannot*be taken out of 
the provisionsof the Transfer of Property 
Act and it must be held that the lease is . 
not governed ky the Agra Tenancy Act, 
It is, therefore, unnecessary for us to 
consider the various points of law which 
were argued on the assumption that the 
lease was an agrieultural lease governed 
by the Tenancy Act and in view of which 
the defendant could not be ejected. We 
dismiss this appeal with costsincluding in 
this Court fees on the higher scale. 
A, N. A. Appeal dismissed, 





CALCUTTA HIGH COURT. 
LETTERS Patent APPEAL No. lor 1926. 
May 20, 1926. a 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir George Claus 
Rankin, Kr., and Mr. Justice Graham. 
PROHLAD CHANDRA MODAK— 
APPELLANT 
versus 
MOHENDRA CHANDRA RAY AND OTHERS 

i — RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 144-— 
Landlord and tenant—Person entering land as licensee 
under tenant—Recognition by landlord as tenant— 
Non-payment of rent—Possession, whether adwrse—- 
Suit for ejectment by landlord— Lamitation. - 

A suit for ejectment against a person who came 
into possession of the plaintiffs land as a licensee 
under the plaintiffs tenant and who, when the ten- 
ant left the land, continued to remain in possession 
and was recorded as the tenant in the plaintiff's. 
sherista, is governed-by Art. 144, Sch. 1 of the 
Limitation Act, and the possession of such a person 
does not become adverse to the plaintiff until there 
is an open assertion of a hostile title. [p. 96, col. 1.] 

Letters Patent Appeal against a decree of 
Mr. Justice B. B. Ghose, differing from Mr. 
Justice Cuming, in Appeal from Appellate 
Decree No. 2164 of 1923, dated the 4th De- 


cember, 1920. 
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Mr. Gopal Chandra Dasand Babu Satyen- 
dra Kishore Ghose, for the Appellant. 

Babus Bhagirath Chandra Das and 
Nikunja Behari Roy, for the Respondents. 

JUDGMENT. 

Sanderson, C. J.—This is an appeal 
by the defendant, Prohlad Chandra Modak, 
from a decision of my learned brother Mr. 
Justice B. B. Ghoseunder the Letters Patent. 

The suit was brought by the plaintif- 
respondent against the principal defend- 
ants, of whom the appellant, Prohlad 
Chandra Modak, is one, to recover posses- 
sion of a certaig pieceof land by the eject- 
ment of the principal defendants Nos. 1,2 
and 3. UR ; 

. The plaintiff obtained a decree in the 
trial Court. Thedefendant No. 3 Prohlad 
Ohandra Modak appealed to the lower 
Appellate Court, which dismissed the appeal 
and the appellant then appealed to the 
High Court by way of second appeal. 


My learned brother Mr. Justice Cuming ` 


was of opinion that the appeal should be 
allowed: on the other hand, my learned 
brother Mr. Justice B B. Ghose was of 
opinion that the appeal should be dis- 
missed.  Aecordingly the appeal was dis- 
missed; and we have now to decide whether 
the decision that the appeal should be 
dismissed was correct. 

I intend to deal with this ease shortly 
for the reason that I agree almost entirely 
with my learned brother Mr. Justice B. B. 
Ghose's judgment: but out of respect to my 
learned brother Mr. Justice Cuming itis 
right that I should state my reasons. 

The faets, I think, are clear. In 1907 
there was & partition and the land in dis- 
pute fell to the share of one Tripura 
Sundari and the defendants Nos. 4 to 8 
were in possession of this piece of land as 
tenants under ‘Tripura. The defendant 
No. 4, Lokenath, was the karta, of the family. 
It appears that Lokenath and his brothers 
lived on the land as tenants under the 
plaintiffs predecessor for 25 to 30 years. 
The appellent (the defendant No. 3) and his 
brother Kamal went to live with Lokenath 
on the land apparently when they were 
young, in order that they might have the 
benefit of Lokenath's protection.  Subse- 
quently Lokenath left the land and removed 
to another bari and then it appears that 
Kamal and the present appellant were 
recorded in the landlord's books of record 
as the landlord's tenants. That was in 
1315 B. 8, which is equivalent to 1908 A, D, 
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On the £7th of February, 1908, the plaint- 
iff and the pro forma defendant No. 9 pur- 
chased the property from Tripuia. After- 
wards the principal defendants Nos. 1, 2 
and 3 refused to pay rent to the plaintiff 
and the result was that he brought a suit 
in 1911 against Kamal and the present 
appellant. 

“The written statement was filed on the 
94th of August, 1911. In that written state- 
ment. the plaintiff's title was denied and it 
was also alleged that proper notices had not 
been served. ; 

That suit was tried by a learned Munsif 
and in his judgment he found that the 
plaintiff had established his title to the 
land but he came to the conclusion that 
no proper notice had been given by the 
plaintiff and consequently the plaintiff was 
nat entitled toa decree for ejectment. 

The plaintiff appealed against that deci- 
sion and the appeal was dismissed. 

To 1917 the plaintiff brought a suit for 
rent against defendants Nos. 1, 2 and 3. 
That suit was decreed in the first Court 
but on appeal by the defendants the appeal 
was allowed and the suit was dismissed. It 
was decided that there was no relationship of 
landlord and tenant between the plaintiff 
and the defendants. 

Accordingly on the 21st of February, 1921, 
the suit, out of which this appeal arises, 
was brought and the plaintiff asked for a 
deelaration of his title and for a decree 
for possession by ejecting the defendants. 

These are the facta. 

The two points which were argued be- 
fore the learned Judges in this Court were, 
first, that the plaintiff had no title: and, 
secondly,that the suit was barred by the 
Act of Limitation. 

The point with regard to limitation is 


. that which has been mainly relied upon 


by the learned Advocate in this Court, 
and I propose to deal with that in the first 
instance, In my opinion the question is, 
which is the right view to take with régard 
to the facts of this cese. The dilference 
between the two learned Judges is that 
Mr. Justice Cuming wasof opinion that 
the principal defendants had never been 
anything but trespassers from the year 
1908. On the other hand, my learned 
brother Mr, Justice B. B. Ghose was of 
opinion that although it could not be said 
that there had been any contract of tenancy 
between the plaintiff or his predecessor on 
the one hand and the principal defeadant 
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on the other, he was of opinion that the 
defendants Nos. 1, 2 and 3 werein the first 
instance in possession of the land by per- 
mission of Lokenath and that after Loke- 
nath had gone away and left the premises 
they werein possession with the consent 
of the landlord and were actually recorded 
in the sherista of the landlord and that 
there was no sign of any hostile title being 
asserted to the land until the written state- 
ment was put in on the 24th of August, 1911. 

In my opinion, the conclusion of fact 
at which my learned brother Mr. Justice 
B. B. Ghose arrived, is the right one. 
With great respect to my learned brother 
Mr. Justice Cuming, I do not understand 
how it is possible to hold that the principal 
defendants in the suit were trespassers in 
1908 when they were recognised by the 
landlord and their names were actually 
recorded by the landlord as their tenants, 
At the least the defendants must have been 
in possession of the land with the consent 
of the landlord. 

The result, therefore, is that I am of 
opinion that the 24th of August, 1911, is 
the date on which the defendants first 
asserted their title as hostile, and that the 
period under the Limitation Act would 
begin torun from the date. Consequently 
the suit, which was brought in 1921 was, 
in my opinion, brought within time, 
especially as [ think that the Aiticle, which 
applies to this case, is Art. 144. 

The other point, which was argued by 
the learned Advocate, is that the decision 
of the lower Appellate Court, as to the 
question of title on the ground of res 


judicata, was incorrect. He has the deci- 


sion of both of my learned brothers in his 
favour in that respect, for both of them 
seem to me to have been of the opinion 
that the question of the plaintiff's title was 
not res judicata. 

I desire to guard myself by saying that 
I express no opinion in this case upon that 

oint for the reason that,in my judgment, 
it is not necessary toedo so, 

In my opihion, there are sufficient mate- 
rials on the recofd to justify the conclusion 
at which my learned brother Mr. Justice 
B. B. Ghose arrived, namely, that the plaint- 
iff had, in «act, title, lt is quite clear that 
the learned Munsif, who heard the suit, 
enquired into the question of title and 
came to a distinct finding that tbe plaint- 
if had title. That conclusion was affirmed 


by the lower Appellate Court not entirely on- 
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the ground thatthe question was res judicata, 

I agree with the judgment of my learned 
brother Mr. Justice B. B. Ghose that it 
was not necessary to remand the case in 
order that there might be à finding upon 
the question of title. Indeed I go further 
than that, I think that it would have been 
wrong to remand the case in order that 
there should be a further trial on the 
question of title. After reading the learn- 
ed Munsif's judgment I have come to the 
conclusion that there is no doubt that the 
plaintiff succeeded in proving his title. 

For these reasons in my judgment this 
appeal should be dismissed wjth costs. 

Rankin, J.—1 agree. 

I doubt extremely whether Art, 142 of the 
Limitation Act applies: but if it does apply 
I should decide this case on the ground 
that in the circumstances the appellant’s 
occupation from 1908 till 1911 was not a 
dispossession of the plaintiff within the 
meaning of the third column of Sch. I of the 
Limitation Act. 

Graham, J.—On the particular facts 
alleged and found in this case the Article 
of the Limitation Act, whichin my judg- 
ment is applicable, is Art. 144, It seems to 
me that there was no adverse possession 
wilhin the meaning of the Statute until 
the suit of 1911, when the plaintiffs’ title 
was denied, and that, asthe present suit 
was brought within twelve years of that 
date, 16 was within time. Prior to that 
date it must, I think, be held upon the 
faets found that the defendants were in 
permissive occupation with the consent of 
the plaintiffs, and that they (defendants) 
accepted the position of tenants. It has 
been, found that previous to 1911 they never 
asserted any hostile title. The view that 
they were trespassers cannot, I think, be 
supported. The case of Gobind Lall Seal v. 
Debendronath Mullick (1), which has been 
quoted in the judgment of my léarntd 
brother Mr. Justice B. B. Ghose, is a clear 
authority in favour ofthe view taken by him. 
Apart from the question of law involved 
there are no merits whatever in the case 
of the defendants-appellants and having. 
regard to the history ofthe case it would 
be lamentable if they succeeded in the 
dishonest defence which they have set up. 

Iagree that the appeal should be dis- 
missed with costs. 

A. N. A. A ppeal dismissed. 


(1 60, 311; 70. L. R. 181; 3 Ind. Dec, (x, 8. 
E | ; ec. (N.S) 
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' SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
CriminaL ÁPPRAL No. 189 or 1925. 
March 25, 19298. 
Present:—Mr. Kincaid, J. C., and 

Mr. Lobo, A. J. C. 
LAKHMICHAND GANDAMAL — 
AcousED—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Cr. P. C. (Act V of 1898), s. 476—-Order granting 
sanction, whether must give reasons—Criminal pro- 
ceedings not to be delayed till disposal of civil 
litigation, e 

Though itis desirable that an order passed under 
the provisions of 476, Or. P. C., should state the 
grounds for giving sanction, yet inasmuch as the sec- 
tion itself only requires thatthe Judge should record 
his finding and does not require that the finding 
should be supported by reasong or that it should 
contain issues for decision, an order under the section 
is not invalid on the ground that no reasons are re- 
corded. (p. 98, col. 1.) 

The Courts ought to avail themselves of the pro- 
visions of s. 476, Cr. P. O., instead of leaving the 
prosscution to private parties and the proceedings 
under the said provisions should not ordinarily 
be delayed till the disposal of the civil litigation. 
[p. 98, col. 2.] 

In re Bal Gangadhar Tilak (1), relied upon. 

Appeal against an order of Mr. Rupchand 
Bilaram, Additional Judicial Commissioner, 
Sind, dated the 10th November, 1923. 

Mr. Isardas Oodharam, for the Appellant, 

Mr. T.G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.—The facts of this ap- 
peal have been stated by the learned Plead- 
er for the appellant as follows and have 
not been disputed:  Issardas Assanmal 
and Lakhmiehand Gandamal entered, it 
appears, into à partnership as commission 
agents in wheatand gram under the title 
of Jamnadas-Issardas. In 1917 the part- 
nership was dissolved. The matters in dis- 
pute were referred to the arbitration o£ Mr. 
Kimatrai a Pleader of this Court. He 
passed an award on the 10th of November, 
1917. It was never filed in Court. Issar- 
das died in 1919 and fresh disputes arose 
between Lakhmichand the son of Issardas 
and Lakhmiehand Gandamal one of the 
original two partners. These disputes were 
again referred to Mr. Kimatrai the arbitra- 
tor and he passed a second award on 2nd 
October, 1918. It was ordered that Lakhmi- 
chand Gandamal should receive all the 
outstandings of the firm but he was also 
liabla to pay the firm's debts. He was in 
addition to receive a sum of Rs, 5,000. 


This award was filed, In April, 1019, a 
í 
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consent application was presented to the 
Court by which Mr. Kimatrai was appoint- 
ed asa Receiver. Ele was to get 2, per 
cent. Receivers commission. Some yemis 
passed and correspondence took place he- 
tween Lakhmichand Gandamal and Mr. 
Kimatrai. Andon the 25th of November, 
1921, Lakhmiehand asked Mr. Kimatrai to 
file asuit against Messrs Rupchand Rewa- 
chand for Rs. 2,100. A quarrel, however, 
broke out at the payment of the expenses 
of this suit. Lakhmichand Gandamal 
asked the Receiver to pay the expenses 
of litigation out of certain moneys with 
him. Mr. Kimatrai refused. Lakhini- 
chand then applied under O. XL, r. 3 of 
the C. P. C. to the Court to call on the Re- 
ceiver to file aecounts. In January 1925, 
Mr. Kimatrai submitted an interim account 
to which Lakhmiehand Gandamal objected. 
The latter claimed Rs. 35,000 as belonging 
to him. Mr. Rupchand, Additional Judi- 
cial Commissioner of Sind, took evidence 
in the proceedings in the interim report. 
In the course of these proceedings, Lakhmi- 
chand Gandamal was a witness and in 
the opinion of the learned Additional 
Judicial Commissioner he committed per- 


ury. 

On the 4th of November Mr. Rupchand, 
Additional Judieial Commissioner, called 
upon Lakhmichand Gandamal to show 
cause on the 6th of November, 1925, why 
he should not be prosecuted for making 
three false statements on oath. These 
statements he detailed in the notice which 
he issued unders.476, On the 6th Lakhmi- 
chand Gandamal appeared by Pleader. 
He obtained an adjournment to the 10.h 
of November. On the 10ih of November 
Lakhmichand again appeared and again 
asked for an adjournment. But the rulo 
was made absolute. Rupchand, Additional 
Judicial Commissioner, passed the follow- 
ing order: 

"Rule made absolute. 

“Complaint to be filed as provided ing, 
476, Or. P. C., before tlee City Magistrate 
of Karachi for perjury under s. 198, 
Indian Penal Code, or such other sec:ion as 
may be applicable for making the state 
ments referred to.” 

The remaining part of the onder dealt 
with the grantof bail to Lakhmichand. Ili 
is against this order that the present ap- 
peal has been filed. 

The learned Counsel who has argued this 
appeal has raised 4 points: 
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(1) He has complained that no reason- 
-able opportunity was given to Lakhmichand 
Gandamal to show cause to Rupchand, 
Additional Judicial Commissioner,.why a 
pros:cution should not be started against 
him. 

(2) The order under s. 476 passed by the 
learned Additional Judicial Commissioner 
does not comply with the requirements of 
the law. 

(3) The learned Judge should not have 
during the pendency of the proceedings 
passed an order under s.476 but should 
have awaited until their completion. 

(4) On the merits also the learned Counsel 
has argued thatthe case is nota fit one 
for setting the law in motion against his 
client. 

I shall deal with these points, seriatim. 

1. We are of opinion thatthere is no 
substance in the objection of the learned 


Counsel that his client had no reasonable , 


opportunity to show cause, He was given 
one adjournment from the 6th of Novem- 
ber to thel0th. On the 10th his Pleader 
asked for a second adjournment. When it 
was refused the Pleader informed the Court 
that he had no instructions to proceed. As 
a matter of fact so we understand from the 
record that the learned Judge offered him 
a further adjournment for 3 days, which 
he did not think fit to accept. It appears 
to us that Lakhmichand had ample oppor- 


tunity of considering how he should bear ` 


himself in the inquiry which the learned 
Judge proposed to make under s. 476. 

9 As regards the second point taken by 
the learned Coumsel, we think that the 
learned Judge would have been well ad- 
vised to have given some reasons in his 
order of the 10th of November. Neverthe- 
less we do not think that we should be 
justified in setting aside his order on that 
account. After alls. 476 merely states that 
the Judge should record a finding. It does 
not state that that finding should be sup- 
ported by reasons or that it should contain 
issue for decision. Further, the learned 
Judge undoubtedly applied his mind to 
the questión whether Lakhmichand com- 
mitted perjury or not in the course of a 
long and detailed judgment which he wrote 
on the objections to the Receiver's account. 
This jud&ment he pronounced on the 6th 
November, 'Tife matter was, therefore, per- 
fectly fresh in his mind at the time he 

assed the order complained of. 

(3) As regards the plea that the learned 
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Judge should not have ordered Lakhmi- 
chand's prosecution pending the proceed- 
ings, this matter, it appears to us, was 
set at rest by Crowe, J.,in the well-known 
case of In re Bal Gangadhar Tilak (1). The 
passage to which I refer is to be found at 
page 791* runs as follows:— ; 
We concur in the observations of Aik- 
man, J., in In re Mathura Das (2) that when 
offences against public justice are com- 
mitted, it would be wellif Courts availed 
themselves more fully of the provisions of 
8. 476 instead ofleaving the prosecution to 
private parties, who often use the sanction 
granted to them for gratification of private 
malice, The effect of sucha course, how- 
ever, would be entirely frustrated if the 
proceedings were invariably allowed to be 
delayed pending the disposal of the civil 
litigation, whiclf might be indefinitely pro- 
tracted even up to a final decision on appeal 
to the Privy Council,” ' 
(4) One point remains and thatis whe- 
ther on the merits the learned Additional 
Judicial Commissioner of Sind was justif- 
ed in recording the finding before us, 
There is no doubt- whatsoever that he ap- 
plied his mind very carefully to the sab- 
ject. The first item he has discussed in 
lines 104—128 of his judgment, the second 
itemin lines 129—145 andthe third item 
in lines 215—232. We wish carefully to 
abstain from saying anything that might 
prejudice Lakhmichand's trial before a 
Criminal Court. It is the Magistrate who 
willdeeide the question of Lakhmichand's 
guilt or innocence, That burden happily 
does not reston us. We can, however, say 
this much, that we think on the facts stated 
by the learned Judge that he had grounds 
sufficient to justify his passing the order 
under s, 476. 
We, therefore, confirm the learned Addi- 
tional Judicial Commissioner’s order and 
we dismiss this appeal. 


P. B. A. Appeal dismisstd. 

A. N. A. 

(1) 26 B. 785 at p. 791; 4 Bom. L. R. 618. 

(2) 16 A. 80; A. W. N. (1894) 9; 8 Ind. Dec. (N. s.) 
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MADRAS HIGH COURT. 
OaIMINAL APPEAL No. 489 oF 1923. 
October 12, 1923. 

Present: —Sir Walter Salis Schwabe 
KT., Ohief Justice, and Mr. Justica 


: Waller, 
Tan PUBLIC PROSECUTOR —APrPPELLANT 
Versus 
KANDASAMI THEVAN—Accosep 
— RESPONDENT. 


Evidence Act (I of 1872), s. 45—Finger impression 
~—Lorgery, charge of—Taking of accused's thumb 
impression for comparison, legality of —Conviction 
based on comparizonof thumb mark of accused, whe- 
ther valid. 

Tha question oféhe identity ofa thumb mark isa 

. question of fact to be decided by evidence as any 
other question of fact. [p. 100, col. 1.] 
. Where a question arises as to whether the thumb 
impression on a documentis of the accused or not, it 
1g noban improper procedure for a Court to adopt 
to take the thumb mark of the accused and compare 
it with that in the document. [ibid.] 

A conviction for an offence under s. 409, Penal 
Code, based on à comparison ofthe thumb mark of 
the accused person with the thumb impression on the 
document in questionis not open to any legal objec- 
tion. [ibid.] 

Buzari Hajam v. Emperor (1), dissented from. 

Criminal appeal against an order of the 
Coirt of Hast Tanjore at Negapatam of the 
East Tanjore, Division, in Sessions Case 
No. 2! of the Calendar for 1923. 

Mr. C. A. Seshagiri Sastri, for the Ac- 
cused. 

Tae Public Prosecutor, for the Crown. 

JUDGMENT. 

Schwaba, C. J.—This is an appeal by 
the Crown against the acquittal of the ac- 
ussi on charges relating toa money order 
which came to his hands in his capacity of 
postman. I am quite at a loss to understand 
how, on the face of the evidence, in this 
case, the learned Judge could have arrived 
at the conclusion at which he arrived, In 
my judgment, it is against all the evidence. 
He has given entirely wrong grounds from 
start toefinish, 

Thefactsare that Rs. 20 was sent to a 
woman called Muniammal by her daughter 
who was away in the Malaya States. The 
money order, Ex, C, purports on the face of 
it, to have been paid over to the lady P. 
W. No. land to bear her left hand thumb 
impression witnessed by a man ealled 
Doraisami. The accused says that he re- 
ceived that document and the money from 
the iosal Post Master, took it to P. W. No. 1, 
paid the money to her aud got her receipt 
by taking her thumb mark witnessed by 
Doraizami, It is perfectly vicar on the 
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evidence that he did nothing of the kind: 
There ean be no doubt whatever that tho 
witness's signature isa forgery and there 
cannot be the slightest doubt that the 
thumb mark on the document is not the ' 
thumb mark of P. W. No. 1 but is the thumh 
mark ofthe postman himself, the accused. 
The learned Judge declines to act on what 
he describes as the evidence of an expert 
that the thumb mark on the Ex. C is similar 
to the thumb mark of the accused. The 
evidence was not that it was similar 
but it was that if was identical. He ap- 
parently accepts the evidence that the mark 
on Hix, C has no resemblance to either of 
thethumb marks of P. W. No.1 but he 
suggests that it is possible that it was 
not her thumb impression but was her 
finger mark. It is quite clear that the definite 
rule of the Post Office well-known to the 
accused was that he isto take the left thumb 
mark of the person who cannot write. There 
was no evidence at all before the Court that 
there was any resemblance between this 


mark and the finger marks of P. W. No. 1 


and, therefore, this suggestion is a figment 
of the learned Judge's imagination. Hs 
further purports to follow a ruling ia 
Bazari Hajam v. Emperor (1), a case 
on which considerable doubt has already 
been thrown ‘by this Court on other 
points in the Public Prosecutor v, Viram- 
mal (2), and the part on which he 
relies is astatement in the judgmant of 
Bucknill, J., to the following effect: “The 
very fact ofthe taking of a thumb impres- 
sion from an accused person for the pur- 
pose of possible manufacture of the evi- 
dence by which he could be incriminated, ig, 
in itself, sufficient to warrant one in setting 
aside the conviction upon the understand- 
ing and upon the assumption that such was 
not really a fair trial.” It was applied in 
this case by the learned Judge to certain 
impressions of the accused's thumb marks 
taken before the Magistrate. It really was 
unnecessary foranything that the letrned 
Judge had to apply his mind to, because 
there were ample examples of £he accused's 
thumb marks without having recourse to 
that particular example which was exelu l- 
el. But I think itis very desirable to suy 


(1) 63 Ind. Cas. 953; 1 Pat. 212; (1922)9 Pas. 46: 4 U, 
P. L. R. (Pat.) 1; 3 P. L. T. 3207" A. I R. 1922 Pat. 73; 
23 Cr. L. J. 638. Ac ; n 

(2* 69 Ind. Cas. 374; 46 M. 715; (1922) M. WON, 
612; 16 L. W. 663; 23 Cr, L. J. 694; 21 M. L. T. 427; 
A, I, R. 1923 Mad, 178, 
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that I wholly disagree with the remark I 
have quoted from the judgment of Bucknill, 
J. Whythe taking ofthe thumb impres- 
“Sion from an accused person should be 

described as being taken for the purpose 
of possible manufacture of the evidence 
or on that principle of law a conviction 
based on the resemblance between that 
thumb impression and the thumb impres- 
sion on the document in question in the 
suit is to beset aside on the assumption 
that it was nota fair trial is beyond my 
comprehension. It is enough for me to say 
that Isee no objectionin law at all to the 
taking of accused’s thumb mark, if the 
Judge thinks it relevant at any time ; nor 
do I think that a conviction based on a 
comparison ofthethumb mark of the ac- 
cused person with thumb mark on the docu- 
ment in quesiion in the suit is in the 
leastobjectionable. The question ofidenti- 
ty of the thumb mark is a question of 
fact to be decided by evidence as any other 
question of fact, as I have already stated, 
in my judgment, itis clearly established 
in this case that the thumb mark on the 
document in question in the suit is the 
‘thumb mark of the accused. In my judg- 
ment, there is ample evidence to convict 
this accused, I shall not, however, part 
from this case without saying something 
about certain documents, Exs. I and Il 
and IIa. It would seem to bea fact, and 
clearly established as a fact, that P. W, 
No. 1 received from her daughtera re- 
gistered letter, two months after the date 
of the alleged payment to her of this 
money, saying that she had sent this 
money and had no receipt for it, and that 
P. W. No. ltook that letter to the Post 
Master at Nidur, she having told him that 
she had not received the money and he 
having got what  purported to be her 
receipt in the records of the post office, 
he said he would makeenquiries and see 
her again. She came two days later and 
was*then met by the accused, and the ac- 
cused handed to her Rs. 20 and took her 
thumb mark as a receipt for the payment. 
That receipt has never been produced. At 
alater date when the higher Postal Authori- 
ties were making enquiries into the matter, 
this woman was got somehow to the post 
office and statements were taken from her. 
The first one of them Ex. I, taken by the 
Post Master is interpreted by him to mean 
that she was then stating that she had been 
paid her Rs. 20 at its due date, that is, in 
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December ; and the same statement is, re- 
peated in her later statements Ex. II and 
lla taken by the Inspector ona later occa- 
sion. They were written by the Inspector's 
peon in Tamil, because the Iuspector could 
not write Tamil freely, and her thumb 
impressions were taken. They are badly 
translated into English, They purport to 
show that they were readover to P. W. 
No. l. They werethen shown to her at 
the trial and were apparently accepted by 
the learned Judge as showing that the 
whole ‘story was wrong and that she really 
had received the money in December. The . 
Post Master, who took the first statement, 
Ex. I, knew perfectly well that that was 
not what she meant tosay, because she had 
come witha man whom sli had got to read 
to her the letter from her daughter and 
had said, ' here is the letter, why have I 
not got the money”. He then delays 
matter so as to give time to the accused 
to refund the money which he had stolen 
and then writes a statement which looks 
as if the woman was satisfied that she had 
been paid at the proper date and so 
supplies evidence to save this dishonest 
postman when the matter comes up for 
discussion. 1 think it is a matter into 
which very careful enquiry should be made 
by the Postal Authorities to ascertain how far 
this Post Master was a party to the fraud and 
how far the Inspector was justified in taking 
the statements which he took in the circum- 
stances ofthe case. However, it is a matter 
with which we are not concerned. What 
we are concerned with is to see that 
justice isdone. I am quite satisfied that 
this was a deliberate misappropriation of 
the money entrusted to this postman and 
that the accused thereby committed 
criminal breach of trust. He must be con- 
vieted of that charge. For a public ser- 
vant like a postman to commit a crime of 
that kind, to bolster it up with forging 
thename of a witness and to substitute 
his own thumb mark for thatof the payee 
is a very serious crime indeed. The 
maximum punishment for that offence is 
transportation for life or imprisonment for 
ten years. So faras we know, this is his 
first offence and I, therefore, think that 
the propèr sentence is a sentence of rigorous 
imprisonmant for three years. 

Waller, J.—1 entirely agree. There 
can be no doubt whatever that Muniammal 
was not paid the money on the alleged 
date, but about two months later after she 
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had received a letter from her daughter. 
It is clear that her supposed thumb im- 
pression on the acknowledgment is really 
that of the accused and that of the signa- 
ture of the attesting witness is a forgery. 
There is, however, no appeal against the 
acquittal on the charge of forgery but only 
against theacquittal under s. 409, Indian 
Penal Code. I agree that the acquittal 
should be set aside and the accused should 
be convicted of an offence under s. 409, 
Indian Penal Code. Ientirely agree in the 
opinion which the learned Chief Justice 
has expressed ‘as regards the ruling in 
Bazari Hajam w. King Emperor (1). 
Acquittal set aside. 


V. N. V. and accused, convicted. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCES Nos. 112 AND 
129 or 1924. 

June 28, 1926. 

Present:—Mr. Kincaid, J O., and 
Mr. Barlee, A. J. C. 

In Cr. Rer. No. 112 or 1926. 
LEMPEROR— PROSECUTOR 
versus 
KHUDABUX--AccOsED 
AND 
In Cs. Rer. No. 129 or 1926. 
EMPEROR--PaosgOUTOR 
versus 
ALI HUSSAIN AND ANOTEER—-ACCUSED. 

Cr. P. C. (Act V of 1898), ss, 485, 488—Remarks by 
Sessions Judge in his judgment —High Court's power 
to expunge—District Magistrate, whether can refer. 

A Sessions Judge is not a Court inferior to the 
District Magistrate and the latter is, therefore, not 
empowered by law to make a reference, under the 
provisions of s. 4398, Or. P. O,to the High Court 
taking exception to certain remarks made by a 
S»ssions Judge in the course of hisjudgment and 
askigg the same to be expunged therefrom. [p. 101, 


col. 2. 
Crown v. Shah Nawas (1), relied on. 


Reference made by the District Magis- 
trate, Larkana. 

JUDGMENT.—We propose to deal 
with two Criminal References Nos. 112 and 
129 of 1926 together. In both matters, the 
learned District Magistrate has forwarded 
to this Court copies of letters from the 
Sub-Divisional Magistrate, Larkana, (Mr. 
Davies), The learned Sub-Divisional Magis- 
trate has criticised in them the action of 
Mr. Sanders, the learned Sessions Judge, 
aud has taken exceptions to certain re- 
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marks made by the learned Sessions Judge 
in the course of his judgments, ‘These 
letters the learned District Magistrate has 
forwarded to us for suitable orders. 

We have had the advantage of hearing 
the learned Public Prosecutor in these 
matters and he has drawn our attention to 
the wording of s. 435 and s. 43% of the Cr. 
P.C. As it seems to us, s. 438 mnst be 
read withs 435. Although the Sessions 
Judge or the Distriot Magistrate may 
under s. 438 report the results of hia ex- 
amination of proceedings to the High Court 
for their orders, still those proceedings 
may be, aslaid down in s. 435, proceedings 
before an inferior Criminal Court. Now, 
the Sessions Judge is not a Criminal Court 
inferior either to the District Magistrate 
or the Sub-Divisional Magistrate. Neither 
the learned Sub-Divisional Magistrate ncr 
the learned District Magistrate was, therc- 
fore, empowered by law to make these 
reports to this Court. A similar view was 
expressed by Crouch, A. J. C., in the case 
of Crown v Shah Nawaz (1). And we 
cannot be better than quote that learned 
Judge's own words:— 


“Now it is clear from the tenor of the 
rulings quoted, especially from that in 
Queen-Empress v. Karamdi (2) that the 
High Courts have everywhere regarded as 
objectionable the submission by a District 
Magistrate of a report in criticism of orders 
passed by the Sessions Court, and it is 
evident that the entertainment of such re- 
ports asa matter of ordinary procedure 
could lead tonothing but frietion between 
the local authorities and would be ant to 
prove detrimental to the administration. 
While, therefore, we do not debar ourselves 
from exercising the powers conferred on 
us by s. 439, from whatever source the in- 
formation ealling for our interference may 
reach us, we must at the same time express 
our view that, save in exceptional cases, it 
is undesirable that we should enteréain 
reports of this character, emanating from, 
and based upon no other authority than, 
the sole and independent qpinion of the 
District Magistrate................cceceeeeees iion 
..In cases, therefore, where that officer 
feels it necessary to call into question the 
adequacy of a sentence passed by tha 
superior Court, we think that he should 
not instruct but inform the Public Pro- 


(1) 1S. L. R. 40 Or.; 8 Or. L. J. 161. 
(2) 23 O. 250; 12 Ind. Dee, (N. s.) 167. 
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secutor; and it will then be open to that 
functionary, after taking such measures as 
are suggested by Mr. Justice Straight in 
Queen- Empress v. Shere Singh (3) and sub- 
ject toany general or special instructions 
that he may receive from the Local Govern- 
ment, to lay the matter before us of his 
own initiative, should he deem that the 
circumstances require it." 

We do not think here there are any 
special circumstances that would justify us 
in exercising the powers conferred by 
s. 439, apart from the reports of the learned 
District Magistrate. 

We, therefore, dismiss the references and 
order the record to be returned. 

“PIRA. References dismissed. 
T 9 A. 862; A. W, N. (1887) 64; 5 Ind, Deo. (N. 5.) 
19, 


SRT 


OUDH CHIEF COURT. 
CRIMINAL Revision No. 95 or 1926. 
October 7, 1926. 
Present:—Sir, Louis Stuart, KT., 
Ohief Judge. 

RAN BAHADUR SINGH alias 
GUDUR SINGH-—A»rPLICANT 
versus 
BHAGWATI PRASAD— 
OPPOSITE Party. 

Cr. P. C. (Act V of 1898), s. 188—Magistrate’s duty 
to record evidence—Order based upon Naib-Tahsildar's 

report, whether maintainable. 

A Magistrate is bound to record evidence in 
proceedings under s. 133, Or, P. O., after the issue 
ofa notice to the accused. An order passed merely 
upon the report of the Naib-Tahsildar is irregular 
and must be set aside. e 

Revision against an order of the Sessions 
Judge, Fyzabad, dated the 6th August, 1926, 
confirning that of the  Sub-Divisional 
Officer, Tanda, dated the 26th June, 1926, 

Mr. H. N. Misra, for the Applicant. 

Mr. R. D. Sinha, for the Opposite Party. 

ORDER.—The order complained of 
cannot be upheld. The Magistrate upon 
receipt of a private complaint issued a re- 
gular notice unders. 133 of the Cr. P. C. 
to the applicant 4o remove the obstruc- 
tion. The applicant appeared and showed 
cause againstthe order. It was then the 
duty of the Magistrate to take evidence in 
the matter as in the summons case. He 
took no ewidence but referred the matter 
for inquiry to » Naib-Tahsildar and de- 
cided it upon the Naib-Tahsildar’s report. 
This proceeding was irregular and vitiates 
the order. I set the order aside and return 
the case to the Magistrate in question with 
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directions that he re-admit it under the 
original number and proceed to take evi- 
e and decide the matter according to 
aw. 


G. H. Case remanded. 


Se 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 548 or 1925. 
January 13, 1926. 
Present:—dJustice Sir Charu Chundur 
Ghose, Kr., and Mr. Justice Duval. 
ARAJALI AND OTHERS—ÀCOUSED— 
APPELLANTS 

versus « 
EMPEROR-—BzsPoNDENT. 
, Circumstantial evidence, nature of —Murder—Judge 
if can pass inadequate sentence when he does mot 
believe verdict of JAury—Duty to refer to High 
Court. 

Circumstantial evidence in order to bring a charge 

home to an accused person must be such as to show 
that within all human probability the act alleged 
S have been done by the accused. [p. 103, col. 
lf a Judge accepts a finding of murder there are 
only two penalties and he cannot pass inadequate 
sentences. Where he does not believe the verdict of 
the Jury itis his duty to refer the case to the High 
Court. Íp. 104, col. 2.] 

Appealagainst an order of the Second 
Additional Sessions Judge, Backerganj 
dated 16th June, 1925. 

Babu Debendra Narain Bhattacharji and 
Papla Syed Nowsher Ali, for the Appel- 

ants. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT.—The five appellants 
have been put on their trial along with two 
others who have not appealed on one 
charge under s, 396, Indian Penal Code, of 
committing dacoity with murder of one 
Kamaluddi and his son Abdul Majid at a 
place between Kachupatra and Keshavpur 
on or about the 22nd Pous 1329 (January 
6th, 1923). They were tried by theeSecond 
Additional Sessions Judge of Backerganj 
with a Jury and were unanimously found 
guilty and sentenced Mafizuddi to seven 
years' rigorous imprisonment, Hoshanali to 
three years! rigorous imprisonment and 
the other three to four years' rigorous im- 
prisonment on the 16th June, 1925. It ap- 
pears there were previous trials which were 
set aside by this Court. 

Tbe facts of the case according to the 
prosecution are as follows:—.. 

Kamaluddi an inhabitant of Keshabpur, 
had certain paddy lands at Kachupatra 
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He engaged 13 reapers including the pre- 
sent appellants to reap his paddy and the 
13 reapers, who were apparently people 
uaknown to him before, came in two big 
boats at the beginning of Aghrayan and 
settled on the land and during Aghrayan 
and Pouch reaped his and some other 
people's paddy for them, the terms of their 
remureration being that they were to get 
either ith or 1/10th share of the produce 
(the evidence on this point is discrepant) 
for their services. They completed their 
work and on the 6th January after night 
fall 1l of the reapers (two staying 
behind) startede back with 160 maunds of 
paddy without being paid for their services, 
in two boats with Kamaluddi and Abdul 
Majid to take the paddy to Keshavpur. 
Kamaluddi had a small (dingi) boat which 
was lashed to oneof the two reapers boata. 
Since that date Kamaluddi and Abdul 
Majid have not been seen again; nor has 
their dingi boat. These 11 reapers 
reached their own homes which are in a 
village in the Dacca District shortly before 
the end of Pous and there is evidence to 
show that they then unloaded the paddy of 
their two boats and took it by the help of 
pack-ponies to their headman's (Mofizuddi 
appellant No. 3) house. 

The evidence further shows that when 
Kamaluddi and his son Abdul Majid left 
Keshavpur on the 6th January with the 
ll reapers he left behind him besides 


the two other reapers, another son of his, 


Abdul Karim, the complainant in this case. 
The evening after the boats left, some co- 
villagers of his arrived at Keshavpur and 
told him, his father and brother had not 
reached home when they left. He then went 
to call the other two reapers who had been 


left behind and found they had disappeared’ 


leaving certain articles of little value be- 
hind them. He then started at once for home 
and found his father and brother were not 
there, He searched various waterways and 
then sent information to the thana and him- 
self reported to the Sub-Divisional Officer 
of Patuakhali on the 13th January that his 
father was missing. liaquiries were made 
aad it was found the 11 reapers had arrived 


safely at their house .with paddy. The’ 


defence is that Kamaluddiand his son did 
not go away from Kachupatra with the 
Ji reapers at all. The reapers went home 
with their share of the paddy, a share to 
which they were entitled, after finishing 
their work in Kachupatra, 
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In the present trial a nolle prosequi was 
entered against one of the reapers and he 
was called asa witness for the prosecution. 
He has given evidence but has supported 
the defence version. 

Whatever may have been the charges at 
the previous trials (the case was originally 
instituted under ss. 36£ and 407, Indian Penal 
Code) we are only concerned here with the 
charge of dacoity with murder. 

The verdict of the Jury and the charge 
of the Additional Sessions Judge are assail- 
ed on two points: 

(1) The direct evidence as to how much 
paddy the reapers actually had with them 
on their arrival home, t e., whether they had 
more than what was their proper remunera- 
tion for their work is unreliable and the 
Judge has misdirected the Jury on the 
point. 

(2) There being no direct evidence of 
either dacoity or murder the Judge has 
failed to direct the Jury as to what is suffi- 
cient circumstantial evidence on which to 
justify a conviction, indeed there was no 
case to go to the Jury at all on a charge 
under s. 396. 

As to (1) the evidence as to how much 
paddy was due to the reapers for their 
services 1s most meagre; they were en- 
titled to a share not only of Kamaluddi's 
crop but of the other crops they reaped 
and the evidence of how much paddy 
the reapers actually had in their boats 
on their arrival home is that only of 
two of the owners of pack-ponies. What- 
ever else the evidence «shows, it does not 
prove what amount of paddy reached the 
reapers’ houses; we have only a rough 
guess at the most that can be deduced 
from the evidence of these two witnesses, 

The second point, however, is the more 
important. If the complainant is to be 
believed (and the Jury apparently believed 
him) Kamaluddi and his son undoubtedly 
left Kachupatra in the reapers’ boat,and 
were never seen alive again. The two 
reapers left behind mysteriously dis- 
appeared. There is, therefore,’ ground fcr 
suspicion, butis there anything more? 

Circumstantial evidence, in order to 
bring a charge hometo an aceused person, 
must be such as to show that within ali 
human probability the aet alleged must 
have been done by the accused persons, 
Here the utmost proved is that the two 
presumably deceased persors went away 
from Kachupatra with the accused on a 
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windy night in accused's boat of their own 
free will, having their own boat in attend- 
ance, and were never seen again. It is 


_impossible to say from this that they were ^ 


murdered ; they may have got into their 
own boat and been drowned; they may 
have fallen out of the boat of the reapers 
and been drowned,any way there is no 
conclusive evidence that any of the reapers 
caused their death. There is then no 
evidence ofmurder. Equally, too, there is 
no evidence of dacoity (robbery with 
` violence) the offence of dacoity assumes 
that the reapers not being in possession 
of the paddy by violence seized it. The 
complainant himself says they took the 
paddy into their boats; he says it was 
his father’s paddy but admittedly part 
was the share of the reapers who had cut 
paddy for him and there is nothing to 
show that the rest was not the paddy 
earned for cutting the crops from the other 
. people for whom they worked at Kachu- 
patra. 

The learned Deputy Legal Remembrancer 
has admitted that there is difficulty in 
supporting the finding of the Jury, which 
to our mindis due to the fact that the 
meaning of circumstantial evidence, suffici- 
ent for conviction, in the absence of direct 
evidence, was not explained to the Jury 
but has asked us to consider whether we 
cannot find a minor offence such as criminal 
misappropriation or breach of trust com- 
mitted. i 

"We are unable to accede to his request. 
In previous trials these unfortunate reapers 
who have now been and offon before the 
Courts for nearly three years were tried 
on various charges. A last effort has appa- 
rently been made to get them convicted by 
getting one of their members to give 
evidence on anewcharge, not as an ap- 
prover, but as an ordinary witness. This 
has failed and we must say that if this 
witness had supported the prosecution at 
this late stage we should have held his 
evidence of little value. 

In the result we find there is absolutely 
no evidence to substantiate the charges and 
acquit the present appellants, Two persons 
have not appealed—on them the sentences 
are two eyears’ imprisonment. We are 
precluded frome passing any orders in 
respect of them, but in view ofour judg- 
ment (a copy of which will he sent tothe 
Legal Remembrancer forthwith) we leave 
it to the Local Government to act under 
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8. 401, Or, P. ©., if so advised. We cannot 
close this case without two remarks, "Ile 
re-trial on the present charge was only 
justified ifthe approver witness supported 
the case. He should have been examined 
at an early stage and when he failed to 
support the prosecution ease (we have 
little reasonsto disbelieve him) the case 
should have been withdrawn. 
It is also difficult to harmonise the 
sentences with the findings of the Jury 
on the charges. Murderis murder and if 
a Judge accepts a finding of murder there 
are only two penalties. He has no right. 
to pass inadequate sentences If he does ` 
not believe the verdict is right, it is his 


duty to refer it to this Court. Let the 
appellants be released at once. 
M. B. ' Appeal allowed. 


Senate ctn d 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Criminal REVISION APPLICATION No. 171 
oF 1926. 

September 6, 1926. 

Present :—Mr. Kincaid, J. ©.. and 
Mr. Justice Barlee, A. J. C. 
DADLOMAL AND OTRERS—AÀCCUSED 
— ÁPPLIOANTS 
versus 
EMPEROR-—OrrosiTE PARTY. 

' Cr. P. C. (Act V of 1898), s. 408— Properties stolen 
on different occasions—Presumption that they were 
received also on different oecasions—Separate trial, if 

valid— Burden of proof. . 

Where property is stolen at different dates, the 
presumption is that the property passed from the 
hands of thief to the receiver of the stolen property 
si different dates and the burden is shifted from 
the Crown to the accused to prove that it passed 
to him at one and the same time. [p. 106, col. 1.] 

“In the absence of such proof, a subsequent trial 
in respect of different items of property stolen on a 
different date is not barred by the provisions of s. 403, 
Cr. P. C., by reason of a prior acquittal with rebard 
to another item of property.[p. 105, cols. 1 & 2.] ` 

Ishan Muchi v. Queen-Empress (1), Sheo Charan v. 
Emperor (2) and Emperor v. Bishan Singh (3) not 
followed. 

Ghulamo v. Emperor (4), followed. 

Application to revise an order of the 
Sessions Judge, Hyderabad (Sind), dated 
the 6th June, 1926. 

Mr. E. Raymond, for the Appellants. 

Mr. T. G. Elphinston, Publie Prosecutor, 
for the Crown. 

JSUDGMENT.—The facts of this revi- 
sion application are shortly as follows :— 


In August, 1925, a theft was committed 
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from asurveyor called Ratanchand in the 
village of Moro. The property stolen was 
reported as worth about Rs. 5,000. The 
Police investigated the offence and during 
theirinvestigation they searched the pre- 
mises occupied by three persons Dadlomal, 
Namomaland Kimatmal and they attached 
property worth about Rs. 1,000. Ratan- 
chand was sent for by the Police and he 
identified as his pair of ear-rings, a gold 
- ring, some handkerchiefs and dhotis, 

It so happened that on the 26th of Decem- 
ber, 1924, some 8 months previous to the 
theft in the village of Moro, a theft had 
- been committed from one Santumal in the 
village of Bhiria. It also appears that yet 
a third crime was committed of a similar 
nature in the village of Daulatpur. After 
the attachment of the property the appli- 
cants were prosecuted and convicted to- 
gether with persons alleged to have been the 
theives of receiving property stolen in the 
Bhiria theft. They were acquitted on 
appeal by the Jearned Sessions Judge of 
Hyderabad. Subsequently these three 
persons Dadlomal, Namomal and Kimatmal 
were proseeuted as receivers of property 
stolen from Ratanchand in the Moro theft 
case. They were convicted by the learned 
Resident Magistrate of Naushahroon the 
3ist of March 1926. They appealed to the 
Sessions Court of Hyderabad but the learned 
Sessions Judge confirmed their ccnvictions 
and sentences and dismissed their appeal 
onithe 8th of June, 1926, 

Against this order of the learned Sessions 
Judge they have come in revision to this 
Court. 

“We have heard with great interest the 
arguments addressed to us by the learned 
Pleader, Mr. Raymond. He has urged that 


his clients the applicants, should be acquit- 


ted under the provisions of s. 403, Cr. P. C. 
As l.understand the learned  Pleader's 
argument, it amounts to this. Thereceiving 
of stolen property even if it was stolen at 
different times and by different people 
amounts to one offence unless it can be 
shown by the Crown that the receiving 
took plaee on different occasions; that the 
burden of proving this lies on the Crown. 
If, therefore, the accused have been tried 
and acquitted of receiving stolen property 
in the Bhiria ease they cannot under s 403 
of the Cr. P. C. be tried again for receiving 
stolen property in the Moro theft case. The 
learned Pleader’s argument it must be 
admitted, derives support from the cases 
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reported in Ishan Muchi v. Queen-Empress 
(1), Sheo Charan: v. Emperor (2) and 
Emperor v. Bishan Singh (8) With all 
deference, however, to the learned Judges ` 
who decided those cases there are two 
contrary rulings to be found in the decisions 
of this Oourt. The léarned Pleader has 
pressed ¿us to refer this matter to the 
decision of the Full Bench. We have given . 
his request our eareful eonsideration but 
we regret that we are unableto accede to it. 
Asit seems to me the result of the learned 
Pleader's contention would be this: provid- 
ed that a receiver managed to get an 
acquittal on a charge of receiving property 
in one theft, it would be impossible to 
punish him in no matter in how many 
other cases he had received stolen property 
provided that the property was attached at 
one time. The case is aggravated here by 
the fact that the accused could not possibly 
have been tried in the former ease for 
receiving the stolen property now in ques- 
tion. Under the new Code 8:239 empowers 
a Magistrate to try together the thieves and 
the' receivers. Acting on this amendment 
the learned Magistrate in the Bhiria case 
did try together the receivers and the 
thieves. But as the Bhiria thieves were 
not shown to have taken part in the Moro 
theft the present applicants could not have 
been tried for receiving Moro property in 
the former case. In spite of the learned 
Pleaders argument, I still adhere to the 
view l expressed in the case of Ghulamo 
v, Emperor (4). There property had been 
stolen at different places and at different 
dates and I observed that the presumption 
was that the property then stolen passed 
from the hands of the thief to the receiver 
at different dates also. I still think that 
this is a perfectly fair presumption to draw. 
The chief wish of a thief when he steals 
property is to dispose of it as soon as he 
can. The possession of property is the 
strongest piece of evidence againstehim. 
In this case where the Bhiria theft and 
the Moro theft occurred at an.interval of 8 
months it is extremely unlikely that the 
thief or the thieves would keep the Bbiria 
property with him for that period until he 


e 

(1) 15 C. 511; 7 Ind. Dec. (x. y 9025. 

(2) 73 Ind. Oas. 520; 45 A. 485; 21 A. L. J. 389; 94 
Cr. L. J. 632; A I. R. 1923 All. 547. 

(3) 81 Ind. Cas. 226: 3 Pat. 503; (1924) Pat. 126; 5 D. 
L. T. 319; 2 Pat. L. R. 131 Or; 25 Or. L. J. 738; A. I, 
R. 1995 Pat. 20. ; 

(4) 96 Ind, Cas. 120; 27 Cr. L J, 872, 
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added to it the property stolen from Ratan- 
cand's house in the Moro village. I would 
again repeat the words which I used before 

'and which were quoted with approval 
in the case of Iso v. 
Revision Application No. 2 of 1926) by 
my learned’ brother Mr. Lobo, A, J. C. 
“When it has been proved that thefts 
occurred at quite different dates the pre- 
sumption is that the property passed from 
the hands of the thief to the receiver at 
different dates also. "The burden, in our 
opinion, is then shifted from the Crown to 
the accused under s. 106 of the Indian Evi- 
dence Act. This matter was within the 
knowledge of the accused and it was for 


him to show that although the property . 


was stolen at different times he received 
it at one time only”. 

A second point was raised by the learned 
Pleader for the applicants. It was true so 
he said that his elients were joint in the 
sense that they lived in the same house but 
that did not^establish their joint control 
over the stolen property found in their pos- 
session. This question, however, has been 
carefully considered by the learned trying 
Magistrate in his exhaustive judgment, 
The learned Sessions Judge concurred in 
that finding. It isa finding of fact and we 
see no reason to disturb it in revision. 

We have not been addressed on the ques- 
tion of sentence and we donot think that 
the sentences ‘passed on the applicants were 
unduly severe. ; 

We dismiss the application and we con- 
firm the conviction and sentences passed on 
the applicants. | 

Conviction and sentence confirmed. 

P. B. A. 


« OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 296 oF 1926. 
August 25, 1926. l 
Present:—Sir, Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
RAJ BAHADUR BINGH— PRISONER — 
APPELLANT 
d versus 
EMPERGR—RESPONDENT. 
Confession—Magistrate taking precaution to protect 
accused's interest before recording confession—Deliber- 
ate confession of crime subsequently retracted—Allega- 
tion that confession was forced out of accused by 
torture uiproved—Admissibility im evidence, 


RAJ BAHADUR SINGH T. EMPEROR, 


Crown (Criminal 
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, Where a Magistrate, before recording the confes- 
8lon of.an accused, takes every precaution to protect 
his interests, namely, gives him an hour and-a-half 
to think over what he was going to do, warns him 
against the risk that he was going to incur in mak- 
ing a confession and obtains from him a clear state- 
ment that he had not been put in fear or received 
any inducement, and then the accused makes a de- 
liberate confession of the crime, the confession, 
though subsequently retracted, is, in the absence of 
proof that it was forced out ofthe accused by torture: 
or a satisfactory explanation as to how he came to 
make itifit was not true is admissible in evidence, 


-` [p. 108, col. 2.] 


A man of sound mind and full age, who makes a 
statement in ordinary simple language, must be 
bound by the language of the statement and by itg 
ordinary plain meaning. [p. 109, col, 1.] 

Raggha v. Emperor (1), followed. 

Appeal against an order of the Second 
Additional Sessions Judge, Lucknow at 
Unao, dated the 24th July, 1926. | 

Messrs. John Jackson and Ram Krishna 
Chaudhri, for the Appellant. 

Mr. G. H. Thomas, Government Advocate, 
for the Crown. 


JUDGMYEN'T.—Raj Bahadur Singh, a 
Thakur 35 years of age, resident of Sukhan 
Rajputan in the Unao District, has been 
convicted by the learned Sessions Judge of 
Unao on a charge under s. 302, Indian Penal 
Code, of having murdered his wife Kishna 
on ‘the 10th April, 1926, in his house in 
Sukhan Rajputan. He has been sentenced 
to death subject to confirmation by this 
Court. He appeals. The reference in con- 
firmation is also before us. Raj Bahadur 
Singh has been represented by a senior 
Counsel who has placed every thing that 
can be said in favour ofthe appellant be- 
fore the Court. The facts are these, The 
appellant resides in a block of buildings 
in the inhabited area of the village. "The 
outer buildings are in the possession of 
Shankar Singh and on the other side are 
Nanhay Singh's premises. The whole block 
is separated by a lane from the premises of 
Lalta Singh the younger. On the lith 
April, 1926, shortly after midnight a fire 
broke out in the premises of Lalta Singh 
the younger, and, an alarm being raised, 
the villagers turned eut and endeavoured to 
extinguish the flames and prevent the fire 
from spreading. Amongst them was Bhup 
Singh (P. W. No. 9) the headman of the 
village. Some 50 men collected. A Nim tree 
outside Lalta Singh's house had gone on 
fire, and it was suggested that the branches 
should be eut down. Noone had an axe. 
Raj Babadur Singh said that he would go 
and fetch his axe from his own premises 


(98 L. O. 1926] 


opposite, Itis clearly proved that he en- 
tered his premises, and came back stating 
that he had discovered thieves running out 
of his house. He went into his premises 
again with other men. In Raj Bahadur 
Singh's premises upon a charpoy which was 
in an open arch in a kothri was the dead 
' body of Kishna, the wife of Raj Bahadur 
a woman of about 35 years of age. The 
medical evidence shows, that she had met 
her death from two incised wounds, which 
had cut through her jaw and neck. She 
had also two incised wounds on her left 
hand. ‘She had clearly heen hacked by a 
weapon with » cutting edge, which might 
have been of the nature of a chopper. Raj 
Bahadur Singh stuck to his story as to the 
. thieves, and said that the ornaments which 
his wife had had on her hands and feet were 
missing. He did not go to the Police Station 
to make a report. Ram Charan the village 
chaukidar went to the Police Station Safi- 
pur, whichis about 3 miles away, and re- 
ported the death of the woman at 5 A.M. 
stating that she had met her death at the 
hands of persons unknown. Sub-Inspector 
Ram Sarup (P. W. No. 14) Officer in charge 
of the Safipur Police Station proceeded to 
the place, which he reached at 7 A.M. He 
saw the appellant, who stated that 5 or 6 
thieves had entered the house, and stolen 
ornaments, cash and. clothes, and killed his 
wife. Close to the place where the woman 
had been lying on the charpoy was a well. 
The Sub-Inspector deposed that he observed 
that the appellant kept looking in a pecu- 
liar manner at the well, and that in con- 
sequence he thought it advisable to search 
the well with hooks. He proceeded to do 
this and made the following discovery. In 
the water of the well was a bundle. Some 
articles had been tied up in a piece of cloth. 
These articles were a pair of silver pazeb, 
a pair, of silver guchchi, a silver hamel,a 
pair of silver nigrahi, a pair of silver bazu, 
a pairof silver karas. All these ornamenta 
are woman's ornaments and they were ap- 
parently of the value of about Rs, 125. 
There was also found on a peg in the pre- 
mises what appeared to be a freshly 
washed dhoti. Nothing, however, has turn- 
ed upon the recovery of this dhoti, as it has 
not been established that there were any 
stains of human blood uponit. The Sub- 
Inspector, suspecting Raj Bahadur, arrest- 
ed him on the same day. He kept him in 
.the village. He did not send him to the 
Police Station. Next morning we have it 
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from the evidence of the Sub-Inspector 
himself, Lalta Singh (P. W. No. 10), Putan 
Singh (P. W. No. 11) and Ratayya (P. W. 
No. 12) that the appellant made statement ` 
in consequence of which Ratayya, who isa 
chaukidar, was directed to search a small 
underground drain which at the time was 
nearly dry. This does not appear tolave 
been a place which would naturally lave 


‘attracted the attention of Police investigat- 


ing officer. Ratayya felt about in this 
underground drain and found therein a 
chopper upon which was comparatively 
fresh blood and hair, This was on the 19th 
April, 1926. On the 13th April, 1926, Raj 
Bahadur Singh was taken into Unao where 
he was placed before Mirza Jafar Ali Khan, 
Magistrate of the First Class. Mirza Jafar 
Ali Khan hearing, that he was about to 
make a confession, took him away from 
Police custody, and placed him with one of 
his own chaprasis to sit in silence foran 
hour and-a-half, to think over what he pro- 
posed todo. Raj Bahadur then made the 
confession which is translated at pages 10 
to 12 of the printed book, Asthe transla- 
tion of the first portion contains many 
errors we now give the correct {ranslation: 

"Q. I have kept you away from Police 
custody for one hour and 30 minutes and 
my chaprasi Gur Prasad has remained 
sitting with you. I had explained to you 
before and I am again explaining to you 
that if you wish to make a statement 
voluntarily you should do so but do not 
doso in event of your having heen fright- 
ened, threatened or infuced by any one. 

A. lam making my statement volun- 
tarily. 

Q. Isthere any Police man present here 
in this room at this time? 

. No. 

Q. Iam also giving you to understand 
that it is possible the statement which you 
make will betaken in evidence against you 
and you will be convicted thereupon.* 

A. Whatever will be, voar Honour. so 
let it be. ; í 

Q. Why do you wish tọ make a state- 
ment? 

A. I wish to state the truth, and as 
for the consequences the authority is with 
you. 

Q. Have you been drinking orare you 
drunk or are you in your senses ? 

A. laminmy senses. 

Q. Make your statement: 

A. My wife was immoral,” 
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“When the statement was read out to him 
he added the following remark which the 
Magistrate inserted: 

"She had intrigues with Bahadur Singh 
Thakur and a certain Brahman of Narhar- 
pur.” We can now continue the statement 
as it has been translated. It is to the 
effect that the appellant believed his wife 
to be unfaithful to him, and also believed 
that she had attempted to poison him twice, 
and that in consequences he had approach- 
ed a certain Bisheshar Brahman, who was 
distantly connected with a young man 
called Sidh Gopal a Brahman of Sukhan 
Rajputan, about whom there will be some- 
thing to be said later. The appellant con- 
tinued that he had determined to have his 
` wife murdered, and that he had considered 
Bisheshar would be likely person to murder 
her, and that he accordingly sent Bisheshar 
by the hand of Sidh Gopal a sum of Rs. 30. 
Bisheshar was a resident of Nigoha in the 
Cawnpore District but was working at the 
time in a certain Mill in Cawnpore. Accord- 
ing to him, Bisheshar received the money 
and was told to come to Sukhan Rajputan 
on Saturday the 10th April, 1926. Bisheshar 
accordingly came to Sukhan Rajputan 
shortly after dark on the 10th April, 1926, 
and the appellant secreted him on the pre- 
mises. Afteratime the appellant took his 
evening meal His wife then took her 
evening meal, and went to sleep upon the 
charpoy under the arch, where her dead 
body was subsequently found. The appel- 
lant climbed on to the roof. He had given 
Bisheshar the chopper, which was subse- 
quently discovered, before he had taken 
his meal. After he had climbed on the 
roof, Bisheshar murdered Kishna, as she 
lay asleep. Then the appellant came down. 
Bisheshar put the gandasa in the under- 
ground drain where it was subsequently 
found. The appellant gave Bisheshar Rs, 5 
more, and Bisheshar went away. The ap- 
pellaat then collected some of his wife's 
ornaments, put them in a bundle, and threw 
them down the well, in order to support 
the stery which he intended to tell, that his 
wife had been murdered by thieves. He 
' then went to sleepagain on the roof Short- 
ly afterwards he was awakened by the alarm 
of the fire if the house opposite, It is not 
suggested that tMere was any connection 
between the fire (which appears to have 
been an accidental fire) and the murder. 
He went out and joined the villagers who 
had collected at the scene of fire and con- 
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sidered that he might then reveal the fact 
of his wife's death, and did so accordingly. 
He confirmed the evidence as to tbe dis- 
covery of the ornaments on the llth of 
April and the discovery of the chopper on 
the 12th April. 


[After discussion of the evidence the 
judgment proceeds thus:—! l 

We have in addition his confession. 
How has this been explained away? 

He stated beforethe Committing Magis- 
trate, that the confession had been forced 
out of him by torture. He made specific 
allegations of torture. He said that he was 
not in his senses, that he had been beaten, 
that he had not been allowed to sleep for 
48 hours, that he was seated on two bricks, 


that his legs were stretched over bricks, . 


that a rope was tied round his testicles and 
a brick was hung to the rope, that his 
hands were stretched and tied to a lathi, 
that he was hung up by his hands and that 
he was beaten with bricks and blows from 
the-fist, There is nothing, whatever, to 
support, these allegations of torture and 
we believe that they are completely un- 
founded. We have already noted the man- 
ner in which the Magistrate recorded the 
confession. 


His methods should serve as a model to 
other Magistrates engaged in similar duties. 
He took every precaution to protect the 
appellant’s interests. He gave him an hour 
and-a-half to think over what he was going 
to do. He warned him against the riek 


that he was going to incur in making a . 


confession. He obtained from him a clear 
statement that he had not been put in fear 
or received any inducement and the appel- 
lant, after his interest had been safeguard- 
ed in this manner, made this deliberate 
confession of the crime. It is true that the 
confession has been retracted but the ap- 
pellant has not been able to give ahy 
sufficient reason 28 to how hecame to make 
the confession. We agree with the views of 
the learned Ohief Justice of the Allahabad 
High Court given in the Full Bench decision. 
Raggha v. Emperor (1), as to the method 
in which such a confession as this should 
be looked at. In that case, as in this case, 
allegations of torture had been made, and 
in that case asin this, the investigating 
Police Officer, who was accused of having 


(1) 89 Ind. Cas. 903; 23 A.L. J. 821; A.I R. 1925 
AJI, 627; L. R. 6 A. 161 Cr.; 26 Or. L, J. 1431, 
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inflicted the torture, was not cross-examined 
upon the subject. At page 820* the learned 
Chief Justice has said:— 

"In these cases of confession whenever 
one wishes to draw the ordinary inference 
from the plain statements of the accused, 
one is invariably told that heis 'only an 
ignorant villager’. ‘Ignorant villagers ' 
give evidence in Civil Courts with great 
acumen, they carry onagriculture or village 
trade with success, they are units in the 
normal village life and takea greater or 
less degree of interest in affairs, local, pro- 
vincial and national. I think ‘ ignorant 
villager’ is a misnomer and that whatever 
useful function that phrase may have served 
in influencing Courts in the past, its range 
ought to be restricted in this, the year 
1925. Iam of opinion that à man of sound 
mind and full age, who makes a statement 
in ordinary simple language must be bound 
by thelanguage of the statement and by 
its ordinary plain meaning." The appel- 
lant is Thakur Zemindar. He is 35 years 
ofage. He has been unable to explain to 
our satisfaction how he came to make this 
confession if he is not guilty. He has been 
unable to establish to our satisfaction that 
the confession is inadmissible in evidence, 
His learned Counsel has made the following 
observations. He suggests, that the murder 
was clearly not committed by Bisheshar and 
he suggests that if the murder was not 
committed by Bisheshar, the whole of the 
confession is false. We need not go intothe 
point, as to what would be the evidential 
value of the confession, if the murder had 
not been committed by Bisheshar, for we 
are not satisfied that the negative conclusion 
that Bisheshar did not commit the murder 
can be made out. It is true that the Police 
havenot been able tofind any evidenceagainst 
Bisheshar which would justify putting him 
upon his trial. The circumstances that the 
&ppellgnt has stated in this confession that 
Bisheshar was the murderer standing by 
itself would not justify the Crown in put- 
ting Bisheshar on his trial if this were the 
only piece of evidence against Bisheshar. 
The investigating officer in connection with 
this matter has said "I had paid a visit to 
Bisheshar's house at Nigoha, Police Circle 
Bithoor, District Cawnpore, but could not 
find him at home. Later he himself came 
to meat the PoliceStation. I found no evi- 
dence against him.” In these circumstances 
Bisheshar was rightly not prosecuted. We 
"*Pageof28A.L.J.—á[Ed] = = = = — 
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have no materials for arriving at the con- 
clusion that when the appellant stated that 
he induced Bisheshar to murder his wife, 
and that Bisheshar did murder his wife, 
while he was on the roof, there is anything’ 
false in his statement. We agree with the 
view taken by the learned Sessions Judge. 
He had no hesitation in believing that 
the account of the murder given in the 
confession was true although he was in- 
clined to believe that the appellant did not 
remain on the roof at the time that the 
murder was committed but assisted Bishe- 
sharin committing it. The opinions of the 
assessors were that Raj Bahadur Singh was 
guilty and that his confession was correct. 
We agree with thelearned Sessions Judge 
&nd assessors and find that Raj Bahadur 
Singh was clearly guilty upon the charge 
upon which he has been found guilty. 
Nothing has been elicited in extenuation 
of the crime. We dismiss his appeal, and 
confirm his conviction. We contirm the 
sentence passed upon him and direct that 
it be carried into effect. 


G, H. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL TRANSFER APPLICATION No. 88 

oF 1926, 
July 9, 1926. 
Present:—Mr. Kincaid, J. C. 
GHULAM KADIR-—AccUsgD—PETITIONER 
l versus 
EMPEROR-Orrosrrg PARTY. 


Cr. P. C. (Act V of 1898) s. 110— Jurisdiction — 
Permanent residence of suspect, within jurisdiction, if 
necessary. 

There is nothing in s. 110, Cr. P. C, which 
requires that a person proceeded against under the 
section should be a permanent resident within the 
jurisdietion of the Court in which proceedings 
against him are instituted. [p. 110, col. 1| 

In re Kora Rangan (1), Kmpress v. Munna (3) and 
Emperor v. Durga Halwaa (3), followed. 


Application for transfer ef case pending 


on the file of the Sub-Divisional Magistrate, 


Larkana. 


Mr. Partabrai D. Punwani, for th i 
cant. Taine Appli 


Mr. T. G. Elphinston, Publice Prosecutor 
for the Orown. 


JUDGMENT.—The facts of this trans. 
fer application are shortly as follows:— 
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On the 17th of December, 1925, the Sub- 
Divisional Magistrate of Larkana passed an 
order against the applicant under s. 117 el. 
(3), Or. P. O., calling upon him to produce two 
gureties for two thousand rupees, Previously 
on the 7th of November, 1925, the Inspector 
of Police had filed a complaint against the 
applieant before the said Magistrate under 
s. 110, Or. P. O., and on the same day, it 
would seem, the learned Magistrate passed 
an order under s. 112, Cr. P. C., against the 
applicant and a formal order for his arrest 
under s. 114, 

The applicant has asked for the transfer 
of these proceedings and his Pleader Mr. 
Partabrai has raised two points in argu- 
ment. (1) He has complained that his client 
was notaresident of the Larkana District 
but of Sukkur. The proper tribunal, there- 
fore, to deal with him was not the Sub- 
Divisional Magistrate of Larkana but some 
Sub-Divisional Magistrate of Sukkur Dis- 
trict. (2) The learned Pleader has argued 
that even if this Court were to consider 
that a permanent residence was not requir- 
ed by s. 110 still as the applieant came 
on à summons as a defence witness, it was 
not proper to arrest him in Larkana. The 
learned Pleader has also argued that in view 
of the fact that theapplicant is a resident 
of Sukkur District and that the witnesses 
of both sides reside in that District, it 
would be more convenient that the trial 
should take place in Sukkurand not in 
Larkana. 


As regards the first point, the wording 
ofthe section itself 4s clear. "Whenever... 
4. a Sub-Divisional Magistrate...... receives 
information that any person within the 
local limits of his jurisdietion............... 7 
There is nothing there to support the 
plea that the person complained against 
should bea permanent resident within the 
jurisdiction of the Sub-Divisional Magis- 
trate. I am justified in this view by the 
case In re Kora Ranjan (1), Their Lord- 
ships observed : 

“The law simply says ‘any person within 
the local limits nd this we understand to 
mean any person who is within the local 
limits at the time when the Magistrate 
takes action under the section. The ob- 
ject of tle section is the prevention of 
crime, and its obct would, in our opinion, 
be liable to be defeated if its scope were 


(1) 17 Ind, Cas, 413; 36 M, 98; 23 M, L, J. 535; 13 Or. 
D. J. TH. 
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restricted to persons residing within the 
Magistrate's jurisdiction.” 

This view was followed by the Allahabad 
High Court in Emperor v. Munna (2), Walsh, 
J., observed : 

“The section is perfectly plain. The Magis- 
trate is given power to deal with persons 
who have a general reputation as bad 
characters, who happen to be within his 
jurisdietion....... No language is used in the 
section bearing upon the question of resid- 
ence at all." 

A similar view was taken by the Oalcutta 
High Oourtin Emperor v. Durga Halwaz (3), 
(remarks at p. 157*). Their Lordships ob- 
served: : 

"In none of the ss. 107 to 110 does the 
word ‘residing’ occur, and to read it into 
those sections ‘would involve a complete 
alteration of their scope and effect.” 

Coming to the second point raised by 
the learned Pleader, the learned Sub-Divi- 
sional Magistrate's report has not borne out 
this allegation. Even, if ib be admitted 
that the applicant went to Naundero as a 
defence witness, it does not seem to me to 
affect the case, The defence witnesses 
have no more right of safe conduct when 
they go to Court than any other persons 
who are required by the King-Emperor 
to attend his Courts of Justice. 

As regards the plea of inconvenience, 
this point was raised in the case of Emperor 
v. Munna (2) to which I have already refer- 
red. Walsh, J.’s remarks are in point :— 

"In cases of this kind arguments ab incon- 
venienti can always be produced on either 
side. On the one hand it may be said that 
a man accused ofan evil reputation beyond 
the jurisdietion in which his residence is 
situated, might be subjected to great in- 
convenience in having to summon wit- 
nesses from a distance, It may be that 
thatis one ofthe risks that travellers run 
in this country, butif they are persons. of 
good character it does not strike me asa very 
serious one. On the other hand, it is obvieus 
that a notorious theif who had made the 
continent too hot for himself might remain 
at liberty enjoying a notorious reputation 
as a thief, and in his defence set up his 
residence in France.” 

For the reason above given, I see no 


(2) 35 Ind. Cas. 822; 14 A, L. J. 1074; 17 Cr. L.J. 
390; 39 A. 139. 

(3) 30 Ind, Cas, 442; 43 O. 153; 19 O. W. N. 1022; 16 
Or. L. J. 618. 
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reason to grant an order of transfer and I Pect of lands hypothecated to him in 1904 


reject this application. 4 
P. B. A. l Application rejected. 


PATNA HIGH COURT. 
CRIMINAL APPEAL No. 81 or 1926. 
.June 24, 1926. i 
Present:—Justice Sir Jwala Prasad, KT., 
and Mr. Justice Macpherson. 
SUDARSAN BEHARA— ACCUSED 
—ÅPPELIANT 
i VETSUS 
EMPEROR ‘on THE ÁPPLIGATION OF 
SURUBUDA BANCHORE)—RzEspon DENT. 
Cr. P. C. (Act V of 1898), s. 476B—Appeal—High 
Court when interferes—Penal Code (Act XLV of 
1860), ss. 465, 471—‘False document, meaning of— 
Dishonesty or fraud, necessity of. 
- Ordinarily the High Court will not interfere in 


appeals under s.476B, Or. D. C., except where there 
are extraordinary circumstances. [p. 112, col. 2.] 


Ranjit Narayan Singh v. Ram Bahadur Singh (1), 


followed. 

Dishonesty or fraud is a necessary ingredient in 
the offences punishable under ss. 465 and 471, Penal 
Code. [ibid.] 

A person cannot be convicted of fabricating a ‘false 
document’ where his object is simply to clear up 
matters and not fraudulent and no wrongful loss or 
gain is caused to any person thereby. [p. 112, col. 1.] 

Criminal appeal from ao order of the 
Subordinate Judge, Sambalpur, dated the 
30th March, 1926, setting aside that of the 
Munsif, Sambalpur, dated the 15th April, 
1925. 

Messrs. S. P, Varma and P. K. Mukherji, 
for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 


ZUDGMENT. — This appeal under 
s. 476B of the Or. P.C. is preferred by 
Sudarsan Behara from the order of the 
Subordinate Judge of Sambalpur directing 
a complaint to be made against the appel- 
lant of offences under s. 465 read with s. 114 
and unders.471 of the Indian Penal Code. 
His order was passed on appeal, the Munsif 
having refused to make a complaint, 

The salient facts are simple. In July 
1924 the appellant brought the possessory 
Suit No. 174 of 1924 against Jai Banchhore 
and his sons Bhikha and Surubuda in res- 


"m4 


by Usatand Chandrasekhar, unelesof Jai, on 
the allegation that defendants had dispos- 
sessed him in the previous month. In his 
plaint he set out that when Brishav, son' 
of Usat, dispossessed him in 1919 he brougkt 
the possessory Suit No. 459 of that year 
and that on 26th August, 1919, a fortnight 
before the date fixed for the hearing a 
compromise was effected, Brishav and his 
brothers relinquishing possession and exe- 
cuting “the document attached to the re- 
cord." That document was eventually mark- 
ed Hx.4 inthe suit, It bears à one anna 
stamp and purports to be executed on the 
26th August 1919 by Brishav and his bro- 
thers in favour of the appellant, 

The defence to the suit was that the de- 
fendants who were the cousins of Brishay 
and his brothers, lent the latter Rs. 150 
with which the plaintiff's debt was repaid 
during the pendency of the suit of 1919 
which was dismissed for default, that Bri- 
shav and his brothers continued in pos- 
session and thereafter surrendered the land 
and that the defendants had then obtain- 
ed settlement of it from the Gaontia in June, 
1924. It was urged that Ex. 4 was fabri- 
cated to defeat the defendants’ rights. 

The Munsif disbelieved and negatived 
the defence, accepted the plaintiff's 
story and decreed the suit. As to-Ex. 4, 
he pointed out that he came to no positive 
finding regarding it except that the stamp 
on if was apparently not in use in 1919. 
He found, however, that the plaintiff suc- 
ceeded altogether apart from ib. 

Thereafter the defendant Surubuda pray- 
ed the Munaif tomake a complaint against 
the plaintiff Sudarsan Behara for offences 
under ss. 465, 471, 474 and 193 of the Indian 
Penal Code, and also against the scribe 
andattesting witnesses for abetment of those 
offences. TheMunsif held an inquiry under 
8.476. Therein it wasshown by Surubuda 
that the stamp on Ex. 4 was notin exist- 
ence before 1922 while the appellant show- 
ed cause against a prosecution by Seeking 
to establish that Ex.'4 was, "not a false 
document" because it had not beea made 
dishonestly or fraudulently. In support of 
his plea the appellant ‘gave his own de- 
position and produced Ex. B a document 
on stamped paper bearing dafe the 26th 
August, 1919, which pufports to be exe- 
cuted by Brishav and his brothers on that 
date in favour of the appellant and his two 
brothers, and the contents of which are 


1i? 
substantially the same as those of Ex. 4. 
His testimony was that Ex. B having been 
erroneously executed in favour of all three 
brothers, although in fact he was the only 
"beneficiary, he got the executants of Ex. B 
to execute Ex. 4 in his favour and the 
scribe erroneously gave to the new deed the 
date of the document which it superseded. 
It was shown that Sudarsan's brothers had 
no interest in the subject-matter of the 
two deeds. The Munsif accepted the cause 
shown and holding that though it was 
foolish to have Ex. 4 antedated, there was 
no fraud or dishonesty on Sudarsan’s part 
in that regard, he refused to makea com- 
plaint under s. 470. 


On appeal the learned Subordinate Judge 


who rightly held that under the provisions 

S 8. 195 read with s.21 (2) and (4) of the 
Bengal, Agra and Assam Civil Courts Act 
the appeal lay to him) held broadly that 
the materials were not sufficient to enable 
him to come to a definite conclusion on the 
question of the bona fides of the appellant 
in respect to the making and filing of 
Ex. 4, and allowing-the appeal he directed 
a complaint to be lodged of offences under 
g. 465/114 ands. 471. He maintained the 
decision of the Munsif that no action could 
be taken against the scribe and the wit- 
nesses. As he said nothing of an offence 
under s. 193 it would appear that the 
"question was not pressed in appeal before 
him. 

The matter has been argued before us 
Bt length and we have examined all the 
evidence, oral and documentary, upon the 
records of the suit and ofthe inquiry held 
under s.476. The conclusion at which we 
have arrived is that itis not shown that 
Ex. 4is in fact ‘a false document.” The 
only object of the appellant in having it 
made was to clear up the position as be- 
tween himself and his brothers, That could 
cause no wrongful loss to the executants, 
and though it was a gain to himself it was 
nota wrongful gain, lt was also not a fraud 
upon anybody as the document came into 
existence and «indeed was Shown to the 
Gettlement Authorities long before Jai 
Banchhore and his sons obtained settlement 
of the land, from the Gaontia. The execut- 
ants are the same in both cases and the 
only one of them who can sign his name 
deposed in favour of the defendants in the 

ossessory suit of 1924 and did not deny 
execution of Ex. 4, There is no reason 
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ment fabricated as a defence to the charge 
regarding Ex. 4. On the materials before 
us, we are inclined to the view that the 
Munsif was correct in holding that the 
prima facie case which led him to hold an 
inquiry under s. 476, was rebutted by the 
cause shown by the appellant and that 
foolish as the appellant was in letting 
Ex. 4 be antedated, there was no dishonesty 
or fraud on his part, and so Ex. 418 nota 
false document. 
will not interfere in appeal under s. 476B 
unless, as was said in Ranjit Narayan 
Singh v. Ram Bahadur Singh (1) extra- 
ordinary circumstances are Visible" which 
did not appear in that case. In the present 
instance the circumstances are very pecu- 
liar. As soon as the Munsif afforded him 
an opportunity, the appellant offered an 
explanation which the Munsif who knew 
the circumstances and who conducted the 
inquiry, accepted fully as true and as 
showing that neither dishonesty nor fraud, 
one at least of which is a necessary in- 
gredient in the offences punishable under 
ss. 465 and 471, was present in the conduct 
of appellant in making and filing Ex. 4. 


The Munsifs finding was not displaced by . 


the learned Subordinate Judge. Had it 


Ordinarily this Court 


-— 


been displaced, different considerations - 


might arise. As matters stand, the ex- 
planation is consistent with allthe materials 
on the record and with the probabilities, 
On the peculiar faets, therefore, we are un- 
able to find that Ex. 4 is a false document, 
and the indications are that it is not, 
Accordingly a complaint was not necessary 
or expedient and, allowing the appeal, 
we direct that the complaint be with- 
drawn. 


A. N. A. Appeal allowed. 


(1) 94 Ind. Oas. 593; 7 P. L. T. 114; 5 Pat. 262; A, 


I. R. 1926 Pat. 81; (1926) Pat, 89; 27 Or, L. J. 641. 
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SIND JUDICIAL COMMIS- 
SIYIONER'S COURT. 
CRIMINAL APPEAL No, 48 or 1926, 
July 29, 1926, 
Present:—Mr. Kincaid, J. O., and 
Mr. Rupchand A. J. O. 
BUKSHAN AND aNoTHER—ACCUSED— 
APPELLANI18S 


versus 
EMPEROR—RHRESPONDEST. 

Penal Code (Act XLV of 1862), 3s. 84, 902—Murder 
in furtherance of common | object —No evidence as to 
actual culprit —Liability of all conspirators—Cr. P. C. 
(Act V of 1898), s. 489 (2) —Appeal by accused—Con- 
victton, alteration of, to one under graver section- -- 
Notice to accused, if  mecessary— Evidence Act 
(I of 1872), s. 100—Guilt, prima facie evidence of— 
Failure of accused to explain, effect of—Burden of 
proof—Conviction for murder on  cireumstantial 
evidence. 

A woman who had been declared unchaste or kari 
and who had left for her father’s house came into the 
possession of her husband and three of his relations. 
The next day she was found dead in a pitin a canal. 
The tracks of these four men ran to and from the 
spot where the dead body was found: 

Held, (1) that the onus was heavily on the accused to 
rebut the presumption of their guilt for abduction and 
murderofthe woman and if they did not discharge 
this burden it was open to the Court to convict them; 
{p. 115, col. 2.] 

(2) that though there was no evidence as to who 
actually committed the murder, the four persons 


having taken the woman out with the knowledge and 


with the purpose that one of them should murder 
her the murder was done in furtherance of the common 
intention of all andall the four were guilty of murder 
as principals under s. 34, Penal Code. [ibid.] 

Whena prima facie case is made out against an 
accused person and the presumption of innocence dis- 
placed he cannot safely rely on the presumption of 
innocence or on the the infirmity of the evidence for 
the prosecution. The force of suspicious circum- 
stances isaugmented whenever a party attempts no 
explanation of facts which he may reasonably be 
presumed to be able and interested to explain. [p. 
115, col. 1.] 

Isarsing Sawansing v. Emperor (1), relied upon. 

When an accused person prefers an appeal against 
his conviction and has an opportunity of being heard 
personally or by a Pleader and in the Appellate 
Court the Orown asks that onthe evidence recorded 
convictign under one section should be changed 
intó one under a graver section, the accused person 
cannot, asa matter of right, claim a formal noties 
being issued to him and his being heard against it. 
fp. 115, col. 2; p. 116, col. 1., 

Appeal against an order of the Sessions 
Judge, Larkana, dated:the 29th March, 1926. 

Mr. Gulabrai Nihalchand, for the Appel- 
lants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT. | 

. Kincaid, J. C.—The facts of this 

case are simple although unhappily unusual. 


There were three brothers,  Alibux, 
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Bakshan and Huzuri the sons of Dadu. They 
lived together with their e usin Á miro in 
Gulbeg, Taluka Ratodero. Of these three 
brothers Alibux was married to Bakhtawar, 
the daughter of Dhanibux.  Rizhtly or. 
wrongly Bakhtawar was suspected of an 
intrigue with one Ganwar and owing to 
this suspicion she left her husband and 
went to reside with her father Dhanibux. 
On the 2nd of October, 1925, Bakshan aud 
Alibux went to Dhanibux anu asked him 
to let them take Bakhtawar with therm as 
they were going to change their camp in 
order to work at the harvest some way off. 
Dhanibux let them take Baklitawar. And 
thatnight the three brothers and their cousin 
Amiro changed their camp to a spot three 
miles from Gulbeg. The following day, 
that is to say on the 3rd of October, 1925, 
three persons Belo, Miandad and Sher 
Mahomed, caste-fellows of Dhanibux and 
his cousins, came to the neighbourhood in 
search of a she-camel. They met another 
castefellow by name Salleh and asked him 
about Dhanibux aud Bakhtawar. Salleh 
told them that Alibux and Bakshan had 
taken away Bakhtawar the previous day. 
Now Sher Mahomed, Belo and Miandad 
knew that Bakhtawar had been charged 
with unchastity with Ganwar and had 
been declared unchaste or kari, They 
feared that she had been taken away to 
be murdered. They went to Gulbeg's 
village to see whether Alibux' camp was 
still there but found it had gone. They 
followed the foot prints up to Punhun’s 
village and there they found the camp 
again. In the Lodo or portable hut they 
saw Alibux, Bakshan and Huzuri the three 
brothers and Amiro their cousin there. 
Bakhtawar was also there. The time was 
6P.M It was getting dusk and they did 
not go back to their camp; but fearing 
that Bakhtawar might be killed that night 
they went to Punhun Police outpost. 
They told the Head Constable Meharali 


. Khan of their fears and asked him to,take 


security from the three brothers. Mehar- 
ali Shah took a constable, two villagers 
and the three complainants and went back 
to the accused's camp. They reached it 
between 8 and 9 p.m. There they could 
neither find Alibux, Bakshan, Huzuri 
Amiro nor Bakhtawar. They enly found 
four women and two children, all huddled 
together as if frightened. Mehar Ali Khan 
asked the women where the men were. 
They said that Alibux and Bakhtawar had 


114 
‘remained at Gulbeg while Bakshan and. 
Huzuri and Amiro had gone in search 
of a she-camel. As this statement was 
obviously false, the suspicions of the party 
. grew stronger. Just then Dakshan re- 
turned. He was wearing only a loin cloth 
and he was covered with fresh dust. 
Meharali Khan asked him where the other 
male members of the camp were. He made 
a similar reply, namely, that Huzuriand 
Amiro had gone to look for a camel, while 
Alibux .and Bakhtawar had remained at 
Gulbeg. Meharali Khan waited Zor some 
time in the hope that the other missing 
men might return, but they did not. As it 
‘was dark he could do nothing that night, 
so he took Bakshan and the women of the 
camp to the Poliee postat Punhun. From 
Punhun Police Thana Meharali Khan sent 
for Adho, .tha Police tracker, -and be- 
tween 3 and 4 a.m. the party again re- 
turned to the camp. When day broke 
they noticed the foot prints of four men 
and one woman going west from the camp. 
They followed the tracks for 275 paces and 
came toa pit dug likea grave. It was 7 
feet long, 3 feet deep and 2} feet broad. 
From this point the 3 men's foot-prints 
only proeeeded, the woman's prints wholly 
disappeared. But near the place there 
were marks asifa human being had been 
dragged. The 4th man’s foot-prints 
went back- towards the camp. The party 
followed the three tracks for 3 furlongs, 
until they eame to & pit in a disused 
canal. In the pit was a dead body of a 
woman whom Belo, Sher Mahomed and 
Miandad identified as Bakhtawar. The 
Police tracker, Adho, examined the foot- 
prints that led back to Lado and was 
satisfied that they were those of Bakshan. 
These prints had been made by Bakshan 
as he returned the previous evening to 
the camp. : Meharali sent the first report to 
the Ratodero Head-quarter Station and 
made a mashirnama and an inquest report. 
He sent the dead body to the hospital and 
begged the Sub-Inspector to bring Gulsher 
a more experienced tracker and one un- 
connected with the supposed culprits. On 
the 4th and 51 Meharali took the state- 
ments ofthe witnesses and on the 6th the 
Sub-Inspector arrived with Gulsher. That 
— day also Au.iro, who till then was missing 
was arrested ande the Sub-Iaspector took 
charge of him and Bakshan. The Sub- 
inspector further held atest of Bakshan 
aud Amiro’s  foot-prints and Gulsher's 
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identification of Bakshan's' corresponded 
with that of Adho. Bakshan's tracks went 
upto the grave and then returned to the 
camp. Gulsher picked out Amiro’s prints 
as one of those which went to the canal 
where the dead body lay. On the’ 7th 
the Deputy Superintendent of Police came. 
On the 8th the 3rd brother Huzuri was 
arrested and his prints were also picked 
out by Gulsher as one. of the three that. 
went to the spot where Bakhtawar . 
was found. On the 9th the Police sent 
Bakshan, Huzuri and Amiro to the Com- 
mitting Magistrate. “After the commitment 
Amiro hanged himself, Alibux has not 
as yet been arrested. Onethe 29th of 
March, 1926, the learned Sessions Judge 
of Larkana found the accused Bakshan 
and Huzuri guilty under s. 364, Indian 
Penal Code, and Sentenced them to under- 
go seven years rigorous imprisonment. 

Against these convictions and sentences 
the two convicts have appealed. 

Mr. Gulabrai has appeared in support 


‘of the appeal and the learned Public Pro- 


secutor has supported the lower Court's 
finding. 

We have no doubt whatsoever in our 
minds that the finding of fact of the 
learned Sessions Judge is correct. "The" 
evidence is clear, that Alibux and Bakshan 
took Bakhtawar away from her father's 
house on the 2nd of October On 
the night of the 8rd of- October they 
took her secretly away to another spot. 
She was still alive at 6 P M. on the night 
of the 3rd of October, having been seen 
by the witnesses Belo, Miandad and Sher 
Mahommad. Nothing has been said against 
these three witnesses to make us doubt 
their evidence. They are abundantly sup- 
ported, moreover, by their own conduet 
and by the evidence of Meharali. They 
were afraid that the woman might be 
murdered and they at once went and ex- 
pressed their fears to Meharali Khan. An 


. expression of these fears is to be found in 


the first report. Meharali Khan went back 
with them to the camp and from that point 
he has entirely corroborated their state- 
ments. He has no connection whatsoever 
with the accused or with the witnesses 
or the relations of Dhanibux and we fully 
believe him. This evidence establishes 
that tracks ran from the camp of Alibux 
and his brothers to a pit and from the 
pit to the place where the murdered woman 
was. Abcut Bakshan’s tracka there can 


^ 
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be no doubt whatsoever; for he actually 
came to the camp when Meharali Khan 
was there all covered with dust. His 


tracks too have been identined by Gulsher: 


a person who has no connection with the 
Punhun Thana. lluzuristracks ran from 
the camp to the spot where the dead woman 
lay. The examination of his tracks and 
their identification took place in the pre- 
pénce of the Deputy Superintendent of 
Police and we have no doubt but that 


the identifieation was thoroughly and 
honestly made. 
The gist of the evidence is that the 


woman Bakhtawar came into the possession 
of the four persons Alibux,  Dakshan, 
Huzuri and Amiro on the 2nd of October. 
On the 3rd of October she was found 
dead in a pit in a canat. The tracks 
of these four men ran to and from this spot 
where the deal body was found. In these 
circumstances, the onus is certainly on 
the accused to show what happened. They 
alone must have known what took place 
between 6 P. M. and lOpP.M.,, on the night 
of Oetober the 3rd. If they do not dis- 
charge that burden, then it is open to the 
Court to convict them. This view is con- 
sistent with s. 106, Evidence Act, and it has 
. been expressed several times by Judges of 
this Court. The leading case on the. subject 
is of Isarsing Sawansing v. Emperor (1). 
There Pratt, J. C., observed:— 

"If no prima facie case had been made 
against the accused it is open to the accus- 
ed torely safely on the presumption of inno- 
cence oronthe infirmity of the evidence 
for the prosecution, But when a prima 
facie case is made out and the presump- 
tion of innocence is displaced, then as said 
by Wills, J., in his work of Circumstantial 
Evidence at page 97, ‘the force of suspicious 
circumstances is augmented whenever the 
party attempts no explanation of facts which 

“he may reasonably be presumed to be able 
and interested to explain.’ " 


How far have the aceused in this case 
discharged the burden that lay upon them. 
They have attempted to do so by giving 
false answers. When Bakshan was asked 
by the Poliee where Bakhtawar and Alibux 
were, he falsely stated that they had re- 
mained behind at Gulbeg. He further 
stated falsely that Amiro and Huzuri had 
gone in search of a she-camel. Huzuri in 
the Court of the learned Sessions Judge 


(1) 24 Ind. Clas, 585; 7 S, L. R. 108; 15 Qr. L. J, 407, 
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gave a different explanation. He said that 
he had gone to Shahdadkote and when he 
returned to his village he learnt that the 
Police were after him, He has made no 
efforl whatever to explain the circumstances 
connected with Bakhtawar's death. He has 
merely said that Bakhtawarused to live with 
her father, but that he cannot say where she 
now is. 

As regards Alibux. and Amiro the former 
is still absconding and Amiro preferred to 
hang himself rather than to face his trial. 

In view of these circumstances I am of 
Opinion that the two accused have, in no 
way, discharged the burden of proof which 
rested on them and that the finding of fact 
of the learned Sessions Judge that they ab- 


. ducted the woman Bakhtawar with intent 


to murder her is amply supported by the 
evidence, 

Another point, however, arises. ‘The 
learned Public Prosecutor has complained 
that the conviction by the learned Sessions 
Judge should not have been uuder s. 364 
but under ss. 364 and 302 of the Indian 
Penal Code and he has asked us to alter 
the convietion accordingly. The learned 
Sessions Judge acting on the suggestion 
of the Assistant Public Prosecutor took the 
view that as it could not be certain who 
actually committed the crime of murder 
he should not convict them under s. 302. 
But these four persons took the woman out 
with the knowledge and with the purpose 
that one of their number should murder 
her and one of their number did murder 
her; then that murder was done in further- 
ance of the common intention of all. All 
the four men were guilty of the crime as 
principals under s. 34 of the Indian Penal 
Code. Thelearned Public Proseeutor has 
asked us, therefore, to change the convic- 
tion now to one under ss. 364 and 302, Indian 
Penal Code. Section 439 cl. (2), Or. P. C., 
runs as follows;— - 

"No order under this section shall*be 
made to the prejudice of the accused, u :less 
he has had an opportunity of being heard 
either personally or by. Pleader in his de- 
fence." 

It is true that no notiee was issued to 
the accused. But as they thought fit to 
make the appeal, they have had an oppor- 
tunity of being heard personally or by 
Pleader. It is, therefore, we think, opea to 
this Court to change their canvi-tion to 
one under & graver section, without fur- 
ther calling upon them or issuing to them 
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a formal notice. In view, however, of the 
gravity of the charge and as a.matter of 
prudence rather than of law, we think notice 
.should issue to the accused to show cause 
why their conviction under s. 364 should 
not be changed into a conviction under 
ss. 364 and 302, Indian Penal Code. 

I would accordingly dismiss this appeal 
and direct the aforesaid notice to issue. 


Rupchand, A. J. C.—On ihe evi- 
dence the following points have been clearly 
established:-— i 

l. That the unfortunate woman Bakhta- 
war had been declared kari or marked for 
being murdered by her husband or her 
husband's relations. 

2. Thatshe had temporarily avoided her 
doom by going and living in the house of 
her father. 

3. That on the very night she was taken 
back to her husband's Lado or camp, they all 
removed to a distance: of 3 miles from the 
place where they were living. 

4. At about 6 P. m. she was seen in the 
new camp by the witnesses, Belo, Miandad 
Sher Mahomed and Salleh who suspected 
that she might be done to death. 

9. That about 10 orll r. m. that very 
night when the witnesses brought the 
Polieemen to the camp of the accused 
they discovered that all the male persons 
in the camp and the woman had disappear- 
ed and that shortly thereafter Bakshan 
arrived atthe place under peculiar circum- 
stances. He was wearing only a loin cloth 
which covered his lower extremities and 
his body was full of dust. The three other 
' persons, namely, Alibux, Amiro and the 
accused Huzuri did not return to their camp 
` that night. 


6. That the.next morning foot-prints of 
4 male persons and one woman were dis- 
covered leading from the camp to an empty 
pit which appeared to have been dug in 
order to serve as a grave and from there 
foot-prints of three persons and the marks of 
dragging resumbléng those of the dragging 
of the corpse of a woman were discovered 
leading on to* another pitin the bed of a 
dry canal where the body of Bakhtawar 
was found buried. At the identification 
test the $oot-prints leading from the camp 
to the first pit were identified by the pagi as 
those of the two accused and of two others 
while the foot-prints leading from the firat 
pit to the second pit as those of the accused 
Huzuri and two others. 
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These facts formed the substratum of the 
circumstantial evidence which the Crown 
relied on as creating a prima facie case that 
the accused were guilty of abduction and 
murder. Bakhtawar was seen in the camp 
of the accused at 6 r, m. on the 3rd October. 
She had presumably leftin their company 
and was doneto death and buried that very 
night. Under the circumstances the burden 
was shifted on the accused to explain the 
cause of her disappearance between the 
hours of 6 and 10 r. m., and the circumstances 
under which she met her death and was 
buried. The explanation offered by them 
that Bakhtawar was living with Alibux in 
the house of her father that she had dis- 
appeared from her father's house and not 
from the Lado ofthe accused is false and 


"uncreditable and augments the presump- 


tion of their guilt instead of rebutting it. 

Under these circumstances it was open 
to the learned Sessions Judge not only to 
convict the accused of abduction under s. 
364 but of the more serious offence of 
murder. The reasons given by the learned 
Sessions Judge for acquitting the accused 
ofthe charge of murder are not convinc- 
ing. I, therefore, concur in the proposed 
order. 


P. B. A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Revision No. 168 or 1925. 
May 7, 1926. 
Present:—Mr. Justice Suhrawardy, 
Mr, Justice Duval and Mr. Justice 

B. B. Ghose. - 
A. T. GANGULY— PETITIONER 
versus 
E. L. WATSON—Opposire PARTY. 

Presidency Towns Insolvency Act (III of 1909), 
ss. 10, 102— Provincial Insolvency Act (W of 1920), 
s. 72 (1), (2)—Borrowing by undischarged bankrupt— 
Conviction—Private person, whether can file complaint 
—Initiation of prosecution, mode of—Preliminary 
inquiry by Insolvency Court, necessity of—Statutes, 
construction of— Proceedings of Legislature—S pecial 
offences created by Statute—Procedure prescribed by 
Statute, whether compulsory. 

Section 102 of the Presidency Towns Insolvency Act 
applies only to a person who has been adjudicated as an 
insolvent under that Act. [p. 119, col. 2; p. 121, col. 1.] 

Held, Per Suhrawardy and B. B. Ghose, JJ., (Duval, 
J., dissenting;.—BSection 72 sub-s. (2) of the Provincial 
Insolvency Act, 1920, lays down the only mode in which 
a person accused of an offence under the first sub-section 
of the said sestion ean be proceeded against, and no 
prosseution for an o Tenes uader the Tirst sub-saction 
can, therefore, be initiated without the Inselyency 


a 


98 I. O. 1926] 


Court making a preliminary inquiry aud sending the 
caso for trial to the nearest Magistrate of the First 
Class. |p. 117, col. 2; p. 118, col. 1; p. 123, col. 2.] 

Per Duval, J.—Section 72, sub-s (2) of the Provincial 
Insolvency Act, 1920, only lays down the procedure 
which the Court may adopt when it determines to 
prosecute for an offence under this section, and does 
not take away the right of a private party to prosecute 
on his own motion ifhe is aggrieved by what has 
occurred. [p. 119, col. 2; p. 120, col. 1.] 

Per Ghose, J.—A Court is not authorised to look 
into the proceedings of the Legislature to see what 
took place there during the passage of the bill which 
passed into law or what was the rcason why a 
particular clause was put in for the purpose of inter- 
preting a Statute. [p. 121, col 2. 

Adlmninistrator-General of Bengal v. Premlal Mullick 
(1), relied on. 

‘Where a specialeffence is created by a Statute and 
the mode how the penalty should be imposed is 
provided in that Statute it can only be imposed in the 
aa poe therein and in no other mode. [p. 123, 
col. 1. 

Reg. v. Cubitt (2),reliedon. " ` 

Rule against the order.of the Ohief Pre- 
sidency Magistrate, Oalcutta. 

Mr. A.C. Dutt and Babu Phanindra Nath 
Das, for the Petitioner. 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Crown. 

Babu Mritunjoy Chattopadhyaya, for the 
Opposite Party. 

JUDGMENT. 

Suhrawardy, J.—This is a Rule 
calling upon the Chief Presidency Magis- 
trate and the opposite party to show cause 
why the conviction of the petitioner should 
not be set aside on the grounds (1) that 
the convietion under s. 102 of the Presi- 
deney Towns Insolvency Act is bad in law, 
(2) that the joint trial of the petitioner 
with Monmohan Bose is illegal and (3) that 
the identity of the petitioner is not estab- 
lished. Astothe third ground it has not 
been seriously pressed nor is there any 
substance in it. The other two grounds 
are, therefore, to be considered in connec- 
tion with the facts of this case which are: 
—that fhe petitioner along with one Mon- 
mohan Bose was placed on his trial before 
the Chief Presidency Magistrate for an 
offence under s. 102 of the Presidency 
Towns Insolvency Act on the allegation 
that the accused contracted debts of about 
Rs. 6,000 while they were undischarged 
insolvents, and was convicted of the offence 
and sentenced to three months’ rigorous 
imprisonment. Section 102 of the Presi- 


dency Towns Insolvency Act is in these. 


words :—“ An undischarged insolvent ob- 
taining credit to the extent of 50 rupees 
or upwards from any person without inform- 
ing such person that he is an undischarged 
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insolvent shall, on conviction by a Magis- 
trate, be punishable with imprisonment for 
aterm which may extend tosix months, or 
with fine, or with both." It appears that 
the petitioner was adjudicated insolvent by 
the Court of the District Judge of Hooghly 
and his co accused Monmohan Bose was 
adjudicated insolvent in the Original Side 
of this Court. The first question that arises 
is—can the petitioner be convicted under 
s. 102 of the Presidency Towns Insolvency 
Act? It has been urged on behalf of the 
Crown, and the trial Magistrate in his ex- 
planation has submitted the same view, 
that s. 102 enunciates an offence committed 
by an undischarged insolvent by whichever 
Court he may have been adjudicated. This 
view is clearly wrong. That section is in- 
cluded in Part VILE of the Presidency 
Towns Insolvency. Act which deals with 
penalties presumably incurred by an in- 
solvent so declared under the Act. Sen. 
tion 103 which also does not define the 
insolvent makes punishable certain acts 
of the insolvent which could only be 
done under the Presidency Towns In- 


solvency Act. The conviction of the peti- 


tioner under s. 102 of the Presidency Towns 
Insolvency Act is, therefore, illegal; but it 
is argued that he may be convicted under 
s. 72 (1) of the Provincial Insolvency Act, 
1920, and tried jointly with Monmohan Bose 
under s. 239 el. (d), Or. P. O., as the facts 
found are that the two accused incurred 
the debts while earrying on a joint busi- 
ness under the name and style of Indo 
European Import and. Export Company 
Limited in the Town of Calcutta. Sec- 
tion 72 cl. (1) of the Provincial Insolvency 
Actis word for word the same as s. 102 of 
the Presidency Towns Insolveney Act III 
of 1903, The second clause ofs. 72 runs 
thus:— Where the Court has reason to 
believe that an undischarged insolvent 
has committed the offence referred in 
sub-s. (1), the Court, after making any pre- 
liminary enquiry that may be necessary, 
may send the case for trial to the nearest 
Magistrate of the First Class, and may send 
the accused in custody or*take sufficient 
security for his appearance before such 
Magistrate; and may bind over any person 
to appear and give evidence on guch trial." 
It is contended on-behalf of the petitioner 
that both clauses of s. 72 should be read 
together and no prosecution under the first 
clause can be initiated without the Insol- 
vency Court sending the case for trial to 


de 


In my opinion this contention ought to 
prevni]. T! seems to me that the firet clavse 


=. of s. 72 eefines and states an offence which 


can urdiscl arged insolvent commits when 


` “he ol ining credit to the extent of Rs. 50 or 


upwaids end the second clause of that 
secticn prescribes the precedure to he fol- 
lowed when euch offence is committed ; in 
other words the first clause may he com- 
pared to the Penal Code and the second to 
the Cr. P. C. As there is no section in 
the Presidency Towns Insolvency Act cor- 
responding tos. 72 cl. (2) of the Provincial 
Insolvency Act, it may or may not be neces- 
sary to invoke the help of the Insolvency 
Court to prosecute an insolvent under s. 102 
of that Act. I express no opinion on the 
point. But s.72 cl. (2) of the Provincial 
Insolvency Act corresponds to s. 161 of the 
English Bankruptcy Act, 1914, and the 
practice in England so far as I bave been 
able to ascertain, (see Willisms on Bank- 
ruptey Practicé, page 450), is that for an 
offence under s. 155 of the Bankruptcy Act 
which corresponds to s. 102 of the Presi- 
dency Towns Insolvency Act and s. 72 (1) of 


the Provincial Insolvency Act, the Insol- 


vency Courtshall, before such prosecution, 
enquire and order a debtor to be prosecuted 
for such offence. It seems to me tbat the 
provision in s. 72 (2) of the Provincial In- 
solveney Áct bas been borrowed from tbe 
English Act which for some reason or other 
bas not been copied in the Presidency 
Towns Insolvency. Act. Section 72 of the 
Provincial Insolvengy Act, 1920, is a repro- 
duction of s. 53 of the Provincial Insolvency 
Act ITT of 1907. The view that the Insol- 
vency Court should take cognizance of the 
matter before prosecution can be initiated 
in the ordinary Criminal Court is supported 
by the Report of the Select Committee on 
the Bill which became Act III of 1907. The 
Committee stated:—“Section 53. we think 
that it is advisable to make provision by the 
add*ion of a new sub cl. (2) to cl. 40 of the 
Bill as introduced, for the prosecution of 
. an undischarged insolvent who obtains 


. ~ eredit by concealing his insolvency, a pro- 


cedure such as on the lines of the procedure 
enacted by s 476 of the Cr. P. O., 1898.” 
Gazette of India, March 2nd, 1907, part V, 
page 10. This observation of the Select Com- 
mittee supplies the true clue to the mean- 
“ing of s. 72 c] (2) and the intention of the 
sgislature in enacting it. 

The aecepted rule of construction of 
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Statutes in such cases also helps the view I 
am inclined to take. If & Statute creates a 
new duty or imposes a new liability, and 
prescrites a specific remedy jn case of - 
neglect toperform tbe duty of cischarge...the 
liability. the general rule is “that no remedy- 
can be teken hut the particular remedy 
prescribed tvy the Statute" Craies on Statute 
Law, 3rd Fdition, p 217. 
The offence nnders 72 0].(1) of the Pro- 
vincial Insolvency Act has been created by 
Statute and the mode of proserution for vch 
an offence if provided by that Statute shonld 
be the only mode for initiating prosecution. 
I am not impressed by the argument that 
the wording of el. (2) of s. 72 is different. 
from that of s. 195 of the Cr. P. C., or simi- 
lar sections in other enactments for the 
clause is sufficiently clear that the Jnsol- 
vency Court isto enquire into the matter 


‘before placing it before the Magistrate. 


It is also argued that in 8. 72 el. (2) the 
use of the expression “may send the case for 
trial” shows that itis not obligatory upen 
the Insolvency Court to enquire into the 
offence and thus take it out of the jurisdic- 
tion of the ordinary Criminal Court: but 
the Court may, if it so pleases, do.so 
when the matter is brought to its notice. 
I de not think that the word "may" in the 
clause has been put with that intention. 
Why “may” is used in the clause can te 
ascertained. hy comparing it with s. 161 of 
the English Bankruptey Act, where it is not 
obligatory upon the Court fo order pro- 
secution unless it appears to the Court that 
there is reasonable probability that the 
debtor will be convicted and unless it 
appears to the Court that the circumstances 
are such as to render a prosecution desir- 
able. The second clause of s, 72 of the ` 
Provincial Insolvency Act, therefore, leaves 
it to the discretion of the Court not to order 
a prosecution if there are not sufficient 
materials to sustain it or if in the circum- 
stancesof the case itis not desirable. The 
view that I take avoids a serious anomaly. 
If the Insolvency Court does not deem 
it desirable to order prosecution, an ordi- | 
nary Criminal Court should not take cogniz- 
ance of the offence in supersession of the 
order of the Insolvency Court. The pro-, 
vision in the English Bankruptcy Act is an 
old one, a reproduction from the repealed 
Debtors’ Act, 1869, and is a salutary one, 
which should be followed in this -country 
as a rule of justice, equity and good con- 
science. 


Me 


-— 


(98 1. O. 1996} 


The view that I have taken of the law is 
. supported by the special provision in cl. (2) 
of s. 72 that if the Court sends the case for 
trial it must be done to the nearest Magis- 
trate of the First Class. It it is open toany 
creditor to start proceedings before an 
ordinary Criminal Court on a complaint, 

such complaint can be made not necessarily 
toa Magistrate of the First Class. There 
does not seem to be any sense in enact- 
ing that if a Court orders prosecution it 
must be before the nearest Magistrate of 
the First Class whereas a private party may 
prosecute the offender before any Magistrate 
exercising even second class powers if speci- 
ally authorised to receive complaints. 


In the above view of the law I hold that’ 


the prosecution of the petitioner without 
observing the procedure laid down in s. 72 
(2) of the Provincial Insolvency Act is in- 
valid in law and the convietion and the 
sentence, therefore, must be set aside. 

Às my learned brother has taken a differ- 
ent view the case will be placed before the 
Hon'ble the Chief Justice under s. 439 read 
withs. 429, Cr. P. C., for reference to a third 
Judge. 

Duval, J.—In this matter which is 
one which comes upin revision two per- 
sons Monmohan Bose and Asutosh Ganguly 
were puton their trial under s.102 of the 
Presidency Towns Insolvency Act, on the 
complaint of one Mr. E. L, Watson of the 
firm of Messrs, D.: Waldie and Company. 
It appears that Bose and Ganguly were 
members of a firm known as the Indo 
European Export and Import Company 
and, as such, ordered goods amounting to 
several thousands of rupees in value from 
D. Waldie and Company. Subsequently, 
having obtained the goods they did, not 
pay for them and a suit was brought in the 
High Court and a decree obtained. Then 
it transpired that Bose was an undischarged 
insolvent having been so adjudicated by 
the High Court and Ganguly, too, was an 


undischarged insolvent having been so. 


adjudicated by. the District 
Hooghly. 

The present case was brought on the 
complaint of Mr. Watson, the facts are not 
in dispute. The Chief Presidency Magis- 
trate has convicted both of them under 
-g. 102 of the Presidency Towns Insolvency 
Act and has sentenced Bose toa fine of 
Rs 100 and Ganguly to three months’ rig- 
orous imprisonment. A, T. Ganguly alone 
has moved this Court and has obtained 


Judge of 
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a Rule on the grounds, firstly, that the con- 
viction and sentence of the petitioner 
under s.1020f the Presidency Towns In- 
solvency Act are bad in law and ought to 
be set aside: Secondly, that the joint trial 
and conviction of Ganguly along with Bose 
are illegal under the provisions of s. 239, 
Cr. P. C, and the whole proceedings should 
be quashed; and, thirdly, that the identity 
of the petitioner has not been legally estab- 
lished and therefore, the conviction was 
not maintainable. At the hearing of the 
Rule, the third point was not urged. Now, 
it is clear that Ganguly was an insolvent 
by virtue of an order of the District Judge 
of Hooghly and not by a Judge in the 
Presidency Town. Section 102 of the 
Presidency Towns Insolvency Act appears 
to me only to relate to an insolvent ad- 
judieated under that Act;. buts, 72 (1) of 
the Provincial Insolvency Act is exactly 
in the same words ass. 102 of the corres- 
ponding Presidency Towns [nsolvency Act. 
In my opinion, there’ore, though no doubt 
the conviction unders. 102 of the Presi- 
dency Towns Insolvency Act is incorrect 
is that the sentence 
should have been under s. 72(1) of Pro- 
vincial Insolvency Act. But it is urged 
that though there is nothing inthe Pre- 
sidency Towns Insolvency Act which re- 
quires the sanction of any Court before 
initiating any proceeding under s. 10? of 
that Act, s. 72 (2) of the Provincial Insolvency 
Act enjoins that there can be no prosecu- 
tion except by order of the Court itself, 
And as the Court af Hooghly has not 
ordered this prosecution, the conviction 
cannot stand. In my opinion, that is not 
so. Any person aggrieved by an offence 
committed to his detriment is ordinarily 
entitled to make his complaint to a Magis- 
trate without obtaining any sanction and, 
in my opinion, it is only when there is 
a definite legislative enactment preventing 
the entertainment of a complaint vmless 
with sanction of a Court or other high 
authority (e. g., cases of perjury. sedition, 
offences under the Arms and Explosives 
Act and the like) that the sanction of a 
Court or other authority is necessary hefore 
a case can be instituted. Heres, 72 (2) of 
the Provincial Insolvency Act” only lays 
down the procedure which the Court may 
adopt when it determines to prosecute for 
an offence under this section and there is 
no definite enactment debarring a private 
prosecution, In my opinion, this sub-aec- 


1:0 
tion cannot take away the rightof a pri- 
vale party to prosecute on his own motion 
if heis aggrieved by what has occurred. 
: I would only contrast with s. 72 (2) of the 
Act in this conneetion the wording of ss. 
195—199, Cr. P. O., where the restrietion on 
the right of an individual to complain is 
in the words “No Court shall take cogniz- 
ance of an offence unless with the previous 
sanetion oron the complaint of" and s.7 
of the Explosive Substance Act “No Court 
shall proceed to the trial of any person...... 
under: this Act except with the consent 
of the local Government or the Governor- 
Generai in Council." 

As to the question of joint trial, though 
no doubt the proper convietion of the two 
accused should have been under two sepa- 
rate Acts, the facts alleged against them 
are the fame, i. e., that each obtained 
credit concealing the fact that he was an 
undischarged insolvent. 

In my opinion, under the new s. 239 (d), 
Cr. P. C., which lays down that persons 
accused of different offences in the same 
transaction may be tried together, there is, 
in my opinion, nothing illegal in trying 
these two persons together. In my opinion, 
therefore, the Rule should be discharged 
with the exception that the conviction of 
A. T. Ganguly should be altered to one 
under s. 72 (1) of the Provincial Insolvency 
Aet. 

Ghose, J.—This is an application for 
revision of an order passed by the Addi- 
tional Presidency Magistrate of Calcutta 
convicting the petitioner under s. 102 of 
the Presidency Towns Insolvency Act and 
sentencing him tothe three months’ rig- 
orous imprisonment. The case has come be- 
fore me on account of a difference of opin- 
ion between two learned Judges of the 
Divisional Bench. 

The Rule was obtained.on three grounds 
of which one has been abandoned before 
me, e as was done before the Divisional 
Bench. The two grounds which have been 
taken before me'and which were also 
urged before the Divisional Bench by the 
learned Counsel for the petitioner are, 
first, that the conviction of the petitioner 
under s. 102 of the Presidency Towns In- 
solvency fct is bad and, secondly, that the 
joint trial of this petitioner along with one 
Monmohan Bose was illegal. I need only 
state the facts so faras they relate to the 
question which Iam going to decide. They 
are these: Two persons Monmohan Bose 
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and the present petitioner Asutosh Ganguly 
entered into a partnership in the year 
1924, This petitioner was adjudicated an 
insolvent by the District Court of Hooghly 
in the year 1915 and it appears that he 
has not yet obtained his diseharge. The 
other person Monmohan Bose was adjudi- 
cated an insolvent under the Presidency 
Towns Insolvency Act and has not also 
been discharged. These two persons enter- 
ed into a partnership for making gain in 
a manner not allowed by the law. In pur- 
suance of their object they ordered goods 
from Messrs. D. Waldie & Co, and ob- 
tained them on credit. Tht amount of the 
goods obtained on credit was worth about 
Rs. 6,000. When Messrs. D. Waldie & 
Co. failed to obtain the price for the goods 
supplied to the two undischarged insol- 
vehts, they brought a suit for recovery of 
their dues, During the course of the suit, 
it. transpired that those two persons had 
been adjudicated insolvents and that they 
had not obtained their discharge. Upon 
that, an officer of Messrs. D. Waldie and 
Co. named Watson lodged a complaint 
against Asutosh Ganguly and Monmohan 
Bose in the Court of the Presidency Magis- 
trate of Calcutta. Both the persons were 
convicted by the Additional Presidency 
Magistrate. J am not concerned with Mon- 
mohan Bose who apparently has made no 
application to this Court against his con- 
yietion. Asutosh Ganguly was sentenced, 
as I have stated, to three months' rigorous 
imprisonment and he obtained this Rule. 
With regard to the question whether the 
convietion of the petitioner under s. 102 of 
the Presidency Towns Insolveney Act can 
be sustained, it appears that both the 
learned Judges who heard the caseon the 
previous occasion were agreed that the 
conviction under that section was not sus- 
tainable. But the whole case is before,me 
now, and I have to decide the questions 
raised before me. Mr. Khondkar, the: 
Deputy Legal Remembrancer, who appears 
in this case at the direction of the Bench 
which granted the Rule, contends that the 
conviction is sustainable under that sec- 
tion. Mr. Chatterjee, who appears for 
the complainant, opposite party, on whom 
the Rule was served, was also heard by me 
and he, too, supports that contention. It 
is, therefore, necessary for me to deter- 
mine whether the conviction of the peti- 
tioner under s. 102 of the Presidency 
Towns Insolvency Act is sustainable or 
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not, There is no question that the peti- 
tioner was not adjudicated an insolvent 
under the Presidency ‘Towns Insolvency 
Act. But the contention on behalf of the 
opposite party is that s. 102 of tbe said 
Act is quite general in its terms, and is 
applicable to the case of the ‘petitioner. 
It proceeds thus:—"An undischarged in- 
solyent obtaining credit to the extent.of 
50 - rupees or upwards from any person 
without informing such person that he is 
an undischarged insolvent shall, on con- 
viction by a Magistrate, be punishable 
with imprisonment for a term which may 
d to six months, or with fine, or with 

oth." 
definition of an undischarged insolvent 
given in the Act and the provisions of 
8.102 of the Presidency Towns Insolvency 
Act arein the same terms as the provisions 
of s. 72 sub-s. (1) of the Provincial In- 
solvency Act. Whichever Act applies to 
the petitioner's case, he is an undischarged 
insolvent, and being such and having 
committed the offence within the Presi- 
dency Town of Calcutta he is punishable 
under s, 102 of the Presidency Towns 
Insolvency Act, It 
fallacy underlies this contention. The 
offence defined ins. 102 of the Presidency 
Towns Insolvency Act has been created 
by the Statute itself and in order to de- 
termine who comes within the provisions 


of that section, one must find out whe-. 


ther he is an insolvent, as contemplated 
under the Act and is still undischarged. 
Under s.10 of the Presidency Towns In- 
solvency Act, an order of adjudication may 
be made adjudging a person an insol- 
vent. In order to convict a person of an 
offence under s. 102 ofthat Act it must 
first be found that that person was ad- 
judged an-insolvent under s. 10 of the Act 


and he sis stil undischarged. That being- 


- Bo, in my opinion, the petitioner cannot be 
said to be a person falling within the des- 
cription under s. 102 of the Presidency 
Towns Insolveney Áct and eannot, therefore, 
be convicted of an offence under that section. 
It is argued that a person committing an 
offence in Calcutta, under s. 72 (1) of the 
Provincial Insolvency Act cannot be pro- 
ceeded against at all, as that Act does not 
apply to Oaleutta. I do not think that 
would be the resultof my holding that the 
petitioner cannot be convicted under s. 102 
of the Presidency Towns Insolvency Act. 
There cannot be any question however, nor 


‘that section. 


The argument is that there is no' 


seems to me that a- 
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has it been contended on behalf af 
petitioner, that if the conviction under 
s. 102 of the Presidency Towns Insolvency 
Act is unsustainable, but the facts disclose 
an offence under s. 72 (1) of the Provincial 
Insolvency Act, this Court may alter the 
conviction toone under s. 72 sub-s. (1) of 
the latter Act, provided the proceedings 
can beheld to be valid with reference to 
The facts which have been 
found against the petitioner, apart from any 
other question, undoubtedly constitute an 
offence under s. 72sub-s (1) of the Provincial 
Insolvency Act. 


The question that I have now to deter- 
mine, which is the most important one in 
this case, is whether a complaint made 
otherwise than as provided bysub-s. (2) of 
s. 72 of the Provincial Insolvency Act is 
according to law and a conviction for 
an offence under sub-s. (1) based on such 
a complaint would be sustainable. The 
contention on behalf of the Crown as well as 
of the complainant in substance is that 
sub-s, (1) of s. 72 defines the offence and 
sub-s. (2) of the said section enacts only one 
method by which the offender may. be 
brought to justice and it does not preclude 
the person: who has been aggrieved by the 
act of the accused from lodging a complaint 
against him under the ordinary law as laid 
down inthe Or. P. ©. The contention on 
behalf of the petitioner, on the other hand, 
is that sub-s (7) of s. 72 prescribes the only 
mode by which the offender can be brought 
to trial. In support of the contention on 
behalf of the petitioner, Mr. Dutt invited 
me to look into the report of the Select 
Committee on the Bill which was subse- 
quently passed into the Provincial Insol- 
vency Act of 1907. The Court, however, is 
not authorised to look into the proceedings 
of the Legislature to see what took place 
there during the passage of the Bill which 
passed into law or what was the reasonewhy 
a particular clause was put in for the 
purpose of interpreting $ Statute. I need 
only refer to the well-known case of Ad. 
ministrator-General of Bengal v. Premlal 
Mullick (1), where Lord Watson in deliver- 
ing the judgment of the Judicial Committee 
said: “Their Lordships observé that the 
two learned Judges whe constituted the 


majority in the Appellate Court, although 


they do not base their judgments upon 


(1) 22 I. A. 107; 22 O. 788; 6 Sar. P. C. J. 603: 
Ind. Dec. (x. &) 522 (P. O.). 603; 11 
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them, refer to the proceedings of the Legis- 
‘lature which resulted in the passing of the 
Act of 1874 as legitimate aids to the con- 
struction of s. 3L. Their Lordships think 
it right to express their dissent from that 
proposition. The same reasons which ex- 
elude these considerations, when the clauses 
of an Act of the British Legislature are 
under construction, are equally cogent in 
the case of an Indian Statute." I, there- 
fore, decline to look into the proceedings of 
the Legislature in order to assist me in con- 
struing the provisions of the Act. Mr. Dutt 
made reference to the English Bankruptcy 


Act for the purpose of pointing out that,- 


in England, under the present Bankruptcy 
Act of 1914 as well as under the previous 
law, a private person is not allowed to 
prosecute in ease of a similar offence. 
Section 155 of the Bankruptey Act of 1914 
makes if an offence for an undischarged 
bankrupt to obtain credit for a certain 
amount as 1s provided in s. 72 of the 
Provincial Insolvency Act. here. In s. 
161, there is a clear provision as to how a 
prosecution for an offence under s. 155 
should be conducted. There is no room for 
any contention that a private person may 
lodge a complaint for an offence under the 
English Act and s. 165 provides that either 
the Public Proseeutor or the Board of Trade 
themselves or through the Official Receiver 
may initiate the prosecution. Mr. Dutt 
argued that s. 72 of the Provincial Insol- 
vency Act of 1920 is the same as s. 53 
of the Provincial Insolvency Act of 1907 
and both these sections have been taken 
from s. 31 of the English Bankruptcy 
Act of 1883. In the English Bankruptcy 
Act of 1883, there was the same pro- 
vision as in the Act of 1914, namely, that 
the Court should direct the trustee to 
prosecute the bankruptif it appeared that 


there was a reasonable probability that the - 


bankrupt might be convicted. This pro- 
' visidn appears in s. 16 of the Debtor's Act 
of 1889, to which reference must be made 
in this connection. The policy of the 
Legislature in dngland, therefore, it is con- 
tended, was that there should be no prosecu- 
"tion by a private person for such an offence 
as thisand it may, therefore, be very reason- 
ably inferred that it was the intention of 


7 - the Legislature here in enacting s. 72 of the 


Provincial Insolvency Act to adopt the same 
policy, namely, that no private prosecution 
should be allowed in such a case. The 
contention of Mr, Khondkar, on the other 
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hand, is that the provisions in the English: 
Act are very clear and definite and if it had 
been the. intention of the Legislature here 
that the same policy should be adopted in 
this country as in England, there was 
nothing to prevent the Legislature from 
making the language of the Act as clear asit 
is in the English Acts. It must be admitted 
that there is & good deal of foree in this 
argument. Ihave, however, to construe the 
section a3 it stands and I must do so with 
reference to the accepted rules of construc- 
tion in coming to ‘my conclusion, Mr. 
Khondkar's contention is that the section 
should be construed in this way. If, in the 
course of any judicial proceeding, the 
Court finds that an undischarged barkrupt 
has committed , the offence mentioned 
in s, 72 sub-s. (1) of the Provincial In- 
solvency Act, then the Court may proceed 
in the way prescribed in sub-s. (2); but 
if there is no proceeding in Oourt on 


-account of any débt incurred by the in- 


solvent, there is nothing that precludes the 
party injured by the offence committed 
under s. 72 süb-s. (1) to have recourse to 
the Court of his own accord. One great 
difficulty in accepting this contention is : 
that the provisions of sub-s. (2) of s. 72 
would be absolutely unnecessary because, 
if any person is entitled to institute a com- 
plaint, why should he take the trouble of 
bringing the matter to the notice of the 
Court and ask the Oourt to have a pre- 
liminary enquiry made and to send the 
case to be tried by à Magistrate. He would 
if he is allowed to do so, under ordinary 
circumstances, go direct to the Magistrate 
and lodge his complaint instead of going 
through the circuitous process of asking the 
Court to send the casefor trial to the Magis- 
trate and taking the chance of an adverse 
opinion. 

The next question that seems to rise is 
whether the two sub-sections should be 
dealt with as laying down separate pro-. 
visions or as separate enactments, or, in 
other words, whether  sub-s. (1) ofs. 72 
should be read as à provision prescribing 
a penalty for an offenceand sub-s, (2) as a 
matter procedure quite dissociated from 
the provisions of sub-s. (1) It seems to me 
that the division of an enactment: into sub- 
sections does not permit that mode of con- 
struction of the Statute. I would refer toone 
of the rules of construction given in Craies 
on Statute Law, 3rd Edition, (page 194), 
which runs as follows:—'"W hether an enact- 
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ment be printed as parbof one seotion or 
made in another section can make no 
difference in the construction ofthe Statute.” 
I must, therefore, read s. 72 as if there were 
no divisions into sub-s. (1) and sub-s. (2). 
Ii that is done, it would appearthat s, 72 
creates a new offence and it itself provides 
how the offender should be proceeded 
^ against. It is argued by Mr. Khundkar as 
wellas by Mr. Chatterji that there is no 
such provision in the Provincial Insolvency 
Act as is contained in s. 195 of the Or. P. C. 
which begins with the negative words "No 
Court shall take cognizance,’ and par- 
ticular reference is made to sub-s, (c) of 
that section in which it is provided which 
‘offences shall not be taken cognizance of 
excepton the complaint in writing ofthe 
Court. Upon this, the contention is that 
the ordinary procedure under the Cr. P. C. 
is not excluded and, therefore, a. private 
proseeutor may institute à complaint for an 
offence under s. 72 (1) ofthe Provincial 
Insolvency Act. I am unable to accept this 
contention, as lam of opinion that where 
a special offence is created by a Statute and 
the mode how the penalty should be 
imposed is provided in that Statute, it can 
only be imposed in the mode provided 
therein and in no other mode. In this con- 
nection, I may cite the case of Reg. v. 
Cubitt (2). In that case, a certain person 
committed an offence under the Sea 
. Fisheries Act the provisions of s. ll of which 
Actran thus: ‘The provisions of this Act 
shall be enforced by Sea Fishery Officers,” 
who are defined by that section. It was 
held in that case that ‘‘the effect of the above 
words is thatno one except a Sea Fishery 
officer can prosecute for an offence against 
the Act.” Mr. Khundkar to whom I pointed 
out this ease attempted to distinguish 1t 
on the ground that there the enactment was 
that the provisions of the Act should be 
enforced by certain officers who were bound 
to act -for the pnrpose of enforcing the 
psnalty and, therefore, no other person 
could doso. There was no such provision 
in the Insolvency Act and, therefore, the 
offender might go unpunished I do not 
think there is any suhsiance in this con- 
tention. I must refer to the observations 
made by Lord Coleridge, C. J , in that case 
which are as follows:—“Certain offences are 
created by the Act, which then goes on to 


(2) (1889) 22 Q. B. D. 622; 58 L.J. M. C. 132; 60 


L. T.638; 37 W. R. 492; 16 Cox. C. C. 618; 53 J.P. 
410. | 
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point out who shall enforce its provisions. 
If any one may enforce the Act, s. 11 is 
useless. I do not think that negative words 
are required to exclude proceedings by ` 
persons other than Sea Fishery Officers. 
For instance, if an Act provided that the 
Attorney-General was to sue for a penalty, 
no one else could sue for it; it is obvious 
that if every one could sue for the penalty 
the Attorney-General could sue for it, so 
that onthat view of the Statüte the clause 
enabling him to sue would be unnecessary 
and useless. The same observation applies 
to this Act, the words of which are direct 
and clear.” The same learned Chief 
Justice repeated these observations in 
another case, Anderson v. Hamlin (3), and I 
think I mustaccept the principle laid down 
in those cases. I, therefore, hold that s. 72 of 
the Provincial Insolvency Act lays down 
the only mode by which a person accused of 
an offence under the first sub-section of s. 
72 of the Provincial Insolvency Act may be 
proceeded against, that is, by the method 
laid down in sub-s. (2. In the present 
instance, the case having heen tried on the 
complaint of a person who was not 
authorised to make the complaint the trial 
foran offence under that section would he 
vitiated, and on that ground I do not think 
I can alter the conviction as one under s 
72 (1) of the Provincial Insolvency Act. The 
conviction of and the sentence passed on 
the petitioner must be set aside. 

There is one observation that I ought to 
make with reference to the arguments 
advanced by Mr. Khondkar that there is po 
reason why an offender under the Pro- 


, vincial Insolvency Act should have a greater 


privilege than an offender under the Presi- 
dency Towns Insolvency Act. It is, how- 
ever, difficultto divine the reason why there 
is sucha difference between the two enact- 
ments. The only thing that oceurs to me is 
that the law of Insolvency was elaborately 
enacted for places outside the Presidêncy 
Towns for the first time in 1907 and i: 
might be that the policy of the Legislature 
was that prosecution fore cffences first 
created by that new Act should be under 
the control of the Court, that is, the  Insol- 
vency Court which adjudged the person 
against whom a charge is made ag an in. 
solvent. ; 

On the finding I have arrived at, it is 
unnecessary for meto gointo the question 


(3) (1890) 25 Q. B.D. 221; 59 L. J. M. C. 151: 68 
L. T. 168; 17 Cox O 9.129; 54 J. P. 757, i 
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ast» whether the joint trial of the petitioner 
with the other man Monmohan Bose was 
bad, Considerable argument was addressed 
` tome by both sides on this point. My 
inclination was to hold that, if the com- 
plaintagainst the petitioner had been in 
accordance with law, there could be a joint 
trial. Butit is not necessary for me to say 
anything further with regard to that 
question, 

My order, therefore, is that the conviction 
of and the sentence passed on the petitioner 
be set aside. This order of mine will not 
certainly preclude the. Court from taking 
such steps asit may think fit under s. 72 aub- 
s. (2) of the Provincial Insolvency Act 
against the petitioner. 

Let the petitioner be discharged from his 
bail-bond. 

A. N. A. 
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Per Rupchand, A. J. C.--In the case of & libel 
it is not necessary for the prosecution either to allege or 
to prove that the act of the accused was directed at 
communicating the libel to any specified person or 
persons or that the libel as a matter of fact was 
brought to the notice of such person or persons; it 
is sufficient to prove that the accused intentionally 
did any act which had the quality of communicating 
to a third person or persons generally the alleged 
libel. [p. 125, cols. 1 &2.] 

The swearing of an affidavit containing defamatory 
words before a Court Commissioner and using it in 
Courts, is sufficient publication of the defamatory 
words, [p. 125, col. 2.! 

Sadgrove v. Hole 1), Queen v. Sankara (2), In re 
Periyasawnft Kotasawmi Tevar (3) and Greene v. 
Delanney (4), relied-upon. |, | 

An imputation of insolvency against a person in 
the way of his trade is per se defamatory. [p. 126, 
col. 1. 
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ings of fact and only in cases when the findings are 
supported by no legal evidence or are so manifestly 
erroneous as to have resulted in & miscarriage of 
justice. |p. 126, col. 1.] < 


Applications to revise the orders of Mr, 
Kincaid, J. ©., ia Criminal Appeal No. 944 
of 1925, and Oriminal Appeal No. 245 of 
1925, dated the 19th April, 1926, and printed 
as 96 Ind. Cas. 116 and 96 Ind. Cas. 499, 
respeetively. 

Messrs. T'ahilram Mantram and Motiram 
Idammal,forthe Applicants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. . 


|. JUDGMENT. 
two  applieations are connected and 
arise out of a dispute between near 


relations. The applicants Tikamdas and 
Bhikchand are both cousins. They are 
the nephews of one Khanchand who died 
in 1919 leaving behind him two widows, 
Isribai and Pevibai, and three minor sons. 
Thecomplainant Menghraj is the father of 
Pevibai and ison her side, Isribai as the 
senior widow of Khanchand was evidently 
in charge of his estate which chiefly con- 
sisted of a business carried on by the deceas- 
ed in partnership with the applicants and 
certain strangers , during his lifetime. 
This business was carried on by Isribai 
after his death up to 1924 when there 
were disputes between the partners and 
the partnership was dissolved. A fresh 
business was thereafter started by Isribai 
in partnership with the applieants and one 
Pragji. She was entitled to recover large 
sums of money from her old partners for 
which she instituted a suitin this Court 
and obtained an interim consent order for 
payment of a sum of Rs. 50,000 to her. 
This led to Pevibai’s filing with the help 
of her father Menghraj an applieation under 
the Guardiansand Wards Actto this Court for 
the appointment of Nazir as the guardian 
of the minors' estate. We are notat present 
concerned with the motives of Pevibai in 
fling the application which, it has been 
urged, was filed at the instigation of the 
old. partners who had to pay this large 
sum of money ànd who aresaid to have 
approached her through Menghraj. In 
answer to her application Tikamdas filed an 
affidavit in which, inter alia, he stated as 
follows :— 

“That Pevibaiis a tool in the hands of 
the enemies of the firm and has been 
approached through her father who is a 
discharged bankrupt and even now ig 
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heavily involved: and has been convicted on 
a charge of gambling." 

The guardianship application was dis- 
missed by Kennedy, Acting J.C. Thereafter 
the complainant and three other persons 
moved the Commissioner in Sind to appoint 
the Court of Wards to take charge of the 
minors’ property. As a counter move to 
that application Bhikchand as the attorney. 
ofleribai filed a petition before the Com- 
missioner in Sind inter alia making im- 
putations against Menghraj which are as 
follows: 

"Menghraj Gangaram is the father of 
Pevibai. He has put up his daughter as a 
‘junior widow of the petitioner's deceased 
husband. - He is a discharged insolvent and 
has been more than once convicted of 
gambling.” è 

Thereupon the complainant filed two 
prosecutions against the applicants Tikam- 
das and Bhikchand before the City Magis- 
irate of Karachi under s. 500, Indian Penal 
Code, which led to their convietion and to 
each of them being fined Rs. 300. 
Their appeals have been dismissed by the 
learned Judieial Commissioner. They have 
now come to us in revision, 

The first point urged before us and which 
18 pertinent to the application of Tikamdas 
only is as to the nature of the charge 
framed against him which inter alia specifi- 
ed that the publication of defamatory libel 
.in his case was said to have been made to 
the Commissioner for swearing affidavits 
in the Court of the Judicial Commissioner 
of Sind. It was contended that there was 
no obligation on the Court Commissioner 
to read the affidavit before attesting it and 
in the absence of proof that the libel con- 
tained therein was brought to his notice the 
accused was entitled to an acquittal. 

I am not prepared to accede to this 
argument. ; 

No doubt, one of the elements of the 
offence of defamation is that the imputa- 
tion complained of should be made or 
published by the accused and the onus of 
proving it is on the prosecution. In the 
case of a defamatory libel that element is 
however, sufficiently proved when there is, 
evidence that the accused intentionally did 
any act which had the quality of com- 
municating toa third person or persons 
generally the alleged libel. And it is not 
necessary for the prosecution either to 
allege or to prove that the act of the accused 
was directed at communicating the libel to 
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any specified person or persons or that the 
libel, as a matter of fact, was brought to the 
notice of such person or persons. 

The communieation ola defamatory libel 
to the person defamed by means of a post ' 
eard instead of a covered letter in Sadgrove 
v. Hole (1), and in Queen v. Sankara (2), 
the production of a printed copy of a libel 
in In re Periyasawmt  Kotasawmi Tevar 
(3), the filing of a petition in a Court in 
Greene v. Delanney (4), are some of the 
instances which were held to amount to 
sufficient publication without proof ofthe 
contents of the documents containing the 
libel being brought to the knowledge of 
any specific person other than the person 
defamed. The complaint against the pre- 
sent applicant was not limited merely to 
his having sworn the affidavit before the 
Court Commissioner but of having sworn it 
and used it in Court. There was no occasion, 
therefore, for the learned City Magistrate to 
specify in the charge that the applicant had 
published or made known the libel to the 
Commissioner for taking affidavits or to any 
other specified person. A reference to the 
applicant having made or published the libel 
was sufficient to maintain the charge. The 
inclusion of the name of the Commissioner 
for taking affidavits as the person to whom 
the publication was made was, in my opinion, 
a mere surplusage. There is also no 
question in the present case of the appli- 
cant having been prejudiced by the alleged 
error or defect in the charge, He knew 
all along what the case of the prosecution 
was and the alleged defect, ifany, in the 
charge is sufficiently covered by s. 225 and 
cured by s. 537 of the Cr. P. C, 

"The second point urged on behalf of Loth 
the applicants Tikamdas and Bikhchand is 
that the imputations contained in the affi- 
davit and the petition, namely, (1) that the 
complainant was a discharged insolvent and 
(2) that he was a convicted gambler were 
substantially true and that they were at any 
rate made in good faith within the meaning 
of Exceptions 9 and 10 toa. 499, Indian 
Penal Code. As declared by s. 105 of the 
Evidence Act the onus wag clearly on the 
applicants to prove both these points. 
They failed to convince the learned Judi- 
cial Commissioner on either of the two 


(i) (1901) 2 K. B. 1; 70 L. J. K. B. 455; 84 L, T. 
647; 49 W. R. 473. 

2) 6 M. 381; 1 Weir 595; 2 Ind, Dec. (N, s. 546, 

E 1 Weir 580. 
(4) 14 W. R. Cr. 27. 
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points. Our revisional jurisdiction though 
. unlimited can only be exercised on certain 
well recognised principles. Itis well settl- 
. ed that it is only rarely and in exceptional 
circumstances that this Court interferes in 
revision with findings of fact of the Appel- 
late Court and only in cases when the 
findings are supported by no legal evidence 
or are so manifestly erroneous as to have 
resulted in a miscarriage of justice. In 
order to succeed the applicant must, there- 
fore, satisfy usthat their case falls within the 
above principles. 

With regard to the firat imputation a 
preliminary objection was also raised that 
this imputation was not per se defamatory 
. &nd that in the-absence of evidence that 
it was likely to cause harm tothe com- 
plainant the applicants were entitled to an 
acquittal. There is no substance in the pre- 
liminary objection. There is evidence both 
of the complainant and of the documents 
produced by the applicants themselves 
that the complainant was a trader of some 
sort. An imputation of insolvency against 
`a person in the way of his trade 
se defamatory, per Lord Denman, C. J., in 
Robinson v. Merchant (5). There is, however, 
& good deal to be said in support of the 
contention that the first imputation was 
substantially true. There is a certain 
amount of documentary evidence in sup- 
port of the plea that the complainant was 
an insolvent er insuch impecunious circum- 
stances as tolead the applicants into the 
belief that he was an insolvent. Exhibits 12 
to 21 are certified -copies of decrees and 
execution application commencing from 
1916 and ending with 1924 which show 
that the complainant had all along been 
unable to pay small trade debts as then 
became due. In execution of a decree for 
rent he obtained his release on 22nd of 
February, 1923, on giving security that he 
would apply for insolvency. He has admitt- 
ed that he has not paid the amount of 
that decree up to now and has attempted to 
explain it by averring that he was not 
able to find the whereabouts of the decree- 
holder whois & Pleader of this Court and 
is now practising in Shikarpur. His ex- 
planation that he pays Ks. 85 per 
month to ene Virji in whose shop heis now 
carrying on business which amount does 
not represent the rent of the shop only but 
' gomething more, is somewhat suspicious. 

res 7 Q. B. 918; 15 L. J, Q. B. 185; 10 Jur, 
156; 115 E. R, 733, 
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And itis open to the attack that the arrange- 
ments between him and Virji by which 
the shop is known as Virji's shop is intend- 
the shop 
goods by his creditors. On this evidence 
the learned City Magistrate was constrained ` 
to hold that the complainant was an 
impecunious peraon. Tnerais no reference 
to this evidence in the judgment of tho 
learned Judicial Commissioner. Itis not 
impossible that the applicant or his legal 
adviser whodrafted the affidavit for him 
under his instructions intended to describe 
the complainant as an undischarged in- 
solvent. If that had been. so it would 
The expression: 
discharged insolvent does not, in niy opinion, 
attach any more ignominy to the complain- 
ant than would have attached to him if 
he had been referred to as an insolvent. 
A discharged insolvent. may equally be a 
person who had at one time applied for 
insolveney but who had obtained his dis- 
charge from the Court there being no- 
thing radically wrong with him to induce 
the Court to refuse his discharge and, there- 
fore, nota person who may not be given 
crédit. Often honest people are compelled 
to apply for insolvency on account of .the 
circumstances over which they have no 
control and who after they have got their 
discharge inspire the same confidence as 
they inspired before their insolvency. If the 
charge had been limited to the first imputa- 
tion only it would have no doubt required 
our Serious consideration before it could 
be maintained. Butin order to succeed 
the applieants have to satisfy us that the 
findings in respect not only of one but of 
both imputations made by them are such 
as could not be maintained. Nothing has 
been urged by the learned Pleaders for 
the applicants to satisfy us that the find- 
ing with regard to the second imputation 
is manifestly erroneous. There is eVidefice 
on the record to justify the finding of 
the learned Judicial Commissioner that 
the applicant had no reasonable grounds 
for stating that the complainant was a 
convicted gambler or in persisting in that 
plea. At their request a search was made 
by the learned Oity Magistrate from his 
own record to see ifthe complainant has 
been convicted of gambling. This search 
proved futile. . The attempt by the appli-. 
cants to prove by oral evidence that the 
complainant had been convicted of gambl- 
ing equally failed, The learned ` Oity 
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Magistrate held that the defence witnesses 
were false. In his estimate of the witnesses 
the learned Judicial Commissioner has 
agreed aud we are bound by thst finding. 
It is further noteworthy .that it was not 
the applicants’ ease that they had been 
informed by any of the defence witnesses 
that the complainant had been convicted 
of gambling or that they had acted on in- 
formation so supplied. 

lhis was a belated and puerile attempt 
on their part to give some sort of evidence 
In support of their case. There is no- 
thing whatsoever on the record to justify the 
interference that the applicants had acted 
in good faith ‘which as defined by s. 52 of 
ihe Indian Penal Code denotes that they 
should have acted with due care and 
caution before making such a serious allega- 
tion against the complainant. 

The last point urged on behalf of both 
the applicants is as to the severity of the 
sentence. The learned Judicial Commis- 
sioner has given very good reasons for not 
reducing the sentence. He has pointed out 
that if the applicants had not persisted 
in their conduct in trying to convince the 
Court that the complainant wasa convicted 
gambler and had expressed regret before 
him he might have listened to their argu- 
ments with more sympathy. Notwithstand- 
ing the observations of the learned 
Judicial Commissioner the applicants have 
not even expressed regret before us and 
‘have again pressed the same points. I, 
therefore, see no reason to interfere with 
the sentence which is one of fine only and 
under the circumstances does not appear 
to me to be too severe. 

Tyabji, A. J. C.—I have had the bene- 
` fit of reading the judgment prepared by 
my learned brother but the conclusion at 
which I have arrived has not been without 
some doubt. 

In,the.first place it is certainly unfortu- 
' nale thatin the case of Tikamdas no atten- 
tion was paid to the fact that publication 
| 18 ofthe gist ofthe offence of defamation 
and should have been clearly and definitely 
proved by the prosection in the Magistrate's 
Court. But the defamatory statement was 
made in an affidavit, intended to be used 
in judicial proceedings. The circumstances 
in which.the defamatory statement was 
made and the object of making it render this 
point entirely technieal. The imputation 
was not made in:an unguarded moment, 
or inthe beat ofa dispute sothatit may 
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be considered that if no one was present 
at the time it was made there would be no 
publication. It seems to nie, therefore that 
the view taken by the learned Ju iicis! 
Commissioner on this point which is redus- 
ed toone of pure technivality is not such 
as ought to be disturbed. Still it cunnot 
be denied that this question referstoa very 
important ingredient in the offence charged 
and I wish to guard against anything said 
by me being taken to imply that the fact 
of the publication of the slander can be 
omitted from due consideration in trials for 
defamation. 

In the second place it was strongly urged 
that though the defamatory statements 
may not literally have been true they come 
very near the facts and itis suggested some 
parts of the allegation cannot be proved 
only because unfortunately appropriate 
evidence isnot available, The fact is that 
in their eagerness to do damage to thc 
cause of.the complainant and to disprove 
claims to high social status (which were 


‘perhaps exaggerated and unfounded: the 


accused themselves made imputations 
against the complainant the truth of which 
they were not able to establish. The law 
of defamation must afford protection even 
to those whose character and reputation 
may not beof the very highest and it is no 
defence to say that though the complainants 
may not be all that the accused have said 
they are not as good as they might have 
been. 

Considering together both the points I 
have mentioned I fel much doubt in 
my mind whether the fine is not excessive, 
My own inclination would have been to 
impose & very muchsmaller fine. But we 
are sitting in revision and in view of thc 
consideration that have been referred to 
on this head in the judgments already 
delivered ib does not seem to me that it 


- would be right to interfere with the amount 


of the fine. . 
For these reasons I agree that these appli- 
cations should be dismissed. 
P. B. A. Applications dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL TRANSFER APPLICATION No. 86 
or 1926. 

July 8, 1926. 

Present: — Mr. Kincaid, J. C. 
MAHOMEDALLY AND ANOTHER— 
APPLICANTS 
versus 
EMPEROR-OrrosirE PARTY. 

Cr. P. C. (Act V of 1898), ss. 110, 112, 190 (1) 
sub-cl. (c)--Proceedings under Chap. VIII, Cv. P.C. 
—ÜOpportunity to be tried by another Magistrate, 
accused whether entitled to. 

Section 190 (1) sub-cl. (c), Or. P. O., has no appli- 
cation when proceedings are instituted against any 
person under Ch. VIII, Or. P. G., by a Magistrate 
upon information received from any person other 


than a Police Officer. 
. Inthe matter of the petition of Mithu Khan (1), re- 


lied upon. 

Application for transfer of the case pend- 
ing on the file of the Sub-Divisional 
Magistrate, Rohri. 

Mr. Partabrai D. Punwani, for the Ap- 
plicants. 

Mr. T. G. Elphinston, Public Prosecutor 
for the Crown. 


JUDGMENT.—The present applica- 
tion has been made to this Court, inits High 
Court jurisdietion under s. 526 of the 
Cr. P.C. The applicants have asked that 
the proceedings initiated against them 
unders. 110 of the Or. P. C. should be 
transferred to another Court, a" 

Thechief ground of this applieationis that 
the Sub Divisional Magistrate has already 
formed an opinion’ against the applicants 
from private inquiries made by him. In 
support of this allegation the learned 
Pleader has relied on the application made 
by the accused to the Sub-Divisiona) Magis- 
trate in which copies of certain papers 
were asked for and refused by the learned 
Magistrate. l 

A legal point has been raised by Mr. 
Partabrai who has contended that under 
s. 190 (1)sub-cl..(c) when a Magistrate takes 
cognizance of anoffence upon information 
received from any person other than a 
Police Officer or upon his own knowledge 
or suspicion, he must inform the accused 
before any evidence is taken that he is 
entitled t have the case tried by another 
Court. Here, the learned Sub-Divisional 
Magistrate did not give the applicants an 
opportunity of electing to be tried by an- 
other Court. This point was raised in Im 
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the matter of the petition of Mithu Khan 
(1). The acting Chief Justice Knox 
decided the plea against the learned 
Pleader’s contention. He observed:— No 
authority has been shown to me for this, 
and Iam not prepared without authority 
to apply the provisions of s. 190 and limit 
by themthe wide and unfettered language 
used in ss. 110 and 112 of the Cr. P. C." 

A contrary view, however, seems to have 
been taken by the Caleutta High Court. 
Nevertheless, even there, their Lordships ad- 
mitted that the law did not expressly apply 
ss. 190 and 191 to s.110, In my humble 
view, the decision of his Lordship, the 
Chief Justice ofthe Allahabad High Court, 
was thecorrectone. I, therefore, reject the 
legal plea of the applicant. 

The learned Pleader has laid great stress 
upon the refusal of the learned Sub-Divi- 
sional Magistrate to supply his clients 
with certain copies. The learned Magistrate, 
however, in his report has said:— 

“The only thing I did was that when 
some persons gave me information under 
s. 110, Cr, P. C, I recorded it, as I thought, 
I must according to law. 1 do not know 
if those men had any grudge against the 
accused. I did not want tolaunch proceedings 
against the accused at my own initiative 
and of my own accord.” The learned 
Magistrate does not seem to have expressed 
any opinion one way or the other. Nor 
do I think that the applicants have any 
right to demand copies of this information. 
It must be remembered that the Magistrate 
has not initiated these proceedings and is 
now proceeding upon a Police challan. 
Anything which passed before him before 
the Police challan is no longer a part of the 
present proceedings. 

I, cannot seeany ground for supposing 
that the learned Sub-Divisional Magistrate 
will not try the applicants in the unbiased 
manner that the Sub-Divisional Magistrates 
usually do. i 

I, therefore, dismiss the present applica- 
tion and order the papers to be returned 
tothe Sub-Divisional Magistrate. 

P. B. A. Application dismissed 


(1) 27 A. 172; 1 A. L. J. 685; A. W. N. (1904) 206; 
1 Cr. L. J. 807. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1490 
or 1924. 

May 12, 1926. 

Present: —Mr. Justice Cuming and 
Mr. Justice Page. 
TIRTHAMAYI DASSI-—PrAiNTIFF— 

NN APPELLANT 
versus 
ATIKULLA AND ANOTAER—DEFENDANTS— 


RESPONDENTS. ` 

C. P. C. (Act V of 1909), 0. XLI, v. 27—Additional 
evidence, when can be received— Substantial cause— 
Question of admissibility of additional evidence, 
when to be raised—Party, if can supplement evidence 
in appeal—Second appgal—High Court, when can dis- 
pose of appeal finally in case where additional evi- 
dence has been improperly received—Evidence Act (I of 
1872), s. 167—Benami transaction, proof of—Burden 
of proof, when both parties have adduced evidence. 

Additional evidence might be ‘admitted by an 
Appellate Court under either the general principles 
of law or under the specific provisions of O. XLI, r. 27, 
C. P. C. [p. 130, col. 2.] 

Where additional evidence has been improperly 
received by the lower Appellate Court, the High Court 
sitting in second appeal can dispose of the, case itself 
without a remand only where independently of the evi- 
dence improperly admitted the lower Court has 
apparently arrived at its conclusion upon other 
grounds. [p. 13], col. 2.] 

Where additional evidence is admitted in appeal at 
the instance ofa party the opposite party should be 
puer "E leaned to adduce rebutting evidence. [p. 

, Col. 1. 

Per Cuming, J.—The question whether additional 
evidence is to be admitted or not in appeal has to 
,be determined at the time when the appeal is actually 
heard. [p. 131, col. 1.] "E 

A party cannot be allowed to supplement his evi- 
dence in appeal unless some very good reason is 
given. [p. 131, col. 2. 

Womes Chunder Chatterjee v. Chunder Churn Roy 
Chowdhury (3), followed: 

A slight quantity of evidence is sufficient to prove 
the benami nature of a transaction. [p. 132, col. 2.] 

Where both parties have given evidence the question 
of burden of proof is of very little importance. libid.] 

Per Page, J.—The discretion of an Appellate Court 
is not restricted in respect of the admission of 
additional evidence as under O. XLVII, r.l. But 
the discretion must be judicial discretion exercised 
with caution. 4p. 133, col. 2; p. 134, col. 1.] 

When an Appellate Court has duly admitted ad- 
ditional evidence, that otherwise is admissible, in the 
exercise of. the power that it possesses in this 
‘behalf it is only in rare and exceptional circumstances 
that the High Court will interfere with the discre- 
tion of the lower Appellate Court and hold that the 
additional evidence was improperly admitted and 
cannot be taken.into consideration. [p. 131, col. 1.] 

Impropar admission of additional evidence in 
appsal would not of itself be ground for a new trial 
or reversal of the decision of the lower Appallate 
Oourt where independently of the evidence objected 
to there is sufficient evidence to justify the decision. 
[p. 134, col. 2] | . . 

Appeal against a decree of the Subordi- 


nate Judge, First Court, Sylhet, dated the 
9 


TIRTHAMAYI DASSI v. ATIKULLA. 
.95th of March, 1924, affirming that of the 
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Munsif, Third Court, Habiganj, dated the 
25th of June, 1919. 

Babus Braja Lal Chakravarti and Priya 
Nath Dutta, for the Appellant. 

Mr. Pugh and Babu Bhupendra Chandra 
Guha, for the Respondents. 

JUDGMENT. 

Cuming, J.—The facts of the case 
out of which this appeal has arisen are 
these. 

The plaintiff brought a suit for recovery 
of possession ofa 4-annas share in some 
8 and odd kedars of land. 

Her case was that one Nabin Chandra 
Deb who was a co-sharer in a certain 
mehal Madanraja had opened a separate 
account for this share. The land now in 
dispute lies within this mehal, In 1906 
Nabin made agift of his share covered 
by the separate account No. 69 to his son- 
in law Girish Chandra, Four days later 
Girish granted. a patni lease of the major 
portion of the land to his brother-in-law 
Satis who -is the respondent in the present 
appeal. The rent reserved was Rs, 361. 

After that the mehal was sold several 
times for arrears of revenue. Finally in 
1913 it was once more sold for arrears of 
revenue and purchased by one Baikuntha, 
Dianath Ram (the husband of the plaintiff) 
and some others. 

It was again put up for sale on January 
15th, 1915, and purchased by Dianath and 
one Naba Kishore. In 1916 Dianath exe- 
cuted a conveyance in favour of the pres 
sént plaintiff his wife of 4-hnnas share of 
Estate No. 69. Her name was duly regis- ` 
tered in respect of this share. 

In August, 1918, Dianath made a deed of 
gift of the same share to the present plaintiff ` 
(his wife). 

She in September, 1918, brought the pre- 
sent suit against one Atikulla for a de- 
elaration of her title and recovery of posses- 
sion. ° 

Atikulla set up the title of the patnidar 
Satis in defence. Satis was then added as 
a defendant and the suit proceeded. The 
trial Courts dismissed' the suit holding that 
the patni was really in existence and could 
not be avoided or annulled, 

On appeal to the District Court the^Sub- 
ordinate Judge held that the patni lease 
was not a real transaction and gave a 
decree declaring’ the plaintiffs title and 
allowing her possession through defend- 
ant No, 1 Atikulla. Defendant No, 2 


a 
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Satis the added defendant appealed to this 
Court. 

The case was sent back to the lower 
Appellate Court to decide the appeal after 
determining whether the patni tenure was 
a real transaction. The lower Appellate 
Court held that the patni was a real trans- 
action and so -dismissed the appeal and 


confirmed the judgment of the trial Court. 


which had dismissed the suit. Against 
this- decree and judgment the plaintiff has 
appealed to this Court. Itis admitted that 
the decision of this appeal depends now 
entirely on the question whether the patni 
granted to Satis was or was not a real 
transaction. Mr, Ohakravarti who has ap- 
peared forthe plaintiff-appellant has raised 
three points. 

(1) That the question of the registration 
. of the patni was raised in the High Court 

and that Court decided then that certain 
dod which has since been admitted 
was inadmissible. A consideration of the 
judgment of the High Court to which I 
was myself a party makesit quite clear 
thatthe High Court did not decide this 
point. 

The next point which has more substance 
is that the lower Appellate Court admitted 
in evidence certain documents which were 
not admissible because their admission 
does not come within the four corners of O. 
XLI, r, 27. 

The documents which it is contended 
were improperly admitted were certain 
revenue challans A-f to A-f-12 and cer- 
tain papers to prove that the patni tenure 
‘had been registered by the Deputy Com- 
missioner.  - 

-Now O. XLI, r. 27 provides that the par- 
ties to an appeal shall not be entitled to 
pfoduce additional evidence whether oral 
or doeumentary in the Appellate Court 
unless (a) the Court from whose decree the 
appeal has been preferred has refused to 
admit evidence which ought to have been 
admitted, or (D) the Appellate Court re- 
quires any document to be produced or 
witnesses to be examined to enable it to 
pronounce judgment or for any other sub- 
stantial cause. 

There is aproviso that where additional 
evidenee is allowed to be produced the 
Appellate Court shall record the reason for 
its admission. 

Now the present case does-not admittedly 
fall within sub-s. (a). >- 

Neither. does it fall under the first part 
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of sub-s.(b) It is not suggested for one 
moment that the Appellate Court required . 
these documents to enable it to pronounce _ 
judgment for the evidence was produced ` 
at the instance of one of the parties and not 
at the instance of the Court, 

If. therefore, itis in any way admissible 
it must be obviously under the concluding 
portion of sub-s. (b) viz., for any other sub- 
stantial reason. I have been referred to the 
case of Indrajit Pratap Bahadur Sahi v. 
Amar Singh (1) where their Lordships of 
the Privy Council remark that the defend-- 
ants took the only and proper course, viz., 
to apply to the High Court which was in 
possession of the case to admit the addi- 
tional evidence under either the general 
principle of law or under the specific pro- 
vision of r. 27%which lays down that the 
Appellate Court may for any other sub- 
stantial cause (viz., other than those speci- 
fied) allow such evidence to be produced. 
Their Lordships go on tostate that it is 
desirable to observe that there is,no re- 
striction on the power of the Board to 


‘admit such evidence for the non-production 


of which at the initial state sufficient ground 
has been made out, 

Mr. Chakravarti has contended that the 
case for the admission of fresh evidence 
in appeal must come strictly within the. 
four corners of O. XLI, r. 27 and in sup- ` 
port of.his contention relies on the case of 
Kessowjt Issur v. G. I. P. Ry. Co. (2). 
This is also a decision of the Privy Council. 

No doubt their Lordships do state as fol- 
Jows:—''Now, at this stage the question. 18, 4 
under what jurisdiction was the fresh 
evidence taken by the Appellate Court ? 
They had, as has been noticed, no jurisdic- 
tion to reverse the refusal of Mr. Justice 
Tyabji, appeal from his decision being: 
excluded by Statute. The 568th section 
of the ©. P. C. (now O. XLI, r. 27) can 
alone be looked to for sanction of these 
proceedings." That the decision most ° 
strongly supports Mr. Ohakravarti is 
evident but it seems to me that it has 
been modified to some extent by the 
ease of Indrajit Pratap Bahadur Sahi v. 
Amar Singh (1) which would allow the ad- 


(1) 74 Ind. Cas. 747; 39 0. L. J. 318; 21 A. L.J. 
T. 447; A. I. R. 1993 P. C. 128; 1 Pat. L. 
. 345; 9 Pat. 676; 33 M. L. T. 233; 45 M. L. J. 578; 18 
W. 728; 25 Bom. L. R. 1259; 28 O. W.N. 977; 50 
I. A. 183 (P. O.). 
(2) 31 B. 381 at p. 390; 34 I. A. 115; 9 Bom. L. B, 
671; 11 0. W. N. 721; 6 C. L. J. 5; 4 A. L, J. 461; WM. 
L. J, 347; 2 M. L, T. 435 (P, C.). 
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ducing of fresh evidence in appeal under 
either the general principles of .law or 
under the specific provision of O. XLI, 
r. 27. 7 


If, however, 1 understand the case of 
Indrajit Pratap Bahadur Sahi v. Amar 
Singh (1) correctly the additional evidence 
in that case was admitted under “any other 
substantial cause." However be thatas it 
may, I cannot see how either under O. 
ALI, r. 27 .or the general principle of law 
the evidence in the present case could 
possibly have been admitted for the first 
time at the appellate stage. What actually 
happened it is aot too easy to discover from 
the record but we find on the 18th March 
a petition was put in by the appellants 
‘in which she stated that the Court had 
passed an order admitting these papers 
in evidence. She strongly protested against 
their admission and asked that ifthey were 
. admitted she should be allowed to adduce 
rebutting evidence. On this petition the 
learned Subordinate Judge passed the 
following order: "The documents are public 
records, The plaintiff raised no objection 
to the admissibility of thes? documents 
nor applied to produce any rebüitiug evi- 
dence though they were filed on the 25th 
August, 1920, and 20th March, 1923, and 
were not rejected or admitted before, I 
therefore, reject the plaintiffs application 
as frivolous and filed with an ulterior 
motive.” I confess L cannot understand 
the learned Subordinate Judge's order. 
Ha states the documents are publie records. 
That of itself would not make them ad- 
missible for the firat time in appeal. He 
then goeson to state the plaintiff raised 
no objection to their admissibility or asked 
to bring rebutting evidence though the 
documents were filed on 25th August, 1920, 
and 20th March, 1923. 


Now the plaintiff had no opportunity for 
objecting to their admissibility until the 
appeal was actually heard which apparent- 
ly was on the 18th March the date of the 
order. The question whether additional 
evidences is to be admitted or not in-ap- 
peal has to be determined at the time when 
the appealis actually heard [see Kessowji 
Issur v. G, I. P. Ry. Co. (2).] Clearly, the 
plaintiff had no occasion or opportunity 
before to object to the admissibility of the 
documents because as I have pointed out 
this ean only be determined at the time of 
hearing the appeal, 
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The learned Judge offered no reason as 
far as I understand his order for admit- 
ting the evidence. Neither in appeal be- 
fore usis it suggested what reason there . 
could be for admitting the evidence? It 
is not suggested that it is evidence which 
was not available to the defendant at the 
time of the hearing of the case and which 
he could not with due diligence have dis- 
covered. 

Even if it were, the proper course would 
have been to apply for a review of judg- 
ment, 

A party cannot be allowed to supplement 
his evidence in appeal unless some very 
good reason is given. None has been 
given or even suggested. The Judge was 
clearly wrong in allowing the additional 
evidence to be given at the appellate 
stage. 

It has been argued that in accordance 
with the provision of s., 167 of the Evi- 
dence Act the improper admission of evi- 
dence is not by itself a sufficient reason 


. for ordering the appeal to be remanded for 


a finding on the admissible evidence if 
the Oourt is of opinion that independently 
of the evidence wrongly admitted there is 
sufficient evidence to justify the finding, 
But it must be borne in mind that this 
is a second appeal and that we are not 
judges of fact. 

The principle by which the Court is to 
be guided in dealing in secoad appeal 
with evidence improperly admitted haa 
been discussed in Womes Chunder Chatter- 
jee v. Chunder Churn Roy Chowdhury (3) 
where Garth, ©. J., in dealing with the 
case dissented from his own decision in 
Watson & Co. v.Gopee Soonduree Dossee (4) 
and laid down the rule which as far as I am 
aware has never been departed from in this 
Court that the only cases the High Court 
could itself dispose of in these circumstances 
were cases where independently of the evi- 
dence improperly admitted the lower Ogurt 
has apparently arrived at its conolusion 
upon other grounds. [See also the cases 
Ramani Pershad Narain Singh v, 
Mahanth Adaiya Gossain (5) ‘and Jagadish 
Chandra Dev. Harihar De (6).] Applying 
this test to the judgments now under appeal 
it certainly cannot besaid that ¢he Sub- 


(3) 7 C. 293; 3 Ind. Dec. (N. 81737. 
( W. R. 392. 


. 380. 
(6) 78 Ind, Oas. 219; 40 O.L. J. 39; A. I. R, 1994 
Cal. 1042 5 
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ordinate Judge came to his conclusion 
independently of the inadmissible evidence 
for a perusal of his judgment will show 
: that it is mainly based on the inadmis- 
sible evidence. In such a case it seems 
there is no alternative but to remand the 
case again tothe Court of first appeal to 
decide the case after excluding the evi- 
dence wrongly admitted, viz., Exs. A-f to 
A-f-12 and Exs. Ae, Ag, Ah. 


There isa third ground also which is 
equally fatal to the order of the first 
Appellate Court. When the J udge allowed 
the defendant, Satis, to adduce this fresh 
evidence in the Appeal Court the plaintiff 
asked and asked quite rightly that he 
sliould be allowed to adduce evidence to 
rebut the new evidence. That he is en- 
titled to do seems to be obvious. The 
learned Judge rejected the applieation by 
his orderof I8th March, 1994, apparently 
OH. the ground that the inadmissible evi- 
dence had been on the record a long time 
and the plaintiff had made no application 
before to produce rebutting evidence. No 
doubt the inadmissible evidence had been 
kept with the record for along time but 
it had not been admitted nor could it be 
admitted until the appeal was heard. 
Until the evidence was admitted the plaint- 
iff could not ask for permission to bring 
evidence to rebut it. The appeal was 
heard on 18th Mareh, 1924. On the day 
when the evidence was admitted the plaint- 
1f applied as he was obviously entitled 
to do to bring rebutting evidence which 


. application the learned Judge for some 


réásons which is not easy to understand, 
stigmatised as frivolous and filed with an 
ulterior motive. It seems to meto have been 


& most reasonable application. 


. Mr. Pugh argues for therespondent that 
_ irrespective of the admissible evidence the 
appeal is concluded by the findings of fact 
by the lower Appellate Court. His argu- 
ment would appear to be this. The defend- 
ant No. 2, Satis, “the respondent in this 
case produced the document by which it 
was alleged the patni was created. He 
having done this it was forthe plaintiff 
to show that the document was a benami 
one and that the lower Court having found 
there was not an iota of evidence on the 
plaintiffs side to prove it was not fraudu- 
lent or benami that concludes the case. 

. The argument has littleor no substance 
for the following reasons, The plaintiff 
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sued Atikulla the tenant in possession to 
evict him. 

Atikulla set up the title of the present 
respondent and this person was then added 
88 à parLy. i 

It was for Atikulla to prove that there 
was really an intermediate tenure between 
him and the zemindar. The document 
was only a piece of evidence to prove the 
existence of this tenure. Even supposing 
for the sake of argument that once the 
defendant had proved the document it 
was then for the plaintiff to show that the 
document did not represent a real transac- 
tion, the learned Subordinate Judge was 
not eorrectin holding that there was not 
an iota of evidence on the plaintiff's side 
to show that it was a fictitious transac- 
tion. As has been pointed out in the case 
of Bhubanmohini Dasi v. Kumudbala Dasi 


(7) as benami transactions are very common 


in Indian practice—even a slight quantity 
of evidence to show that it was a sham 
transaction may suffice for the purposes, 
Here the learned Judge is quoting the 
words of Lord Hobhouse in the case of Uman 
Parshad v. Gandharp Singh (8). No doubt, 
the person who impugned it. must show 
something or other to establish it is a 
benami or sham transaction. In the pre- 
sent case there is evidence, namely, the 
fact that Nabin, the owner, gifts the pro- 
perty to his son-in-law who at once grants 
a lease ofit to Nabin’s own son. This is 
a fact which would go to show that the 
transaction wasa sham one and, therefore, 
it is not correct to say that there is not an 
iota of evidence as to the sham nature of 
the transaction. It may not be conclusive 
but itis some evidence. But afterall as. 
has been often pointed out, once both 
parties have given evidence the burden 
of proof is of little importance. The Judge 
clearly did not rely on this point of view 
of the case to decide it. If he'had, he 
would not have discussed the whole of 
the evidence as he has done, But for the 
inadmissible evidence to which the Judge 
refers immediately before dealing with 
this part of the case it is quite possible he 
would not have been willing to accept so 
easily the genuineness of the transaction 
in spite of the circumstances under which: 


it took place. 
ver Ind. Cas. 934; 39 O. L. J. 140 at p. 144; 28 O, 
W: N. 131; A. I. R. 1924 Cal. 467. 
(8 15 O. 20 at p. 23; 14 I. A. 127; 11 Ind. Jur. 474; 
5 Sar. P. O. J. 71; Rafique and Jackson's P. O. No. 98; 
T Ind, Dec. (x. s.) 899 (P. O). 
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To sum up the case— 

The conclusion to which I have come, 
first, is that the Judge has based his find- 
ings on inadmissible evidence. Secondly, 
that even if the evidence was admissible 
he was bound to have given the plaintiff 
&n opportunity of rebutting it. 

Much asI regretit, it seems to me that 
there is no alternative but to send back 
the case to the learned Subordinate Judge 
to decide the issue as to the genuineness 
of the patni lease on the admissible evi- 
dence before him excluding the  docu- 
ments I have mentioned above as inadmis- 
sible, retaining ‘the appeal on the file of 
the Court. 

The result is the appeal is dismisse 
with costs. 

Page, J.—It is with-regret that I find 
it necessary to differ from my learned 
brother in this case, but, in my opinion, 
this appeal should be dismissed with 
costs. It would, I think, be a calamity if 
the only course open to the Court is once 
more to remand this case to the lower Ap- 
pellate Court for further consideration. 
The suit, and also the appeal, is valued 
at Rs. 25 and it does not involve the con- 
sideration of any principle of law, the 
issue to be determined in the case being 
whether the creation of a patni tenure was 
or was not & genuine transaction. Yet the 
case has been dragging its way through 
various Courts for nearly eight years, it 
has twice been before the High Court on 
second appeal; and the issue which it is 
contended must again be sent down for 
trial has already been determined on three 
occasions by the lower Courts. Nothing 
but the compelling force of law would 
induce me to acquiesce in an order by 
which this case should be sent back to be 
tried for the fourth time, In my opinion, 
however, it is neither necessary nor desir- 
able- that the case should be remanded for 
further consideration. The facts have 
been stated by my learned brother; they 
are simple, and I need not recapitulate 
them. On the last occasion upon which 
the case was before the High Court an 
order was passed that the case should be 
remanded to the lower Appellate Court 
“In order that the question whether the 
patni set up by the defendant was a bona 
fide tenure and acted upon may be decided 
and the case disposed of according to law.” 
I am not quite cledr as to the meaning of 
the term ‘acted upon’ in the order, for if 
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the patni was created duly and bona fide 
its validity would not depend upon whe- 
ther it was acted upon or not, although, 
no doubt, if the document by which the ` 
patni was created was not acted upon that 
fact might be some evidence that the trans- 
action was not a genuineone. Itis in that 
sense I presume that their Lordships 
intended the term to be understood. At 
the re-trial after remand the learned Sub- 
ordinate Judge found that the patni was 
granted bona fide to ‘the respondent, and 
had been acted upon for 17 years, and he 
dismissed the appeal with costs. 

The appellant has again appealed to the 
High Court in second appeal, and con- 
tends that the decision of the learned Sub- 
ordinate Judge was based upon certain 
inadmissible evidence which was improper- 
ly received for the first timein the lower 
Appellate Court, that the decision appealed 
from thereby was vitiated, and that the 
case ought to be sent back to be re-heard 
according to law. 

The evidence which the appellant con- 
tends ought not to have been admitted 
was (1) 12 challans, from the Revenue 
Authorities for revenue paid in respect of 
the patni, (2) a certified copy of an order 
and of an amended order whereby the 
patni was specially registered under the 
Assam Regulation, 1886, Ch. 1V, and a 
copy of an entry in the register relating 
to such registration. Now, it was not 
contended before us that these documents 
were not relevant and admissible, the 
complaint was that the? had been tendered 
and improperly admitted in evidence for 
the first time in the lower Appellate 
Court after remand. But an Appellate 
Court is entitled in its discretion to admit. 
additional evidence “either under the gene- 
ral principles of law or under the specific 
provisions of O. XLI, r. 27 which lays down 
that the Appellate Court may for any 
other substantial eause (viz, other than 
those particularly specified) allow guch 
evidence or documents 'to be pronounced 
or witnesses to be examined, Rules of pro- 
cedure are not made for the purpose of 
hindering justice," [Per Mr. Ameer Ali in 
Indrajit Partap Bahadur Sahi v. Amar 
Singh (1), see also Imambandi v? Mutsaddi 
(9).] The discretion of an Appellate Court 


(9) 47 Ind. Cas. 513; 45 I. A. 73; 35 M. L. J. 422; 16 
A, L J. 800; 24 M. L. T. 330; 280. L. J. 409; 23 O. W. 
N.50; 5 P. L. W. 276; 30 Bom. L. R. 1022; 450, 878; 
(1919) M. W. N. 01; 9 L. W. 518 (P. ©). 
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is not restricted in respect of the admission 
of additional evidence as in a Court of 
. Review under O. XLI, r. 1 but the discre- 
tion is a judicial discretion which should 
be exercised with caution. Since the 
reason for the restrictions that have been 
placed upon the right of litigants to 
adduce additional evidence in the later 
stages of litigation is to prevent per- 
jury and the fabrication of false docu- 
ments, On the other hand, when an. Ap- 
pellate Court has duly admitted additional 
evidence, that otherwise is admissible in 
the exercise of the power that it possesses 1n 
that behalf, itis only in rare and excep- 
tional circumstances, such as those obtain- 
ing in Kessowji Issur v. G.I. P. Ry. Co. 
(9) that *he High Court will interfere with 
the discietion of the lower Appellate Court 
and hold wrat the additional evidence was 
improperly admitted and cannot be taken 
into consideration. In the goods of Upen- 
dra Mohan Ghose v. Gopal Chandra Ghose 
(10, Vathinatha Pillai v. Kuppa Thevar 
(11), Ram Piari v. Kallu (12), Young v. 
Thomas (13) and Sanderson v. Blyth Theatre 
. Co, (14). The documenta in question were 
filed in the lower Appellate Court on the 
?5th August, 1920, and on the 20th March, 
1993, and the learned Judge admitted them 
as appears from the order of the lsth 
- March, 1924, upon the ground that the res- 
pondent had applied for leave to adduce 
the additional evidence a year before that 
no objection had been taken to their ad- 
missibility, and that they were documents 
which emanated from a public source, and 
therefore, it was unlikely that they had 
been fabricated. Ifthe matter had rested 
there I should not have been prepared to 
interfere with the discretion of the Judgein 
admitting the documents: Goshain Tota Ram 
v. Raja Rickmunee Bullub (15) and Ram 
Chunder Dutt v. Chunder Coomar Mundul 
(16) Minakshi v. Velu (17), Mewa Lal Sahu 
v. Kumerji Jha 18). os zm Judge, 
i A e (N.8) doe. 

n a do ret 42 M 735; 10 L. W 122; 37 
M. L. J. 125: (1919) M. W. N. 525; 26 M. L. T. 248. 

(19) 23 A. 121: A. W. N. (1901) 11. 

(13) (189?) 2 Ch. 134; 61 L. J. Ch. 496; 66 L. T. 575; 
wt M gag) 2 x B. 533; 72 L. J. K.B. 761; 52 W. R. 
33: 89 L. T.9159; 12 T. L. R. 660. 

(15) 13 M. LA. 77:3B. L R. D. C 34; 2 Suth. P. C. 
J. 953; 9 Sar. P. C. J. 487; 20 E. R 481. 

(16) 13 M. I. A. 181 at p. 198; 2 Sar. P. O. J. 507; 20 


d ae 373: 3 Ind. Dec. (N. s.) 256 
17) 8 M. 373; nd. Dec. (N. 8. : 
m 2 Ind. Cas, 946; 100. L. J. 33; 13 C. W. N. 
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however, while admitting the documents. 
notwithstanding the protest of appellant 
refused to allow the appellant to adduce 
evidence in rebuttal. That he ought not to 
have done; and in taking this course he 
cannot,in my opinion, be regarded as hav- 
ing exereised his discretion judicially. It 
cannot be said that the rights of the ap- 
pellant may not have been prejudiced by 
the reception of the additional evidence in 
such circumstances [Goshain Tota Ram v. 
Raja Rickmunee Bullub (15)] I think, 
therefore, that it must be held that these 
documents were improperly admitted. 
What isthe result? Under s. 167 of the 
Evidence Act, 1872, if it appears “that in- 
dependently of the evidence objected to 
and admitted there was sufficient evidence 
to justify the decision" the improper ad- 
mission of the additional documents would 
not of itself be ground for a new trial or 
reversal of the decision of the lower Ap- 
pellate Court. It is not pretended that,. 
apart from the documents to which objec- 
tion is taken, there was not abundant evi- 
dence to justify the decision that the patni 
was bona fide created and acted upon, and 
if this Court was hearing the matter in 
first appeal it would have been the clear 
duty of the Court, in mv opinion, to dis- 
miss the appeal. But it appears, having 
regard to ss. 100 and 101 of the CO. P. C. | 
that the Court when hearing second appeal 
has not the same jurisdiction, and that 
where evidence has improperly been ad- 
mitted the Court is compelled to remand 
the case for re-hearing unless the .lower 
Court has not based its decision upon such 
evidence or unless independently of the 
evidence improperly admitted the lower 
Court has apparently arrived at its con- 
clusion upon other grounds Womes 
Chunder Chatterjee v. Chunder Churn Roy 
Chowdhury (3), Palukdhari Rai v. Manners 
(19), Baleshwar Bagarti v. Bhagirath Dass 
(20), Banwarilal Singh v. Dwarkanath Mis- - 
sir (21), Jagdish Chandra De v. Harihar 
De (0). It is a strange anomaly that 
the power ofthe High Court finally to de- 
termine an appeal is less restricted in con- 
nection with first than it is with second. 
appeals in which the decision of the lower 
Appellate Court should be treated on broad 
lines, and ought not to be disturbed un- 
less there has been a substantial miscar- 
(19) 23 O. 179; 19 Ind. Deo. (N: s.) 119. 


(20) 35 C. 701; 12 C. W. N. 657; 7 O. L. J. 563.. 
(21) 52 Ind. Gas. 825; 29 O. D. J. 577. : 
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riage of justice but we must administer 
thelaw as we find it and it becomes ne- 
cessary, therefore, to analyse the grounds 
upon which the learned Subordinate Judge 
based his decision. The learned Judge 
appears to have considered the issue which 
he had to determine first. in the light of 
the case presented on behalf of the respond- 
ent, and afterwards in the light of that 
urged on behalf of the appellant, and came 
to the conclusion that from whichever 
standpoint the case was regarded the patni 
must be held to have been created bona 
fide and acted upon. He believed the oral 
evidence adduced on behalf of the respond- 
ent that Nabin executed the deed of gift 
in favour of his “domesticated son-in-law” 
in order to fulfil his promise that if Gris 
came to live in his house ‘he would make 
hima gift of some property; and that as 
Gris was in Government service and un- 
able to attend to the management of the 
property he executed the patni in favour of 
the defendant Satis. Having come to the 
conclusion, that the transaction was con- 
ceived in order that Nabin might confer a 
benefit upon Gris the learned Judge pro- 
ceeds to consider the oral and documentary 
evidence that the deed of gift and the patni 
had been acted upon. He finds that the 
first defendant, who admittedly was’ a 
tenant with occupancy rights, had paid 
rent to Satis after the grant of the patni 
and that Satis had paid patnirent to Gris. 
He further found that the oral evidence 
was corroborated by the documents adduced 
by the respondent, rent receipts, collection 
papers, revenue challans, & receipt by the 
appellant's co-sharer, the registration of 
Gris’ name in the Collectorate, a decree 
obtained by Satis in an ejectment suit, and 
the special registration under the Assam 
Regulation of 1886, all tending to prove 
that the patni wasa bona fide tenure. The 
“conclusion at which he arrived was that 
“the overwhelming documentary evidence 
added to the oral evidence on the defend- 
ants’ (respondenta’) side will leave no room 
for doubt that the patni was really granted 
to the defendant No. 2 and aeted upon for 
the last 17 years.” In my opinion,it would 
be idle to contend that apart altogether 
from the evidence relating to the special 
registration and the revenue challans there 
was not abundant evidence to justify the 
decision of the lower Court. But it is clear 
that in considering the issue before him 
in the light of the evidence adduced by 
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the respondent the learned Judge did base 
his conclusion to some extent upon the 
evidence which in the circumstances he 
ought not to have taken into account, and 
as the High Court in second appeal is not 
entitled to examine the evidence in order 
to ascertain whether the remaining evi- 
dence was sufficient to justify the decision 
of the lower Court the case must be re- 
manded, unless the lower Court "independ- 
ently ofthe evidence improperly admitted 
has apparently arrived” at its conclusion on 
other grounds". As I apprehend hisjudg- 
ment there is no doubt that the learned 
Judge did base his decision on more than 
one ground, for, apart altogether from the 
evidence adduced on behalf of the respond- 
ent the learned Judge arrived at the same 
conelusion after considering independently 
the case presented on behalfof the appel- 
lant. The execution of the document by 
which the patni was created not being 
challenged, the burden of proving that the 
tenure thereby created was not bona fide, 
or in other words that the transaction was 
not a genuine one was shifted upon the 
appellant. It cannot be doubted that that 
was the correct view to take of the legal 
position (see ss. 101 and 102 of the Evidence 
Act) The learned Judge, however, finds 
that the appellant had entirely failed to 
discharge the onus-that lay upon him. He 
states that “there is not an iota of evidence 
on the plaintiffs side that the patni is 
fraudulent or benami, No allegation of 
itis made in the plaint, nor in the petition 
by which the defendant' No. 2 was added 
as a defendant, The decision of a Court 
must not rest on suspicion and surmise, 
but must be based on legal grounds es- 
tablished by legal testimony The plaintiff 
must show something definite to establish 
that it isa sham transaction on the prin- 
ciple that the burden of proof lies upon 
the person who claims contrary to the terms 
of the deed, and alleges that the apparent 
is not the real state of things. It has been 
held that Nabin's statements in the pre- 
vious suits cannot be used as admissions 
or substantive evidence, Mere argument 
is no evidence. 'The statements of witnesses 
are oral evidence. The lower Court found 
that the plaintiff adduced no evidence to 
show that Nabin is in possession of the 
patni mehal, and that there is satisfactory 
evidence to show that the patnidar Satis 
isin possession. So itis found that the 
patni and the gift are not fictitious trans- 
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actions. In this part of his judgment the 
learned Judge based his decision upon a 
different and separate ground, namely, that 
the appellant had utterly failed to dis- 
charge the onus proband: that lay upon 
him. This ground is entirely independent 
: of the evidence improperly admitted, for 
itis based, not upon the evidence adduced 
by the respondent, but upon the failure of 
tbe appellant to produce any evidence at 
all to support his contention that the patni 
tenure was part of asham transaction. In 
Womes Chunder Chatterjee's case (3) the 
Court refused to order a remand, in cir- 
cumstances not dissimilar from those in the 
case before us. In my opinion, for these 
reasons it is neither necessary nor desirable 
that the present case should be remanded to 
the lower Appellate Court in order that the 
issue as to whether the patni tenure was 
bona fide created and acted upon should 
once again be re-heared. The learned Judge 
regarding this issue from more than one 
point of view, as I apprehend his judgment 
has arrived at the same conclusion, and 
one adverse to the appellant—upon sepa- 
rate and independent grounds; and I am 
ofopinion that the case ought not to be 
remanded and that the appeal should be 
dismissed with costs, 
M. B, 
A. N. A. 


Appeal dismissed, . 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Finsr CivinL APPEAL No. 2 or 1921. 
August 30, 1922. 

Present :—Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. C. 
MOHAN AND oTHERS—-APPELLANTS 

VETSUS 
BHAGBAI-RESPONDENT. 

€. P. C. (Aet V of 1908), s. 145—Surety—Legal 
representatives of surety if can be proceeded against in 
execution. 

The legal representatives of a surety who has made 
himself liable fo be proceeded against in execution 
under s. 145, 0. P. O., can also be proceeded against 
in execution without recourse to a suit. 


Appeal against an order of Mr, Kemp, 
Additiofial Judicial Commissioner, Sind. 

Mr. Isardas Oodharam, for the Appel- 
lants. 

Mr. Kimatrai Bhojraj, for the Respond- 
ent. 
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JUDGMENT.—As it appears from the 
somewhat scanty record in this case, there 
was litigation between one Dewanbai on 
one side, and Gangaran and Veljion the 
other. Dewanbai got a decree against 
Gangaram and Velji under which amongst 
other things he was entitled to recover 
Rs. 4,000." An appeal was filed against that 
decree and the execution staved on the con- 
dition that Gangaram and Velji would pay 
Rs. 4,000 in Court. On the applieation of 
Dewanbai she was allowed to take the 
money out of Court on giving Security for 


restitution. The surety in this matter waa 


Hirii. 

. Circumstances arose which rendered it 
necessary for Hirji to fulfil the terms of 
his bond. A warrant was issued against 
Hirji for arrest. and he died. The decree- 
holders are now taking out execution 
against Mohan and Narain minor sons of 
Hirji in respect of the family property in 
their hands. The order of execution to 
issue was made on 7th December, 1990 
Py the DM Judieial Commissioner. 

e representatives come 

hes | up on appeal 

e appeal covers a good many gr 

But we are precluded from RODEO ps 
by the state of the record. The only points 
in dispnte before Mr. Kemp were two. Tf 
the contention of appellant that the finding 
of Mr, Kemp that there were other points ` 
which could have been raised but are yes 
judicata is wrong, the appellant should 
have put us into possession of the materials 
for deciding that point by getting the pre- 
vious judgment typed. We must, therefore 

take it that there are only two points 
open to the appellant and those are two 
points raised and disposed of by Mr. Kemp. 
First, that an execution application cannot 
proceed against the heirs of the surety and 

secondly, that the property in the hands of 
Mohan and Narainis not held by th&m as 
representatives of Hirji. 

As regards the first point there seems to 
be no clear authority. Section 145 makes 
a person who is liable as surety for the 
payment ofany money exposed to the pro- 
cedure taken against judgment-debtors 
when the decree 18 being executed against 
them. It seems, therefore, that the whole 
law setting up the machinery for execution 
of decrees i8 applied to this case, and, there- 


‘fore, that as the legal representatives of 


judgment-debtors are liable so the legal 
representatives of a |surety must be liable, 
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It is also difficult to see what would 
happen if the execution had been pursued 
to a certain point against the surety and 
if the syrety then died, if the Court was 
imniediately divested of jurisdiction to pass 
orders in respect of the property which it 
had attached and perhapssold. We think, 
therefore, that execution can proceed 
against the legal representatives of Hirji. 

[Note.—The rest of the*judgment is not material for 
the purposes of this report,—#d,] 


ALN, A, Appeal dismissed, 


marah anganan manuara 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DRORBE No. 235 
oF 1924. 

May 11, 1926, 

Present :—Justice Bir William Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 
ISWAR CHANDRA AGRADANI BEING 
. DEAD, uis Heirs AND Sons BIGESWAR 
AGRADANI AND OTHERE—DEFENDANTS— 

| APPELLANTS 
` yersus 
JOGENDRA LAL ROY-—PLAINTIFF— 
RESPONDENT, 

C. P. C. (Act V of 1908), 0. XLI, v. 27—Additional 
evidence, when to be admatted— Not recording reason, 
if illegal or merely irregular—Bengal Tenancy Act 
(VIII of 1885), s. 103B, Chap. X—Record of Rights—— 
Presumption—Land in municipal area—Burden of 


oof. 

P inde: O. XLI, r. 27, C. P. C, if a proper case is 
made out for the reception of additional evidence 
and if there is no likelihood of any prejudice being 
caused to the party against whom such evidence is 
sought to be used, the mere fact that the reasons 
have not been recorded by the Court would not 
amount to an illegality but would amount only toan 
irregularity. [p. 139, col, 1.] 

Gopal Singh v. Jhakri Rai (1), approved. 

Gajadhar Prosad v. Lokia (2), distinguished. 

In the absence of any notification such asis con- 
templated by s. 1 of the Bengal Tenaney Act the 
mere fact that certain land is situated within a 
Municipal area is not sufficient for holding that 
Chap. % of the Bengal Tenancy Act does not apply 
to it. [p. 139, col. 2.] 

A question ofonus of proof is not very material 
after the whole of the evidence has been adduced by 
the parties and gone into in the case. [p. 140, col. 1.] 

Appeal against a decree of the Additional 
District Judge, Tipperah at Comilla, dated 
the lith of December, 1923, reversing that 
of the Munsif, Third Court, Brahmanberiah, 
dated the 23th of May, 1923. 

Mr. Gopal Chandra Das and Babu Bhuban 
Mohan Saha, for the Appellants. 

Mr. Gunada Charan Sen and Babu 
Chandra Sekhar Senfor Babu Bhagirath 
Chandra Das, for the Respondent: 
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AS JUDGMENT. 
Mukerji, J.—This appeal arises ont of 
a suit instituted by the plaintiff for dec- 
laration of his title by purchase of a home- 


stead and for recovery of possession thereof 


by ejecting the defendants who according 
to the plaintiff are tenants-at-will with 
respect to the homestead. The Court of 
first instance declared the plaintiff's title 
and gave hima decree declaring his right 
to joint possession with the defendants to 
the extent of &8-annas share. The plaint- 
iff preferred an. appeal and the learned 
Additional District Judge by his decree 
dated the llth December, 1923, decreed the 
plaintiffs suit in full. The defendanis 
have thereupon preferred this appeal, 

The plaintiffs ease shortly stated was 
that in the subject-matter of this suit, 
namely, the homestead, one Kala Chand 
had nishkar right. Kala Chand's son Kali 
Kumar mortgaged the said homestead io 
Kula Chandra Bisharad. The latter sued 
on the mortgage, obtained a decree and in 
execution of it he put up the homestead 
tosale. One Nanda Lal Roy purchased the 
homestead at the auction-sale and from 
Nanda Lal the plaintiff purchased the same 
in July, 1922. The plaintiffs case is that 
by this purchase he acquired i6-annas 
mishkar right to this homestead and that 
the defendant No, 1 was a tenant-at-will in 
respect of this homestead paying arent of 
Rs, 2 per annum. The plaintiff instituted 
the suit to eject the defendant No. land 
to recover khas possession of the homestead. 
The defence of the defendant No. 1 was 
that he was not a tenant-at-willin respect 
of the homestead but that his father one 
Amar Chand who was a cousin of the afore- 
said Kula Chandra Bisharad was entitled 
to 8 annas mishkar right in the homestead. 
The case for the said defendant was that 
this homestead was made a gift of to 
Kula Chandra and Amar Chand on the 
occasion of the Sradh of a deceased person 
and that, therefore, they were entitled each 
to an eight-annas share therein, As I 
have already stated the defendants’ case 
was accepted by the Court*of first instance 
and the learned Judge on appeal has given 
the plaintiff a decree in full, 

Four grounds have been urgeg on behalf 
of the appellants in support of this appeal. 
The first ground relates to the question of 


-gome additional evidence that was received 


by the learned Judge on appeal. The 
additional evidence consisted of certified 


EN 
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copies of an award and a map made in 
connexion with some land acquisition pro- 
ceeding. The land acquisition proceeding 
referred toa plot of land bearing No. 897, 
the subject-matter of the present suit being 


lot No. 772. Both these plots according to ` 


he cases of both parties were made a gift of 
at the time of the Sradh to which I have re- 
ferred and this additional evidence was ad- 
duced at the appellate stage of the case for 
the purpose of showing that in respect of this 
plot, namely, plot No. 897 the compensation 
money awarded in the land aequisition pro- 
ceeding was appropriated by the plaintiff 
andthe defendant in unequal shares, the 


plaintiff taking the major part of it and the. 


defendant a very small portion, thus sug- 
gesting that in respect of the said plot the 
defendant was not an 8-annas co-sharer of 
the plaintiff and the plaintifis’ case, namely, 
that he-was entitled to 16-annas right and 
the defendant No. 1 was only a tenant was 
true. What the exact circumstances were 
under which this additional evidence was 
received-by the learned Judge are not 
deposed to in any affidavit filed on behalf 
of the appellants., The appellants ask us to 
‘speculate and infer that there was some 
irregularity in connexion with the reception 
of this additional evidence. What appears 
from the record, however, is that on the 10th 
December, 1923, during the argument or at 
the time when the arguments were going 
on this additional evidence was filed on 


behalf of the plaintiff. The documents so 


tendered.in evidence were referred to in 
. the course of the asguments and they have 
been also referred to in the judgment 
which the learned Judge passed on the 
lith Decémber, 1923. The documents, how- 
ever, were not then marked as exhibits in 
the ease and some days after the judgment 
was pronounced, namely, on the 25th 
February, 1924, a petition was put in on 
behalf of the plaintiff in which it was stated 
that,the documents had been filed as afore- 
said and referred to in the course of the 
argument, but that through oversight no 
exhibit mark had been put on them; and 
upon receipt of that petition the learned 
Judge seems to have called for a report 
from the peshkar and on receiving the 
peshkar's «eport he made the order that 
the documents should be marked ag ex- 
hibits in the case. Now the appellants first 
objection is that the documents should not 
have been received in the way that they 
have been by the learned Judge. As far 
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ag it can be made out from the record it is- 
clear that if was not after the arguments. 
were over, as has been suggested on behalf 
of the appellants that the documents were 
filedin Court, but that it was during the 
arguments that they wereso filed and both 
sides had opportunities to refer to those 
documents. Under these circumstances we 
have got to see whether the reasons which 
were given by the party producing the 
documents were sufficient or not for the 
reception of the said documents as addi- 
tional evidence. In the petition which was 
filed along with these documents it is stated 
that the documents came jnto existence 
after the disposal of the suitin the Oourt 
of first instance and that consequently they 
could not possibly file them when the suit 
was pending in that Oourt. These docu- 


ments are admittedly relevant for the pur- 


pose of the issues which arise in the suit, 

and there can be no question that the, 
learned Judge was right in allowing the - 
appellant before him an opportunity of pro- 
ducing those documents provided the other 
side, namely, the respondents before him 


were not prejudiced in any way by the 


adoption of this course. It has not been 
shown to us by the appellants before us 
that there was prejudice caused to tbem 
by the reception of those documents. What 
has been urged. before usis only this, that | 
the reasons which are necessary to be re- 
corded under the provisions of O. XLI, r. 27, 
C, P.C., for the reception of additional 


.evidence were not recorded by the learned 


Judge at the time when the documents 
were admitted. 

It has been urged that the omission to 
record these reasons is not merely an irre- 
gularity but an illegality which vitiated 
the reception of the said evidence. The 
point came up for consideration before this 
Court ina case reported as Gopal Singh v. 
Jhakri Rai (1) and it was there laid déwn 
that the provisions of s. 5€8 of Act XIV of 
1882 which corresponds to the provisions of 
O. XLI, r. 27 of the present Code as to 
Appellate Court recording its reasons for 
admitting additional evidence is directory 
merely and not imperative. There can be 
no doubt as has been laid down in a series 
of deeisions that the powers conferred by 
the said rule should be very sparingly used. 
But when a proper case is made out for 
reception of additional evidence, I am of 


(1) 12 O. 3776 Ind. Dec. (N. s.) 25, ` 
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opinion, the mere non-recording of the 
reasons for receiving that evidence amounts 
to nothing but a mere irregularity. In 
support of the position taken up by the 
appellants in connexion with this contention 
reliance has been placed upon -the decision 
of this Court in the case of Gajadhar Prosad 
v. Lohia(2). That wasa case where addi- 
tional evidence was received after the argu- 
ments were over and when the party 
against whom that evidence was used had 
no opportunity of rebutting the same. In 
. that ease one of the grounds upon which 
the reception of that evidence was con- 
demned by this Court was that no reasons 
had been recorded by the learned Judge 


who admitted that evidence. That decision, 


however, is not a clear authority upon the 
question as to whether the mere omission 
to record the reasons would amount to such 
an illegality as would vitiate the reception 
of that evidence, because the learned Chief 


Justice expressly stated in his judgment in 


that case that he did not wish to rest his 
: judgment merely upon the ground that no 
reasons had been recorded by the Court 
which received the additional evidence. 
Another decision of this Court which is not 
reported has also been referred to before 
us and that is the decision in 8. A. No. 2628 
of1916* decidedonthe27th (29th) July, 1918. 
It does not appear, however, that the 
decision in the case of Gopal Singh v. 
Jhakri Rai (1) to which I have re- 
ferred was brought to the notice. of the 
learned Judges who decided that case. I 
am elearly of opinion that if a proper 
case is made out for the reception of addi- 
. tional evidence and if there is no likelihood 
of any prejudice being caused to the party 
against whom such evidence is sought to be 
used the mere fact that reasons have not 
been.recorded by the Court which received 
that evidence would not amount to an 
illegality’ but would amount only to an ir- 
regularity. 


The second ground urged on behalf of the 
appellants is that the learned Judge was in 
error in relying upon an entry in the Record 
of Rightsas raising & presumption in favour 
of the plaintiff that he had 16 annas nishkar 
right in the land and that the defendant 
No. l was a tenant under him at a rent of 
Rs. 2. The objection that is taken on behalf 


(2) 35 Ind. Cas. 698; 24 O. IL. J. 457. 
t *Sinee reported as Mohesh Chandra Shaw v. Bepin 
Behari Khan, 49 Ind, Cas. 510. —[ E d..] P 
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of the appellants in this respect is that the 
plot No. 772 of the Record of Rights which 
is the subject-matter of this suit is situate 
within the Municipal limits of the town of 
Brahuianberiah and that the Bengal Tenancy 
Act does not apply to the said area and that, 
therefore, no presumption attaches to the 
entry inthe Record of Rights which has not 
obviously been made under the provisions 
of Ch. X of the Bengal Tenancy Act. As 
regards this contention it does not appear 
that there has been any notification such 
as is contemplated by s. 1 of the Act, and in 
the absence of any such. notification the 
mere fact that the land is situate within the 
Municipal area is not sufficient to enable us 
to hold that Ch. X of the Bengal Tenancy 
Act does not apply to it. In the course of the 
argument it was suggested on behalf of the 
appellants that the provisions of that Chap- 
ter do not also apply inasmuch as ihe land 
in suit is homestead land. The answer of 
the respondent to this contention, however 
is that this objection was not taken in any 
of the Courts below, nor indeed has it been 
taken in the grounds of appeal before this 
Court, and if any such objection had been 
taken in proper form it would perhaps have 
been open to the respondent to prove by 
plaeing proper materials before the Court 
that although the subject-matter of the suit 
is homestead land at the present moment 
at some time or other previously it partook 
of the ebaraeter or formed a part of an 
agricultural holding and that, therefore, the 
provisions of Ch. X applied thereto, There 
is considerable substance in the objection 
which has been taken on behalf of the re- 
spondent as there is no indication anywhere 
iu the record to suggesting that it was ever 
objected to on behalf of the appellants 
at any stage of the proceedings that by 
reason of the fact that the plot in dis- 
pute is homestead land the provisions 
of that Chapter did not apply. If any 
such objection had been taken it would 
have been necessary for us to consider Whe- 
ther in view of the cases of this Court. name- 
ly, Sashi Kanta Acharjya v. Sandhya Mont 
Dasya (3), and Chand Mia Manshiv. Tuka. 
mia (4),in which it has been laid down 
that although the provisions of Ch. X of the 
Bengal Tenancy Act may not be applicable 
toa certain land, the presumption arising 


(3) 63 Ind. Cas, 4; 26 O. W. N, 483; 34 C. LJ. 


L. 
(4) 80 Ind. Cas. 805; 28 C. W. N. 516; A. 
Cal. 667. —— l k ii be 
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under s. 103-B of the Bengal Tenancy Act 
applies to entries made in respect thereto, 
or whether in view of the decision in the 
case of Ramdas Mokhopadhya v. Bipra Das 
Pal Chowdhury (5), it should not be held 
that such entry is altogether inadmissible 
in evidence. The question, however, does 
not arise in the present case for the reasons 
at I have given. 
tothe next auton urged on behalf of 
the appellants is to the effect that the learn- 
ed Judge has wrongly placed the onus of 
proof on the defendants and that he should 
have held that inasmuch as ii was the ad- 
mitted case of both parties that gifts made 
at the time of Sradhs were taken in equal 
shares jointly by the plaintiff and defend- 
ant No, 1 and because it has been found by 
the Court of first instance that the land in 
suit had been made a gift of in equal shares 
to the parties, the onus was upon the plaint- 
if to show that in this particular instance 
he was entitled to the 16-annas of the 
nishkar right in the land. Asa proposition 
of law, no doubt, if 1s perfectly correct, but 
I donct see that the learned Judge has 
made any mistake in the way 1n whieh he 
has dealt with the question. The question 
of onus is not very material after the whole of 
the evidence has been adduced by the parties 
and gone into in the case. The learned 
Judge, it appears, was unable to place much 
relignce upon the oral testimony which had 
been ‘adduced on behalf of the parties. He 
relied more upon the subsequent conduct 
of the parties in relation to the land in suit 
and on a consideration of the evidence relat- 
ing to such conduct which he has set out in 
great detáil in his judgment he has come to 
the conclusion that the plaintiff had receiv- 
ed a gift of the 16-annas nishkar right in 
respect of this land. ‘This is a finding 
which I do not think it 1s possible for the 
appellants to challenge 1n second appeal. 
The last ground urged on behalf of the 
appellants is that the learned Judge was 
wrong in declaring the plaintiffs’ nishkar 
right to the land inasmuch as the sale cer- 
tificate shows that what he purchased was 
merely a joté right thereto, and if it wasa 
raiyati right which was purchased ‘by the 
plaintiff the fact that defendant No. l had 
in a mortgage executed by him in favour of 
Kula Chandra stated that he was the holder 
of a jote right would not show that he was 
holding rights subordinate to the plaintiff 


in respect of this land.” It is true that there 


(5) 27 Ind. Cas. 446; 19 C. W. N. 35. 
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is some confusion in the: sale certificate as. 
to the description of the exact right which. 
the plaintiff had purchased. But reading 
the sale certificate in conjunction with the 
mortgage and the mortgage-decree it can-. 
not be said that what has been found by the. 
Jearned Judge is altogether unfounded. 
Besides the learned Judge has relied upon 
the mortgage which was execuled by the 
father of the defendant No.1 in favour of 
Kula Chandra as evidence showing that the 
father of the defendant No. 1 admitted 
therein that he was a tenant under Kali 
Kumar. This admission the learned Judge 
has relied upon, and he has also held that 
it was not due to mistake.” If this admis- 
sionis relied on it is clear that the defend- 
ant wasin possession of the homestead not 
as co-sharer of Kula Chandra but as tenant 
paying rent to him. In any easeit having 
been found that defendant No. 1 was 2 
tenant-at-will which was the case set up 
on behalf of the plaintiff there is no reason 
to interfere at his instance with the decree 
declaring the plaintiff's title which has 
been passed in the case, l 

I am, therefore, of opinion that all the 
grounds that have been urged in support 
of this appeal fail and the appeal should 
þe dismissed with costs. 

Greaves, J.—1 agree. 

M, B. 


A. N, A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 171 
or 1924. F 
March 30, 1926. 
Present:—Mr. Justice Cuming and 
Mr. Justice Page. 
SATISH CHANDRA BANDOPADHYA 
AND OTHERS—DEFENDANTS— ` 
ÅPPELLANTS j 
versus e . 
HASEM ALI KAZI AND OTHERS 
PLAINTIFFS AND Pro forma DRFENDANTS— 
RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 8 
— Landlord. auction-purchaser— Dispossession of tenant 
—Suit by tenant—Limitation—Special law of limita- 
tion, how to be construed. 

Per Cuming, J., (Page, J. contra).—Article 3, 
Sch. III, Bengal Tenancy Act, does not apply where 
the dispossession by the landlord isnot effected by 
him as landlord but inthe capacity ofan auction- 
purchaser. [p. 142, col. 2.] f 

A special law of limitation which largely curtails 
the ordinary rights of the subject by reducing the 
period ef limitation within which he can come to 
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enforce his rights, requires to be most strictly con- 
strued. [p 143, col. 1. 

Per Page,J.—If the relationship of landlord and 
tenant existed at the time of dispossession, it is 
immaterial for the purposes of Art. 3, Sch. III of the 
Bengal Tenancy Act, ia what capacity the landlord 
took possession. [p. 144, col. 2.] 

[Case-law discussed.] : 

Appeal against a decree of the Subordinate 
Judge, First Court, Bakarganj, dated the 
13th of September, 1923, reversing that of 
the Munsif, Sixth Court, Barisal, dated the 
. 21st June, 1922. 

Babus Jotindra Nath Sanyal and Suresh 
Chandra Talukdar, for the Appellants. 


Mr. Brojendra Nath Chatterji and Babu’ 


Hemendra Chandra Sen, for the Respond- 
ents. 


: JUDGMENT. Lo 

Cuming’, J.—In the suit out of which 
this appeal has arisen the plaintiffs who 
are the respondents-in the present appeal 
sought to recover possession after declara- 
tion of title of certain plots of land in 
karsha interast. Their case was that they 
with others held a karsha interest in the 
land under defendants Nos. land 2; The 
defendants Nos. 1 and 2 brought a rent 


suit and obtained a decree ex parte in-a 


suit for rent No. 961 of 1914 and in 
execution of the decree purchased the 
property. The plaintiffs were made 


parties to the suit but they were minors ` 


and were not properly represented. On 
November 14th, 1917, the plaintiffs were 
. fined for cutting away the paddy grown 
on the land on the ground that it had been 
grown by the defendants Nos. 1 and 2 and 
after this defendants Nos. 1 and 2 dispos- 
sessed plaintiffs and their  co-sharers. 
Plaintiffs’ case is that not being. properly 
represented in the Suit No. 961 of 1914 
their interest did not pass, Hence this 
suit. 

The case of the defendants Nos, 1 and 
2:was, that the minors were properly re- 
presented and. the suit was barred by the 
special limitation of Art. 3, Sch. IIT, Bengal 
Tenancy Act: 

The trial Court found that the. minors 
were not properly represented in the Rent 
Suit No. 961 of 1914 and so their title did 
not pass by the sale. 


That defendants Nos: 1 and 2 took sym- 
bolical possession on 25th December as 
purchasers at the auction sale and. they 
stually dispossessed the plaintiffs: some 
tims before November; 1916, thatthe special 
rule of limitation applied and so the suit 
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was barred by.limitation. The plaintiffs 
appealed to the District Court. That Court 
held that by taking delivery of possessionon 
December 25th, 1915, the defendants Nos. 1 
and 2 dispossessed the plaintiffs but that as 
they did this in their capacity of auction- 
purchasers the special rule of limitation 
under Art. 3, Sch. III did not apply and 
hence decreed the suit. 

The question whieh has now been raised 
on appealis whatis the period of limita- 
tion which applies. 

The defendants contend that the dis- 
possession was by the landlord and being 
more than two years before the date of 
guit, . viz, December 25th, 1915, the suit 
being brought on 25th July, 1919, the suit 
is barred by limitation. They further con- 
tend on the strength of' certain decisions 
that it is immaterial that the defendants 
were also auction-purchasers. As the de- 
fendant had also the cápacity of a land- 
lord the dispossession must be considered 
to be by the landlord. They contend that 
if the plaintiffs were not bound by the decree 
in Suit No. 961 they are still tenants of 
the defendants Nos. 1 and 2 and hence the 
dispossession must be considered to be by 
the landlord. The sheet anchor of their 
argument is the case of Kedar Nath Biswas 
v. Kamini Sundari Dassya (1) a decision to 
which one of us wasa party. The plaintiffs, 
on the other hand, contend that the dual 
capacity of landlord and auction-purchaser 
That the disposses- 
sion was by the landlord in his capacity 
of'auction-purehaser and hence the special 
rule of limitation providéd by Art. 3, 
Sch. III, has no applieation and the ordi- 
nary 12 years’ rule applies. Their sheet 
anchor is the eases of Haran Chandra 
Barai v. Hari Charan Barai (2) and Ram 
Kinkar Tewari v. Sthiti Ram Panja (3). 
Now the first point to be decided is when 
were the plaintiffs actually dispossessed and 
by whom and in what capacity. 

The lower Appellate Court finds that the 
plaintiffs were dispossessed by the-defend- 
ants Nos. land 2 as auction-purchasers on 
25th December; 1915, when thé auction-pur- 
chaser took possession through the Court. 
It is‘not specifically stated that there was 
then. any actual ouster or finding that 
there was actual dispossession, that is to 


1) 78 Ind. Cas. 514; 28 O. W. N. 482; A. L R, 
Cal 623 oe 


2) 61 Ind. Cas. 899; 25 C. W. N. 102. 
3) 46 Ind. Cas. 221; 27 O, L, J, 528, 
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Say, the eviction of the plaintiffs from the 
and. i 

The trial Court finds that there was 
actual ouster some time before November 
2, 1916, by defendants Nos. 1 and 2. He 
does not find in what capacity the actual 
ouster was. 

The lower Appellate Court finds that 
possession was taken through the Court on 
the 25th December, 1915, by defendants 
Nos. 1 and 2 as auction-purchaser,  Be- 
tween this date and November 2nd, 1916, 
the actual ouster took place. i 

If the possession through the Court on 
29th December, 1915, was taken in the 
capacity of auction-purchaser it is reason- 
able to hold that any fürther action taken 
by defendants Nos. 1 and 2 was in their 
capacity as auction-purchasers for obvious- 
ly they would have no possible semblance 
of legality to take possession in any other 
capacity and there is no reason to think 
that they changed the capacity. Hence we 
must take it that sometime before Novem- 
ber 2, 1916, the defendants as auction-pur- 
chasers took possession and ousted the 
plaintiffs. The point then arises whether 
if the defendants Nos.1 and 2 who were 
also the landlord of the. plaintiffs dispos- 
sessed them in their capacity as auction- 
purchasers what period of limitation 
applies. 

. If Art. 3, Sch. III applies then clearly 
the plaintiffs’ suit is time-barred. If not it 
is not time-barred.. 

~ The defendants contend that 
They rely on .-tbe ease of Kedar Nath 
Biswas v. Kamini Sundari Dassya (1). 

In that ease there was a certain holding 

held by two brothers Sitanath and Dwarika. 
Bitanath died leaving the plaintiff in the 
suit his widow as his heir, 
. Defendants Nos. 1 and 2 in that case 
were the landlords. "They brought a suit 
for rent, obtained a decree and sold the 
property and puchased it themselves. 

The rent suit was brought not against 
the plaintiff butagainst the auction- purchaser 
defendant No. 4. ; 

It was held that this was a fraudulent 
decree. The defendants Nos. l and 2 
dispossessed plaintiff in virtue of delivery 
of possession to defendants Nos. 1 and 2 
in execution of the rent-decree. . 

Thelearned Judges held that as the de- 
fendants Nos. l and 2 were at the time of 
dispossessing the plaintiff still her land- 
lord Art. 3,of Sch, III applied. The. 
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a case where dispossession has been by a 
person who at the time of the dispossession 
in whatever way the dispossession might 
take place either through a civil wrong or 
by means of criminal force occupies the 
position of a landlord or possesses the ` 


character of a landlord and had the capacity 


ofa landlord; the dispossessidn must be 
taken to have been effected by the landlord, 

The respondent relies on the case of Ram 
Kinkar Tewari v. Sthiti Ram Panja (3). in 
that case the landlord obtained a decree for 
rent against one Khetra Nath Tewari. The 


. judgment-debtor died leaving three infant 


sons. Then the decree-hdlder applied for 
execution, sold the property and bought it 
himself. i T" 

- The uncle of the minors applied to set 
aside the sale. The District Judge found 
thet as the infants had not come within 2 
years their title had been extinguished 


-under Art. 3, Sch. II], and he refused to 


cancel the same. ; 

Mukerji, J., held that Art. 3, Sch. III, 
had no application because when a landlord 
in execution of a decree for rent puts the 
holding to sale and purchases it himself 
and obtains delivery of possession through | 
the Court such dispossession of the tenant 
is not dispossession within the meaning of 


Art. 3, Sch. III. The same view is taken in 


the case of Kamal Dhari Thakur v. Ram- 
eswar Singh Bahadur (4), with reference to 
page 818* left hand column. See also the case 
of Brojo Kishore Mahapatra v. Saraswati 
Dassi (5), with special réference to the 
remark of Banerji, J., at page 3357. 

The learned Judge remarks : l 

“I would however, observe, that if the 
Article applies, as I think it does, only to 
suits as between landlord and tenant it 
would not be right to hold thatit is applic- 
&ble to a suit where the dispossession is by 
the defendant acting, not as landlord, but 
expressly, ina different capacity, viz., that of 
auction-purchaser ofthe right, title and ` 
interest of a tenant ata sale held in exe- 
cution of a rent-decree obtained by him ag 
a co-sharer landlord." 
: The learned Judge followed the case of 
Abhoy Charn Mookerjee v. Sheik Titu (0), 
where it was held that the special limita- 


iC 19 Ind. Cas, 545; 17 O. W. N. 817. 

(5) 60. W. N. 333. - 

_ (6) 2 O. W.N. 175. 
. *Page of 17 O. W, N.— £d. | 
{Page of 6 O, W, N.—(Ed.] 
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tion of Art. 3, Sch. III, Bengal Tenancy Act, 
did not apply where a tenant is dispossess- 
ed fromthe holding by his landlord not 
as a landlord but as a representative of 
the person whose right, title and interest 
he has purchased. We have clearly, there- 
fore, conflicting decisions. The case of 
Kedar Nath Biswas v. Kamini Sundari 
Dassya (1) is an authority for the proposi- 
tion that if the relationship of landlord 
and tenant exists between the parties at 
the time of dispossession it is immaterial in 
what capacity the landlord took possession. 
The dispossession is to be considered as 
being by the landlord as such and Art. 3, 
Sch. III, appliés. 

The othercases hold that the deciding 
factor is in what capacity the disposses- 
. sion is effected and if the dispossession is 
by the landlord in his capacity as auction- 
purchaser or any other capacity except a 
landlord Art. 3, Sch, IIT, does not apply. 
The question, therefore, requires to be con- 
. sidered by the Full Bench. My learned 
. brother, however, is of opinion, that the 
facts as found would not justify areference 
‘to a Full -Bench and I, therefore, proceed to 
decide the appeal. Speaking for myself 
and with great respect to the learned 
Judges who have held otherwise Ithink 
the case of Kedar Nath Biswas v. Kamini 
Sundari Dassya (1) was wrongly decid- 
ed. The Article in question is found in 
the Bengal Tenancy Act, an Act which 


deals with .relations between landlords ` 


and tenants and defines their respective 
rights, . As the learned Chief Justice 
(Jenkins, C. J.) remarked in Rudra Narain 
v. Natabar Jana (7): 

“We recently had -occasion to enter a 
protest against extending the terms of the 
Article by the use of'any figure of speech 
or metaphor.” 

See also the remarks of the same learned 
Judge in the case of Basanta Kumari v. 
Nanda Ram (8). Speaking for myself, it 
seems to me that aspecial law of limitation 
which largely curtails the ordinary rights 
of the subject by reducing the period of 
limitation within which he can come to 
enforce his rights,from 12 to 2 years requires 
to be most strictly construed and my own 
opinion is that the Article can only apply 
when the landlord dispossessed his tenant 


(7) 21 Ind. Oas. 431; 18 O. L. J. 89; 41 O. 52; 18 GQ. 
W. N. 353. | 
‘ace 20 Ind, Oas. 350; 180. L. J. 86; 17 0. W.N, 
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in the capacity of landlord, When he dis- 
possesses in any other capacity it is not a 
question between landlord and tenant but 
between the peraon on theland and the auc- 
tion-purchaser. 

In the present case it has been found 
that the dispossession was by the landlord 
in his capacity of auction-purchaser and 
in that view of the case I think the ordinary 
twelve years'rule applies, - The finding of 
the lower Appellate Court is right and I 
would, therefore, dismiss the appeal, 

The resultis that the appeal stands dis- 
missed with costs. 

Page, J.—I regret that I cannot take 
the view of this case that has found favour 
with my learned brother Cuming. The 
following salient facts were either found by 
the lower Courts oradmitted by the par- 


‘ties, 


_At all material times prior to the institu- 
tion of the present suit the relationship of 
landlord and tenant existed between the 
parties, the  plaintiffsrespondents with 
their co-sharers, the pro forma defendants 
Nos. 3 and4 holding the lands in dispute 
as karsha tenants of the appellants, the de. 
fendants Nos. 1 and 2. On the 30th May 
1314, the defendants Nos. land 2 brought a 
suit for arrears of rent against all the 
co-sharer tenants, and on the 10th Novem- 
ber, 1914, obtained an ex parte decree 
against the plaintiffs and defendants Nos. 3 
and 4. When the rentsuit was instituted 
however, the plaintiffs were minors, and 
not being duly represented in the suit the 
decree was not binding upon them, and ag 
against the plaintiffs the proceedings were 
wholly nulland void. On the 25th Decem- 
ber, 1915, in execution of thesaid decree 
the defendants Nos. 1 and 2 obtained 
through the Court symoblical possession of 
the lands in suitwhich up till that date 
admittedly had been in the possession of 
the plaintifis and their co-sharers, It ig 
common ground that the plaintiffs have 
been in possession of the lands within 19 
years prior to the present proceedings, and 
thetrial Court found that at the date when 
the plaintiffs filed the presént suit the de- 
fendants Nos. 1 and 2 were in possession 
through their tenants the defendants Nos. 5 
to? who are in actual possessien of the 
lands. The lower Courts, however, are not 
in agreement as to the date upon which 
the defendants Nos. land 2 dispossessed 
the plaintiffs : the trial Court holding that 
the “ plaintiffs were dispossessed by the 
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landlords sometime before the disposal of 
the criminal ease viz., sometime before 2nd 
November, 1916;° the lower Appellate 
Court, on the other hand, being of opinion 
that “ there is absolutely no room for doubt 
that the defendants have dispossessed the 
plaintiffs by the delivery of possession on 
20th December, 1915.” AslIapprehend the 
matter, however, it is immaterial which 
date is taken for, in my opinion, in either 
event the plaintiffe' suit must fail. 

Now, if theonly form of possession which 
the defendants obtained was that which 
they received when symbolical possession 
of the lands in suit was given to them by 
the Court on 25th Dacember, 1915, the de- 
fendants cannot be held to have dispossess- 
ed the plaintiffs for as against the plaintiffs 
who were not duly impleaded and were not 
bound by the proceedings in the rent suit, 
symbolical possession is no possession at 
all; [Juggobundhu Mukerjee v. Ram Chunder 
Bysack (9), Runjit Singh v. Bunwari Lal 
Sahu (10), Juggobundhwu Mitter v. Purnanand 
Gossami (11), Radha Krishna Chanderji v. 
Ram Bahadur 
Mukherjee v, Arunodoy Ghose(13).] Inasmuch, 
therefore, as, upon that hypothesis the 
defendants Nos. land 2 cannot bo regarded 
as having dispossessed the plaintiffs, the 
. plaintiffs’ claim to recover possession against 
defendants Nos. 1 and 2 must fail. It is 
further to be observed that as against de- 
féndants Nos. 5—7 who, as the trial Court 
Held, are in actual possession no relief was 
claimed inthe plaint, and the trial Court 
rejected an, application by the plaintiffs to 
amend the plaint by adding a prayer for 
suitable relief against these defendants. On 
the other hand, if it is open to this Court, 
having regard to the decision of the lower 


Appellate Court upon the question whether. 


actual dispossession was effected ,toacceptand 
proceed upon the finding of fact by the trial 
Court thatthe plaintiffs were actually dispos- 
péssed by the landlords, the defendants Nos. 
l’and’2, sometime before the 2nd November, 
1916, I am ofopinign, that the plaintiffs’ 
silit which was brought on 25th July, 
1919, is barred: by Sch. III, Art 3 of the 


(9) 5 0. 584; 5 O. L. R. 518; 3 Shome L. R. 03; 2 
Ind..Deo. (N. 8.) 979. 

10) 10 O. 998; 5 Ind. Dec, n s.) 662. 

11) 16 C. 530; 8 Ind. Dec. (x. s.) 350. 

12) 43 Ind. Qas. 268; 20 Bom. L. R. 502; 16 A. L. 
J.33; 23 M. L. T..26; 4 P. L. W. 9; 34 M. L. J. 97; 7 
Iu- W. 149; 22.0. W.N. 330; 27 C. L. J. 191; (1918) M. 
W. N. 183 (P. 0). 

(13) 58 Ind. Cas. 381; 25 C. W, N. 108, 
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Bengal Tenancy Act. (Act VIIL of 1889, as 
amended). Article 3 provides that a suit 
to recover possession of land claimed by 
the plaintiff as a ratyat or under-raiyat 
must be brought within 2 years from the 
date of dispossession. Now, the terms of 
Art. 3 are unrestricted, and are wide enough 
to include suits brought by razyats or. 
under-raiyats to recover possession of land 
from any person who has dispossessed 
them, whoever he may be. Havirg regard 
to ‘the preamble of the Act, however, and’ 
the intention of the Legislature to be col- 
lected from the terms of the enactment, 
it is now well settled that the term “dis- 
possession" as used in Art.'3 means. “dis- 
possession by the landlord.” [Rudra Narain 
v. Natabar Jana (7)). It follows, therefore, 
that a suit to regover possession, of land 
after dispossession will not be within the 
ambit of Sch. ILI, Art. 3 unless (1) the 
plaintiff isa ratydt or under raiyat, (2) the 
dispossession is by his landlord, (3) the 
suit is brought within 2 years from the 
date of dispossession. In the present ease, 
however, each of these conditions is ful-, 
filled, and, in my opinion, the suit is barred 
by limitation. The present suit appears. 
to me to be indistinguishable from; and 
governed by, Kedar Nath Biswas v. Kamini 
Sundari Dassya (1). I was a party to the 
decision in that case, and I adhere to the 
opinion that I then expressed. I confess 
that I am at a loss to understand what. 
difference it could make either in that 
case or in the present one that the land- 
lord, had obtained delivery of. possession 
through the Court in execution of a decree 
by which the plaintiffs were not bound, 
and which as against them wasa nullity, 
and in no way affected the relationship 
of landlord and tenant that at all material 
times subsisted between the plaintiffs who 
were dispossessed and the defendants who 
dispossessed them. e ; 

I should have been prepared in the cir- 
cumstances’ to let the matter rest there, 
and: not to embark upon a consideration. 
of the further question as to whether the 
capacity in which the landlord purported 
to dispossess the tenant affects the appli- 
cability of Sch. IL, Art. 3 or in other 
words, whether the plaintifs must have 
been dispossessed by the landlords as such; 
for the trial Court found as a fact that 
the plaintiffs were actually disposséssed by 
the landlords, sometime before 2nd No- 
vember, 1916, and there is no finding -by 


[o8 1. C. 1996] 
either Court that such dispossession was 
by the defendants Nos.l and 2 in their 
capacity of auction-purehasers, My learn- 
ed brother, however, upon the hypothesis 
that the defendants Nos, 1 and 2 when 
they actually dispossessed the plaintifis in 
or about 2nd November, 1916, were acting 
in the capacity of auction-purchasers and 
not of landlords, is of opinion, that Sch. 
ILI, Art, 8, does not apply to the present 
suit, and in these circumstances I feel 
that I ought to express my own opinion 
on the matter. No doubt, there is author- 
ity to support the view which has com- 
mended itself, to Cuming, J.; see Abhoy 
Charan Mukerjee v. Sheikh Titu (6), Brojo 
Kishore Mahapatra v. Saraswati Dassi (5), 
Mahomed Khalil v. Hirendra Nath Bhatta- 
~charya (14), Kamal Dhari- Thakur v. Ram- 
eshwar Singh Bahadur (4) and Ram Kinkar 
Tewari v. Sthiti Ram Panja(3). The ratio 
decidendi of these cases appears to be 
that where a landlord has purchased the 
holding at an auction-sale held in execu- 
tion of a decree and has obtained delivery 
of possession through the Court; he is 
given possession not as landlord, but as 
auction-purchaser, That, of course, is 
true, But if the tenants who were dis- 
possessed in this manner were not parties 
to the proceedings the delivery of symbo- 
lical possession to the landlords through 
the Court will not affect their status or 
‘their rights, On the other hand, -if the 
tenants were parties to such proceedings, 
and their landlords obtained a decree 
that was binding upon the tenants, and 
the landlords having purchased the pro- 
perty at an execution sale are given 
symbolical possession by the Court, such 
formal possession as against the tenants 
will operate as actual possession, and limi- 
tation will commence to run against the 
tenants from the date when such symboli- 
cal possession wasobtained. [Radha Krishna 
Chanderji v. Ram Bahadur (12)]. But can 
it be said that in such circumstances 
that the tenants have not been dispossessed 
by their landlord? Undoubtedly, it was 
the Court that physically effected the dis- 
possession, but who brought it about? 
If the landlorda had not applied for the 
attachment aud sale of the property would 
i& have bsen sold? Clearly not. In my 
opinion the landlords cannot evade res- 
ponaibility for the dispossession of their 


(10 5 O. L. J, 650, 
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tenants merely because they have resort- 
ed to the process of the Court asa mode 
of effecting the ouster. The Court will 
lean against the recognition of such a 
dual legal personality in the person who 
dispossesses the tenant. [See per Stanley, 
O. J., in Bhagwati v. Banwari Lal (15).| 
Again, if it be urged that Sch. IIT, Art. 3 
ought only to apply to suits in which the 
tenant has been dispossessed by the land- 
lord acling in the capacity of landlord 
and when the landlord has effected the 
dispossession “by taking the law into his 
own hands and otherwise than in due 
course of law,” [Kamal Dhari Thakur v. 
Rameshwar Singh Bahadur (4)] because of 
the hardship which the tenant may suffer 
unless a narrow construction is placed upon 
Art. 3, the answer is that no justifica- 
tion for such a restricted interpretation is 
to be found in the language in which 
Article is couched, and to read into tha 
Article words which it does not contain 
upon. grounds of expediency is to legislate 
and not to administer the law. I can 
find no warrant for such a construction, 
and I agree with the view that Chamier, 
©. J.,expressed as to the meaning and 
effect of Sch. III, Art. 3. His Lordship 
observed that “it is contended that the 
Article applies only when the raiyat has 
been dispossessed by his landlord acting 
as such. In fact the argument went to 
the length that the Article applies only 
when the landlord says either expressly 
or impliedly to the ratyat: ‘I am your 
landlord, you are my ‘tenant. You must 
vacate the land’ and then turn tho raiyat | 
out wrongtully.a seas vet seve onl am 
not prepared to place such a narrow con- 
struction on Art. 3. It appears tome that 
if it is shown that the plaintiff raiyat is 
in fact a tenant of the defendant who dis- 
possessed him, in respectof the land claim- 
ed in the suit, then Art. 3 appliea to the 
suit. The object of that Article seents to 
be to provide a short periód of limitation 
for a suit by a raiyat to recover a hold- 
ing from which he has been dispossessed 
by his landlord. 'The reason or excuse, 
good, bad, or indifferent, given or supposed 
to have beeu given by the landlord for 
dispossessing his tenant appear$ to have 
no bearing on the enactment and much 
confusion must ensue if the applica- 
bility ot the enactment is made to depend 
(15) 1 Ind. Cas, 416; 31 4,82 at p.89; 5M. L. T. 
185, SA. L. J. 71. 
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upon such considerations; Kunti Dai v. 
Jharu Lal Das (16): Amin ud din Munshi 
v. U:fat un nissa Bibi 617), Fani Bhusan 
Sarkar v. Pulin Chandra Mandal (18), 
Satis Chandra Basu v. Nittya Gopal Haldar 
-(19), Pitambar Mahapatra v. Bhagabat Lal 


(200, Nabin Chandra. Shaha v. Wajid 
(21). Kedar Nath Biswas's case (1): In 
this suit the plaintiffs’ substantial 


claim is to recover khas possession of 
the land, and the claim for a declaration 
of title to.the land is merely ancillary 
to the claim for possession which I 
hold to be barred by limitation. In my 
opinion, the Court in the exercise of its 
diseretion ought not in these circumstances 
to grant the plaintifis a declaration of 
their title to the property; Sree Narain 
Mitter v. Sreemutty Kishen Soondari Dassee 
(22), Strumathoo Moothoo Vijia, Ragoonadah 
Ranee Kolandapuree Natchiar v. Dorasinga 
Tevar (23), Rampal Singh v. Balbhaddar 
Singh (24). I would allow the appeal, .and 
. dismiss the plaintiffs’ suit with costs. 

M. B. Appeal dismissed. 

A. N. A. 

(16) 40 Ind. Cas. 907; 2 P. L. J. 567 at p. 571; 2 P, 
L: W. 16; (1917) Pat. 247. 
ay 3 Ind. Oas. 315; 13 CO. W, N. 108; 9 C. L. J. 


(18) 35 Ind; Cas. 838; 210, W. N. 976. 
(19) 40 Ind. Cas. 419; 21 C. W. N. 978. 
(20) 24 Ind, Cas. 860. 
iu 98 Ind: Oas. 598; 31 C. L, J. 199; 24 C. W.N. 


(22) I. A. Sup. Vol. 149; 19 W. R. 133; 11 B. L. R. 
171; 3 Sar. P. O. J. 203 (P C). 
pas I. A. 169; 23 W. R.314; 5 B. L. R. 83 


` (23) 99 L. A. 203at p. 21; 25 A. L6 0. W.N. 
B49; -4 Bom, L, R. 832; 8 Sar. P. O. J, 340 (P. C). 
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ALLAHABAD HIGH COURT. 
.SgcoND Civin APPBAL No. 1027 or 1923. 
ME A pril, 13, 1926. 

Present: —Mr. Justice Kanhaiya Lal and 

. Mr. Justice Ash worth. 

PANNA LAL, AND OTRERS—DEFENDANTS — 
MM APPELLANTS 
Ss versus 
.ROSHAN LAL-—PraiNTIFF—RESPONDENT. 
` Agra Tendmey Act (II of 1901), ss. 10, 84—Ex-pro~ 
prietary right—Sale of equity of redemption, effect of 
~tGonfession of judgment for rent at certain rate— 
Presumption that holding is continued at same rate of 
rent—Purchaser of equity forredemption compelled to 
pay arrears of rent due by mortgagor to mortgagee— 
Right to recover from mortgagor. 

The defendants usufructuarily mortgaged their in- 

terest in a zemindari but continued to remain in 


PANNA Lab 9. 


ROSHAN LAL, [9B C. 1926] 


possession. The mortgagee sued for rent and the 
defendants confessed judgment therein fora certain 
amount. The plaintiff purchased the proprietary 
rights of the defendants in Court sale and in a suit 
to redeem the mortgagee had to pay him arrears of 
rent also at the rate admitted by the mortgagors in 
the previous compromise decree. In a suit by the 
plaintiff to recover the said amount from the defend- 


ants: 

Held, that the plaintiff was entitled to recover the 
same. [p. 147, col. 1.] 

Per Ashworth, J—An ex-proprietary tenancy did 
not come into existence by reason of the purchase of 
the equity of redemption by the plaintiff inasmuch 
as on the date of the purchase the proprietor was tha 
mortgagee and the defendants had only the equity of 
redemption. [p. 147, cols 1 & 2.] 

Where parties agree to a certain amount of rent in 
respect of certain past years and the party in posses- 
sion continues to retain the land it must be deemed 
that he retains if on condition of paying a similar 
rent in future. [p. 147, gol 2.] 


Second appeal against a decree of the 
District Judge, Agra. 

Mr. Sailanath Mukerji, for the Appellant. 

Mr. N: P. Asthana, for the Respondent. 


JUDGMENT. 

Kanhaiya Lal,d.—There is no force 
in the appeal. The plaintiff sued for arrears 
of rent due in respect of a holding in the 
cultivatory possession of the defendants. 
The defendants were the original zemindars. 
They mortgaged their eémindari share 
with possession with one Puranmal in 1894, 
but they did not give him actual possession 
over the area under their cultivation. On 
the other hand it is admitted that they - 
retained possession of it and paid rent to 
Puranmal for the same. Subsequently ina 
suit filed by Puranmal for the recovery of 
arrears of rent against them there was a 
compromise between Puranmal and the 
present defendants, and the claim of Puran- 
mal was decreed for arrears of rent ata 
certain rate in 1918. 

Later on the present plaintiff purchased 
the proprietary interest of the defendants 
at an auction sale, and brought a suit. for 
the redemption of the usufructtuary mort- 
gage of 1894 and obtained a decree on the 
26th July, 1920, by whieh he was directed 
to pay not only the amount of the mort- 
gage-cmoney but also the arrears of rent 
due to the mortgagees from the tenant. He, 
therefore, acquired a right, to sue the 
defendants for the arrears which they were 
liable to pay the original mortgagees, 

It is contended on behalf of the defend- 
ants that by virtue of the auction sale the 
defendants acquired ex-proprietary rights, 
and that no rent can be claimed from them 
until it has been fixed by the Collector 


- 
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under s. 36 of the U, P. Land Revenue Act, 
but the rent payable by the defendants 
to the original mortgagees was practically 
fixed by the compromise decree of 1913, 
and as the arrears claimed are for the 
period during which the mortgage was 
subsisting, the plaintiff is entitled to recover 
tho3e arrears at the rate fixed by the 
compromise as the successor-in-interest of 
the mortgagees. The appeal, therefore, 
fails and should bs dismissed with costs 
including fees inthis Court on the higher 
scale, 

Ashworth, J.—I concur with the 
order passed. When the defendants failed 
to give Puranmal possession of the land 
under their cultivation, as required by the 
usufructuary mortgage, which they execut- 
ed in his favour, they must “be deemed to 
have occupied this land without right or 
title. At that time there was no provision 
of law which gave them a right to retain 
possession as ex-proprietary tenants. Puran- 
mal later on in 1913 sued them for rent 
although they were mere trespassers. He 
was entitled to doso under the provisions 
of 8.34 of the Agra Tenancy Act (U. P. 
Act Ilof 1901). The suit was compromised, 
and the defendants confessed judgment to 
a certain amount. This decree had the 
effect of changing the position of the defend- 
ants as trespassers into that of tenants for 
a specified rate ofrent. The present plaint- 
iff then purchased the equity of redemp- 
tion from the defendants, and brought a 
suit for the redemption of Puranmal's 
mortgage. Redemption was allowed, but 
the plaintiff was required to pay to Puran- 
mal arrears of rent due in respectof the land 
cultivated by the defendants. It is not 
clear to me under what provision of law 
they were required to pay up these arrears 
ofrentas a condition ofredemption. At the 
same time itis' clear that by paying up these 
arrears ofirdntthey must be deemed to have 
purchased from Puranmal an actionable 
claim, namely, the right to recover these 
arrears of rent fromthe defendants. They 
are, therefore, entitled to suethe defendants. 
The mortgage of Puranmal was redeemed 
in 1920, and the suit for arrears of rent 
was filedin 1920 with reference to years 
1917 to 1918 onwards, so the claim would 
not appear to be time-barred, and no plea 
of limitation was raised, 

The appellants’ objection that an ex-pro- 
pristary tenancy came into existence by 
reason of the purchase from them by the 
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plaintiff of the equity of redemption cannot 
be sustained. The defendants at the date 
of this purchase were not proprietors. 
They were only entitled to the equity of 
redemption. The proprietor was the usu- 
Íruetuary mortgagee Puranmal, It is again 
contended that the compomise referred to 
in the case brought by Puranmal against 
the defendant decided thatthe latter should 
pay acertain sum as interest on the mort- 
gage and not as rent. Both Courts have 
decided against this plea and rightly, The 
suit was one for arrears of rent, and the 
circumstances were such as, in the light 
of s.34 of the Tenancy Act, to give Purn- 
mal a right to claim rent. The compromise 
must, therefore, be deemed to have been 
an agreement to pay rent. Where parties 
agree to a certain amountof rent in respect 
of certain past years, and one of the parties 
continues to retain the land it must be 
deemed that he retains it on the condition 
of paying a similar rate of rent in future. 
There is no force in the grounds of appeal. 
The appeal, therefore, fails andis dismissed 
with costs including fees in this Court on 
the higher scale. 

By the Court.—Tbhe appeal is dis- 
missed with costs including fees in this 
Court on the higher scale. 

A, N. A, Appea! dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DzoREE No. 2674 
or 1923. 

May 14, 1926. 

Present: —Justice Sir William Ewart 
Greaves, KT., and Mr. Justice Mukerji. 
GOBINDA CHANDRA PAL AND OTHERS— 
DEFENDANTS— ÀPPELLANTS 

yersus . 
PULIN BEHARI BANERJEE AND OTHERS 
— PLAINTIFFS— RESPONDENTS. 

Evidence Act (I of 1872), ss. GS, 00---Atlesting wit- 
ness hostile—Mortgagee, duty of —Examination, whe- 
ther can be dispensed with--Document more than. 
80 years old—Presumption of genuineness, whether 
inapplicable to documents of title. 

The provisions of s 68 of the Evidence gct ure 
mandatory and are not controlled by s. 90 of the Act, 
|p. 149, col. L] d 

The mere fact that the only surviving attesting 
Witness to a mortgage-deed is considered hostile by 
the party does not relieve him from the duty cf exs 
amining him asa witness. [ibid] 

Tula Singh v. Gopal Singh (2), followed, 
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Merely taking out summons and warrants is not 
enough to comply with the requirements of s. 68, 
Evidence Act but the processes mentioned in O. XVI, 
r. 10, C. P. O., have all got to be exhausted. [p. 149, 
cols. 1 & 2.] 

Regardless ofthe question as to whether a docu- 
ment forms the foundation of a party's right or whe- 
ther itis sought to be used as a piece of evidence 
the Court may, in a proper case, rely upon the 
presumption under s. 90, Evidence Act. [p. 150, col. 
2 


Shafig-un-nissa v. Shaban Ali Khan (5), Trailokia 
Nath Nundi v. Shurno Chun Goni (6), Govinda Hozra 
v. Protap Narain Mukhopadhya (7), relied on. 

Appeal against a decree of the District 
Judge, Bankura, dated the 4th of August, 
1923, affirming that of the Munsif, First 
Court, Bishunpur, dated the 9th of Febru- 
ary, 1922. 


Babu Surendra Nath Ghosal, for the Ap- 
pellants. 

Dr. Bijan Kumar Mukherjee for Babu 
Panchanon Ghose, for the Respondents. 


JUDGMENT. 

Mukerji, J.—This appeal arises out 
of a suit for sale based on a simple mort- 
gage-bond. The bond was executed by de- 
fendants Nos. 1 to 6 or their predecessors in 
favour of the plaintiffs’ father on the Zlst 
June, 1885. It was an instalment mortgage- 
bond by which the executants promised to 
pay 191 maps of paddy at the rate of 7 maps 
per annum from the years 1293 to 1316 
B. S. and the balance of 5 maps in the year 
13817. B. S. The bond stipulated that in 
addition to the payment of any one instal- 
ment the mortgagee would be entitled forth- 
with to realize the whole of the paddy then 
remaining due With interest at a certain rate. 
-Subsequent to the execution of this bond 
and on the 7th June, 1901, the mortgagors 
executed another mortgage-bond in respect 
of the same mortgaged properties in favour 
of the plaintiffs’ mother, The plaintiffs’ 
mother instituted a suit on the basis of this 
latter bond, obtained a decree and in execu- 
tion of that decree the mortgaged properties 
were put up tosale and purchased by the de- 

fendant No. 7. The plaintiffs’ case is that the 
— instalments due for 1316 and 1317 were not 
paid and in the present suit the plaintiffs 
sought to enforce the mortgage by sale of the 
mortgaged properties for the said dues. 
The suit has been decreed by both the 
Courts below and the defendants Nos, 1 to 
5 and 7 have preferred the present appeal. 

The first contention urged on behalf of 
the appellants is to the effect that the plaint- 
iffs are estopped from enforcing their mort- 
gage in the present suit because this mort- 


GOBINDA CHANDRA PAL V. PULIN BEHARI BANSRJÉE, 


(98 1, O. 1886) 


gage was not set out in the suit instituted 
by the plaintiffs’ mother against the mort- 
gagors. Itis said that the plaintiffs’ father 
conducted the suit on behalf of the plaint- 
iff. mother, and by reason of the provisions 
of O XXXIV, r. 12, C. P. C, it was incum- 
bent upon the plaintiffs’ mother in that 
suit to set out the mortgage upon which the 
present suit has been instituted, and that 
inasmuch as this mortgage was not set out 
in that suit the plaintiffs are estopped from 
putting forward their present claim. The 
finding of the Courts below is to the effect 
that the plaintiffs’ mother was not the 
benamidar of the plaintjffs’ father. That 
was a suit in which the plaintiffs’ father 
was not a party. It was not obligatory 
upon the plaintiffs mother in that suit to 
have set vut this mortgage. Unless it could 
be shown on behalf of the appellants that 
there was a duty in the plaintiffs’ mother to 
have set out this mortgage either herself 
or through her agent who looked after the 
proceedings in that suit on her behalf the . 
question of estoppel does not really arise. 
A further argument was sought to be ad- 
vanced with regard to this matter based on 
the lines upon which para. 7 of the 
written statement of the defendants was 
worded, namely, it was alleged that by 
reason of the conduct of the plaintiffs’ father 
in connection with the suit to which I have 
referred the defendant No. 7 was misled into 
purchasing the properties; in other words, 
that plaintiffs’ father who though not a 
party to those proceedings was actually do- 
ing everything therein on behalf of his wife 
and he did not mention either in the pro- 
ceedings or in the gale proclamation that 
there was this prior mortgage, and by 
reason of his conduct in this respect the 
defendant No. 7 was misled and he pur- 
chased under the idea that there was no 
such mortgage. This lineof defence though 
foreshadowed in the written statement does 
not appear to have been developed in any 
of the Courts below and indeed there are no 
materials upon the record upon which the 
appellants can urge this contention. 

The second ground urged is to the effect 
that the deed upon which the cuit Las been 
instituted has not been legally proved. 
This contention is based upon the provisions 
of s. 68 and s. $Uof the Evidence Act. It 
is urged on behalf of the appellants that 
the provisions of s. 68 which are manda- 
tory have been overlooked and the provi- 
sions of s, 90 have been misapplied. The 
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bond in question bears the signatures of 9 
attesting witnesses allof whom, upon the 
findings of the Courts below, are dead with 
the exception of one, namely, one Baikunta 
Nath Saha. It was alleged on behalf of the 
plaintiffs that this witness who was alive 
was hostile to them, and it appears from 
the findings of the learned Munsif that an 
attempt was made on behalf of the plaintiffs 
to produee the witness before the Court but 
that attempt had failed. The learned Judge 
does not appear to have recorded any find- 
ing with regard to the endeavours alleged 
to have been made by the plaintiffs to secure 
the attendance of this witness. He has, how- 
ever, observed that the witness was hostile 
to the plaintiffs. The Courts below in this 
state of the circumstances relied upon the 
. presumption contained in s.-90 of the Evi- 
dence Act.and has held that the document 
being more than 30 years old it should be 
presumed that it was duly executed by the 
executantand duly attested by the attesting 
witnesses. So far as the contention based 
upon s. 68 of the Evidence Act is concerned 
reference has been made toa decision of this 
Court in the case of Shib Chandra Singha 
v. Gour Chandra Paul (1). This decision, 
however, is of no assistance to the appellants 
- inasmuch as all that has been said therein is 
that the section is imperative and itis not 
only applicable to cases where the attested 
instrument is the ground of action but also 
to cases where itis used in evidence for 
collateral purposes. No question arises in 
the present case as to whether the document 
may be used for collateral purposes or not, 
The wording of s. 68, however, is very clear 
and the provisions of the section seem to 
be mandatory. The section does not appear 
to be controlled bys. 90 of the Evidence Act 
atall. The mere fact that the only surviv- 
ing attesting witness is considered hostile 
by the party does not relieve him from the 
duty of exathining him as a witness, and 
this has been held in the case of Tula Singh 
v. Gopal Singh (2). Nor is it enough that 
summonses and warrants had been issued 
upon the witness and the witness had failed 
tó appear; and it has been so held by this 
Court in the case of Piyari Sundari Dasi v. 
Ratha Krishna Datta (3), of which a note 
will be found in 17 Caleutta Weekly Notes, 
Notes portion at p. 60. Merely taking out 


(1) 68 Ind. Oes. oe 35 U. L. J. 473; A. I. R. 1922 Cal, 
4 


160; 27 ©. W. N. 
(2) 38 Ind. Cas. 604; 1 P. L. J. 369, 
` (3) 27 O. W. N. 60 (notes), 
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sumions and warrants is not enough td 
comply with the provisions of s. 68 but the 
processes of the Court such as are men- 
tioned in O. XVI, r. 10, C. P. CO, have 
all got to be exhausted. Upon the findings 
of the learned Judge to which I have re- 
ferred it does not appear that such pro- 
cesses were exhausted in the present case, 
and prima facie it would appear that on 
this ground the appellants are entitled to 
a remand. An affidavit has been put for- 
ward before us on behalfof the respondents 
in which it has been stated that the said 
witness Baikuntha Nath Saha isnow dead. 
The appellants urge that no noticeof this 
affidavit was given to them and, therefore, 
they are notin a position to contradict the 
statement contained in that affidavit. As 
matters stand, therefore, the appellants seem 
to me entitled to remand. But in view of 
the opinion which I am about to express 
upon the other grounds that have been 
urged in support of this appeal I do not 
think that any useful purpose will be served 
by making an order forremand. 

As regards the contention based upon 
s. 90 of the Evidence Act the argument in 
substance is thatthe presumption contained 
in that section should not be given effect 
to in a case where the document is the 
basis of the title of the party who has 
sought to useit in evidence. In support 
of this contention reliance has been placed 
upon the decision of this Court in the case 
of Shyam Lal Ghose v. Rameswari Basu (4). 
In the judgment of this Court in that case 
in which the question arose as to whether 
a Will can be proved by means of the pre- 
sumption under s. 90 of the Evidence Act 
it was thus said:—"If the rule were appli- 
eable to a Probate Court, it would not be 
necessary to prove Wills executed 30 years 
before the death of the testator... We are 
unable to hold, therefore, that the rule 
applies to proofof a Will in the Probate 
Court. Besides,s. 90 of the Evidence Aet, 
merely says, that in the caseofa document 
30 years old, the Court may raise presump- 
tions mentioned in it, not that it must do 
so. Where the genuineness ofthe document 
is for any reason doubtful it is open to the 
Court to reject it, however ancient it may 
be." Theobservation of the learned Jadgeg 
in that case to the,effect that the rule does 
not apply to proof of Will in a Prohate 
Court, in my opinion, laid down more a 


(4) 33 Ind. Cas. 273; 23 O. L. J 82. 
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rule of expediency than a hard and fast 
rule oflaw. The presumption contained 
ins, 90 of the Evidence Act, no doubt, has 
always got to be applied with a good deal 
of caution; but I am unable, in a case in 
which the presumption legitimately arises 
under thatsection, that merely because it 
isa Wil or & document upon which the 
title of the party rests it is notopen to 
the Court to apply that presumption pro- 
vided, of course, that the case is a fit and 
proper one for the applieation of the pre- 
sumption. No authority has been cited 
before us whieh goes the length of asserting 
this proposition that this presumption is 
not applicable to the case of a document 


which forms the foundation of the party's: 


tille On the other hand there are numerous 
cases in the books in which the presump- 
tion has been applied to cases of such 
documents. In the case of Shafiq-un-nissa 
v. Shaban Ali Khan (5) the Judicial Com- 
mittee had occasion to consider the pro- 
visions ofs. 90 of the Evidence Act and 
their Lordships then pointed out that 
“whatis meant by the Court may presume” 
a document to be genuine is shown by s, 4 
of the Act which is iu these terms: ''When- 
ever it is provided by this Act that the 
Court may presumeafact it may either record 
such faetas proved' unless and until it is 
disproved, or may call for proof of it”. 
In several decisions of this Court amongst 
which reference may be made to the cases 
of Tratlokia Nath Nundi v. Shurno Churn 
Goni (6) and Govinda  Hozra v. Protap 
Narain Mukhopadhya (7) this presumption 
has been applied to documents upon which 
the title of one or other of the parties 
rested and it would be pertinent to quote 
the observations of Mr. Justice Hillin the 
last of those two cases. He observed thus 
in that case:—‘If there are reasonable 
grounds for suspecting its genuineness, 
and the party relying upon it fails to satisfy 
the Court of its due execution, there is an 
end of it. But if no such grounds exist and 
it satisfies the conditions prescribed by 
8. 90 of the Indian Evidence Act, then proof 
of execution is dispensed with, and itis 
to be dealt withon the same footing as 
any other genuine instrument,...When the 
genuingness of a document purporting to be 
an ancient document is put in issue, it 


(5) 26 A. 581; 9 C. W. N. 105;6 Hom. L. R. 750; 
7 O. ©. 290; 31 I. A.217; 8 Sar. P. C. Jy 674 


(P. 0). 
(6) IL O. 539;15 Ind Dec. (N. s.) 1117, 
(7) 29 Q. 740, 
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appears to have been sometime thought 
that any presumption in its favour is there- 
by excluded.’ But this would beto deprive 
the party producingit of the benetit of 
the presumption precisely in the circum- 
stances in which he most stands in need of 
its aid." I am, therefore, of opinion that 
regardless of the question asto whether 
the document in question forms the founda- 
tion of the party's right or whether it 
was sought to be used as & piece of evi- 
dence the Court may, in a proper case, rely 
upon the presumption contained in s. 90 of 
the Evidence Act. Having regard to the 
facts of the present case to which I have 
already referred it cannbt be said thatthe 
Courts below were wrong in relying upon 
the said presumption. 

The 8rd and, 4th grounds urged on behalf . 
of the appellants may be taken up together, 
for they are really contentions which have 
been put forwardon behalfof the defend- — 
ant No.7, It has been said that a proper 
issue should have been framed as to whe- 
ther defendant No. 7 was the benamidar 
for the other defendants, that the Court 
below was wrong in excluding evidence 
which had been adduced on behalf of 
defendant No. 7 in order to prove that he 
was not the benamidar; and that the said 
defendant No. 7 had acquired a title by the 
adverse possession in respect of the mort- 
gaged properties which would be sufficient 
to enable him to resist the plaintiffs’ claim, 
I am of opinion that the question .as to 
whether the defendant No.7 is the benami- 
dar for the other defendants is a question 
of very minor importance in the present 
case. Ido notsee that any attempt was 
made on behalf of the defendant No. 7 at 
the time when the issues were framed to 
raise a distinct issue on this question and 
having regard to the findings of the learned 
Judge to the effect that it was an admitted 
fact that notwithstanding the purchase by 
the defendant No. 7 the other defendants 
are still in possession of the mortgaged 
properties. [ am unable to find that there 
is any valid ground of complaint on the part 
of defendant No. 7 in the present appeal, 

The next ground relates to the question 
of limitation. Itis based upon the supposi- 
tion that Art. 75 of the Limitation Act 
applies to the case and that the plaintiffs 
must take recourse to s. 200£ the Limitation 
Act to save limitation. This argument 
is based upon the supposition that the 
Article to apply in the present case is Art. 
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133, For the plaintiffs, in my opinion, it is 
not necessary to rely at all.upon s, 20, If 
they can show that the instalments that 
were overdue had been really paid by 
the defendants and accepted by them and 
that there was waiver by such payment 
they are perfectly competent to sue for 
recovery of the instalments due for the 
years 1316and 1317. This payment may be 
proved in the same way as any other fact 
to be proved in the ease, Inthisthe plaint- 
ifa have sueceeded according to the find- 
ings of the learned Judge. The learned 
Judge has observed in his judgment 
that "There is no good reason to 
diseredit th8 evidence of payment of 
overdue instalments. I accept the evi- 
dence of payments and hold that both 
parties waived the default". Independent- 
ly, therefore, of the provisions ofs. 20 of 
the Limitation Act and the endorsements 
of payments which are to be found on the 
back of the document the payments of the 
overdue instalmente and the receipts there- 
of by the plaintiffs have been proved in 
thecase. This contention also of the appel- 
lanta, therefore, fails. 

Thelast contention urged is to the effect 
that by reason of the provisions of Usurious 
Loans Act it should be held that the trans- 
action. was one which should not be given 
effect to by the Court. This argument over- 
looks the provisions of s. 2 of the Act which 
makes that Act inapplicable to the transac- 
tion in question. 

The result then is that the appellantsare 
not entitled to sueceed upon any of their 
contentions excepting the one based upon 
8. 68 ofthe Act to which I have referred. 
Now the positionis this. If theease goss 
back and ifthe witness who has not been 
examined is still alive he will be examined 
in thecase. If he gives evidence against 
the plaintiffs the Court will be entitled to 


rely upon s. 90 of the Evidence Act because. 


the plaintiffs case all along has been that 
the witness is hostile. If he deposes in 
favour of the plaintiffs the plaintiffs' case 
will gain additional strength. The result, 
therefore, would be that no difference would 
arise by reason of the examination ofthe 
said witness if heis alive. 

In the result, therefore, in my opinion 
. the appeal fails and must be dismissed with 
costs, 


Greaves, J.—l agree. E 
M. B. ; Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
JUDICIAL MISCELLANEOUS. APPLICATION 
No: 194 or 1922. 
“November 17, 1922. 

Present : —Mr. Ravmond, A. J. C. 
HOLLAND BOMBAY TRADING C».— 
RasPoNDENTS No, 1 

versus < 
F. O. ESSARDAS DHARAMCHAND-— 
RESPONDENTS No. 2. 

Arbitration Act (LX of 1899), s. 19—Stay of suit 
—Discretion of Court—Necessity of deciding questions 
of law, whether ground for refusing stay. 

Though arbitrators are not deprived of their juris- 
diction merely because questions of law have arisen 
between the parties, yet when an application is made 
to a Court for stay ofa suit under s. 19 ofthe Arbi- 
tration Act, the Court has a discretion to refuse the 
application for stay where points of law more fitted 
to bs decided by aJudgs than an arbitrator, have to 
be decided in the case. [p. 153, col. 2.1 
s Rupchand Billara m, for Respondents 

ôd s 
ME E. V. Castellino, for Respondents 

o. 2. 

JUDGMEN T.—This is an application 
under s. 19 of the Indian Arbitration Act 
for stay of proceedings in Suit No. 247 
of 1922 pending before ms. It is necessary 
to set out the facts leading toit. The 
applicants the Holland Bombay Trading 
Oompany contracted to sell to the oppo- 
nents Esardas Dharamchand certain piece- 
goods consisting of 121 packag»s by various 
indents containing the usual submission 
clause to arbitration in the event of any 
disputes bstween the parties. Of these 42 
packages were taken delivery of and 3 were 
cancelled and there thus remainel 76 
packages to ba taken delivery o! by the 
opponents. Oa oraboutthe 6th Januiry, 
1922, that is after the 45 packages had 
been accounted for, opponents alleg^1 that 
there was an oral agreement arrived at 
between the parties in terms of which the 
applicants re-purchased from the opponents 
46 packages of the 76- not yet taken delivery 
of, at certain agreed rates, and.at thé ex- 
change rate of ls. 6d and with regard to 
the remaining 30 packages it was agreed 
that opponents should take delivery of as 
their convenience at an exchange rate of 
2d. more than the exchange rate of the 
date of taking delivery, Obpouents further 
allege that in pursuance of this oral agree- 
ment they paid to the applicaats Rs. 50,00) 
being the amount approximately due on 
the basis of the differencs beiween the 
sale price and re-purchase value of 46 pack- 
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ages and at their convenience took delivery 
of eight packages and called upon the 
opponents for delivery of the remainder, 
but opponents are endeavouring to resile 
from the oral agreement. Opponents’ case, 
therefore, is that the. original contracts 
including the arbitration clause have been 
superseded and extinguished by the oral 
agreement subsequently arrived at. 

With regard to this oral arrangement ap- 
plicants’ version is as follows: That asa 
matter of concession to opponents to reduce 
the amount payable by them, the appli- 
cants took over 46 packages out of the 76 at 
the prices shown, against the payment of 
the loss, and thatthe basis of the rate of 
exchange was tobe that prevailing on the 
day the arrangement was arrived at, that 
is, ls. 4d, and opponents were to pay the 
total loss on or before the 5th February, 
1922, and take delivery ofthe remaining 30 
packages on or before this date. Appli- 
cants deny the assertion of the opponents 
thatthe latter were to take delivery of the 
30 packages at their convenience or that 
the amount payable was approximately 
Rs. 50,000 only, as according to them it 
was Rs. 70,000 calculating at the rate of 
exchange prevailing inthe beginning of 
January, 1922. Applicants further state 
that they prepared bills for the eight pack- 
ages out of the 30 taken delivery of allowing 
the 2d. extra in exchange on the under- 
. standing that the opponents will pay for 
the remaining packages on or before the 
5th February, 1922, but though they were 
ready and willing ¢o conform to the terms 
of the agreement, opponents were not 
prepared todo so, and in consequence of 
the opponents not having paid the total 
loss in respect of the 46 packages nor hav- 
ing paid for the 22 packages according to 
the arrangement applicants withdrew the 
concession made to the opponents and the 
parties were relegated to their rights under 
the original contracts, 

Now, as the applicants threatened arbitra- 
tion proceedings interms ofthe submis- 
sion clause containedin the Indent oppo- 
nents filed the'aforesaid suit for a declara- 
tion thattheir obligations under the Indents 
including arbitration are not subsisting and 
for an injunction against the applicants 
restraining them from proceeding with the 
arbitration. With the suit they applied 
for an interim injunction on which a 
notice was issued and after hearing the 
Pleaders for the respective parties I grant- 
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ed it on the ground that as the Pleader for 
the applicant admitted the existence of an 
arrangement between the parties subsequ- 
ent to the original contract, which arrange- 
ment appeared to me prima facie to bein 
supersession of the original contract, I was 
of opinion that the applicants should be 
restrained from proceeding with the re- 
ference to arbitration. 

The applicants now apply fora stay of 
the suit filed by the opponents and contend 
that though an agreement between them 
subsequent to the original contract was 
arrived at, yet it was amere concession 
made to the opponents to. relieve them 
from their embarrassing situation in hav- 
ing to pay a very large amount for the stocks 
purchased and was not intended tosuperseda 
the terms aud conditions of the original 
contract, and the applicants, therefore, had 
the rightto. revert to it in the event of the 
opponents failing to adhere to the terms of 
the new arrangement. 

Now, as I have remarked, the existenco 
ofsome arrangement betwean the parties 
subsequent to the original contract is not 
denied by the applicants, and though this 
was an oral arrangement yet as the Statute 
of Fraudsis not applicable in India, ‘it 
would be valid if proved. On the affidavits 
filed, the parties are not agreed as to the 
exact terms of the verbal arrangement, and 
precisely owing to its being verbal it is not 
difficult to understand the divergence be- 
tween them. But the broad fact remains 
that the condition of the original agree- 
ment between the parties has been modi- 
fied in some respects and the new arrange- 
ment admittedly made no provision for a 
reference to arbitration in the event of any 
disputes arising out of it. 

Now aceording to the applieants them- 
selves they agreed to purchase 46 packages 
out of the 76 remaining to be taken delivery 


-of by the opponents on the 6th January, 


1922, at certian rates, allowing an exchange 
rateofls.4d. as against 1 s, 344 d. pre- 
vailing on that day, on the stipulation that 
payment should in any event be made be- 
fore the 5th February, 1922, and the remain- 
ing packages should be taken delivery of 
before this date. Further in respect of the 
30 packages applieants agreed to give the 
opponents a concession of 2d. in the ex-' 
change on the understanding that all the 
goods would be paid for by 5th February, 
1922. These facla are taken from the 
affidavit of C. V. Amerongen the manager 
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of the applieants' firm who also adds that 
it was agreed that in the event of the 
aforesaid arrangements not being perform- 
ed within the stipulated time, they would 
stand cancelled and the contract will have 


to be performed in terms of the original. 


indents. This new arrangement from the 
point of view of the applicants is embodied 
in & letter, dated the 12th January, 1922, 
addressed by the applicants to their Home 
Firm wherein they state that the induce- 
ment operating in respect of the arrange- 
ment was that opponents were their princi- 
pal buyers and " we thought it better to 
meet him to some extent in his losses the 
more so as otherwise we might have had to 
wait a long time for any payments atall,and 
his position might become weaker still, also 
the fact that we now get monéy to remit, fully 
justifies the settlement.” This proposal was 
confirmed by the Head Office of the ap- 
plicants and in pursuance of the arrange- 
ment arrived at the opponents paid the 
applicants the sum Rs. 50,000. I may 
further mention that in the correspond- 
ence between the applicants and their Head 
Office there is no reference to the right 
of the applicants to revert to the original 
agreement in the event of the opponents 
failing to comply with the terms of new 
arrangement, 

The opponents, as I have remarked, are 
not at one with the applicants as regards 
the terms of the new arrangement butin 
this application itis not for me to decide 
the exaet terms and conditions of the ver- 
bal agreement. 


The question is, is there sufficient reason 
for the matter not being referred to arbitra- 
tion and are the points at issue between 
the parties such as had better be left to 
a decision by the Court? The verbal 
arrangement between the parties is not 
confined merely to an extension of time for 
taking delivery of the goods by the oppo- 
nents, if it were so, Following the case of 
Luchmi Narain Bhariodan v. Hoore Miller 
& Co. (D, Ishould have held that this cir- 
cumstance did not rescind the original con- 
tract, but the question is whether on the 
admission of the applicants themselves as 
‘to the terms of the new arrangement there 
was a substitution of one agreement for 
another. In: the case above cited, by the 
new arrangement, there was a term intro- 
duced about the inspection of the goods 


(1) 21 Ind. Cas. 217; 41 C. 35; 17 C. W. N. 1098, 
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before delivery in the godowns of thé 
plaintiff, and the learned Judge refused 
to stay the suit as in his opinion it wag 
doubtful whether a new contract had not 
been made out between the parties. This 
case seems to me applicable to the present 
one. I pronounce no opinion whatever at this 
stage as to whether the new arrangement 
superseded the original one, and whether 
the original contract was rescinded but it 
does seem to me that the question is one 
which preferably should be decided by a 
Court rather than by arbitrators, 

It isnot a simple question. I expecta 
good deal of evidence to be led on either 
side to prove the respective versions of 
the agreement which was arrived at sub- 
sequent to the original contract, and whe- 
ther the agreement was intended to super- 
sede the original contract, and whether 
the agreement was intended to supersede 


the original contract, and as the agreement 


was silent as to any reference to arbitra- 
tion in the event of any disputes arising 
out of it, whether the applicants were justi- 
fied in enforcing arbitration under the 
original contract. There are also questions 
of law involved, such as whether the new 
agreement was for consideration and whe- 
ther it operated as a novation, and whether 
the dispute was one within terms of the 
submission. No doubt, arbitrators are not 
deprived of their jurisdiction merely be- 
cause questions of law have arisen between 


"the parties, but it is for the Court to exer- 


cisa a judicial discretion whether the 
nature of the dispute between the parties 
is of such a character as could be more 
satisfactorily disposed of by a Court than 
an arbitrator. As said by Mukerji, J., in 
Kedarnath Babulal v. Sumpatram Doogur 
(2, the question whether there is a suffi- 
cient reason why the dispute should not 
be referred to arbitration in accordance 
with the submission is a matter largely 
in the discretion of the Court which, ao 


. doubt, must be judiciously exercised. So 


also in Russell on Arbitration, page 49 “The 
Court has a discretion and where the 
point is one of law and more fitted to be 
decided by a Judge, the Court will refuse 
the application for stay." The questions of 
law that arise in the present cas® are not 
such as ordinarily fall within the purview 
Of the ‘lay arbitrator and it requires the 
trained legal mind to appreciate them. It 


(2) 60 Ind, Cas. 951; 47 C. 1020, 
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was argued that the arbitrator was a fit 
person to decide the question whether the 
original contract between the parties had 
been extinguished by the new verbal ar- 
rangement, but in the consideration of this 
question there must arise important ques- 
tions of law and as an arbitrator cannot 
ba bound to state a special case for the 
opinion of the Court, the only alternative 
is to have the point decided by the Court. I 
am always averse when parties choose a tri- 
bunal of their own for the disposal of their 
differences to permitting them .to resile 
from their agreement particularly when they 
attempt to do so on grounds subsequent td 
the formation of their contract, but in the 
circumstances of this case fI think, I must 
refuse the applieation for stay. 
Application is dismissed with costs. 
AUN. A, Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Drvorce Cass No. 6 or 1925. 

June 25, 1926. 
Present:—Sir Lancelot Sanderson, Kr., 
Ohief Justice, and Mr. Justice Panton 

“and Mr. Justice Graham. 
Mes. MARY REBERIO—-PETITIONER 
l versus 
Mr. V. S. REBERIO— RESPONDENT. 

- Divorce Act (IV of 1869), s. 14, proviso—Decree 
for dissolution —Husbaud causing or conducing to 
wife's adultery—Discretion of Court. 

Ths fact that the husband caused or conduced to 
the wife's adultery Py his own wilful neglect or mis- 
conduct may be taken into consideration by the 
Court in exercising its dissretion in granting a decree 
for dissolution of marriage. Íp. 154, col. 2.] 

Reference by the District Judge, Hoogly, 
dated the 22nd December, 1925, for confir- 
mation of decree for dissolution of marri- 
age. 

"Me. R. C. Bonerjee and Babu Sachindra 

Nath. Banerji, for the Petitioner. 

. JUDGMENT. 

Sanderson, C. J.—This is a case 
which has been referred tothe High Court 
by the learned District Judge for confirm- 
ation of a decree which the learned Judge 
made in favour of the petitioner dissolving 
her marriage with the respondent. 

The fearned Judge found that the hus- 
band had deserted the petitioner for nearl 
six years and had not maintained her an 
her child and that he had been guilty of 
habitual cruelty and adultery. The learned 
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Judge then said that prima facte the peti- 
tioner was entitled to the relief asked for. 

It appears, however, that the petitioner 
admitted that she had given birth to a child 
about a year ago and that the child was not 
her husband's. 

The question, therefore, arises, under the 
proviso to s. l4 of the Divorce Act, whether 
the Court, iu the exercise of its discretion, 
should have grinted a decree, 

The proviso to this section is similar to 
tha proviso to s. 3l of the Matrimonial 
Causss Act. In respect of that proviso, it 
has bsen held in several cases that the 
fact that the husband caused or conduced 
to the wifes adultery by his owa wilful 
neglect or misconduct may be taken into 
consideration. 

One of the cases is Symons v. Symons 
(1), and at p. 1754, Sir Francis Jeune is re- 
ported to have said as follows:—" After 
very careful consideration, [have come to 
the conclusion that itis safe and proper to 
hold that the circumstances which may 
be considered in exercising this discretion 
should include the case of a husband caus- 
ing or conducing to his wife's adultery by 
his own wilful neglect or misconduct;” and 
again at page 177* the learned President 
is reported to have said: "On principle, 
there appear to me to be strong reasons 
for holding that such wilful neglect or mis- 
conduct by a husband should constitute 
matters, possibly not always conclusive, but 
fit to be taken into consideration in exer- 
cising the discretion whether a divorce shall 
be granted against him.” 

In this case, the learned Judge found 
that the respondent deserted the petitioner 
for at least four years, that she went to 
live with her brother until his death, after 
that, with her mother until she died, and 
that after her mother’s death she was abso- 
lutely destitute. He referred to’ other 
matters and concluded by saying: “There 
ean be no doubt that the husband by his 
own conduct is largely, if not wholly, res- 
ponsible for his wife's guilt. On the facts 
of the ease, lam inclined to believe that 
the petitioner was forced by necessity and 
circumstances created by her husband to 
become unchaste." 

I am not prepared to disagree with the 
fiading at which the learned Judge arriv- 
ed; and, in view of that finding, I am of 


_ (1) (1897) P. D. 167 at pp. 175 & 177. 
*Pages of (1897) P. D.—|[Ed.] 
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- opinion that the Court should exercise its 


discretion: in this case in favour of the. 


petitioner and confirm the decree for dis- 
solution of marriage which has been made 
by the learned District Judge, 

Panton, J.—1 agree. 

Graham, J.—1 agree. 

8. D. Decree confirmed, 
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RANGOON HIGH COURT. 
Civiu MISCELLANEOUS ArPEAL No, 79 
or 1925. 

l May 11, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Carr. 
ABDUL GAFFUR-—APPELLANT 
versus 
: MA PWA SBIN-—RESPONDBNT. 

Muhammadan Law—Apostacy of  son--Father's 
right to inherit to son—Conversion to Buddhism, what 
amounts to—Hffect of conversion. 

A Mussalman father has no right to inherit to the 
estate of his son who became an apostate from the 
faith of Islam and who died asa Burman Buddhist. 

Where a person though born asa Mussalman has 
participated in acts of worship of sucha Buddhist 
- religious nature as would amount to apostacy he 
cannot be considered to be a Mussalman until some 
process of reconversion is undergone. "— 

Appeal from an order of the District 
, Court, Myingyan, in Civil Miscellaneous 
No. 33 of 1924. E 

Mr, Ganguit, for the Apcellant. 
Mr. Maung Ni, forthe Respondent.. 


JUDGMENT.—This is an appeal from 
the judgment of the Additional District 
‘Judge of Myingyan dismissing the appel- 
lant’s application for Succession Certificate 
to the estate of his son one Maung Ba 
Nyein. 


The questionin appealis solely oneof fact: 


for if, as the District Court has held, the 
deceased Ba Nyein was a Burman Buddhist 
at the time of his death or indeed was an 
apostate from the faith of Islam, the appel- 
lant, his father, who was admittedly a 
Mussalman, cannot obtain a Succession 
Certificate as he has no interest whatever 
in his estate. 

For the appellant he himself and one of 
his sons, two Pathans,a Chittagonian trader 
and the cemetery-keeper, (a Moplah) gave 
evidence in which they stated that the 
deceased attended the mosque prayers re- 
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gularly, was married and was buried accord- 
ing to Muhammadan rites, 

For the respondent, beside herself, an 
elderly Buddhist Monk called U Kusala, 
who was the first cousin of the deceased's 
mother, deposes that, the deceased was 
shinpyued. He first says more than 30 years - 
ago, but withdraws this period in his cross- 
examination. He states that the deceased 
contributed towards the expenses of the 
kahieim ceremony and bought and pre- 
sented him with yellow robes. He also says 
that the deceased worshipped at the pagoda 
and used to come to his (witness's) Kyaung 
often and worship him. This witness is 
corroborated by Mg. Hpi, 5th witness for 
the respondent, as to Ba Nyein coming to 
the Kyaung and worshipping U Kusala, 
and also worshipping at the pagoda and 
presenting U Kusala with yellow robes. 

U Maung, 6th witness for the respondent, 
speaks to there being an image of Buddha 
at the deceased's house and on being asked 
about it the deceased replied that he was a 
Buddhist. He also says that the deceased 
was novitiated when-he was 10 or 11 years 
of age. . 

The Thugyi Mg. Aung Min, states that 
the deceased used to attend pagoda festivals 
when invited, that he contributed towards 
the cost ofthe festivals and that he used 
to offer lights to, and worship at, the pagodas, 
Several other witnesses give corroborative 


. evidence as to Ba Nyein's religious observ- 


ance. 

The learned trial Judge had, of course, an 
advantage which we have not, on appeal 
of hearing the witnesses and coming to the 
conelusion whether they gave their evi- 
dence in a satisfactory manner or not. 

In the state of the evidence before us 
we are unable to come to a different con- 
clusion from that arrived at by him. The 
deceased was living in Burmese style 
among people, a large majority of whom 
were Burmese Buddhists. His mother was 
clearly of Burmese Buddhist birth And we 
have no doubt whatever that his wife was 
always a Burmese Buddhist. He has a 
near connection who is not merely a Bur- 
mese Buddhist but also a senior rahan, 

We are satisfied that it has been estab- 
lished that the deceased participated in acts 
of worship of such a Buddfist religious 
nature as would amount to apostacy and 
that, until some process of reconversion 
was undergone he could not be considered 
a Mussalman, a 


156 


‘For these reasons we consider that the 
appeal fails and must be dismissed with 


costs, three gold mohurs. 
ALN, A. Appeal dismissed. 





MADRAS HIGH COURT. 
APPEAL AGAINST APPELT ATE OrDER No. 120 
oF 19233. 

March 11, 1926. 
Present:—Justice Sir William Watkins 
Phillips, Kr, and Mr. Justice Madhavan 


alr. 
M. KRISHNA PATTAR-—PETITIONER— 
APPELLANT 
versus 
K. SEETHARAMA PATTAR-—CouNTER- 
PrETITIONER-— RESPONDENT.’ 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
“Applying to take some step-in-aid of execution,” 
meaning of—Starting point of limitation, date of 


‘application or date of taking step—Statement by decree- 


holder objecting to judgmemnt-debtor's application to 
record satisfaction, whether step-in-aid of execution— 
Application, whether must be in furtherance of execu- 
tion proceedings. A 

An application to be a step-in-aid of execution must 
be in furtherance ef execution proceedings. [p. 159, 


col. 1. 

ine filing of a statement by a decree-holder object- 
ing to the judgment-debtor’s application to record 
satisfaction of the decree is not a step-in-aid of execu- 
tion inasmuch as by filing the statement, the decree- 
.holder does not ask the Court to take any step in 
execution. [p. 158, col 1; p. 160, col. 2.] 

Kuppuswami Chettiar v. Rajagopala Iyer (1), fol- 
lowed. 


[Case-law considered. 
Under the latter part of Art. 182 (5) of Sch. T, of the 


‘Limitation Act, the date of applying to the Court 
for taking some step in execution of the decree or 
order is the date from which the period of limitation 
“should be computed and not the date of the decree- 
holder taking such step. [p 157, col 2.] 
, Apvealagainst a judgment of the Court of 
the Subordinate Judge. South Malabar, at 
Calicut, in A. S. No. 38 of 1923, preferred 
against that ofthe Court of the District 
.Munsif, Alatur, in E. A. No. 749 of 1922, in 
O. S. No. 296 of 1916. 

Mr.A. Viswanatha Tyer, for the Appellant. 

Mr. M. Patanjali Sastra, for the Respond- 


ent. 
JUDGMENT.—This is an appeal 


against an order of the Subordinate Judge 


of South Malabar at Calicut who, re- 
versing the order of the District Munsif, 
held that “the decree-holder-appellant's 
applieation to transfer the decree in O. 
S. No. 226 of 1916 from the Alatur Dis- 
trict Munsif's Court to the District Munsif’s 
Court of Vaiyitri for execution was barred 
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by limitation. A prior petition for execu- 
tion, E. P. No. 458 of 1919, had been pre- 
sented on the 4th of July, 1919. In the 
course of that petition: an application 
was put in by the judgment-debtor to 
record satisfaction of the decree on the 
Ist of August. 1919, A statement was 
then filed by the appellant on the 18th 
of August, 1919, praying that the jud gment- 
debtor’s petition to record satisfaction 
of the decree should be dismissed. The 
present application for transfer was made 
on the 26th of August, 1922. If time is 
calculated from the date of E. P. No. 458 
of 1919, it is admitted that the present 
application is barred by tim; but it was 
contended before the Subordinate Judge 
that the written statement of objections 
filed on the 18th of August, 1919, should 
be taken as “a step-in-ald of execution" 
under Art. 182 (5) of the Limitation Act, 
and that.if time is calculated from that 
date, the pesent application is not barred. 
In Kuppuswami Chettiar v. Rajagopala 
Iyer (1) it.was held that a statement filed 
by a decree-holder objecting to the judg- 
ment-debtor's application to enter up satis- 
faction of the decree is not a step-in.aid 
of execution. Relying on that decision the 
learned Subordinate Judge overruled the 
appellant's contention and dismissed his 
petition. 

The same contention has again heen 
pressed before us; andthe learned Vakil 
for the appellant has tried to distinguish 
the case in Kuppuswami Chettiar.v, Raja- 
gopala Tyer (1) on the ground that there 
was nó pending execution application in 
that case, arguing from this fact that if 
there was a pending application in that 
case the learned Judges would have arriv- 
ed ata different conclusion. He has also 
argued onthe authority of various deci- 
sions that a statement of objections filed 
by the decree-holder in circumstances like 
the present should be held tobe a step- 
in-aid of execution under Art. 152 (5) of 
the Limitation Act. 

. The facts of the case in Kappuswami 
Chettiar v. Rajagopala Iyer (1) were as 
follows :—The decree was dated the 2nd 
May, 1916, and the only prior execution 
petition presented by the appellant-deeree- 
holder was dismissed on the 7th of Septem- 
ber, 1916. Admittedly the execution petition 
(1) 70 Ind. Cas. 324; 45 M. 466: (1922) M W. N..113; 


42 M. L. J. 303; 15 L, W. 348; A. I. R. 1922 Mad, 79; 
32 M, L. T. 27, l 


Ld 


_ [£8 L O. 1936) 


out of which the appeal arose was present- 
ed out of time, but it was said as in the 
present case that prior to the application 
for execution the judgment-debtor had 
put ina petition for entering up satisfac- 
tion of the decree and that in connection 
therewith the decree-holder had filed a 
counter-statement denying the receipt of 
money and praying that the petition should 
be dismissed. It was contended that the 
application to reject the petition 1o record 
satisfaction of the decree was a step-in- 
aid of execution, but this contention was 
overruled. Inthe course of his judgment, 
Ayling, J , (who delivered the leading judg- 
ment) stated thus :—“The Art. 182 (5) 
classes together an application for execu- 
tion and an application to take some step- 
in-aid of execution: and the latter words 
appearto be intended to cover an appli- 
cation, which is not an initial application 
for execution, but is an application to take 
some step to advance an execution pro- 
ceeding, which is already pending, namely, 
applieation to bring to sale properties 
already under attachment." (page 469*) 
"But whatever case may be made out for an 
applieation made. in connection with a 
pending execution petition as one for 
taking a step-in-aid or furtherance of it, 
an application made at a time when no 
execution petition is pending stands on an 
obviously different footing." (page471*) It is 
argued that two conclusions follow from 
these extracts (1) that an application to be 
a step-in-aid of execution should be one 
made in pending execution application and 
(2) that if there was a pending execution 
application in that case as in the one be- 
fore us, then the learned Judges would have 
certainly held that the statement of objec- 
tions filed by the decree-holder to the 
recording of satisfaction would bea step- 
in-aid of execution. As regards the first 
conclusion sought to be deduced from the 
judgment, no doubt the decision in 
Balaguruswamy Naicken v. Guruswami 
Naicken (2) supports the appellant's con- 
tention; butitis not necessary to discuss 
the correctness of that conclusion in this 
case as admittedly here there is a pending 
execution application. If we really had 
to decide the question, we should hesitate 
to accept this decision without further 
consideration of the matter in the light of 


(2) 87 Ind, Cas, 989; 48 M. L. J. 506; A. I. R, 1925 
Mad. 703. 
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all the decided cases of our Court which 
have not been referred toin Kuppuswami 
Chettiar v. Rajagopala Iyer (1) t seems 
to us that the remarks referred to were 
made by the learned Judge only to dis- 
tinguish those cases, wherein questions of 
a similar nature arose in connection with 
pending execution applications, As regards 
the second conclusion sought to be de- 
duced from that judgment, we have no 
doubt that the appellant’s contention can- 
not be accepted because the learned 
Judge's decision is based upon an inter- 
pretation of the decree-holder's objection 
petition in view of what he considers 
should be the meaning of the expression 
"applying to take some step-in-aid of exe- 
cution," for the learned Judge states at 
page 470*, "the petition, Ex. E, may tend to 
prevent the Court, placing an obstacle in 
the way of future execution of the decree: 
but it doesnot ask the Court to take any 
step-in-aid of execution. Supposing it to 
be suecessful, execution of the decree is 
not further advanced than it was before the 
petition was presented," This shows that 
even if there was a pending execution 
application, the learned Judge would 
have come precisely to the same conclu- 
sion because in his view, the decree- holder 


did not by filing his objection statement 
ask the Court to take any step-in-aid of 
execution. We respectfully accept this 
view. 


According to the 3rd column of Art. 182 
(5) of the Limitation Act, time for execu- 
tion is to be calculated from “the date of 
applying in accordance with law to the 
proper Courtfor execution, orto take some 
step-in-aid of execution of the decree or 
order." The latter part of this clause speci- 
fies the date of applying to the Court ask- 
ing it to take some step-in-aid of execution 
of the decree or order as the date from 
which the period of limitation should be 
computed and not the date of the petitioner's 
taking some step in-aid of execution, "If this 
distinction is well kept in mind, much of the 
diversity ofthe viewsamong the various High 
Courts as regards the meaning of the expres- 
sion “applying to take some step-in-aid of 
execution" caneasily beexplained. Aspoint- 
ed out by Oldfeld, J., in Rangachariar v. 
Subramania Chetty (3): "It is material that 
the starting point under Art. 182, Sch. 1, 
of the Limitation Act is not the taking 


(3) 58 Ind. Cas. 536; 12 L, W, 9 at p. 10, 
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of a step-in-aid of execution, but the appli- 
cation to take such a step". In the same 
judgment Seshagiri Iyer, J., refers to the 
same matter thus: “Two things are essential. 
There must be an application and that appli- 
cation must ask the Court to take a step-in- 
aid of execution..................... The bare fact 
that a party took some steps will not be 
enough". lhe distinction we are referring 
to is nowhere better pointed out than in 
Raghunandun Misser v, Kallydut Misser (4). 
In that case the learned Judges were con- 
sidering whether an application by adecree- 
holder forleave to bid atasale in execu- 
tion of the decree is a step-in-aid of exe- 
cution within the meaning of the Limita- 
tion Act XV of 1877, Sch. II, Art. 179 (corres- 
ponding to Art, 182 of the present Limi- 
tation Act). In coming to the conclusion 
thatit is not such astep, the learned Judges 
state, “We do not think an application of 
this kind is an application seeking the action 
of the Court in execution of a decree. It 
may be in one sense a step-in-aid of execu- 
tion of the decree, but it is not a step by the 
Court. Before a judgment-creditor can get 
any benefit he must show that he asks 
the Court to take some step-in-aid of 
exécution. A step taken by the judgment- 
` creditor himself is not...suffieient". This case 
has been followed in Kuppuswami Chettiar 
y. Rajagopala Iyer (1). If this distinction 
is borne in mind, itis obvious that a state- 
ment of objections filed by the decree- 
holder objecting to the recording of gatis- 
faction cannot in any way be considered to 
be a’ step-in aid of» execution. By filing 
the statement the decree-holder does not 
ask the Court to take any step-in-aid of 
execution. In the words of Ayling, J., in 
Kuppuswami Chettiar v. Rajagopala Iyer 
(1) “Supposing it to be successful, execution 
of the decree is no further advanced than 
it was before the petition was presented.” 
We will now discuss the cases referred to 
by the learned Vakils on both sides. 

In Kewal Ram v. Khadim Hussain (5) 
it was held that “an application by a 
decree-holder praying that the objections 
taken by the jud’gment-debtor to the sale of 
the property belonging to him in execution 
of the decree should be disallowed, and 
the sale bẹ confirmed, is an application 
from the date of which the period of limi- 
tation for a subsequent application for 

(4) 23 C. 690; 12 Ind. Dec. (x. s.) 459. 

(5) 5 A. 576; A, W, N, (1883) 119; 3 Ind. Dec, (N. &) 
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execution of the decree may be computed.” 
This judgment simply records this opin- 
ion and does not contain any discussion 
of the question. It is eonceded that the 
decision in Kuppuswami Chettiar v. Raja- 
gopala Iyer (1) is opposed to this view, 
This decision was followed by the Allah- 
abad High Court in Shugan Chand v. Ram- 
jas (6). In Tamiz un-nissa, Bibi v. Najju (7) 
the latest decision of the Allahabad High- 
Court brought to our notice, it was held that 
an application to the Court executing a 
decree asking that certain objections to the 
execution of the decree be rejacted is a step- 
in-aid of execution within the meaning of 
Art. 182 (5) of the First Sch. of the Limi- 
tation Act. Here also the judgment does 
not contain any discussion of the question. 
In Langtu Pande v: Baijnath Saran Pande 
(8) it was held that the mere filing of an 
answer by the decree-holder resisting an 
application of a declaration of insolvency 
filed by the judgment-debtor cannot be 
deemed to be an application to take a step- 
in-aid of execution within the meaning of 
Art. 179, This view is opposed tothe ear- 
lier and later decisions of the same Court. 

In Umesh Chunder Dutta v. Soonder 
Narain Deo (9) it was held that the appear- 
ance of a decree-holder by his Pleader to 
oppose an application made by the judg- 
ment-debtor to set aside a sale in execu- 
tion of the decree is not an application 
within the meaning of Art. 179 of Sch. II of 
the Limitation Act to take a step-in-aid 
of execution. The learned Judges stated 
that “the application contemplated by that 
Articleof the Limitation Actisan application 
to obtain some order of the Court in further- 
ance of the execution of the decree. The 
appearance of the Pleader cannot be re- 
garded as such an application”, The de- 
cisions in Raghunandan Pershad v. Bhucoo 
Lall (10) and Raghunandun Misser v Kally- 
dut Misser (4) also take a similar View of 
Art, 179, Sch, II of the Limitation Act. 
These cases have been followed in Kuppu- 
swami Chettiar v. Rajagopala Iyer (1) as 
regards the interpretation of the Article in 
question. See also Troylokya Nath Bose v. 
Jyoti Prokash Nandi (11) On the facts the 
decision in Gobind Pershad v. Rung Lal (12) 

(6) 5 Ind. Cas. 292. 

(7) 48 Ind. Cas. 38; 40 A. 668; 16 A. L. J. 704, 

(8) 28 A. 387; A. W. N. (1906) 54; 3 A. L. J, 143, 

(8) 16 O. 747; 8 Ind. Dec. (xN. s.) 495. 

m 17 C. 268; 8 Ind. Dec. (N. s.) 717. 

(11) 300. 761; 8 O. W, N. 251. 

(12) 21 C. 23; 10 Ind, Deo. (x, &) 648, 
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can be distinguished. In that case it was 
held that an application by a decree-holder, 
praying that a petition of the judg- 
ment-debtor to set aside the sale of pro- 
perty belonging to him should be reject- 
ed and the sale be confirmed is an ap- 
plication falling within the meaning of 
Art. 179 (4) of Sch. II of the Limitation 
Act of 1877, The facts of the case show 
that after the sale was confirmed the 
judgment-debtor applied for a review 
of the order confirming the sale and the 
review was granted in spite of the objec- 
tions of the decree-holder who appeared 
and opposed it. Subsequently the decree- 
holder putin an application praying that 
the judgment-debtor's application to set 
aside the sale might be rejected at the 
same time applying for confirmation of the 
sale. In view ofthe "review order" that 
was passed against the decree-holder, we 
are inclined to think that the decree-holder's 
application was in furtherance of execution 
proceedings. The decision in Kedar Nath 
Dey Roy v. Lakhi Kanta Dey (13) is also 
distinguishable. In that case the judg- 
ment-debtor raised objections to the de- 
livery of possession by the Commissioner 
and the Court found it necessary to deter- 
mine the standard of measurement and for 
that purpose to take evidence in the matter. 
An applieation was then made by the 
decree-holder for summoning witnesses. It 
was held that this was a step-in-aid of 
execution within the meaning of Art, 182 
(5). It isclear from the facts that in the 
opinion ofthe Court execution could not 
proceed without determining the standard 
of measurement. In this view the appli- 
cation to file a list of witnesses may be 
deemed to be a step-in-aid of execution, 
The learned Judges in arriving at this con- 
clusion follow the prior decisions of their 
Court already referred to. In Brojendra 
Kishore Hoy v. Dil Muhammad Sarkar (14) 
when the decree-holder applied for execu- 
tion of his decree the judgment-debtor 
put inan objection to its execution. Both 
the parties having been directed by the 
Court to adduce evidence in support of 
their respective cases, the decree-holder 
filed a list of witnesses and intimated to 
the Court that he was ready to proceed 
with his case. The Court held that the 
filing of the list of witnesses and intimat- 


> 40 Ind. Cas. 1005; 21 C. W. N. 868; 26 0, L, J. 
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(14) 44 Ind, Cas. 604; 220, W, N, 1027, 
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ing to the Court that he was ready to 
proceed with the case implied an applica- 
tion on the part of the decree-holder to the 
Court to take the evidence which he was 
prepared to adduce and repel the objection 
taken by the judgment-debtor and in effect 
this should be taken to bean application 
to the Court, to take some step-in-aid of 
execution. This decision to some extent 
supports the appellant. Excepting this 
decision the Calcutta High Court has taken 
a view consistently opposed to the conten- 
tions of the appellant. 

The Bombay cases relied upon by the 
appellant need not be discussed in detail. 
The latest decision of that Court is reported 
in Laxmiram Lallubhai v. Bholashankar 
Veniram (15) in which it was held that 
an appeal against an order adjudging the 
judgment-debtor an insolvent was a step- 
in-aid of execution. This has been ex- 
pressly dissented from in Kuppuswami 
Chettiar v. Rajagopala Iyer(1). In Sheshdasa- 
charya v. Bhimacharya Bapacharya (16) an 
application filed by the decree-holder for ex- 
tension of time to produce an extract from 
the Collector's record ordered by the Court to 
be filed within a particular date but which 
was not so filed was held to be a step-in-aid 
of execution. With all deference to the 
learned Judges, we cannot accept this ccn- 
clusion or the reasoning on which it is 
based. 

Thus far, we have discussed the decisions 
of the other Courts brought to our notice. 
Ourown High Court has always held the 
position that an applicatien.to be a step-in- 
aid of execution must be one in Jurthere 
ance of exeeution proceedings. We have 
already indicated the interpretation put 
upon the Article by the learned Judges in 
Rangachariar v. Subramania Chetty (3). 
Having reference to the facts of the case 
the decision in Kunhi Mannan v. Seshagiri 
Bhaktan (17) does not really help the ap- 
pellant. In that case it was held that an 
applieation by & judgment-debtor to the 
Court whieh passed a decree fora certifi- 
cate that a copy of the revenue register 
of the land is necessary to enable him to 
obtain such a copy from the Collector's 
office and thereupon to execute the dectee 
by attaching the land, is a step-m-aid cf 


(9) 26 Ind. Cas, 262; 39B. 20; 16 Bom. L. R, 
16) 17 Ind. Cas, 969; 37 B. 317; 14 Bom, L. R, 


., 1204, 
U^ (17) BM, 141; 2 Ind, Des, (s. s.) 09, 


ied 
execution within the meaning of Art. 179 
(4) Innes, J., pointed out that “the pro- 


duction of the copy of the register was a 


necessary preliminary to execution and 
the application made by the decree-holder 
to the Subordinate Judge's Court would 
enable him to obtain it." In this view 
the application was one in furtherance of 
execution proceedings and was a step-in- 
ald ofexecution. The decision in Abdul 
Kadir Rowther v. Krishna Malamal Nair 
(18), no doubt, supports the appellant. There 
it was held that an application by a decree- 
holder for an adjournment to enable him 
to adduce further evidence was a step-in- 
aid of execution. We may point out that 
Ayling, J.,in Masilamani Mudaliar v. Sethu- 
swami Aiyar (19) found it impossible to 
concur with this view. The latest decision 
of our own Court is the one in Balaguru- 
swamy Naicken v. Guruswami Naicken (2) 
already referred to in another connection. 
The facts of the case are as follows:—A 
mortgage-detree in favour of the plaintiffs 
was passed on the 14th of September, 1916, 
and an execution application was filed on 
the 25th of September, 1917. It was dis- 
missed on,the 17th of October, 1917. The 
application that gave rise tothe appeal was 
dated the 9th of March, 1920. A certain 
sum of money in Court was paid to the 
decree-holder by order dated the 31st of 
March, 1920, and a cheque was actually 
issued on the Ist of April, 1920, The money 
in Court had been paid by a mortgagee of 
the judgment-debtor who had been directed 
to pay off the decree amount. The decree- 
holder relied to save his application from 
the bar of limitation on the date of the 
order for payment to him of the money 
in Court. The learned Judges held that 
the application of the decree-holder is not 
a step-in-aid of execution. They base 
their decision on two grounds, (1) that in 
the circumstances of the case an applica- 
tion for an order for payment out by the 
Céurt is not astep-in-aid of execution, and 
(2) that as there was no pending execution 
application the order relied upon could 
not be consfdered to be a step-in-aid of 
execution. As regards the latter ground, 
we have already expressed our opinion. It 
is not necessary to discuss the first ground 


(18) 23 Ind, Cas. 533; 38 M. 695; 1 L. W. 271; 
(1914) M, W. N. 963; 26 M. L. J. 433; 15 M. L. T. 


305. 
(9) 41 Ind, Oas. 701; 41 M. 251; (1917) M. W.N. 
509; 33 M, L. J, 219; 22 M. L, T. 115, 


MÁUNG MYO v. MAUNG PAW SBUN - 


[98 I. ©. 1926]. - 


either as the decision, if correct, certainly - 
supports the view that the application we 
have got to deal with in the present case 
is not a step-in-aid of execution. If 
we hold that the application in that case 
amounts to a step-in-aid of execution our 
opinion cannot help the appellant because 
as we have already pointed out his objec- 
tion application cannot in any sense be 
deemed to be one in furtherance of execu- ` 
tion proceedings. 

. The cases examined above show that 
there has been much diversity of opinion 
as regards the interpretation of the expres- 
sion “applying to take some step-in-aid of 
execution.” In our opinion, the decision in 
Kuppuswami Chettiar v. Rajagopala Iyer 
(1) (see page 470*) interprets that expression 
correctly, and the weight of authority is in 
support ofthat interpretation. That deci- 
sion must govern the present case. In 
this view the filing of statement by the 
decree-holder in this case objecting to the : 
judgment-debtor’s application to record 
satisfaction of the decree is not a step-in- 
aid of execution and cannot, therefore, save 
his last application from being barred by 
limitation. We, therefore, dismiss this ap- 
peal with costs. 

Y. N. V. 
*Page of 45 M.—| Ed.! 


Appeal dismissed. ` 


ritieni eerie 


RANGOON HIGH COURT. 
Seconp Civin APPEAL No. 401 or 1925, 
April 27, 1926. 
Present:—Mr. Justice Duckworth. 
MAUNG MYO AND oTHERS— 
APPELLANTS 
versus 


, MAUNG PAW SHUN AND OTHERS 
— RESPONDENTS. 

C. P. C. (Aet V of 1908), O. II, v.e2—8Suit for 
execution of conveyance without prayer for posses- 
sion——Subsequent suit for possession, whether barred. 

The institution of a suit for the execution of & 
registered conveyance of Jand without a prayer for 
possession of the same does not bar a subsequent 
suit for possession under the provisions of O. Il, 
r.2, O. P. C., inasmuch as the plaintiff's right to 
possession becomes vested in him only on the execu- 
tion of the conveyance. [p. 161, col. 1.] 

Krishnammal v. Manandir Sundararaja Aiyar (3), 
followed, 

Bangayya Goundan v. Nanjappa Rao (2), distingu- 
ished. 

Second appeal from the decree of the 


Distriet Court, Minbu, in Civil Appeal No. 3 


of 1925, 


re8 I. O. 1926) 


Mr. Kale, for the Appellants. 

Mr. Kyaw Htoon, for the Respondents. 

JUDGMENT.—The sole point argued 
in this appeal was that since, in the former 
suit, there was no prayer for possession, 
the present suit was barred under O. II, r. 2, 
C. P. C. 

The facts are as follows:— 

First defendant agreed to sell 2 pieces of 
laud to the plaintiffs, thereafter,the latter 


sued him to compel him to execute a regis- 


tered conveyance. It was then proved that, 
afterthe agreement had been made with 
plaintiffs, the 1st defendant had sold one plot 
of land to the 2nd defendant. The 3rd 
defendant had héld & mortgage on the 
other plot, but it had been sold to plaintiits 
with his eonsent, and his mortgage debt 
had been paid. In the first snit the plaint- 
ifs obtained a decree, and the Ist defend- 
ant had to execute a conveyance. Never- 
theless he did not give plaintiffs possession 
of the land, but remained obdurate. The 
plaintiffs then filed the present suit for 
possession and have won their case in both 
the lower Courts. 

Mr. Kale contends that this second suit 
was barred: He quotes Narayana Kavira- 
yan v. Kandasami Goundan (1) and Ran- 
 gayya Goundan v. Nanjappa Rao (2) in 
support of his claim. The first named 
case certainly does support him, but it 
was disapproved, and the second case was 
distinguished and explained, in the case of 
Krishnammal v. Manandiar Sundararaja 
Aiyar (3) which appears to be the leading 
case on thesubject ‘There it was held that, 
in such circumstances, the suit for posses- 
sion was not barred by O. II, r. 2, C. P. C., 


because at the time the plaintitf brought: 


the previous suit, the right to possession 
ofthelands was not vested in him, as he 
acquired that right only on the execution 
of the conveyance. The learned Judges, 
who decided that case, gave cogent reasons 
for theirdecision, in which I entirely concur. 
They clearly distinguished the case of 
Rangayya Goundan v. Nanjappa Hao (2) 
which was decided by their Lordships of 
the Privy Council and pointed out that, in 
that case the facts and circumstances were 
quite different, as indeed: was actually the 
case. 


(1) 22 M. 24; 8 M. L. J. 147; 8 Ind. Dec. (s. s.) 18. 

(2) 24 M. 491; 6 C. W. N. 17; 3Bom. L. R. 799; 28 I. 
A. 221; 8 Sar. P. C. J. 117 (P. O.). 

(3) 22 Ind. Gas. 912; 88 M. 698; 15 M. L. T. 103; 
(1914) M. W. N. 200; 1 L. W. 147, 
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L therefore, see no reasons for holding tha! 
this suit was barred under O. ll,r. 2, C. 


B.C 


‘I dismiss the appeal with costs. 
ALN, A. Appeal dismissed. 


' LAHORE HIGH COURT. 
SsEcoxp CrviL APPEAL No. 1455 or 1925, 
December 17, 1925. 

Present: —Mr. Justice A:tdison. 
HAKIM ALI AND OTHERS—DREFENDANTS 
—APPELLANTS 
versus 
KARTAR SINGH AND OTBERS—PLAINTIFFES 
—HESFONDENTS. 

C. P. C. (Act V of 1908), s. 100 — Adverse possession, 
whether question of law—Village site, what constitutes 
adverse possession of. 

The question whether adverse possession has been 
established or not is a question of law. 

[What constitutes adverse possession of village sites 
as between co-sharers considered.] 


Mr. Shamair Chand, for the Appellants. 

Mr. Abdul Aziz, for the Respondents. 

JUDGMENT.—One Nabia was an 
occupancy tenant under the plaintiff’ and 
the defendants. He also had a house in 
the village. He died some time between 
1886 and 1892. Before doing so he exe- 
cuted a registered sile-deed, dated the 
17th February, 1886, in favour of the de- 
fendants’ ancestors as regards a portion of 
the site he had inthe village. After his 
death he was succeeded by his widow 
Musammat Begum Loth as regards the 
occupancy land and as regards the house 
in the village. She then sold the 
rest of the site in the village to the defend- 
ants by an unregistered sale-deed, dated 
the 28th May, 1832. When she died in 1893 
the occupancy land was partitioned between 
the plaintiffs and defendants who were the 
landlords. The plaintiffs have now come 
into Court for possession by partition of 
their share of the site occupied by Nabia 
and Musammat Begum in the village. 

The trial Court held that the two sale? 
deeds in question had been proved; that 
there was only one entrance into the 
defendants' house and the site in ques- 
tion; tbat the defendants had been in pos- 
session of the site under the sale-deeds since 
1886 and 18272 and had erected a sheg with 
a thatched roofin which food used to be 
cooked; that they tied their cattle and had 
their mangers there, etc. For these 
reasons it held that adverse possession had 
been established and it also found that the 
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plaintiffs kept silent until the defendants 
erected two kothas on the site in dispute. 
It accordingly dismissed the suit. On appeal 
the Senior Subordinate Judge held that 
adverse possession had not been establish- 
ed as the site must be treated as à vacant 
one and no overt act showing adverse 
possession had been proved. He accord- 
ingly accepted the appeal and deereed the 
claim. 

The sole question in this second appeal 
is as to whether adverse possession has 
been established, It is admitted that this 
is a question oflaw. Itis clear that the 
plaintifis made no attempt to get any por- 
tion of the site in the abadi when the oc- 
cupancy lands were partitioned. It has 
also been established that the plaintiffs 
could not have been in possession of this 
site as it could only be entered by going 
through the main gate of the defendants' 
house. It has further been established that 
a shed for cooking food was erected there 
by the defendants who also kept their 
cattle and had mangers there until they 
created the house now standing upon ‘it. 
Further, the defendants were obviously in 
possession under the sale-deed and not 
as co sharers. One of these was registered 
and its existence must have been known 
to the plaintiffs. Particularly in view of 
the fact that the site falls exclusively 
within the defendants’ main gate, and the 
fact that the defendants purported to buy 
the land from Nabiaand his widow it seems 
to me that the only conclusion that can be 
drawn is that heir possession over the 


site was adverse to the plaintiffs even - 


although the plaintiffs were originally co- 
sharers in the site in question. 

I, therefore, accept the appeal and dis- 
miss the suit with costs throughout. 

A. N. A, Appeal accepted. 





MADRAS HIGH COURT. 
* LETTERS PATENT APPEAL No. 36 or 1925. 
February 18, 1926. 
Present :—Mr. Justice Devadoss 
and Mr. Justice Waller. 
S. K. KARUPPAN CHETTI alias 
SINNA VELLAYAN CHETTY— 
" PLAINTIFF—ÁPPELLANT 
versus 
MARUTHANAYAGAM PILLAI 
AND ANOTHER— DEFENDANTS— 
RESPONDzMNTS, 
Limitation Act (LX of 1908), s. 20—Person authoris- 
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ed to pay towards bond, whether has authority to pay 
for interest. f 


When an agent is authorized to pay an amount 
towards the total amount of a bond, such authority 
is not condned io payiug only towards the principal 
but extends also to his paying towards the interest 
due on the bond. Where, however, the authority is 
specific and the agentis authorised only to pay to- - 
wards the principal, the agent will not be justified 
in paying towards interest, so as to save limitation 
under s. 20, Limitation Act. 


Appeal under el. 15 of thle Letters Patent 
against the judgment and| deeree of Mr. 
Justice Odgers, in S.A, No! 773 of 1922, pre- 
sented against the decree lof the District 
Court, Madura, in A. S. No. 35 of 1921, pre 
ferred against that of the Court of the Dis- 
trict Munsif, Madura Taltik at Madura, in 
O. S. No. 92 of 1990. | 

Mr. Balasubrahmanya Mudaliar, for the 
Appellant. ] 

JUDGMENT.—The only point in this 
Letters Patent Appealis whether the au- 
thority given to Karuppanna Pillai, Muthu- 
karuppa Pillai and Arumugam Pillai under 
Ex. A was such as would justify their pay- 
ing any amount towards interest due on 
the bond. The learned Judge who heard 
the second appeal held that the authority 
did not extend to the payment of interest 
as such. The words in the tamil document 
are “Inda pathira thugaiku nerilchelu- 
thumbad". The words mean for paying to- 
wards the amount of the bond, 1. e., the 
principal and interest due on the bond. 
When an agent is authorised to pay an 
amount towardsthe total amount of the 
bond, the authority extends to his paying 
an amount towards the interest due on the 
bond, for, the total amount of the bond in- 
cludes principal and interest; and when 
there is no restriction on the authority 
given to the agent that he should pay 
only towards the principal it cannot be 
held that the general authority to pay to- 
wards the total amount of the bond is 
confined to paying only towards the prin- 
cipal.. Where the authority is specific, that 
is to say, where the agentis authorised 


-only to pay towards the principal, the 


agent will not be justified in paying to- 
wards interest. But where there is a gene- 
ral authority to pay towards the. total 
amount of the bond, the authority cannot: 
be eut down to mean that the agent is: 
authorised to pay only towards the princi- 
pal and not towards interest. In this 
case the agent has paid certain amounts 
towards interest and the payment is en- 
dorsed on the bond which is marked as 


(28 I. O. 1926) 


Ex. À-l. As interest has been paid before 
the claim under the bond became barred, 
the appellant has a further period of limi- 
tation under s. 20 of the Limitation Aci. 
The appellant's suit is not, therefore, barred 
by limitation aud he is entitled to a decree 
against the defendants Nos. 2 and 4 
who are respondents herein. The decrees of 
the learned Judge and the District Judge 
are, therefore, reversed and the appellant 
will have a decree for the plaint amount 
and subsequent interest against defendants 
Nos. 2 and 4. A decree has already been 
passed by the District Munsif against de- 
fendants Nos.l and 3. The usual mort- 
gage-decree will be passed against all the 
defendants, i. e, defendants Nos. 1 to 4. 
Defendants Nos. 2and 4 who are respondents 
herein will pay te the appellant the costs 
of this appeal, as well as eosts of the second 
appeal and appeal to the lower Appellate 
Court. Time for redemption six months, 





This Letters Patent Appeal having been 
posted for being spoken to this day ou 


the question of the rate of subsequent inter- 


e3t the Court delivered the following 
JUDGMENT.—Subsequent interest 
will be at the rate of 6 per cent. from the 
date of the deeree of the District Munsif. 
V. N. V. Appeal allowed. 


amus. Pere or e 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 134 
oF 1923. 

March 11, 1926. 

Present:—J ustice Sir William Watkin 
Phillips, Kr., and Mr. Justice Madhavan 


Nair. 

KASIFI MAHAMMAD HAMIDUDIN 
SAHIB AND OTHERS —PETITIONEk8 — 
PLAINTIEF3 Nos. |, 2 AND 4 TO 8—APPELLANTS 
VETSUS 
MAHAMMAD GHOUSE SAHIB 
AND OTRERS—DREFENDANTS Nos. 1, 4 AND 6 To 8 
— K&SPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 182 (8)— 
Decree-holder's request for extension of time to file 
necessary papers, whether step-in-aid of execution— 
Re-presentaiion of petition, effect of. 

A decree-holder's request for extension of time for 
filing the necessary papersis not an application for a 
step-in-aid of execution within tha meaning of Art. 182 
(8) of Sch. I of the Limitation Act. 

'The re-presentation of an execution petition which 
was returned by the Court to be re-presented with 
the necessary papers cannot be regarded as the filing 
of a fresh application for execution; nor can the date 
of re-presentation be regarded as the date of the filing 
of the petition. 


KASIFI MAHAMMAD HAMIDUDIN SAHIB V, MAHAMMAD GHOUSE BAHIB, 
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Appeal against an order of the District 
Court, South Arcot, in A. S. Nu. 197 of 
1922, preferred against that of the Court 
of the District Munsif, Chidambaram, in 
E. P. R. No. 707 of 1921, in O. S. No. 176 
of 1912. 

Mr. K.P. Ramakrishnier, for the Appellant. 

Mr. K. R. Narayanaswamier, for the Re- 
spondente, 


JUDGMENT.—This Civil Miscella- 
neous Second Appeal also raises a question 
of limitation similar to the one dealt within 
the judgmentin Krishna Pattar v. Seetha- 
rama Pattar (1) just now pronounced. The 
appeal was also heard along with the last. 
one. The decree-holders are the appellants. 
The execution petition out of which the 
appeal arises was presented on 21st Octo- 
ber 1921. The previous execution petition 
presented on 28th September, 1918, was 


. returned by the Court for being represented 


with the sale papers and encumbrance 
certificate, the time allowed for re presenta- 
tion being three weeks from 30th September, 
1918. The petition was re presented on 21st 
October. 1918, without the necessary papers 
called for but with a request inseribed in 
the petition for extension of time by two 
weeks for obtaining the necessary papers. 
Though the request was granted the execu- 
tion petition was not re-presented  after- 
wards. It has, however, been filed in Court, 
along with the execution petition which has 
given rise to this appeal. 

Prima facie, the present petition is bar- 
red by limitation; but the appellants con- 
tend that it is not time-barred because it 
was filed within three years of the re-pre- 
sentation of the former petition with A 
request forthe enlargement of time and 
that this request amounts to an application 
for a step-in-aid of execution. It is con- 
ceded that'the case falls within the scope 
of the ruling in Kuppuswami Chettiar v. 

` Rajagopala Iyer (2) discussed in the prior 
case. Onthe reasoning of our judgment 
in that case it must be held fhat the decree- 
holders’ request for the extension of time 
for filing the necessary papers cannot be 
deemed to be an application for a step-in- 
aid of execution. The learned Vakil for 
the appellant has quoted a few more cases 
in additicn to those already refefred to, 
those being Vishvanath Parshuram Bhave 

(1) 98 Ind. Cas. 156; 51 AL. L. J. 480. 24 L. W. 188 

(2) 70 Ind. Cas. 824; 45 M. 469; (1922) M. W, N. 113; 
42 M, L. J. 303; 18 L., W. 313, A. I. R. 1922 Mad 79; 
33 M. L. T. 27. 
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v. Narsu Tulsidas Gujar (3) and Raghu- 
nath Prasad Singh v. Lachhmi Narain 
Singh (4). In view of wbat'we have 
already stated regarding the decisions 
of the Bombay and Allahabad High Courts, 
ib 18 unnecessary to discuss these cases any 
further. 

On the merits a special plea has been put 
forward to the effect that we should treat 
the petition re-presented on 21st October, 
1918, asa fresh petition for execution. This 
clearly cannot be done; neither can we 
accept the contention that the date of re- 
presentation with a request for time should 
be treated as the date on which the appli- 
cation for execution was presented. 


This appeal also must be dismissed with 


costs. 
V. N. V, - Appeal dismissed, 
A, N. A. 
(3) 60 Ind. Oas. 916; 23 Bom. L. R. 107. 
(4) 88 Ind. Cas. 271; 47 A. 667; 23 A. L. J. 422; D. R. 
6 A. 338 Civ.; A. I. R. 1925 ALL 394. 





RANGOON HIGH COURT. 
CiviL MiSCELLANEOUS APPEAL No. 97 
or 19295. 

May 10, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Carr.. 

U CHIT SU— APPELLANT 

| ^ versus 
` MA HPU--REsPONDENT. 

Mortgage—Suit on mortgage—Title paramount, whe- 
ther can be gone into—C. P.C. (Act V of 1908), s. 11 
—Res judicata—Decision in suit against person in his 
capacity as legal representative—Subsequent suit in 
personal capacity—Depision in previous suit, whether 
res judicata. 

A decision in a suit on a mortgage in which a 
person is impleaded in the capacity of legal repre- 
sentative ofthe deceased mortgagor that the whole 
of the mortgaged property is liable for the mortgage, 
does not operate as res judicata in a subsequent suit 
by such person in his personal capacity for declara- 
tion of his title to a share in the property in his 
individual right. 

It is not open to a Courtin a mortgage suit to go 
into questions of title or claims of parties, which 
ane adverse to the title of the mortgagor. 

Appeal from the remand judgment of the 
District Court, Myingyan, in Civil Appeal 
No. 26 of 1925, reversing that of the Town- 
ship Court, Taungtha. 

Mr. Kale, for the Appellant. 

Mr.. Maung Ni, for the Respondent. 

JUDGMENT.—This is an appeal from 
a judgment of the District Court of Mying- 
yan reversing the judgment and decree of 
the Township Court of Taungtha. The 
Township Court held that the present 
respondent's suit for declaration that she 


(98 T, O. 1926) 
was half owner of certain mortgaged land 
was res judicata because in Suit No. 7 of 
1924, in the same Township Coart the 
present appellant sued Ma Hpu as legal 
representative of her deceased husband, Ba 
Khin, for a mortgage-decree, and that Ma 
Hpu in her written statement claimed 
that the plaintiff was not entitled to a 
mortgage decree for the whole land, and 
on the pleadings the Court framed as the 
third issue, “Is the plaintiff entitled to 
have a decree onthe mortgaged properties 
in Ex. A.” 

It must be noted thatMa Hpu was not 
sued in her personal capacity and could 
not be sued in this capacity unless she 
had joined in the mortgage or consented 
to it, and asit isnot open to the Court 
in mortgage suits to go into questions of 
title or claims of parties which are ad- 
verse to the title of the mortgagor, it was 


. not necessary that Ma Hpu should be a 


party in her personal capacity to the mort- 
gage suit. She did not in her written 
statement clearly raise the claim that in 
her personal capacity she was the owner of 
one-half of the property alleged to be mort- 
gaged, and we consider that the Judge, in’ 
so far as he purported to go into the ques- ` 
tion of title to the property mentioned in the 
mortgage, was going beyond what he was 
legally entitled to do. 

In these circumstances we must agree 
with the finding of the District Court that 
the respondent-plaintiff's suit was not barred 
by res judicata. The appeal must accord- 
ingly be dismissed with two gold mohurs 


costs, 


A. N. A. Appeal dismissed. 


——M— 


OUDH CHIEF COURT. 
Privy CounoiL ÁPPEAL No. 15 or 1926. 
September Z9, 1926. 
Present:—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hagan. 

B. JAGDEO SINGH DECEASED RBPRESENTED 
BY urs SONS RAGHUNATH PRASAD 
SINGH AND ANOTHER— PLAINTIEFS-— 
APPELLANTS—À PPLICANTS 
versus 
DEPUTY COMMISSIONER, PARTAB- 
GARH, AND OTHERS— DEFENDANTS— 
RESPONDENTS—OPPOSITE PARTIES, 

C. P.C. (Act V of 1908), s. 100—Appeal to Privy 
Council—‘Substantial question of law’ meaning of— 
—Construction of document, when ground for leave 
to appeal, 

The words ‘substantial question of law’ in s. 109, 
O.P. O., refer to questions of general importance 
and do not include the question of construction ofa 


. (88 L O. 1926) 


document in which the parties only are interested and 
in whieh no general principle of construction of docu- 
ments is involved. 

" Application for leave to appeal to His 
Majesty in Couneil against thejudgmentand 
decree of the Oudh Chief Court, dated the 
27th April, 1926, in F. C. A. No. 40 of 1921, 
reported as 96 Ind, Cas. 47, affirming that 
ofthe Subordinate Judge, Partabgarh, dated 
the 22nd April, 1924. 

Messrs. Bisheshwar Nath Srivastava and 
Radha Behari, for the Applicants. 
Messrs. G. H. Thomas, Bisheshar Nath 

Mahendra and Ali Zaheer, for the Opposite 
Parties. 


JUDGMENT.—This is an application 
for leave to appeal to His Majesty in Coun- 
cil from the decree of a Bench ofthis Court 
dated the 27th of April, 1926, affirming 
the decree of the Subordinate Judge of 
Partabgarh, dated the 22nd of April, 1924. 

It is agreed that the value of the subject- 
matter of the suit in the Court of first 
instance was upwards of ten thousand 
rupees and that the value of the subject- 
matter in dispute onappeal to His Majesty 
in Council is also upwards of the same 
amount, but inasmuch as the decree of this 
Court confirms the decision of the Court of 
firat instance the appeal must involve some 
substantial question of law to give autho- 
rity to grant the leave prayed for by this 
application—vide s. 109 of the C.P.C., 1908. 

Weare of opinion that the appeal does 
not involve any substantial question of 
law. The applicant is the plaintiff in the 
suit, out of which this application arises. 
The decision of this Court and of the Court 
below has gone against him on the question 
-of the interpretation of the Willof one Raja 
Ajit Singh, dated the 6th of- November 
1884. The construction, on which the 
plaintiffs title rested and for which he 
contended, was that Raja Pratap Bahadur 
Singh, the' sole devisee of the Will men- 
tioned above, acquired a life and not an 
absolute estate in the property subject to 
the Will. 

This Court, in agreement with the Court 
of first instance, construed the Will as a 
whole and came to the conclusion that the 
estate conferred thereby on Raja Pratap 
Bahadur Singh was an absolute estate. 
The application for leave to appeal to His 
Majesty in Council challenges the correct- 
ness of that construction. Whether that 
construction is correct or incorrect is the 
sole question in the appeal. That to our 
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mind is not a substantial question of law 
though itis a question of law. 

It is not alleged that any recognised 
principle applicable to the construction of 
documents of the nature of the present 


“Will has been misunderstood or misused 


by this Court in deciding the appeal, nor 
does our decision lay down any general 
principle of construction. The construction 
which we have placed on the Will in ques- 
tion is of no interest to any person outside 
the parties to this litigation. The old 
Court of Judicial Commissioner of Oudh, 
to which this Court has succeeded, con- 
sistently adhered to the view that the words 
‘substantial question of law” mean ques- 
tions of general importance and they do not 
include the question of the construction of 
a document in which the parties alone are 
interested—see the case of Babu Udairaj 
Singh v. Raja Bhagwan Bakhsh Singh (1). 
The opinion expressed in that decision is 
supported by two decisions of their Lord- 
ships of the Privy Council in Chaudhri 
Wasi Ahmad v. Matna Bibi (2) and Moti 
Chand v. Ganga Prasad Singh (3) which 
are referred to therein. The same view 
has been adopted by a Full Bench of this 
Court in the case of Sartaj Kuar v. Mahadeo 
Bakhsh (4). The High Court at Allahabad 
entertains the same view as to the meaning 
of the words "substantial question of Ilaw"— 
see Bishambhar Nath v. Muhammad Abaid- 
ullah (9). 

We, therefore, reject this application with 
costs. 


(4) 95 Ind. Cas. 193; 3 O. W. N. 557; A.I. R 1926 
Qudh 381; 29 O, Q. 215. 

(5) 79 Ind. Cas. 213; 46 A. 227; A. I. R. 1924 All. 559; 
L. R. 5 A. 158 Oiv. 

LAHORE HIGH COURT. 
MiISOELLANEOUS F'RsT CivinL APPEAL No. 3165 
oF 1925. 

April 19, 1926, 

Present:—Mr. Justice Martineau. 
Sardar ABDUL KADIR KHAN AFINDI— 
J UDGXENT-DEBTOR —APPELLANT 

versus = 
Musammat IQBAL BEGAM —DzcnEg- 
H Lour — RESPONDENT. 

C. P. C. (Act V of 1908 , O. XXI, r. 90—A pplication 
for setting aside sale—Pleader, power to sign and 
present—Signature of applicant, whether necessary, 

An application under O. XXI, r. 90, O. P.O. for 
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Setting aside an execution sale, signed and presented 
by the petitioner's Vakil, is valid even though it is 
not signed by the petitioner, if the Vakil is authorised 
by the power-of-attorney to make such an application. 

First appealfrom an order of the Senior 
xd udge, Lahore, dated the 31st August, 
1925. 

Mr. Muhammad Amin, for the Appellant. 

Mr. Tirath Ram, for the Respondent. 

JUDGMENT.—Thejudgment-debtor's 
applieation to have the sale set aside was 
rejected by the Senior Sub-Judge on the 
ground that it had not been properly 
made, being presented by the judgment- 
debtors Vakil Ch. Ahmad Bakhsh and 
not signed by the judgment-debtor. It 
was, however, signed by Ch. Ahmad 
Dakhsh and this was sufficient if Ch. 
Ahmad Bakhsh was authorised to make 
the application, a matter which could be 
ascertained from the power-of-attorney filed 
in the suit. 

I remand the case to the lower Court 
under O. XLI, r. 25, C. P. O., foran inquiry 
and report, after it has seen the power-of- 
attorney, whether Ch. Ahmad Bakhsh had 
authority to makethe application for setting 
aside the sale. 

A. N. A. Case remanded, 


pP ED ratan. 


RANGOON HIGH COURT. 
Srconp CIYIL APPEAL No. 207 or 1925. 
May z7, 1926. 

Present:—Ms. Justice Duckworth. 

KO MAUNG aND ANOTHER—APPELLANTS 
versus 
MAUNG BA HTW E—RESPONDENT. 

Evidence—'Pyatpaing, admissibility of—Relation- 
ship of witness to party, effect of. 

A 'Pyatpaing, which is duly proved by the surveyor 
who recorded it, is admissible in evidence for what 


it is worth. 20 
Maung Cheik v. Maung Tha Hmat (1), explained. 
Maung Hlaing v. Maung Chit Su (2) and Ko Po 

Maung v. Ma Mein Gale (3). relied on. 

The mere fact that a witness is related toa party 
is not a true criterion for holding that he has given 
untrue or perjured evidence. ! : 

Second appeal from a deeree of the Dis- 
trict Court, Myaungmya, in Civil Appeal 
No, z6 of 1925. 

Mr. Lgong, for the Appellants. 

Mr. Ganguli, forthe Respondent. . 

JUDGMENT.—There are no merits in 
this appeal, which can only lie uuder s. 100, 
C. P. C, and it is not easy to comprehend 
why it was admitted at all. 
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The question of jurisdiction was waived 
at the hearing by Mr. Leong and his sole 
grounds of appeal, at the actual argument, 
were that the "Pyatpaing" in question 
(Foil of Register VII) was not admissible 
in evidence, since it had not been signed 
by the transferors and transferees, and 
that the respondant-plaintiff’s evidence con- 
sisted in statements of his relatives, whilst 
the evidence as to mutation of names was 
discrepant. 

As to the actual evidence, there are con- 
current findings by both the lower Courts. 
These findings were not perverse, and were 
based on regular evidence, The mere fact 
that a witness is related toa partyis not 
a true criterion for holding that he has 
given untrue or perjured evidence. I 
refuse to interfere in regard to these findings 
of fact. 

In regard to the admissibility in evidence 
of the “Pyatpaing” Mr. Leong quoted the 
case of Maung Cheik v. Maung Tha Hmat (1) 
but that decision has been much misunder- 
stood, and does not go as far on general 
principles as the head-note would indicate. 
The“Pyatpaing” in the present case was prov- 
ed by the surveyor, who recorded it, and was 
admissible in evidence for what it was 
worth. This is clear from a perusal of the 
cases of Maung Hlaing v. Maung Chit Su (2) 
and Ko Po Maung v. Ma Mein Gale (3). More- 
over, there was much other evidence to - 
corroborate the facts entered in the Pyat- 
paing. In my view the decisions of the two 
lower Courts were correct. 

The appeal is dismissed with costs. 

A N.A. Appeal dismissed, 


(1) 1 L. B. R. 260, 
(2) 76 Ind. Cas. 449; 1 R. 135; A.J. R. 1923 Rang. - 


A.I. R. 1924 Rang. 


196 
(3) 77 Ind. Cas. 380; 1 R. 562; 
135. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE OxrpER No 209 
or 1925. 

March 9, 1926. 

. Preseni:—Mr. Justice Suhrawardy and 
Mr. Justice Page. 
PITAMBAR JANA—PLAINTIFE— 
DECR&£E-HOLDER—ÁPPELLANT 
versus 
DAMODAR GUCHAIT AND OTHERS 
— DEFENDANTS—J UDGMENT- DEBTOR-~— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 


WB L. O. 1998] 
C. P. C. (Act V of 1908), O. XXI, vr. 11, 14—^In 


accordance with law, meaning of —Defective applica- | 


tion, effect of—Application returned by Court to be 
filed within time fixed but not so filed, effect of. 
Where an application for execution in substantial 
compliance with the law is preferred to the Court, 
such an application will be eifectual to stay the pro- 
gress of limitation whether the Court admits or 
rejects or returns the application or allows such apyli- 
cation to be amended. |p. 169, col. 2; p 170, col. L] 
An application in ‘accordance with law’ in Art. 182 
(5) of the Limitation Act should be taken to include 
an application for execution which though defective 
in some particulars is such upon which executio 
could be-issued [p. 170, col. 1.] i 
Whsre an application is presented to the Court and 
the Court takes judicial action upon it either in regis- 
tering it or by returning it for amendment, such an 
applieation though not filed in the time fixed by the 
Court should not bb considered as not having been 
duly made. [p. 170, col. 2.] 
[Case-law reviewed.] 


Appeal against an order of the District 
Judge, Midnapur, dated* the 16th Feb- 
ruary, 1925, reversing that of the Munsif, 
Second “Court, Tamluk, dated the 24th 
November, 1924. 

Mr. S. C. Maity, Babus Tridib Nath Roy 
and Purna Chandra Mukherji, for the 
Appellant. 

Babu Santosh Kumar Pal, for the Re- 
spondents. i 


JUDGMENT. 

Suhrawardy, J.—This appeal raises 
a question relating to limitation and the 
law onthe poiat may safely be said to be 
stillin anebulous state. It is necessary to 
state some facts on which the considera- 
tion of the question turns. The decree- 
holder (the appellant before us) obtained a 
preliminary decree upon a mortgage in his 
favour on the 29th May, 1918. The judg- 
ment-debtor-defendant appealed and his 
appeal was finally dismissed by this Court 
on the 18ta May, 1922. During the pen- 
deney of the appeal in this Court the plaint- 
iff deeree-holder applied for and obtained 
the final decree on the 20th August, 1920. 
As the decision of the High Court in the 
appeal against the preliminary deeree by 
the defendant was pronounced subsequent 
to the final decree the plaintiff made an 
applieation for a fresh final decree which 
applieation was dismissed on 25th August, 
1923, on the ground that the final decree 
had already been passed. On the same 
date, viz , the 25th August, 1923, the plaint- 
iff-decree-holder presented an application 
for execution of the final decree and there- 
after appealed against the order refusing 
to draw up‘afresh final decree. That ap- 
peal was finally dismissed by this Court 
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on the 23rd August, 1924. The application 
for execution filed by the decree-holder on 
the 25tn August, 1923, was returoel to 
him on the ground that there were omis- 
sions in the applieation, first, with regard 
to the amount of interest to which the 
deeree-holder was entitled to in column 7 
and, secondly, with regard to the amount 
of costs which the decree-holder was en- 
titled to in column 8 in the form used for 
application for execution of decrees—being 


‘form No. 6, Appendix E, C. P. C. The 


order recorded on the back of the petition 


“was “Returned to be re-filed within ten davs 


after necessary correction.” It appears 
that the application returned to the decree- 
holder was not re-filed after the necessary 
corrections within the ten days allowed by 
the above order. On the 28th June, 1924, 
a irésh application was made giving all the 
necessary particulars and the application 
which was presented by the decree-holder 
on the 25th August, 1223, was also filed 
along with it. On the applieation of the 
20th August, 1923, which was re-filed the 
following order was recorded: "The pre- 
vious application for execution is not 
necessary as a fresh one has been filed. 
Return." On these facts objection was 
taken on behalf of the judgment-debtors 
that the application for execution filed on 
the 28th June, 1924, was barred by limi- 
tation since it was more than three years 
after the final decree was passed on the 
20th August, 1020. It was maintained on 
behalf of the decree-holder that the appli- 
cation for execution of the 25th August, 
1923, was valid to save limitation. It is 
not disputed that this application was in 
time, the Oourt being closed from 20th to 
24th August, 1943. The Munsif in the 
Execution Court held that the present ap- 
plieation for exeeution was not barred by 
limitation. The learned Distriet Judge of 
Midnapur on appeal reversed the decision 
ofthe Munasif and heldthat the application 
of the 25th August, 1923, not beint a 
proper applieation the present application 
is time-barred. 

The decree-holder appeals.and on his be- 
half it is argued that the view of law 
taken by the learned District Judge is 
erroneous. The only question that arises 
for consideration is whether the application 
by the decree-holder of the 25th August, 
1923, was an application in accordance with 
Jaw, under Art. 132 (5) of the Limitation 
Act. There is wide divergence of view of 
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the Indian Qourts on this matter. The 
"High Court of Allahabad in the case of 
Kifayat Ali v. kam Singh (1) held that 
when an application is presented and re- 
turned to the decree holder and not filed 
within the time allowed by the Court after 
the necessary amendments, it must be 
taken on the analogy of s, 374 of the Code 
of 1882 (corresponding to O. XXIII of the 
Code of 1408) that there was no application 
.presented for execution aud that re filing 
after necessary amendment after the time 
allowed must be taken asof no avail. The 
Bombay High Court in the case of Pir 
Jade v. Pir Jade (2) held that when an ap- 
plication is filed by the decree-holder and 
withdrawn with leave to file afresh appli- 
.eation, it must be taken that no application 
for execution was made by the decree-holder 
"and that the application so made and with- 
drawn was not an application for execu- 
tion. The- Madras High Court has con- 
.Bistently taken a view which cannot be 
gaid’to be uniform’ with the view taken by 
the Allahabad High Court. In Rama v. 
Varada (3) that Court following its earlier 
decision in Rama Nadan Chetti v. Peria- 
tambi Shervai (4) held that an applieation 
‘for execution if defective in matters which 
cannot be said to be material or substan- 
tial should be considered to be an applica- 
tion in accordance with law. The sume 
view was taken by that Court in kamay- 
yan v. Kadir Bacha Sahib (5) and Natesa 
Pillai v. Ganapathia Pillai (6). In this 
‘Court the view upon this question has not 
been always consistent. The question 
‘should be approached from two standpoints. 
In the first place, it has to be considered 
“whether an application returned to the 
decree-holder under O. XXI, r. 17 for amend- 
ment and not filed within the time allowed 
‘by the Court can be taken to be an appli- 
cation for execution at all. In the second 
‘place, it has to be considered whether an 
‘application which has been rightly or 
„wrongly returned to the decree-holder for 
‘amendment can be held by the Court exe- 
'euting the decree on a fresh application an 
application wade according to law. As to 
the first point, there is no direct authority 


(1) 7 A. 359; A. W. N. (1885) 51; 4 Ind. Dec. (x. s.) 


581. 
(2) 6 B.981; 3 Ind. Dec. (N. s.) 909. 
(3) 16 M. 112; 5 Ind. Dec. (N. s.) 807. 
(4) 6 M. 2.0; 2 Ind Dec (N. 8.) 493. 
(5) 31 M. 68; 3M. L T.254; 17 M. L. J. 596. 
. (6) 38 Ind. Cae. 136; 40 M. 919; 91 M.L T. 257; 9 
L.W. 648; 52 M, L. J, 021. 
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in this Court and.it has not been consider- 
ed apart from the second question. But 
the cases to which I will presently refer 
did not consider whether an application 
returned to the decree-holder and not re- 
filed in proper time should he totally neg- 
ligible for reckoning the period of limita- 
tion, 


On the second point the case which really 
presents any difficulty is the case of Gopal 
Sah v. Janki Koer (T) In that case an 
application was presented which was de- 
fective in not having complied with the 


provisions of ss. 235 to 238 of the Code of 


14582. It wasreturned to she decree-holder 
for amendment under s, 245 within a week's 
time. The amended application was not 
put in within the time fixed but on a 
later date a fresh application- was present- 
ed in due form with the previous applica- 
When the fresh 
application was presented it was more than 
three years from the date of the decree and 
the question, therefore, that arose in that 
case was whether the first application was 
one which could be considered as one in 
accordance with law within the terms of 
Art. 179, cl. (4) of Sch. IL of the Limita- 
tion Act (XV of 1877). The learned Judges 
held that the first application was not in 
accordance with law; and in so holding 
instead of confining themselves to the 
facts before them they made some general 
observations which are pressed on our at- 
tention on behalf ofthe respondent. Prin- 
sep, J., pointed out the defects in the 
application and held that it was so defec- 
tive that execution could not have been 
levied upon it. But in considering this 


.question the learned Judge differed from 


the view taken by the Madras High Oourt 
in Rama v. Varada (3) which held that if 
the defects in the application are only of a 
formal character it should still be regarded 
as an application made in accordance with 
law within the meaning of the Article of 
the Limitation Act referred to above. 
Ghose, J., based his decision in that case 
not on the particular facts arising in it 
but upon the view which he took of the 
law on the subject, namely, that where an 
application was rightly or wrongly return- 
ed for amendment and the Court consider- 
ed thatthe petition in question was one 
which could not be admitted, if the decree- 
holder did not comply with the order of 


(7) 23 C. 217; 12 Ind. Dac (x. s) 145. 
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the Court within the time fixed for amend- 

ent it cannot be held that the application 
should be regarded as a proper applica- 
tion. The learned Judge consequently held 
that when an application is returned for 
amendment by the Court rightly or wrong- 
ly it must be considered to be not in ac- 
cordance with.law. This view has been 
criticised in Mathura Prosad v. Anurago 
Koer (8 The learned Judges observed 
thus with reference to Gopal Sah’s case (7): 
“That it was unnecessary to lay down such 
a wide general rule excluding all equitable 
considerations which might hereafter arise 
for the decision of the case before them 
is clear. Inthat case the application did 
not contain the necessary materials unde2 
s. 235, and there does not appear.to have 
been any applieation capable of execution 
‘from the start. That alone seems to en- 
tirely distinguish it from the case now 
before us, and that the wide rule laid 
down went too far, is clear from the fact 
that Ghose, J., one of the Judges who 
delivered a judgment in that case, was 
also a party to the unreported case, we 
have already referred to, in 1905, where 
it was held that where an application 
had been returned to rectify a mistake, 
for which the decree-holder was not res- 
ponsible, and was notre-filed within the 
period of limitation the Executing Court 
was right to look into the merits and hold 
that the application was not barred.” In 
considering as to the exact point on which 
“the case of Gopal Sah's case (T) is an autho- 
rity 1 may quote the following words 
from the judgment of Prinsep, J.: “One of 
the errors committed by the decree-holder 
was in mis-stating the amount of his 
decree ina lesser sum than he was given, 
and the Sub-Judge has consequently limited 
the execution to that smallersum. If that 
had been the only defect, the decree would 
have been capable of being executed for the 
smaller sum. Butin other respects which 
it is unnecessary to mention, the application 
failed to comply withthe requirements of 
ss. 235, 236, 237 and 238 applicable to the 
case.” This observation limits the opera- 
tion of the view expressed therein and when 
closely examined is an authority in favour 
ef the appellants before us. The only 
defect that was pointed here was the omis- 
.sion .of certain sums which the decree- 
holder was entitled to receive from the 


(8) 5 Ind, Cas. 579; 14 O. W, N. 481, 
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judgment-debtors but which he did 
not mention in the application for execu- 
tion. So that in terms of the judgment of 
Prinsep, J., the decree-holder has mis-stated 
the amount of the decreein a lesser sum 
than he was given and so execution eould be 
taken for that smaller sum. The authority 
of Gopal Sah’s case (7), in my opinion, has 
been considerably shaken by the subsequ- 
ent Fall Bench decision in the case of 
Gopal Chunder Manna v. Gosain Das Kaley 
(9). In that case the defective application 
did not contain theright number of the 
suit and the date of the decree. The 
question arose when the subsequent ap- 
plication for execution was made whether 
the application with the defects above- 
mentioned returned for amendment but not 
re-filed in time, was to be considered as an 
applieation in accordance with law. It was 
held by the Full Bench that .material de- 
fects only could vitiate an application ; and 
as the defects in the application for execu- 
tion then before the Court were not material 
it was valid to save limitation. 'The re- 
ferring judgment was delivered by Banerji, 
J.,and the learned Chief Justice in deliver- 
ing the judgment of the Full Bench ac! 
cepted the reasoning and the conclusion ex- 
pressed by that learned Judge. That learn- 
ed Judge observed as follows: “ The 
question whether an application for execu- 
tion or for taking some step-in-aid of execu- 
tion is one according to law within the 
meaning of Art. 179, cl. (4) has tobe de- 
termined with reference to the circum- 
stances of each case; and while, on the one 
hand, an application must be in substantial 
compliance’ with the law in order that it 
may be regarded as one coming within the 
meaning of el. (4), on thé other hand, it is 
not every informality that would vitiate an 
application and take it out of that clause. 
Were it otherwise, bona fide applications 
for execution would fail to save limitation 
owing to trivial defectsof form,—a result 
which I donot think the Legislature could 
have intended.” With reference to the 
case of Gopal Sah (7) the learned Judge 
after quoting the passage which I have 
quoted observed: "These observations go to 
some extent to support the view I take, that 
itis only material defects that can *vitiate an 
application”. The Full Bench adopted the 
view, which must now be taken settled, that 
if an application for execution returned for 


ma 25 0. 594; 2 C. W. N. 556; 13 Ind. Dec. (n. s.) 
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amendment and not re-filed within the time 
allowed by the Court under O. XXI,r. 17, 
C. P, C., is in substantial compliance with 
the provisions of the Code being defective 
merely in omitting immaterial particulars, it 
should be taken as an application in 
accordance with law within the meaning of 
Art. 182 (5) of the Limitation Act. The 
application of the 25th August, 1923, con- 
tained a prayer that the properties mort- 
gaged should be sold and the decree-holder's 
dues realised therefrom. That is an invita- 
tion to the Court to take further steps-in- 
aid of execution of the decree, In this con- 
nection reference may be madetothe case 
of Saday Chandra Jana v. Poresh Nath 
Ghose (10) where it was held that an appli- 
cation, even though it be deemed so de- 
fective as not to be an application for exe- 
cution, must still be regarded as an ap- 
plication made to proper Court in accord- 
ance with law to take some steps-in-aid of 
execution. In my opinion, the law has been 
too broadly stated anditis not necessary 
for me to go so far as on thé facts of the 
present case I am of opinion that the ap- 
plication made by the decree-holder on the 
95th August, 1923, was an application in 
accordance with law. Ona consideration 
of the cases to which I have made reference 
and the other cases which have been cited 
at the bar. the conclusion te which I have 
arrived is that the expression ‘ in accord- 
ance with law’ in Art. 182 (5) should be 
taken to mean thatthe application though 
defective in some particulars was such upon 
which execution gould be issued. If the 
omissions were such as to make it im- 
possible for the Court to issue execution 
upon it,as was the case in Asgar Ali v. 
Troilokya Nath Ghose (11) where the list of 
the propertiesto beattachedand sold was not 
supplied with the application for execution, 
it should be held that such an application 
is not in accordance with law. But where 
the, application is such as to enable the 
Court to take further steps in execution it 
cannot generally be said that such an ap- 
plication, if not defective in material and 
substantial ntatters is an application not 
in accordance with law. In the present 
case there was no bar to the Court levying 
execution for the lesser sum claimed by 
the decree-holder; and in this view I hold 
that the application made by the decree- 


(10) 64 Ind. Cas. 571; 35 C. L. J. 82; A. I. R. 1922 
Oal. 44. 
(11) 17 C. 631; 8 Ind. Dec. (N. 8.) 960 (F. B.). 
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holder on the 25th August, 1923, was an 
application in accordance with law and, 
therefore, the present application of the 
decree-holder isnot barred by limitation. 
I] am further of opinion that, if an applica- 
tion is presented to the Court and the ` 
Court takes judicial action upon it either 
in registering the application or by re- 
turning itfor amendment, such an applica- 
tion though not filed in time fixed by the 
Court should not be considered as not hav- 
ing been made. The view that I have above 
taken seems also to be supported by the 
decision of the Patna High Court in Bhagwat 
Prashad Singh v. Dwarka Prasad Singh 
(12). ° 

In the result, this appeal is allowed, the 
order of the lower Appellate Court set aside 
and that of the first Court restored with 
costs. We assess the hearing fee at four 
gold mohurs. 

We are furthér asked to consider whe- 
ther the present application should be 
limited to the execution of the amount men- 
tioned in the previous applieation of the 
25th August, 1923. Wehave not had the 
advantage of the view of thelower Áppellate 
Court upon this point asit dismissed the 
present execution on à view which, in our 
judgment, is not correct. We, therefore, do 
not consider it proper toexpress any opinion 
upon this matter at the present stage. 

Page, J.—An applieation for execution 
ofa decree or order must be made within 
three years from “the date applying in 
accordance with law tothe proper Court for ` 
execution, or to take some step-in-aid of 
execution of the decree or order;” [Act JX 


“ of 1908, Sch. I, Art. 182 (5).] An application 


for execution in order to comply with the 
law must be made in accordance with the 
provisions of O. XXI, rr. 11 tol4. Such an 
application for all purposes need not con- 
form in every detail with. the provisions 
mentioned in rr. llto14 It is sufficient 
in order to save limitation under Art. 182 
(5) that the application forexecution should 
be made in & form which substantially 
complies with the provisions set out in 
those rules. The question whether an 
application for execution, or for taking some 
step-in-aid of execution, is one “in accord- 
ance with law" is to be determined with: 
reference tothe circumstances of the each 
particular case ; and while on the one hand 


(12) 74 Ind. Cas. 174; 2 Pat. 809; 4 P. L. T. 513; 
(1923) Pat. 229; 1 Pat. L. R, 453; A. I. R. 1924 Pat. 
23, 
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the application must be in substantial com- 
pliance with the provisions of the Code in 
order thatit may be regarded asa valid 
application within the meaning of Art. 182 
cl. (5)" on the other hand, itis not every 
informality that would vitiate an applica- 
tion aud take it out of that clause. Were 
it otherwise, bona fide applications for 
execution would fail to save limitation 
owing to trivial defects of form-—a result 
which I, do not think the Legislature could 
have intended. The view I take is amply 
supported by the authority of decided 
cases, of which I need only refer to the cases 
of Balkishen Das v. Bedmati Koer (13) and 
Rama v. Varada (3)' per Banerji, J., in 
Gopal Chunder Manna v. Gosain Das Kaley 
(9). Now, when ths Court receives an 
application for the execution of a decree 
under r. 17, it is the duty of the Court 
to ‘ascertain whether such of the re- 
quirements of rr. 1l tol4 as may be ap- 
plicable to the case have been complied 
with and if they have not been complied 
with the Court may reject the application 
or may allow the defects to be remedied 
then and there or within a time to be 
fixed by it.” In my opinion, if the Court 
holds that there is some material and sub- 
stantial defect which vitiates the applica- 
tion the Court ought to reject it and not 
allow the defect to be remedied; for if an 
invalid application is returned for amend- 
ment and not rejected, the applicant there- 
by may be misled, and may refrain from 
preferring a fresh application in substan- 
tial compliance with the law as he would 
have been able to do forthwith if the in- 
valid application had been rejected. Far- 
ther, I am of opinion, that if the Court 
permits the defect to be remedied within 
a time fixed by it, at the expiration of 
that time the application, if uuamended, 
ought to be rejected: see Fazloor Ruhman 
v. Altgf Hossain (14) and Asgar Ali v. 
_Troilokya Nath Ghose (1l) I agree that 
in this case the application for execution 
preferred on the 25th August, 1923, was in 
substantial compliance with the law. It 
was strenuously contested before us, how- 
ever, upon the authority of Gopal Sah v. 
Janki Koer (T) that if a Court holds that an 
application .for execution does not conform 
with each and every provision set out in 
rr. 11 to 14 it must be taken that the.ap- 


(13) 20 O. 388; 10 Ind. Dec. (N. 8) 263. 
(14) 10 O. 541; 5 Ind. Dec. (N. s.) 362. 
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plieation for execution will not be effectual 
to enable the decree-holder to evade the 
Law of Limitation. In that case Mr. Justice 
Prinsep observed “that it was not an appli- 
cation in accordance with law, because it 
did not fulfil the requirements of the law. 
No Court can do otherwise than determine 
that fact. To find that what the law re- 
quires on matters of form need not be 
complied with to make an application one - 
in accordance with Jaw, seems to me to 
allow & transgression of the law, and yet to 
fiad that it has been complied with. I 
am aware that in Rama v, Varada (3) a 
different opinion has been expressed, but 
with every deference and respect for the 
learned Judges of the Madras High Court 
I cannot agree with them in their inter- 
pretation of that law." Now, the above 
considerations of the learned Judge must 
be regarded as obiter,for the decision in 
that case proceeded upon the assumption 
that the applieation for execution was not 
in aecordance with law; and, therefore, it 
was not necessary for the Court to consider 
what the result would be if an application 
substantially in accordance with the form 
prescribed was rejected or returned for 
the purpose of remedying certain in- 
formal defeets which the Court held were 
inherent in it. In my opinion, the above 
observations of the learned Judge cannot 
be reconciled with the decision of the Ful] 
Bench in Gopal Chunder Manna's case (9) 
and cannot now be regarded as a correct 
exposition of the law. 

The learned Pleader for the respondents 
urged a further contention before us that 
inasmuch as the application had been re- 
turned to the decree-holder for amendment 
and the amendment was not effected with- 
in the time appointed by the Court, the 
application must be regarded as though 
it never had been made; and he cited 
Gopal Sah's case (7) in support of his con- 
tention. Prinsep, J.,in that case observed 
that "the Allahabad High Court has.” held 
in Kifayat Ali v. Rim Singh (1)—a case 
which is on all fours with the case before 
us—that when an informal: application for 
execution has been returned for amend- 
ment under s. 245, ‘what has been done 
in the matter by the decree-holder has 
been undone by him, and the proceeding 
became to all intents and Purposes ag 
though no application had been put in.” 
But it is to be observed in respect of the 
two cases of Pir Jade v. Pir Jade (2) and 
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Kifayat Ali v. Ram Singh (1) upon which 
the learned Judge founded his opinion 
that in one case the application for exe- 
cution had been dismissed; and in the 
other withdrawn, at the instance of the 
decree-holder. It is, of course, beyond 
controversy that where a decree-holder 
deliberately withdraws, or invites the 
Court to dismiss, his application he can- 
not afterwards rely upon that application 
for the purpose of saving limitation in res- 
pect of a subsequent application for exe- 
cution. But such cases differ toto calo 
from cases in which the application for 
execution is returned in invitum to the 
applicant. In my opinion, having regard 
to the decision in Rama v. Varada (3) 
which although dissented from in Gopal 
Sah’s case (7) was afterwards affirmed by a 
Full Bench in Gopal Chunder Manna v. 
Gossain Das Kaley (9) and the observation 
of Mr. Justice Banerji in the Full Bench 
case, the true view is that where an ap- 
plication for execution in substantial com- 
pliance with the law is preferred to the 
Court, such an application will be effectual 
to stay the progress of limitation whether 
the Court admits or rejects or returns the 
application or allows such application to 
be amended. For these reasons I agree 
that the appeal should be allowed, and an 
order made in the sense that my learned 
brother proposes, 

M. B, 

A. N. A. 


A ppeal allowed. 





MADRAS HIGH COURT. 
APPEAL AGAINST ÁPP&LLATE ORDER No. 112 
or 1924. 

July 29, 1926. 

Present:—Mr. Justice Jackson. 
PONNUSWAMI GOUNDAN MINOR 
THROUGH HIS MOTHER AND GUARDIAN 
DEVAKKAL- PzriTIONER—DRF&NDANT 
No. 1—APPELLANT 
versus 
VELLAYANA ROWTHER AND ANOTHER 
—AssIaNE&—DsOoREE HOLDER AND PURCHASER 


e —RESPONDENTS. 
Minor—Negligence of guardian ad litem—GQGuardian, 


^ whether can plead his own negligence. 


Although itis open to a minor to bring a suit to 


. setaside proceedings in Court on the ground that the 


guardian ad litem who conducted them on his behalf 
acted with gross negligence, it is not competent to 
the guardian himself in the same proceedings to 


PONNUSWAMI GOUNDAN v, 


VELLAYANA ROWTHER. 


(98 I. O. 1936] 
plead his own default in the conduct of it. [p. 178, 
col 1 


bad, Sahib v. Kollapuram Gajaraj Singh ‘(1), dis- 
tinguished. 

Appeal against an order of the Court of 
the Subordinate Judge, Dindigul, dated the 
7th October, 1924, in A. S. No. 56 of 1924, 
preferred against that of the Court of the 
Distriet Munsif, Palni, dated the 26th April, 
1924, in E. A. No. 10t of 1924, in E. P. No. 
142 of 1923, in O. 8. No. 1025 of 1918. 

Mr. Watrap Subrahmanya Iyer, for the 
Appellant. 

Messrs. Srinivasa Gopalachariand Gopala- 
swami Iyengar, for the Respondents. 


JUDGMENT.—Second appeal from 
the order of the Subordinate Judge of 
Dindigul in A. S. No. 560f 1924. In E. A, 
No. 104 of 1924 in*the Court of the District 
Munsif of Palni, a minor Ponnuswami Goun- 
dan applied by his guardian Devakkal for 
a declaration that certain property was not ` 
assets of his grandfather, and was not liable 
to attachment. 

The District Munsif ordered notice to the | 
attaching decree-holder on 8th March, 1924. 
On 15th March, 1924, the petitioner's Vakil 
took a further adjournment to Ist April, 
1924, paying for the cost of that hearing. 

Onls: April, 1924,the Vakilfailed to appear 
and the case was adjourned to 8th April, 
1924, and again to th April, 1924, when 
arguments were heard. On 11th April, 1924, 
the ease was posted for evidence on 26th 
April, 1924. On that day, the petitioner's 
Dindigul Vakil wrote that he was not ready 
with the doeuments and another Vakil 
moved for adjournment. The Munsif dis- 
missed the petition for non-prosecution. 
The petitioner appealed and the Subordi- 
nate Judge has dismissed the appeal hold- 
ing that she should have appeared and pre- 
gented her case through a local Vakilif the 
Vakil from Dindigul would not appear. 
Considering that she raised this question 
in March, the petitioner ought with due 
diligence to have had her documents by the 
end of April, aud as she was employing a 
local Vakil to apply for adjournment she 
might have given him the documents. 

On the merits there is no ground for 
interference, nor indeed is such ground 
taken in this second appeal. On the con- 
trary, the appellant, the same guardian, now 
urges that the worse her behaviour is found 
to have been in the Munsif's Court, the 
better will be her case on appeal. The 
minor whom she represents eannot be made 
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to suffer by the negligence of his guardian 
and such negligence cannot afford ground 
for ex parte proceedings analogous to those 
under O. IX. The Court must grant ad- 
journments until the minor'ssuit may be 
said to be properly conducted, Obviously 
` ii such a plea were valid a minor suing 
through a guardian would be master of the 
proeeedings. He could delay the trial by 
laches of every description, and when at 
last the patience of the Court was exhausted 
and an adverse order was passed against 
him, he could have that order set aside on 
account of the same laches. Mr. W. 8. 
Subramania Iyer relies upon the ruling 
reported as Mada Sahib v. Kollapuram 
Gajaraj Singh (1) for this extraordinary 
proposition, but it does not help him. There 
one Kollapuram Gajaraj Singh had sued a 
minor Dada Sahib for possession of a shop. 
The suit was decreed ex parte. The minor 
then brought a fresh suit for recovery of 
the property on the plea that the previous 
sult was not binding upon him owing to 
the negligence of his guardian. The Mun- 
sif held that the guardian had, the Subor- 
dinate Judge on appeal that he had not 
been guilty of negligence, and this Court 
on second appeal restored the Munsif's 
finding. It is always open to a minor to 
bring a suit of this character, but itis not 
open toa guardian ad litem to plead his own 
default in the same suit as that in which 
he appears. I may add that there is no- 
thing on the faceof this record to warrant a 
conclusive presumption that the guardian 
has been guilty of such negligence as would 
justify the minor in repudiating the decree. 
Suppose for instance that, as a matter of 
fact, there are no relevant documents and 
the guardian in applying for an adjourn- 
ment was merely clutching at a last re- 
source, and playing for time. Such questions 
of fact must be decided in the appropriate 


‘proceedings. ` 

The appealis dismissed with costs (two 
sets) 

V. N. V. "^ " ykopeal dismissed. 


N: 
: (1) 85 Ind. Oas. 258; 20 L. W. 854; 47 M. L.J. 928; 
A. I. R. 1925 Mad. 204. 
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CALCUTTA HIGH COURT. 
LETTERS Parent APPEAL No. 41 of 1925, 
January 21, 1926. 

, Present:—Mr. Justice Cuming and 
Mr. Justice B, B. Ghose. 
PANCHUBALA DEBI—DzrzNDANT— 
APPELLANT 
VETSUS 
JATINDRA NATH GOSWAMI anp 
OTHERS—PLAINTIFFS—RESPONDENTS. 

Landlord and tenant—Agreement at variance with 
personal law of succession, if valid—If valid, whether 
tenancy escheats to Crown in the absence of persons 
entitled under agreement. 

A course of succession to a permanent tenancy ean- 
not be regulated by an agreement at variance with the 
personal law of succession, inasmuch as a subject has 
no right to impose on land or other property any 
limitation of descent which is at variance with tlic 
ordinary law of succession applicable in his case. !j. 
174, col. 2.] i 

Assuming such an agreement to be valid, in the 
absence of heirs entitled to inherit under it, the 
tenancy would escheat to the Orown and the landlord 
would have no right of re-entry. [ibid.] 

Letters Patent Appeal against a decree of 
Mr. Justice Chakravarti, dated the 18th 
March, 1925, in Appeal from Appellate 
Decree No. 668 of 1923, affirming that of 
the Subordinate Judge, Second Court, 
Hooghly, dated the 20th November, 1922, 
affirming that of the Munsif, Second Court, 


. Hooghly, dated the 1st March, 1921, 


Babu Narendra Nath Chaudhury, for the 
Appellant. 

Babu Debendra Narayan Bhattacharji, for 
the Respondents. 

JUDGMENT. 

Cuming, J.—This is an appeal against 
a judgment and decreeof my learned bro- 
ther Mr. Justice Chakravarti and raises an 
interesting point oflaw. The facts of the 
case are briefly these: The plaintiff grant- 
ed to one Abinash Chandra Banerjee a 
permanent lease of acertain property, At 
the time of the execution of the document 
an ekrarnamah was executed which pro- 
vided that the grantee's daughter and dau- 
ghter's sons should not be entitled to succeed 
as heirs. 

The grantee diedsometime ago and was 
succeeded by his widow. She died in 191v 
and the grantee's daughter then remained 
on in possession. 

The grantor now seeks to eject her on the 
ground that under the terms of tbe patiah 
and ekrarnamah she is not entitled to in- 
herit the property. 

This contention found favour with the 
den Court and both the Courts on ap- 
peal. 
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The defendant in third appeal has con- 
tended that the clause in the ekrarnamah 
which isread as part of the lease excluding 
the daughters and daughters’ sons of'the 
grantee is inoperative on the ground that 
it was not open tothe plaintiff to provide 
in the lease that theproperty should descend 
in a different order of succession to the 
normal one and that it was not open to 
him to grant an interest contrary to the 
usual order of succession. He Felies on the 
case of Rajendra Bahadur Singh v. Raghu- 
bans Kunwar (1). 

The plaintiff, on the other hand, contends 
that thelease read with tho ekrarnamah 
is nota permanent lease. It is really a 
lease for a term of years, viz., the life- 
time of the male heirs of the grantee. Look- 
ing at the lease and the ekrarnamah I have 
little difficulty in coming to the finding 
that the lease purporís to create a perma- 
nent heritable right in the land. It’contains 
the usual word by which such rights have 
always been held to be created. It states 
that on paying the settled rentthe lessee 
will continueto enjoy and possess by resid- 
ing there through sons, grandsons, etc, 
(putro poutradi krame), There is the fur- 
therstipulation thatthe rent is not to be 
decreased or increased. In other words, that 
it is fixed. There are certain clauses re- 
straining alienation by gift, sale or mort- 
gage butas there is no re-entry clause in 
this lease these restrictions are inoperative. 
Then in the ekrarnamah we find the clause 
around which the main controversy has 
centred, namely, the provision that the 
daughter and daughter's sons shall not suc- 
ceed. Theargument put forward is that the 
clause prevents the lease from being a per- 
manentone. l do not think that it does. 
All it provides is that certain heirs shall not 
succeed, viz, the daughter and daughter's 
sons. It “does not provide thatin event of 
the nearest heir being the daughter or 
daifghter's sons the property reverts to the 
grantor. There may be other persons who 
if the daughter and daughter’s sons are 
excluded would be entitled to succeed. At 
the highest this clause would exclude 
certain persons, but it by no means follows 
that this clause must mean that if the 
next heir"is the daughter or daughter's sons 
the property reverts to the grantor. 


(1) 48 Ind. Cas. 213; 45 L A. 134; 40 A. 470; 23 C. 
W. N. 101; 21 O. O. 106; 24 M. L. J. 282; 50 L.J. 
401; 8 L. W. 570; (1918) M. W. N. 831; 28 C. L. J. 
456; 20 Bom. L. R. 1075 (P. O.). 
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The lease is, therefore, in my opinion 
an ordinary absolute hereditary mokarrari 
tenure. 

The question to be answered in the pre- 
sent case then is: Does the clause regard- 
ing the exclusion of the daughters and - 
daughters’ sons give the landlord the right 
of re-entry in ihe event of the nearest 
heir being the daughters or daughters’ sons 
I am of opinion that it does not—for two 
reasons : 

(I) The clause is inoperative. See the 
decision of the Privy Councilin the case 
of Rajindra Bahadur Singh v. Raghubans 
Kunwar (1) where it is held that a subject 
has no right toimpose on land or other 
property any limitation of descent which 
is at. variance with the ordinary law of 
descent of property applicable to -his . 
case. 

(II) Supposing for the sake of argument 
that the clause excluding the daughters and 
daughters’ sons is operative, the grantor 
would have no right of re-entry on the 
failure of other heirs. The right to posses- 
sion on the failure of heirs does not revert 
to the grantor but escheats to the Crown, 
See the case of Sonet Kooer v. Himmut 
Bahadur (2). 

I find that the plaintiff is not entitled to 
eject the defendant. 

The result is that the appeal must succeed, 
the order of Mr. Justice Chakravarti must 
be set aside and the plaintiff's suit entirely 
dismissed. Theappellantis entitled to her ' 
costs in all the Courts, 

Ghose,J.—This appeal raises a ques- 
tion of nicety which does not appear to 
be directly covered by authority. Plaint- 
ifs sued for khas possession by ejecting’ 
the defendant from the property in suit 
on the basis of their title as heirs of Mati- 
laland Doyal Goswami. The father of the 
defendant, one Abinash, obtained a lease of 
the property from those two pefsons by 
exchange of pattah and kabuliyat dated the 
4th of June, 1901. On the same date Abi- 
nash executed an ekrarnamah in favour of 
the lessors. Abinash died.in 1914, while 
in possession of the leasehold leaving. a 
widow dnd the defendant, his daughter, who 
has ason. The widow remained in possession 
of the property till her death in 1919 and 
after her death the defendant who was the 
legal heir of her father has been in posses- — 


(2) 3 I. A.92; 1 C. 391; 25 W. R. 239; 3 Sar. P. O' 
P c 3 Suth, P. C. J. 257; 1 Ind. Dee, (N. s.) 245 | 
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sion of the property. The plaintiffs seek 
to eject the defendant on the ground that 


. by virtue of certain terms in the e%rar- 


namah executed by her father the defend- 
ant is not entitled to suseeed to the dis- 
puted property as his heir.and she is, there- 
fore, a mere trespasser from whom the 
plaintiffs are entitled to recover khas pos- 
session, The trial Court made a decree 
in ejectment which was confirmed by the 
Subordinate Judge with a slight variation 
which is not necessary to mention. On 
second appeal to this Court the decree in 
ejectment has again been affirmed by my 
learned brother Mr. Justice Chakravarti. 
The contention of the defendant against 
that decision is that the provision in the 
ekrarnamah is not valid in law and the 
plaintiffs are not entitled'to enforce it nor 
can they claim any benefit under it. In 
order to appreciate the pointit would be 
convenientto give extracts of the relevant 
portions of the pattah and ekrarnamah. The 
pattah provides, "on paying the settled- 
rent you will continue to enjoy and possess 
(the premises) by residing therein through 
sons, grandsons, ete., (putra poutradi krame) 
MOTOR women ei anes The said rent 
shall not be increased or decreased.” The 
ekrarnamah contains the following pro- 
visions: "I and my sons, grandsons, eto., 
shall continue fo enjoy and possess the 
said land and rooms by dwelling therein, 
etc. But my daughter or my daughter's son 
shall not be able to residetherein as my 
heirs and they shall not be entitled to the 
said property. There can hardly be any 
doubt.on a proper construction of the 
documents, which itis admitted must be 
read together, thatthe lease is a permanent 
heritable one. ` Although the words “putra 
poulradi krame” literally signify descend- 
ants of the male sex, they ordinarily mean 
and include female heirs where by law 
the estate would descend to such heirs, and 
are apt for conferring an estate of inherit- 
ance to either male or female heirs. The 
question then is whether after the grant of 
a permanent heritable interest the grantor 
and the grantee can validly enter into a cove- 
nant thata certain class of heirs shall not 
be entitled to succeed to the property. The 
appellant relies on the case of Rajindra 
Bahadur Singh v. Raghubans Kunwar (1) 
In support of his contention that such 
a stipulation is not valid.- In that case the 
Privy Couneil laid down that “a subject 
has no right to impose upon lands or other 
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property any limitation of descent which 
is at variance with the ordinary law of 
descent of property applicable in his case.” 
Their Lordships quote with approval the 
observation of Sir Milward Chamier, "that 
it is settled law that a subject cannot make 
his property descendible in a manner not 
recognized by the ordinary law." The gen- 
eral principle in which this rule is based 
was discussed in the well known case of 
Jotendromohun Tagore v. Ganendromohun 
Tagore (3). Their Lordships say: "Whilst, 
however, rules of detail prevailing in Eng- 
land areto be laid aside, there are general 
principles affecting the transfer of property 
which must prevail wherever law exists, 
and to which resort must be had in deciding 
several questions of an elementary charac- 
ter, which have been strongly argued in 
this case, aud as to which there is no precise 
authority. 

"The power of parting with property once 
acquired, so as to confer the same property 
upon another, must take effect either by 
inheritance or transfer, each according to 
law. 

“Inheritance does not depend upon the 
will of the individual owner; transfer does. 
Inheritanee is à rule laid down (or in the 
case of custom recognised) by the State, 
not merely for the benefit of individuals, 
but for reasons of public policy" (Domat, 
2413). Their Lordships further observe: 
“This was well expressed by Lord Justice 
Turner in Soorjeemoney Dossee v. Deno- 
bundoo Mullick (4) ‘A.man cannot create 
a new form of estate or alter the line of 
succession allowed by law, for the pur- 
pose of carrying out his own wishes or 
views of policy. " On the principle laid 
down in these cases it must be held that 
it was not competent in Abinash to ex- 
clude one class of his heirs from inheriting 
this leasehold property, altering the rule 
of succession under the Hindu Law, by the 
covenant inthe ekrarnamah and this must 
be held to be voidand not enforceable under 
the law. The defendant is, therefore, en- 
titled to the property under the ordinary law 
of succession. 

The next question urged on behalf of the 
appellant is that assuming thate the dau- 
ghter was not entitled to succeed by reason 


- (3) I. A. Sup. Vol. p. 47; 9 B. L. R. 377; 18 W.R. 
359 (P. CQ l 

(4) 6 M. I. A. 526; 1 Ind. Jur. (N. 8) 37; 4 W.R. 
P. O. 114; 1 Bouir. Rep. 228; 1 Suth, P. C. J, 201; 1 
Bar. P. C, J. 583; 19 L, R. 198. 
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iff, on the ground that the property belong- 


of the agreement, the plaintiffs have no 
right to claim eéjectment. There is no 
stipulation that on failure of heirs of 
Abinash the property would revert to the 
lessors. In this ease it was not found that 
if the daughter and her son were excluded 
from the line of heirs of Abinash, there 
were no other heirs. But even if there are 
no other heirs of Abinash plaintiff cannot 
claim khas possession, as on the authority of 
the case.of Sonet Kooer v. Himmut Bahadur 


(2) decided by the Privy Council, the Crown ` 


will take the property by escheat: This 
objection also seems to me to be of 
substance. The appeal must, therefore, 
succeed on both the grounds taken and the 
suit dismissed with: costs in all Courts. ; 
8, D. ^A Appeal allowed, 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No, 484 or 1923. 
"B April 28, 1926. 
Presenti:—Mr. Justice Ramesam. 


| RAMAN MENON AN» OTAERS—— DEFENDANT 


No. 9 AND HIS LEGAL REPRESENTATIVES—- 
APPELLANTS 
- ‘ ^ Versus: j 
MADHAVA MENON AND OTHERS— 
DEFENDANT NO. 1 AND LEGAL REPRESENTATIVES 
OF PLaAINTIFF— RESPONDENTS. 

C. P. C. (Act V of 1903), s. 11—Res judicata— 
Small Cause suit, decision in, as to actual subject- 
matter—Question of title, finding as to, effect of, in 
subsequent suit. . mE 

The decision in a Small Cause suit is as much 
res judicata so far asthe actual subject-matter of the 
suit is concerned, as the decision in any other suit. 

A question of title can be gone into in a Small 
Cause suit in so far as it is incidental and necessary to 
adjudicate on the claim. l 

When a suit is tried on the Small Cause Side, a 
finding on'/a question of title will not be res judicata 
in another suit involving the same point; but, asto 
the actual subject-matter it is always res judicata. 


Second appeal against a decree of the: 


District Court, South Malabar, in A. `S. 
No: 595 of 1921, preferred against that of the 


Court- of the Additional District Munsif, ° 


Calicut, in O. S: No, 222 of 1920. 


- Mr. K. P. Ramakrishna Iyer, for the 
Appellants, 

Mr. P. £j Madhavan Menon, for the Re- 
spondents. 


JUDGMENT.—The second defendant 


: pued the present. plaintiff for Rs. 54 in Small 


Cause Suit No. 925 of 1919 on a kanom de- 
mise made by Krishna Menon to the plaint- 
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ed to the tarwad of Krishna Menon after his 
death and the second defendant was the 
karnavan and obtained a decree. ; 
The first defendant, an Anandravan col- 
lected the same amount from the plaintiff as 
agent of the karnavan of the Tavazhi. The 
plaintiff now sues to recover the sum of 


Rs. 54 back on the ground he made double 


payments. . 

So far as the second defendant is con- 
cerned, the suit is to set aside the decree 
in the Small Cause suit. Though there is 
no express prayer tothat effect, the Court 
below regarded it in that light. Now the 
decree in the Small Cause stit can be set 
aside only on account of fraud or collusion 
(vide Kadirvelu Nainar v. Kuppuswami 
'Naicker (1). No such thing is pleaded. It 
may be that the judgment in the Small 
Cause suit is wrong but it cannot be set 
aside. The decision in the Small Cause suit 
is asmuch res judicata so far as the actual 
subject-matter of the suit is concerned, like 
the decision in any other suit and until 


. the decree is set aside, the actual decision 
Both the Courts , 


is binding on the Courts. 
below thought that the decision in the 
Small Cause suitis not res judicata because 
“the question of title could not be gone 


into in a Small Cause suit.” ln the first. 
placeit is not true to say that a question . 
of title cannot be gone into in a Small. 


Cause suit. It can be gone in so far as it is 
incidental and necessary. 
on the claim. It is also optional to the 


Court to transfer the suit to the Original . 


Side for déciding the question of title. 
But, even then, it retains its nature so far 


that, though a first appeal may lie, a second . 


appeal will not lie. When the’ suit is tried 
on'the Small Cause Side; the finding on the 
question of title will not be res judicata 
in another suit involving the same point; 


but, as to the actual subject-matter it is. 


always res judicata. 
l reverse the decrees of the Courts below 


and dismiss the suit with costs through-- 


out. 
V.N. Y. < 
A. N. A. Decrees reversed. 
(1) 45 Ind. Cas. 774; 41 M. 743; 34 M. L. J. 590; 23 M. 
L. T. 372; 8 L. W. 103; (1918) M. M: W. 514. 


to. adjudicate . 
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RANGOON HIGH COURT. 
Oziminan Revision No. 1298 or 1925. 
January 22, 19206. 

Present :—Mr, Justice Carr. 

TAN KYI LIN—AccUsED—PETITIONER 
VETSUS 
EMPEROR—Opposire Party. 

Cr. P. C. (Act V of 1898), ss. 587, 589B— Chemical 
Examiner's report— Magistrate getting report to satisfy 
his own mind, legality of—Local Inspection—Duty of 
Magistrate to record facts observed—Failure to re- 
cord—-Conviction, legality of. 

A Court cannot send an exhibit to a Chemical 
Examiner and get a report from him merely to 
satisfy its own mind. The only way in which this 
could be done is by taking evidence in a regular manner 
and if a reportis received it should be formally put 
in as evidence. But the mere fact that a Magistrate 
adopted such an irregular procedure will not vitiate 
a conviction where the other evidence on record is 
sufficient for convicting the accused. [p. 177, col. 2.] 

Magistrates should prepare a mtemorandum of facts 
observed on local inspection and placeit on the re- 
cord as required by s. 539B, Cr. P. O., but failure to do 
8218 not an illegality but a mere irregularity covered 


by s. 537, Cr. P. O., where no prejudice is caused. fp. 
178, col. 1.] 


Hriday Govinda Sur v. Emperor (2) dissented from. 
Nga Hia U v. Emperor (3), followed. 


Oriminal revision against an order of the 
Sub-Divisional, Magistrate, Kyaikto, in Or. 
Reg. No. 103 of 1925. 

Mr. Sutherland, for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 

ORDER.—The petitioner was found 
guilty unders.9 (c) of the Opium Aot for 
ilegal possession of a substantial quantity 
of Beinsi or prepared opium, and was sen- 
tenced to imprisonment and fine. His ap- 
peal to the Sessions Court was dismissed, 
and he.comes to this Court in revision. 
The first ground taken relates to the pro- 
cedure in the appeal. The Sessions Judge 
first heard the Advocate for the appellant 
under the proviso tos, 421 of the Cr. P. C. 
He then called for the exhibit bottle alleged 
to contain opium and on their receipt sent 
them to.the Chemical Examiner for report. 
On the request of the appellant's Advocate 
he arranged to hear him again. A report 
was received and the Advocate was heard 
and the appeal was then summarily dismiss- 
ed, in an adequate judgment. 

The report of the Chemical Examiner was 
not put in evidence but is filed on the pro- 
cess file of the appeal record. . The Sessions 
Judge makes no mention whatever of it in 
his judgment. : 

It is contended now that the Sessions 
Judge acted wrongly. Iagree that he did. 
He should not have sent the opium to the 
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Chemical Examiner at all unless he found 
that it was necessary to have further evi- 
dence on the question whether the bottles 
contained opium or not. Having sent it 
he should have had the report formally 
put in evidence and should have taken 
also the evidence necessary to prove that 
what wassent to the Chemical Examiner 
was what had been seized from the posses- 
sion ofthe appellant. He seems indeed, 
merely to have sent the exhibit to the 
Chemical Examiner in order to satisfy his 
own mind on the subject. Theonly way in 
which he could legitimately so satisfy him- 
self was by taking evidencein a regular 
manner. 

But I do not think that this irregularity 
constitutes a sufficient ground for inter- 
ference. We must necessarily exclude the 
report from consideration and deal with the 
original record. On thatrecord, there is, 
in my opinion, adequate evidence that the 
contents of the bottles were opium, Several 
witnesses said that they contained opium. 
Their evidence was not challenged inany 
way, nor were they cross-examined on this 
point. The accused himselfin his exami- 
nation referred to “the opium before the 
Court." I see no reason why that evidence 
should not be accepted. There are many 
people in this country sufficiently acquaint- 
ed with opium to be able to identify 1t 
by sight and smell. In this respect opium 
differs from cocaine, which is not so easily 
identifiable. Similarly this case differs 
from that of Ah Lok v. King-Emperor (1) 
in which it had been assumed from the 
labels on the packets that the contents were 
cocaine, 

The next three grounds relate to the 
Magistrate's visit to the scene of the search 
and his failure to comply with the provi- 
sion of s. 539B of the Cr. P. C. 


Here the facts are as follows. The trial of 
the case was concluded at Kyaikto on the 
10th October, 1925. The Magistrate record- 
ed in his diary "Inspection of the site «will 
be made on llth October, 1925, at 9 a. M.” 
He also reserved judgment until the 13th 
October. On the llth October the entry is 
“Inspected the site with defence Pleader 
U Po Maung. Accused present on the site.” 
Judgment was subsequently postponed to 
the 16th October owing to the late receipt 
of a ruling which Mr. Sutherland, accused's 
Advocate, had promised to send, It was 


(1) 3 L. B, i 210; 4 Or, L, Jd. 382, 
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delivered on that date. The Magistrate 
did not prepare a memorandum of the facts 
observed and place iton the record, as re- 
quired by s. 539B ofthe Or. P. C. In his 
judgment he says very little on the subject. 
After referring to the evidence of certain 
witnesses as to the place where the bottles 
were found he says: "This consideration 
combined with my own personal observation 
of the spot has led me to the conclusion 
that the exhibit bottles could not have 
bsen ‘planted’ in the place where they 
were found without the knowledge and 
assent ofthe perons selling in the shop.” 

In these circumstances lam unable to 

hold that the Magistrate's failure to record 
a memorandum has been prejudicial to the 
accused and has occasioned a failure of 
justice. On the facts it seems sufficiently 
‘obvious that no one concerned contem- 
plated that the memorandum should ‘be 
considered by theaccused or that anything 
further should be done. The probability 
is that all ‘concerned overlooked the exist- 
ence of s. 539B, which is a recent addition 
to the Code. This view gains support from 
the fact that this point was not taken up 
by Mr. Sutherland in the original petition 
of appeal filed in the Sessions Court. He 
raised it only in an additional ground 
filed nearly three weeks later. In these 
circumstances I am unable to attach any 
weight to Mr. Sutherland's arguments as 
to the manner in which his client has 
baen prejudiced. He has referred me to 
many rulings on cases of a similar nature, 
in which the proceedings were held void. 
'These all date from before the enactment of 
s. 539B, and, therefore, proceed on the ground 
of prejudice. 

They are of no assistance in the present 
case when Í have found that there has not 
in fact been any prejudice. 

In the fourth ground it is contended that 
the.failure to observe s. 539B is an illegal- 
ity “which vitiates the trial apart from any 
quqstion of prejudice, and is not a mere 
curable irregularity. This proposition has 
been adopted by & Bench of the Calcutta 
High Court in Hriday Govinda Sur v. Em- 
peror (2) The learned Judges did not 
discuss the question at length. All they 
said was “This provision in the section 
is, in ouwopinion, mandatory, and the fail- 
ure to comply with this express direction 
of law was an illegality, andnot an irre- 

2) 82 Ind. Cas. 767; 52 O. 148; 40 C. L. J. 149; A. 
I, R. 1924 Oal, 1035; 25 Cr. L. J. 1375, 
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gularity which could be cured if we hold 
that there wasno prejudice to the accused,” 
That the provision is mandatory must be 
conceded, but with all respect, I am unable 
to follow the learned Judges any further. I. 
agree with the view taken by my brother 


: Brown in Nga Hla U v. Emperor (3), that 


it is not every failure to comply with a 
mandatory provision of the law which 
renders the proceedings void. The test 
quoted by him from a judgment of the 
High Court of Allahabad, on page 145* of the 
report seems to me, to be the correct test. 
Applying that test I consider that the 
Magistrate's error in this case is a mere 
error of detail which is cured by s. 537 of 
the Code and not an error that goes- to the 
root of the trial. 

I hold, therefore, that the  Magistrate's 
error of procedüreis not one that vitiates 
the trial and is not, therefore, a ground fot 
interference in revision. 

On the rest of the grounds | see no 
ground for interference. ‘The search seems 
to have been regular, but even if there 
were someslight irregularity, that would 
not bea suffieient eause for doubting the 
evidence. Thereisin fact no doubt that 
the opium was found as alleged and I see 
no sufficient ground for believing that it 
had been planted. Mr. Sutherland has 
quoted numerous rulings as to facts which 
are of no useexcept in so far as they lay 
down the principle that the possession of 
the opium by the accused must.be proved 
and that possession involves knowledge. 
The Courts below have been satisfied on 
those points and I see no sufficient ground 
for interference in revision. 

The application is dismissed. 

The appellant, who has been released on 
bail must be re-arrested and committed to 
prison to servetheremainderofhis sentence. 

A. N. A. Application dismissed. 

3) 89 Ind. Cas. 312; 3 R. 139; A. I. R. 1925 Rang, 
258; 26 Cr. L. J. 1336. A 
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Frist Rutland 


OUDH CHIEF COURT. 
CRIMINAL APPEAL No. 335 or 1926. 
July 26, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 

Judge, and Mr. Justice Raza. 

NIRBHAY NATH-—ACGOUSED—APPELLANT ` 
versus 
EMPEROR-—CoMPLAINANT— RESPONDENT, 
Confession~—-Court, whether bound to accept con- 
fession in tts entirety, 


4 
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A Court is not bound to accept the confession of 
an accused literatim et verbatim but may, if suflici- 
ent grounds exist, reject a part of the statement which 
is found to be false and use the other part which it 
believes to be true. [p. 180, col. 1.] 

Pulin Tanti v. Emperor (1), Rex. v. Higgins (2). 
Rex. v. Steptoe (3), Rex. v. Clewes (4), followed. 

Jagdeo v. Emperor (5), explained. 

Criminal appeal from an order of the 
Officiating Sessions Judge, Hardoi, dated 
June 10, 1926. 

Mr. E. R Kidwai, for the Appellant. 

Mr. G. H. Thomas, for the Crown. 


JUDGMENT.—Nirbhay Nath- alias 
Ram Bharose, a faqir, whose age appears 
to be about 24, has been convicted by the 
learned Sessions Judge of Hardoi of having 
murdered his guru, a faqir, called Jwala- 
nand on the 28th March, 1926. He has 
been sentenced to death *subject to con- 
firmation by this Court. He appeals. The 
reference in confirmation is also before us. 
The circumstances are these: —J walanand 
was an Aghora faqir, who resided in a 
hut at Kulhabar on the bank of the Gomti 
river with the appellant. 
March, 1926, the appellant came to Pihani 
where the Polica Station is~a distance of 


some 8 miles from Kulhabar—and first went 


to the house of Raghunath Prasad Brah- 
man, to whom he stated that Jwalanand 
had been murdered that day by 10 or 12 
persons including Bhola Pasi and Dhira 
Singh in the presence of the appellant. He 
asked Raghunath Prasad to accompany him 
to the Police Station, and at the Police 
Station he made a report in which he 
charged Drigpal Singh, Bhola Singh and 
other persons having murdered Jwalanand. 
Sub-Inspector Nurul Hasan the. officer in 
charge of the Pihani Police Station, in 
whose presence the report was made, was 
not satisfied with the appellants demean- 
our and on examining him discovered that 
his elothes were blood.stained. He took 
the appellant into custody believing that 
& murder had been committed and that 
the appellant was himself guilty. The 


‘appellant made a certain statement to 
the Police Otficer. 


The investigation then 
proceeded. The dead body of Jwalanand 
was found close to the hut in which he had 
resided. The medical evidence shows that 
death was due to two incised wounds 
which had apparently been caused by a 
heavy weapon with acutting edge, Both 
wounds were on the head. One was 43” 
deep by 1" wide and the other was 4" deep 
by 1” wide. Both had cut intothe brain, 
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After his apprehension, the appellant in- 
dicated to the Police a place on the bank 
of the river Gomti. A search was made in 
the water beneath the bank at the place, 
and in the river was found an axe head 
with handle. The injuries upon the de- 
ceased were such as could have been caused 
by the edge of the axe-head in question. 
Subsequently on the 29th March, 1920, the 
appellant made a statement before Mr. 
Ambai Prasad Magistrate of the First Class. 
This statement was recorded with very great 
care, and every precaution was taken to 
protect the interests of the appellant while 
making it. The learned Magistrate 8 method 
of recording the confession is deserving of 
great credit. In his confession the appel- 
lant made astatement that he had killed 
the deceased. Hestated, however, that the 
deceased had previously behaved in a most 
improper manner towards him, aud would 
have it believed that the deceased had 
attacked him with an axe, and that he had 
killed the deceased in self-defence. The 
learned Sessions Judge has convicted the 
appellant upon his admissions but has 
rejected the portions of the statement 
which are to the effect that the deceased 
had attempted to commit an unnatural 
offence upon the appellant, and that there 
had been a fight atthe time of the de- 
ceased’s death. We have not the slightest 
hesitation in finding that the appellant 
made the statement and in view ofthe fact 
that the appellant showed the Police the 
spot where the axe was discovered we have 


“no doubt as tothe fact that he killed the 


deceased. But it remains to be consider- 
ed whether in the first place we are entitl- 
ed to take the statement otherwise than as 
a whole and if we are entitled to take the 
statement otherwise than as a whole whe- 
ther we should take the same view as was 
taken by the learned Sessions Judge. Upon 
the first point we conaider that the law 


‘has been correctly stated in a decision of 


the Bench of the High Court of Caleütta 
in Pulin Tanti v. Emperor (1), where at 
page 8184, the learned Judges composing 
the Bench stated:— : 

“The Jearned Counsel for the appellant 
has pointed out several statements in the 
confession that must be false, and, there- 
from, he argues that the entire confession, 
including the admission of guilt, must 
also be false. We may point out that only 

(1) 22 Ind. Cas. 169; 40 O. 873; 15 Or. L J. 25. 

*Page of 40 O,—[ Kd] 
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such statements as embody the justification 
for the murder have been shown to be false, 
and it stands to reason that an accused 
person may well attempt to justify his act 
by setting out false reasons if the motive 
for his confession is not repentance of his 
Sin, We are asked to hold that, parts of 
the confession having been found to be 
false, the entire confession should be re- 
jected. This is too broad a proposition, to 
which we cannot accede. After the entire 
statement of a prisoner has been given in 
evidence, any part of it may be contradicted 
by the prosecution if they choose to do so, 
and then the whole testimony is left open 
for consideration precisely as in other 
cases where one part of the evidence con- 
tradicts another. Even without sueh con- 
tradiction it is not supposed that all the 
parts of a confession are entitled to equal 
credit, Ifsufficient grounds exist the part 
that charges the prisoner may be believed, 
while that which is in his favour may be 
rejected: see Rex v. Higgins (2), Rex v. 
Steptoe (3), Rex v. Clewes (4)." 

There is a decision ofthe High Court of 
Allahabad Jagdeo v. Emperor (5), to which 
one of us was a party, which at first 
sight may be considered to lay down a 
contrary rule, but, in our opinion, it does 
not lay down a contrary rule. Therein 
& Bench of the Allahabad High Court 
stated that where the circumstances of 
a case compel the tribunal to reject all the 
other evidence and act only upon a confes- 
sion, the confession must be used literatim et 
verbatim, and due effect must be given to 
every statement contained therein whether 
in favour of the accused or against him. 
But this decision was only to the effect that 
where a man, as in the case in question, 
confessed to having committed grievous 
hurt but did not confess to having com- 
mitted murder, and there was no other evi- 
dence against him the confession could not 
be taken to prove against him more than 
what it itself contained. Here the case is 
very different because there is other evi- 
dence. In the first place the appellant 
suggested that.the deceased had previously 
made indecent overtures to him. It is not 
stated that these indecent overtures had 
done more than lead to the quarrel. He did 


(2) (1829) 3 O. & P. 603, 
(3) (1830) 4 C. & P. 397. 
(4) (1830) 4 C. & P. 221. 
(5) 38 Ind. Cas, 740; 15 A. L, J, 15; 18 Or. L J, 
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not suggest that he was defending him- . 
self against an attack upon him. He stated 
that that matter was over, when he was 
attacked with an axe by the deceased. 
According to his story he took up another 
axe and defended himself. The evidence 
shows that there was only one axe used and 
not two, and this circumstance shows that 
that portion of the story relating to self- 
defenee is false. In these circumstances 
we have no hesitation in finding that the 
appellant murdered the deceased by strik- 
ing two very savage blows with an axe 
which penetrated the brain ofthe deceas- 
ed. We donot find that there is any reason 
to suppose that the allégation that the 
deceased made improper proposals to the 
appellant which the appellant resented is 
true. According to the appellant’s own 
Showing the deceased had made improper 
proposals to him, some weeks before his 
death. He says that he then left the de- 
ceased but eventually came back to him. 
The faet that he returned would show that 
his allegations on this point are not true. 
We see no mitigating circumstances in the 
matter and accept the statement coupled 
with the discovery of the axe-head as 
proving sufficiently that the appellant com- 
mitted the murder. We reject his appeal, 
confirm his conviction and sentence and 
direct that the sentence be carried into 
effect according to law. 


G H. Appeal dismissed. 


uen a Arma Ra y 


RANGOON HIGH COURT. 
CRIMINAL ÁPPEAL No. 197 or 1926. 
February 22, 1926. 

Present :—Mr. Justice Maung Ba. 
MAUNG BA TIN—ACcOUSED—APPELLANT 

versus i 
EMPEROR- RESPONDENT. 

Penal Code (Act XLV of 1860), s. 876— Rape—- 
Conviction on uncorroborated testimony of woman, 
legality of. 

Itis very unsafe to convict a person for rape on 
the testimony of the woman alone without substantial 
corroboration. 

Criminal appeal from an order of the 
Special Power Magistrate, Bassein, in Orimi- 
nal Regular Trial No, 216 of 1925. 

JUDGMEN T.—This conviction of rape 
rests on the evidence of the woman alone, 
without any substantial corroboration. It 
is true that she reported to a number of 


f98 I. Q. 1926) 


. people, but that she would naturally do 
whether the charge were true or false, The 
evidence of the Sub-Assistant Surgeon 
combined with the report of the Chemical 
@xaniner, shows that she had sexual inter- 
course recently with some one, but shows 
no more than that. There were no signsof 
rape, 

No motive for a false charge is disclosed, 
but it is notoriously very unsafe in such 
cases to rely on the uncorroborated evidence 
of the woman alone, and to make it an 
éxception to the general rule. I consider 
the conviction unsafe. 

I set aside the conviction and sentence 
passed on Nga Ba Tin and direct that he be 
acquitted and released. 


A. N.A. Conviction set aside. 


PATNA HIGH COURT. 
CRIMINAL Ravision No. 509 or 1926. 
August 26, 1926. 
Present:—Mr. Justice Ross, 
KHOBHARI SINGH AND OTHE&S— 
AÁcCUSED— PETITIONERS 
Versus 
EMPEROR —RESPONDENT. 


Criminal law—‘Intention’, meaning of—-Knowingly 


taking risk of causing damage—Damage caused, whe- 
ther intentional. 


A person who causes damage to a neighbour's 
tres hy knowingly letting his own tree fall in the 
direction in which the neighbour's tree is standing, 
though his object in doing sois to proteet his own trees 
standing in the other directions, is guilty of 'inten- 
tionally’ causing damage to his neighbour's property. 

Oriminal revision from an order of the 
Distriet Magistrate, Patna, dated the 4th 
of June, 1926, summarily dismissing an 
appeal from an order of the Magistrate, 
Second sCless, Patna, dated the 25th of 


May, 1926. 

Mr. Rajeswari Prasad, for the Peti- 
tioners. | 

Mr. Jafar Imam, for the Assistant 


Government Advocate, for the Crown. 
JUDGMENT.—The ground urged in 
support of this application is that the 
learned District Magistrate should have 
recorded his reasons for dismissing the 
appeal summarily. While as a general 
rule it is necessary that an Appellate Court 
Should record its reasons for dismissing an 
appeal summarily, still in a case of this 
extremely petty nature I should not inter- 
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fere in revision on this ground, unless on 
the merits of the ease. 

So far as the merits of the case are con- 
cerned, it is contended on behalf of the 
petitioners that there was no intention to 
damage the tree of the complainant. It 
appears that the petitioners were cutting 
down & Mahua tree, on the north, east and 
west of which were their own bamhoos 
close by and on the south wasthe com- 
plainant's mango tree which according to 
the Police report appears to have been at 
a distance of twenty-five paces. It is said 
that in letting the Mahua tree fall towards 
the south and causing damage to the mango 
tree of the complainant, the petitioners 
had no unlawful intention. Itis clear that 
they let the Mahua tree fall towards the 
south (although the complainant told them 
not to do so)in order to protect their own 
bamboos from damage. "They took the risk 
of damaging the complainant's mango tree 
and the damage done must have been in- 
tended. Noreason for interferenee with the 
sentence has been established and the appli- 
cation must be dismissed. 

A, N. A. 

Application dismissed. 





RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 151 or 1926. 
March 8, 1926. 

‘ Present :— Mr. Justice Duckworth, 
NGA PU AND ANOTHER—À CCuBED— 
A PPELLAN IS 
versus 


EMPEROR - KESPONDENT. 

Penal Code (Act XLV of 1860), ss. 114, 803, 397, 
808, scope of —Companions of actual offender, liability 
of— Abetment of offence under s. 398—Charge fov 
dacoity, whether accused can be convicted for abel- 
ment of robbery —Alteration of charge. . 

Section 398, Penal Code, does not by itself create 
an offence but merely lays down a minimum punish- 
ment for attempted robbery or for dacoity of a certain 
kind. [p. 182, col. 1.] ò 

Sections 397 and 398, Penal Code, apply only to 
the person actually armed and cannot be utilised 
as against the companions of the actual offender who 
themselves are not armed with deadly.weapons at the 
time when the substantive offence is committed, 
Neither can a man be convicted of abetting an offence 
under s. 398, Penal Code. fibid.] l 

The fact that an accused has been charged with 
dacoitv does not necessarily invalidate a verdict of 
guilty of abetment of robbery. [p. 182, col. 2.) 

S. P. Ghose v. King-Emperor (1), relied on. 

Oriminal appeal from an order of the 
Sessions Judge, Arakan, in Sessions Trial 
No. 15 of 1925. 


JUDGMENT.—In this case the lst 
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appellant Nga Pu was convicted of attempt- 
ing to commit robbery, when armed with 
a deadly weapon, under s. 398, Indian 
Peual Code, whilst the 2nd appellant, Nga 
Maung, was convicted of abetting the offence 
under s. 398 by Nga Pu under ss. 398, 109, 
Indian Penal Code. 'They were each sen- 
tenced to undergo seven years’ rigorous im- 
prisonment. ) 

I had to admitthe appealofthe 2nd ap- 
pellant, because s. 398, Indian Penal Code, 
dees not by itself create an offence. What 
it does is to lay down a minimum punish- 
ment for attempted robbery or for dacoity 
of a certain kind. In. this instance of 
attempted robbery, it should have been 
used only in connection with s. 393, Indian 
Penal Code. An analogy is s. 397, Indian 
Penal Code, which can only be used in con- 
nection with the appropriate robbery or 
dacoity section. Further both these ss 397 
and 398of the Code are what may be styled 
individualistic. They only apply to the 
person actually armed, and cannot be 
utilized as against companions, who them- 
selves were not armed with deadly wea- 
pons, at the time when the substantive 
offence in question was committed. 

Further still, [am of the opinion that a 
man cannot be convicted of abetting an 
offence under s. 398, Indian Penal Code. 
For one thing he cannot be made liable for 
the fact that the other person is armed, 
and foranother the section does not re- 
present a substantive offence. 

In this case, if fhe evidence is sufficient, 
the convictions should have been under s. 
393/398, and s. 393/114, Indian Penal Code. 

That there wasan attempted robbery by 
four men at the house of Ma Ngwe U and 
her husband Tha Maung on the night of 
the 2nd of July, 1925, is clearly proved. Ma 
Ngwe U was actually cut by one ofthe 
robbers and she managed with much 
gallantry, to wound the man who attacked 
her when she went out from the house to 
her husband's assistance. The  robbers 
then decamped. It appears that only two 
of the four men actually came to the house, 
the other two remaining under a 
banian tree 98 feet away from it, During 
the determined attack of Ma Ngwe U, these 
two men were joined by one of the two who 
went to the house, and the fourth man, 
when wounded, and chased by Ma Ngwe 
U, ran to these men, I think that there 
were not more than four men, and that the 
crime was not a dacoity. 
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Nga Maung admitted his guilt in his 
Btatement belore the Committing Court, but 
he resiled from that in the Court of Ses- 
sion, and stated that he was tutored. He 
had also made an admission of his com- 
plieity in this affair to Nga Aung and others 
shortly after the crime was committed, and 
there is ample evidence of that admission, 
Nga Aung being a relation of his. There 
is also ample evidence that he was called 
away to commit dacoity, and that eventu- 
aly he went with Nga Pu. 

In the admission which he made, it ap- 
pears that he was one of the men who 
stayed under the banian tree 99 féet away 
from the house in question. The learned 
Sessions Judge found that his presence 
there assisted in the commission of the 
crime, and I have no doubt that this find-. 
ing was correct, or that he was guilty of 
abetment. The only trouble is that he was 
nevercharged with abetment, the sole charge 
framed against him being one under s. 398, 
Indian Penal Code. 'This was apparently 
overlooked by the learned Sessions Judge, 
when he tried the case, since he could easily 
have amended the charge during the trial. 
However, on fulleonsideration, I am not 
prepared to bold that the appellant Nga 
Maung could not be convicted for abet- 
ment, even though he was not charged 
therewith. In the case of S, P. Ghose v. 
Kiny- Emperor (1) it washeld that the fact 


.that an accused person has been charged 


with daeoity does not necessarily invalidate 
a verdict of guilty of abetment of robbery. 
That was of course, a case which was tried 
by a Jury, but it seems clear that the 
principle involved is the same. 

The appellant Nga Maung called no de- 
fence witnesses, and I consider that he is 
proved by sufficient evidence to have abet- 
ted the commission ofthisattempted robbery. 
I shall, therefore, alter his conviction to 
one under s. 393/114 of the Indian Penal 
Code, and maintain the sentence imposed 
upon him by the Sessions Court, Itis the 
maximum sentence, but when crimes of 
this sort are as prevalent as they are, at 
present, all over the Province, very deter- 
rent sentences must be imposed. 

Next I shall deal with the case of the 
appellant Nga Pu. As against him, there 
is evidence which I see no adequate reasons 
for doubting, that he did come and call Nga 
Maung away to commit dacoity, and that 

(1) 30 Ind. Cas. 724; 8 L. B. R. 274; 16 Cr. L, J. 
076; 8 Bur, L. T. 247. 
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he came, with this end in view, more than 
once, Then there is clear evidence that he 
was wounded in the hand, and that he was 
seen with this wound shortly after the com- 
mission of this crime. Ma Ngwe U was 
sure that one of her dah cuts went home, 
though the others fell on the gun carried 
by the robber, with whom she was fight- 
ing, or else upon his dah for shestates that 
he carried both weapons. It is very odd 
that appellant Nga Pu should have received 
such a wound just about that time. He has 
not accounted for it in a convincing and 
satisfactory manner. Further, there is the 
retracted confessivn or admission of the co- 
accused Nga Maung to be considered aguinst 
this appellant Nga Pu. This, of course, is 
of little value,taken by itself but, taken 
with the other facts already stated, Iam 
not prepared to hold that the evidence was 
insufficient to warrant the conviction of Nga 
Pu for this crime. Ma Ngwe U said the 
blow of hers, which went home, must have 
wounded the robber on the hand and we 
find Nga Pu with just such a wound. I 
am ofthe opinion that. there was enough 
evidence for his conviction. He, also, called 
no defence evidence whatever. 

‘One of the four assessors thought that 
both the appellants were guilty, and another 
found that Nga Pu was “a little ” guilty. 

The other two assessors thought that the 
evidence against the two appellants was 
insufficient for a conviction. 

In regard to the appellant Nga Pu, I alter 
his conviction to one under s. 393/398, 
Indian Penal Code, and uphold the sen- 
tence. I have stated my finding in regard to 
Nga Maung earlier in this judgment. 

ALN. A Order accordingly. 


CALCUTTA HIGH. COURT. 
JURY Rererencs No. 57 or 1925. 
March 26, 1926. 

Present :—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 
EMPEROR—PnRosEOUTOR 
versus 
ALI MEA-——AcCCCSED. 

' Penal Code (Act XLV of 1860), ss, 103, 804- Pri- 
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vate defence of property, limits of—Bona fide belief, 
effect of—Attempt to commit burglary—Causing of 
death in self defence, legality of. 

The right of private defence of property to the 
extent of causing death arises not only when the 
house is brokeninto but when an attempt is made to 
break into the house. It is not the intention of the 
law that the right to defend property is available only 
when the thief has already effected entry, for property 
may be protected by preventing his entry into a 
house as well as by attacking him after he has effected 


entry. |p. 184, col. 2.) 

A person who, honestly believing that a burglar is 
attempting to break into his house, causes the death 
of another psrson who turns out not to ba a burglar, 
does not commit any offence, inasmuch as death is 
caused only in the exercise of the right of private de- 
fence and the limits of the right are not exceeded. 
[p. 185, col. 1.1 

Jury reference by the Officiating Ses- 
sions Judge, Noakhali, dated the Ist De- 
cember, 1925. 

Babus Narendra Krishna Bose and Raj 
Kumar Chakravarti, for the Accused. 

Mr. Kundkar, Deputy Legal Remembran- 
cer, for the Crown. l 
JUDGMENT. 


Suhrawardy, J.—Thisisa reference 
under s. 307 by the Sessions Judge of 
Noakhali disagreeing with the unanimous 
verdiet of the Jury who found the aceused . 
Ali Mia not guilty of an offence under 
s, 304, Indian Penal Code. Tnere is no 
dispute about the facts of the case. The 
only question is whether the ae:used Has, 
on the facts found and admitted, commit- 
Lhe ac- 
eused is charged with causing the death 
of a boy of 15 or 16 years ot age named 
Makbul. The boy was the accused's distant 
nephew. The prosecution case, which is 
not challenged by the defence, is that the 
boy lived with his own uncle Abdul Majid 
in a separate house, not far off from that 
of the accused. On the night of the occur- 
rence Abdul Majid returned home from a 
hut and found that the boy had already 
taken his meal and gone out. Abdul 
Majid went to bed at 10 P. m. About mid- 
night he was roused by the witness Khur- 
sed and went to the accused’s hut where 
he found the accused holding. Makbul in 
his arms and weeping. [he accused told 
him that “he had eut Makbal not know- 
ing him but taking to be a thief.” On 
being questioned the boy said that while 
he was going to enter into the hut after 
opening the door he was eut by his unele, 
the accused. The most important witness, 
the only eye-witness to a part of the oc- 
currence is witness No. 5 Shona Mea. He 
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says that he wassleeping when at about 
midnight he heard cries of the accused 
“khai lo ve" “khatlo re" which means Tam 
being finished, On going there he saw 
that on thestep of the hut of the accused 
he was brandishing a dao and the deceased 
was opposing with his hands. As he went 
there with a light the accused had recog- 
nised the deceased and then took him to 
his arms weeping and saying ‘I have killed 
my tame bird. The accused threw down 
the dao, took Makbul into his lap and sat 
down. To him and all other witnesses 
who subsequently gathered there the ac- 
cused said that he cut. the deceased by 
mistake thinking him to be a thief. The 
witness further says that on some occasions 
before the occurrence thiefs had entered 
into the bari which is the common bari 
of the witness and the accused, and 10 or 15 
days before the occurrance a plough belong- 
ing to the accused was stolen. The evi- 
dence is that the night was dark and it 
was raining and the deceased at about 
midnight opened the door of the hut of 
ihe accused and was about to enter when 
he was eut by the accused. The witness 
Shona Mia further says that he asked the 
deceased and he told him that he was 
going into the hut of the accused after 
opening the door when he was struck by 
him with the dao. He asked the deceased 
if he had called anybody before he tried 
to enter and he said 'No' The accused 
had all along admitted that he cut the 
deceased by mistake thinking him to be 
a thief as there had been several cases 
of theft in his house. An attempt was 
made to record the dying declaration of 
the deceased but he could not say more 
than pointing out the accused when he 
was agked as to who gave him the cut. 
The evidence further is that blood marks 
were found outside the room on and about 
the step which appears to be a narrow ledge 
under & low thatch. 

On these facts the learned Judge recom- 
mends that the accused should be convicted 
of an offenee under the first part of s. 304, 
Indian Penal Code. The recommendation 
of the Judge seems to be based on his 
opinion that the accused exceeded the right 
of private defence of property. I need not 
discuss the right of private defence of 
person as I do not think the evidence in 
the case sufficiently justifies it. The learn- 
ed Judge has laid much stress upon the 
fact that there were blood marks on the 


EMPEROR 79, ALI MEA. 


[08 I. ©. 1926) 


paitha or the step and not inside the room: 
In his charge to the Jury the learned 
Judge said: 'if you find somebody oe 
into your hut to steal by opening a close 

door you can do anything necessary to pro- 
tect your property and if it is necessary 
you can kill. But that right is limited. 
The right will continue so long as the 
thief is in the hut, From the-evidence it 
seems that there was blood on the paitha 
and no blood in the house, you will have 
to consider here whether, even if the accus- 
ed had some right at the moment when 
the door was being opened, he did not 
exceed that right and lose the benefit of it.” 
Ido not agree that the Judge's statement 
of the law is correct in all respects. He 
is right when.he says that the right of 
private defence even to the extent of kill- 
ing arises when some body opens a closed 
door to make an entryinto the house but 
he is not right in saying that such right 
of private defence of property only con- ` 
tinues so long as the thief is in the hut. 
Under s. 103, Indian Penal Code, the right 
of private defence of property to the extent 
of causing death arises not only when the 
house is broken into but when an attempt 
is made to break into the house. It is 
not the intention of the law that the 
right to defend property is available 
only when the thief has already effect- 
ed entry, for property may be protect- 
ed by attacking the thief inside the 
house as much as by preventing his entry 
into it. From the passage in the charge 
which I have quoted it appears that the 
learned Judge admits that the right existed 
when the door was being opened. I cannot 
understand how it was subsequently lcst. 
Aceordingto the Judge's view the accused 
would have been justified in inflicting mort- 
al injuries on the deceased after he had 
entered the hut but not so long a$ he was on. 
the step. Thisis not the correct reading 
of thelaw. There were several cases of theft 
from the house of the aceused previous to 
the occurrence. He finds that at midnight 
the door of his hut is opened by some one 
from outside and with the suspicion in hig 
mind created by previous ever ts he attacks 
the man with a dao before the latter could 
commit further mischief. He could not be 
sure that the supp:sed burglar was not 
armed and further loss of time might have 
endangered his own life, On the evidence 
Iam not sure that the deceased was not 
trying to enter the house with an evil 
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motive such as theft. When he was attack- 
ed he could have cried out that he was 
Makbul and in all probability the accused 
would haveheld back his hand. There is 
no evidence that he did so. On the other 
hand, Shona Mea, witness No. 5, for the pro- 
secution says tliat the deceased told him that 
he had notcalled any one before entering 
the hut. Itisin evidence that the night 
was dark and the accused recognised the 
deceased only when light was brought by 
witness No. 5and then he cried out that 
he had killed his nephew. On the facts 
proved Iam clearly of opinion that ib isa 
case of mistake of fact as admitted by the 
prosecution, for the learned Judge in his 
Gharge says: "The prosecution admits that 
it was a pure misteke on the part of the 
accused to strike his nephew," A case 
similar to the present arose long ago. “In 
the case of Levet (1), the accused caused the 
death of his servant mistaking her for 
a burglar and he was aequitted. The fact 
that the accused in that case was told by 
other people that there was a burglar in 
the house does not distinguish it from 
the present ease where the acoused was led 
honestly to believe by senses that a burglar 
was attempting to enter into his house. I 
am accordingly of opinion that the accused 
did not exceed the rigkt of private defence 
of property and has, in the circumstances 
of this ease, committed no offence. 

The result is that the Reference is reject- 
ed, the verdict of the Jury upheld and the 
accused acquitted. He will be released from 
his bail. 

Duval, J.—I agree. 

AN A, 


Reference rejected. 
(1) Hals. P. C. 42. ` 


BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR Revision No. 364 
or 1925. 

January 21, 1926. 

Present:— Justice Sir Amberson Marten, 
Kr., and Mr. Justice Madgavkar. 
Inre MANGRU FEKU MOMIN — 
ACCUSED —Á PPELLANT. 

‘Cr. P. C. (Act V of 1898), s. 539B— Local inquiry 
—Magistrate questioning crowd and receiving answers, 
illegality of—Duty of Magistrate to examine them 

formally and record answers. 

A Magistrate has no power while making a local 
enquiry to question the crowd and get answers with- 
out examining them regularly as witnesses and re- 
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cording their evidence after allowing the parties an 
opportunity to cross-examine them. The illegality of 
following such a procedure cannot be cured by calling 
one out ofthe many asa witness and recording his 
evidence alone. [p. 186, col. 1.] 


Criminal revision againstan order of the 
Sessions Judge, Nasik, confirming that of 
the Magistrate, First Class, Malegaon. 

Mr. A. A. Adarkar, for the Applicant. 

Messrs. J. G. Rele, M. M. Kotasthane 
for the Opponents. 


JUDGMENT. 

Madgavkar, J.—This is an applica- 
tion in revision by the complainant Mangru 
Feku Momin asking this Court to set aside 
the order of compensation passed against 
him by the First Class Magistrate of 
Malegaon for the payment of Rs. 10 to each 
of the eight aecused. His complaint of 
assault was dismissed and this order for 
compensation ordered. The learned Ses- 
sions Judge in appeal declined to set aside 
the order. 

The main ground in support of the 
applieation is that the Magistrate, after 
recording the evidence of the complainant 
went to the alleged scene of offence, ques- 
tioned a certain number of people there 
suo motu,made no note or record and then 
returned and examined one out of the erowd 
Janmahomed, as a Court witness, He 
then proceeded to discharge the accused 
and made the order of compensation in 
question. 

Ia view of the unusual procedure adopted 
a report was called for from the Magistrate 
and it is now before us. In effect al] these 
facts are notdenied by the Magistrate and 
he says :— 

“The answers, I got to my questions from 
the crowd, were statements made by witneg- 
ses and they were considered as oral evi- 
dence. This was evidence furnished by 
persons upon local enquiry (Evidence Act) 
and not that furnished by actual view of 
the place by local inspection under s. 5393 
Cr. P. ©. I humbly thought that thig 
local investigation as distinguished from 
local inspection was within the purview of 
the Evidence Act.” 

The learned Magistrate has not referred 
us to the precise section of he Indian 
Evidence Act within the purview of which 
he thought the answers from the crowd 
fell. Mr. Rele, the Pleader for the accused 
has also sought to bring this procedure 
under the Indian Evidence Act. But hig 
success is not proportionate to the elaborate 
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argument in its favour, which rests solely 
on the definition of evidence, It is clear 
that such a judicial practicé cannot be 
permitted but must be sternly discouraged, 
of questioning persons without recording 
their evidence and without allowing the 
other side an opportunity for cross-examina- 
tion. And the defect is.not made up by 
calling one out of the many witnesses, 
whose answers evidently influenced the 
Magistrate, and recording his evidence 

one. 
We trust it will be clear to the learned 
Magistrate that in judicial proceedings the 
provisions of the law must be strictly 
observed in regard to evidence or to local 
inspection under the provisions of s. 039B 
of the Cr. P. OC. Even in local inspections 
the absence of a memorandum has been 
held in a recent case to be an illegality 
vitiating the convietion and not a mere 
irregularity: Hriday Govinda Sur v. Em- 

“or (1). " 
Ne A not asked in this case to set aside 
the order of discharge. It suffices to say 
that the proceedings, in my opinion, being 
vitiated, the order of compensation passed 
therein must be set aside, and the amount, 
if paid, refunded to the petitioner. l 

Marten, J.—In my judgment the First 
Class Magistrate has violated one of the 
elementary principles of justice, viz., that 
an accused can only be convicted on the 
evidence of witnesses who have been pro- 
perly sworn before the Court and whose evi- 
dence the accused has had an opportunity of 
cross-examining. The suggestion put for- 
ward in the Magistrate's report and which 
has been argued in detail by the Pleader for 
the accused is, to my mind, a hopeless one, 
for no judicial officer has in any trial, civil 
or criminal, the right to question members 
of a crowd, who are not sworn and to treat 
their answers as if they were evidence in 
the cgse. The defect was notin any way 
cured by calling subsequently in the trial 
Court one member of the crowd, viz, 
Janmahomed. One cannot say what influ- 
ence these utterly illegal inquiries had 
upon the Magistrate's mind. For that 
reason, therefore, if for no other, I concur 
in setting aside the order for compensation, 
which the Magistrate passed against the 
complainant in the present case. 

A. N. A. Order set aside. 

. Cas. 767; 52 O. 148; 40 C. L. J. 149; A. L` 

n SE Cal. 1035, 25 Or. L. J. 1375 


a 


EMPEROR V. PARIO, 


[38 I, C. 1926) 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINaL RarERBNOE No. 112 or 1922. 
October 24, 1925. 

Present :—Mr. Kennedy, J. C., and 
Mr. Madgavkar, A. J. C. 
EMPEROR—Pxroszopror 
versus 
PARIO—Accusen. 

Cr. P. C. (Act V of 1898), ss 242, 842, 587—Summons 
cases — Examination of accused, necessity of-—Omission 
to examine, whether vitiates trial. 

Section 342, Cr. P.C., is applicable to summons cases - 
also. The initial statement of the accused in such 
cases under s. 242 does not dispense with the neces- 
sity of the examination by the Court and the state- 
ment of the accused under s. 342. 

The omission to comply with s. 342, Or. P. O., is a 
violation of an express procedure ensuring an essen- 
tial right of the accuset person which vitiates a trial 
and is not a mere irregularity which.can be cured 
by’s. 537, Cr. P. C. 

Reference made by the Sessions Judge, 
Hyderabad, a 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.--The accused Pario was 
alleged by the Irrigation Department to 
have taken water without proper authority 
from the Jam Wah, an offence punishable 
under s. 62, cl. (2), of the Bombay Irrigation 
Act VIL of 1879. The Executive Engineer 
wrongly drafted a complaint under s. 61, 
cl. (10) of the Act which had no applica- 
tion to the alleged facts. The Magistrate 
convicted the accused on the facts which 
he held proved under the right section. 
But he unfortunately omitted to examine 
the accused, as directed by s, 342 of the 

Cr. P. 0. 

This section applies even in summons 
cases. The initial statement of the accused 
in such cases under s, 242 when he is 
called upon to show cause under s. 243 
before evidence is led does not dispense 
with the necessity for the examination by 
the Court and the statement by the ac- 
cused under s. 342 at the close of the 
evidence for the prosecution, in explana- 
tion of the circumstances appearing in the 
evidence against him. The omission is a 
violation of express procedure ensuring an 
essential right of the accused person and 
isnot an irregularity curable under s. 537; 
Gulábjap v. Emperor (1) and Raghu Bhumij - 
v. Emperor. (2). 

(1) 64 Ind. Cas 669; 46 B. 441; 23 Bom. L. R. 1203 
23 Cr. L. J. 45; A. I. R. 1922 Bom. 290. 

(2) 58 Ind. Cas. 49; 5 P. Li J. 430; 1 P, L. T, 241; 
21 Cr. L. J. 705, 
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We must, iherefore, set aside the con- 
vietion and sentence and remand the case 
-for trial before the same Magistrate or his 
successor for examination of the accused 
under s. 342 of the Cr, P, C. and disposa 
according to law. 

A. N, A, Case remanded. 


PATNA HIGH COURT. 
URIMINAL Revision No. 520 or 1926. 
August 25, 1926. 

Present:—Mr. Justice Ross. 

Sheikh ANWAR ALI AND oTHERS— 
PETITIONERS 
versus 
EMPERROR—Opposits Party. 

Penal Code (Act XLV of 1860), ss. 147, 148, 824— 
Private ferru-~Right by prescription, whether can be 
ucquired—Maintaining one's right to ferry against 
wrongful interference whether amounts to rioting— 
Private defence. 

A person is not entitled to claim a monopoly to a 
right of ferry by prescription or by any other means 
than a grant from the Crown. 

Nityahart Roy v. Dunne (1) and Shama Durgaji 
Bhoi v. Gangadhar Narayan Muzumdar (2) relied 
on. 

A person cannot be convicted of rioting where he 
merely maintains his legal right to ply a ferry in his 
own ghat against wrongful interference by rival ferry 
owners. 


Criminal revision from an order of the 
Sessions Judge, Purnea, dated the 30th of 
June, 1926, dismissing an appeal from that 
of the Magistrate, First Class, Purnea, dated 
the 25th of March, 1926. 

Mr. Hasan Jan, for the Petitioners. 

JUDGMENT.—The petitioners have 
been convicted under ss. 147 and 148 and 
three of them under s. 324 of the Indian 
Penal Code. The common object of the 
unlawful assembly is said in the charge to 
have been by means of criminal force to 
enforce the right or supposed right of 
Mir Wazuddin of Dehti to Taran ghat. It 
appears that Jan Ali the complainant has 
some Millik in Taran and has a private 
ferry over the river Bakra which was former- 
ly called Taria. Wazuddin is the patnidar 
of a portion of Mouza Taran and there was 
a civil suit about the ferry rights and it 
was decided that the actual ferry which 
was the subject of that litigation belonged 
to the Millikdar. Butit was conceded at 
the hearing of the second appeal in the 
High Court that he had no objection to the 
patnidars plying a ferry anywhere within 
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their own patni provided there was nothin g 
in law to prevent them from doing so under 
the Ferries Act. 

This being a private ferry it is not 
governed ‘by the Ferries Act. The law 
relating to private ferries is laid down in 
Nityahart Roy v. Dunne (1) where it was 
held that “there is nothing in the law of 
Bengal as it was before the acquisition by 
the British Government, or in the Regula- 
tions before or after 1793, to show that 
any person is entitled to claim a monopoly 
of a right cf ferry by prescription or by 
any other means than a grant from the 
Crown." That decision was followed by the 
Bombay High Court in Shama Durgaji 
Bhor v. Gangadhar Narayan Muzumdar (2) 
where it was laid down that “the right to 

villages can- 
not be acquired by mere preseription, but 
there must be facts proved from which 
if there is no direct grant from the Govern- 
ment, it can be implied that such grant 
was actually made." "There being no mono- 
polyin a private ferry, the patnidar wag 
fully entitled to ply a ferry on hisown pro- 
perty as, indeed, was conceded by the 
Millikdar in the High Court. This is what 
he did and it was because of the competi- 
tion between these two ferries that this 
occurrence took place. The map prepared 
by the trying Magistrate after his Iccal 
inspection shows clearly that the two 
ferries were locally quite distinct and in 
fact the distance between them ig Stated in 
the judgment to be 75 yards. That being 
so, if the charge means that the accused 
persons were enforcing the right of the 
patnidar to the Millikdar's ghat, then it is 
contrary to the admitted facts. But if it 
means that they were enforcing the patni- 
dar's right to his own ghat, then it would 
notbea case of enforcing a right but of 
maintaining à right, and the charge of riot- 

The conviction of three of the petitioners 
under S. 924 remains for consideration. The 
judgment of the learned Sessiong Judge 
shows that several of the petitioners re- 
ceived injuries as well as some of the com- 
plainant's party. The injuries on the peti- 
tioners' side are explained by the learned 
Judge as probably due to one of the com- 
plainant's partly having snatched the sword 


(1) 18 C. 652; 9 Ind. Dec. (N. 8.) 435, 


2) 67 Ind. Cas. 419; 24 Bom. L. R. 445: ; 
A LR. 1922 Bom. 245, l i 46 B. 952; 
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away from the assailants and used it on 
them. This seems to be aspeculative find- 
ing and the medical evidence shows that 
the injuries on the complainant's side might 
have been caused by split bamboo which 
was the case for the defence. The injuries 
were evidently received in the mutual fight 
in which the complainant's party were ap- 
parently in the wrong. The rightof private 
defence protects the petitioners and all the 
convictions must be set aside. The peti- 
tioners are, therefore, ordered to be, acquit- 
ted and released from bail, The fines, if paid 
will be refunded. 


AWN, A. Conviction set aside. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPEAL No. 25 oF 1924. 

April 28, 1924. 
Present:—Mr. Kincaid, J. O., 
and Mr. Kennedy, A. J. C. 
PESSUMAL--ACOUSED—À PPELLANT 
versus 
EMPEROR-—RESPONDENT, 
Penal Code (Act XLV of 1860), ss. 863, 866—Se- 
duction, meaning of, whether vefers to first connection 
onl 


; "per Kincaid, J. C. (Kennedy, A. J. C., dubitante) — 
The word 'seduction' as used in s. 366, Penal Code, is 
not to be confined to the first connection with an 
unmarried girl. [p. 188, col. 2.] n 

When a man has induced a girl, while in the cus: 
£odv of her parents, to surrender her chastity to him 
and thereafter induces her to leave the protection of 
her parents and live with him in a condition of con- 
cubinage not sanctioned by law he commits an offence 
under s. 366, Penal Code. [ibid,] 

King-Emperor v, Nga Ni Ta (1) and Rex v. Moon 
(2), relied upon. | ck 

Appeal against an order of conviction 
and sentence by the Sessions Judge, Sukkur, 

dated the 19th January, 1924. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT, _ 

Kincaid, J.,C.—1n this case a Hindu by 
the name of Pessumal was at one time in 

partnership with a certain Sahib a 
Mahomedan. Sahib had a minor daughter 
about 14 and it has been found by the 
learned Sessions Judge of Larkana that 

Pessumal became intimate with Muran, 


while she was still living in her father's 
house. 


‘On the 22nd of August, 1922, 
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Pessumal induced Muran to leave her 
father's house and to go off with him. 
They went off together to the house of 
two persons, called Minhon and Bhanbhen 
and there Pessumal had repeated inter- 
course with Muran. Fearing discovery 
Pessumal sent her in charge of Bhanbhen 
by train to Tando Adam. At Tando Adam 
Station the Police Head-Constable Moulabux 
saw them together and feeling suspicious 
about them questioned first Bhanbhen and 
then Muran. As they gave conflicting 
answers as to their relationship Moulabux 
questioned Muran further and eventually 
She was 
taken back to her parents and Pessumal 
was arrested. The learned Sessions Judge 
after considering: very carefully the legal 


‘questions involved, found Pessumal guilty 


under s. 366 of the Indian Penal Code 
and sentenced him to undergo rigorous 
imprisonment for 18 months. 

The convict hassent anappeal through 
the Jail and the appeal was admitted on 
the legal question as to whether the offence 
fell under s. 366 or 363. There are two 
possible views. One isthat taken by Dr, 
Gour in his Commentary on the Penal Law 
of India at pages 1628 and 1629. His view 
is that once a girl has surrendered her 
chastity she canno longer be seduced to 
illicit intercourse by her lover. The other 
view is that which was enunciated by 
Adamson, J.in King-Emperor v. Nga Ni Ta 
(1). To use his words, he considered “it a 
monstrous proposition and one that would 
strike at the very roots of social and 
moral rectitude to hold that, because a 
man has induced a girl, while in the 
custody of her parents, to surrender her 
chastity, he committed no further act 
of seducing to illicit intercourse, when 
he pursuaded her to live with him ina 
condition of concubinage not sahctioned 
by marriage’, This view enunciated by 
Adamson, J., corresponded with the view 
of Channell,J., when hesummed up the Jury 
in the case of Rex v. Moon (2) This case 
is reported at 1 K. B. 1910, page 818. The 
learned Judge there observed that “ The 
word ‘seduction’ is generally used, in 
popular language. as meaning the first lead- 
ing away of a woman from the paths of 
virtue, but it does not necessarily have 


T (1) 10 Bur L. R. 196; 1 U. B. R. 1902-03, Penal 
ode, 15 
T d (1910) 1 K. B. 818; 79 L. J. K. B. 505; 74 J.P, 
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that meaning." And again at page 822* 
he observed “I have said, ‘seduction’ is 
notto be confined to the first conneetion 
with an unmarried girl”. For my part, I 
incline to the second view with Adamson, 
J., [think it far too narrow an interpreta- 
tion of 5. 366 to hold that a man is less 
guilty because he induced his victim to 
surrender her chastity before instead of 
after running away with him. I take it 
that the reason why the word ‘ seduction ' 
has come to mean in the popular sense 
the first surrender of a woman's chastity 
is because when à woman has surrendered 
her chastity shararely objects to the sub- 
. sequent embraces of her lover. Never- 
theless, this is not to my mind a true 
interpretation of the word ‘ seduction’. 
Every time a woman surrenders herself to 
alover whether itis the first or the 20th 
time there is a seduction and for the 
purposes of s. 366 I hold that itis a matter 
of indifference whether in this case Muran 
was or was not Pessumal’s mistress before 
she ran away with him, 
. I would, therefore, confirm the lower 
Oourt's finding and sentence and would 
dismiss the appeal. 
Kennedy, A. J. C.—I am not altoge- 
ther satisfied on the legal point. I do not 
wish to press my view because I regard the 
sentence passed on the prisoner appropriate 
whether the offence falls under s. 366 or 
368. I do not, therefore, propose to develop 
the subject of the law. I just state my 
principal difficulty which is that s, 366 
deals not only with kidnapping but also 
with abduction. It seems to me if 'seduc- 
tion’ is to be taken in the extended sense 
suggested, it might be the case that the 
punishment inflicted under s. 366 for an act 
of comparatively innocent deception would 
be excessive. ‘Take the case of aman who 
has a mistress. His mistress has a slight 
quarrel with him and leaves him and refuses 
to seé him again, Wishing to have an inter- 
view with her and knowing full well that 
after such an interview she will be recon- 
ciled with him he telegraphs to her falsely 
that her child is ill. On learning of the 
child’s imaginary illness the woman visits 
him, relations are renewed. That is clearly 
abduction under s. 366 and the intention is 
that sexual intercourse should take place. 
It would seem an extremely severe penalty 
for that act of deception to inflict sentence 
of ten years, whereas for a similar fraud 
“*Page of (1910) IK, B.C[Ed] ~~ - 
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perpetuated on a virtuous woman it would 
be well enough. As I have said that this 
question is purely academic and I do not 
here press my view. 

I concur in the order proposed. 

P. B. A. Appeal dismissed. 


batalla 


CALCUTTA HIGH COURT. 
On1MINAL Revision No. 508 or 1926, 
. July 23, 1926. 
Present:—Sir George Claus Rankin, Kr., 
and Mr. Justice Mukerji. 

MOSLEM MANDAL AND ANOTHER— 

ACOUSED — P gTITIONERS 
versus 
EMPEROR--O»r»ostrE Parry. 

Cr. P. C. (Act V of 1898), s. 512—Security for good 
behaviour-—lForfeiture of bond—-Procedure— Enquiry 
after notice to surety, necessity of—Heasonable 
suspicion, whether ground for forfeiture. 

Before ordering forfeiture of a security bond for 
good behaviour a Magistrate is bound to hold an 
enquiry after giving notice to the sureties as to whe- 
ther the person for whose good behaviour the security 
was given has committed any offence. lp. 190, col. J.] 

The mere fact that a person who was bound down 
to be of good behaviour was reasonably suspected by 
the Polica of having committed an offence is not a 
ET for ordering forfeiture of his security bond. 
4016. 

Criminal revision against an order of 
the Offieiating Magistrate, Jessore, dated 
the Ist April, 1926, affirming that of the 
Deputy Magistrate, Jessore, dated the 22nd 
March, 1926. e 

Babus Bir Bhusan Dutt and Bhudhar 
Haldar, for the Petitioners. 

Mr. G. Gupta Bhaya, for the Crowa. 

JUDGMENT. 

Rankin, J.—In this case I am of opin- 
ion that the Rule must be made absolute. 
The applicants before us entered iuto a 
bond as sureties for one Maniraddi and 
that bond was that Maniraddi should be ef 
good behaviour to the King-Emperor for 
three years. Now that being so in a pro- 
ceeding under s. 512, Cr. P. O., it was open 
to the Magistrate to hold an enquiry, to 
take evidence and to come to a conclusion 
that Maniraddi had during those three years 
committed an offence. He was @bliged 
to hold enquiry upon notice to the sure- 
ties. Whatin fact the Magistrate did was 
this:—He heard certain evidence, namely, 
the evidence of five witnesses on the 24th 
February of this year. The evidence of 
those witnesses taking them all together 
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was not such as could possibly ground a 
finding against Maniraddi that he had in 
fact committed any offence whatsoever. 
One cannot convict a person of burglary 
on the ground that he has been reasonably 
suspected by the Police in connection with 
the offence. Having taken that evidence 
the Magistrate issued notice on the sureties 
to show cause why the bond for good be- 
haviour should not be forfeited and on the 
returnable date of the notice to show cause 
the sureties did not appear. Whereupon 
without recording any evidence at all be- 
yond what he had previously récorded-the 
Magistrate made an order purporing to 
forfeit their bail-bond. That is wrong for 
two reasons, first, because the only evidence 
recorded was not recorded upon notice to 
the sureties, and, secondly, because the 
evidence recorded was not such as would 
ground a finding of fact against the sureties 
or against Maniraddi that he had in fact 
been guilty of an offence. 

For these reasons this Rule must be made 
absolute and the order complained of must 
be set aside. The amounts, if realized, will 
be refunded. 

Mukerji, J.—1 agree. ` 

A, N. A, Rule made absolute, 


LAHORE HIGH COURT. 
OgIMINAL APPHAL No. 59 or 1926. 
June 3, 1926. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Jai Lal. 
KATTU-—ACcOUSED— APPELLANT 
versus 
. EMPEROR— RESPONDENT. 
Evidence — Approver's testimony — Corroboration, 
nature of—Suspicion and proof. | l 
*]tis not sufficient that an approvers testimony 18 
confirmed as to the circumstances of the felony which 
would only show that the accused was present at the 
commission of the offence, but the testimony must be 
corroborated in some material circumstances connect- 
ing and identifying the prisoner with the offence, [p. 
190, col. 2.) 2 
Suspicion, however grave, can never be a substitute 
for prooé. [p. 191, col. 1.] 
Griminal appeal from an order of the 
Sessions Judge, Ludhiana, dated the 19th 
ecember, 1925. 
i Mr. M. M. Tofail, for the Appellant. 
Mr. C. H.. Carden Noad, Government 
Advocate, for the Respondent. 
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JUDGMENT. —The appellant Kattu of 
the village Ohoaki in the District of 
Ludhiana has been convicted of the murder 
of one Phuman, and has been sentenced, 
under s. 302, Indian Penal Code, to the 


penalty of death. 


There is ample evidence on the record, 
and indeed it isnot disputed by the learned 
Counsel for the appellant, that the deceased 
Phuman left his village on the morning of 
the 14th September, 1925, and went with 
his camel to Rampur Mandi. It is also be- 
yond dispute that he sold the camel for 
Rs: 48 to one Chetu, andthat he was done 
to death on the night between the 14th and 
loth September, while he was returning to 
his village with the money. 

The story for the prosecution is that the 
murder was conimitted by four persons who 
were actuated by a desire to rob the deceas- 
ed of the money which he was carrying on 
his person. One of these four persons, 
namely, Katti, has turned King's evidence 
and deposes that the crime was committed 
by him along with the prisoner Kattu, and 
two other persons, Bachna and Mohna, who 
have been acquitted by the learned Sessions 
Judge. Now,it may be that the approver 
participatedjin the assault which resulted in 
the death of Phuman, but the question for - 
determination is whether his testimony has 
received confirmation in some fact which 
goes to prove the guilt of the prisoner. It . 
is not sufficient that the approver's testi- 
mony is confirmed as to the circumstances 
of the felony which would only show that he 
was present at the commission of the offence, 
but it must be proved that the testimony is 
corroborated in some material circum- 
stances, such circumstances connecting and 
identifying the prisoner with the offence. 

We have examined the record in order to 
see whether there is any independent evi- 
dence connecting the prisoner with the 
commission of the murder, and we have 
reached the conclusion that the circum- 
stances relied upon by the learned Sessions 
Judge do not satisfy the test laid down 
above. Itistrue thaton the 6th October, 
1925, the appellant dug out Rs. 13 from a 
place in the compound of his house, and 
this was the exactamount which according 


to the approver, was given to him as his 


share of the booty. The money, however, 
is not ear-marked, and there is no evidence 
on the record beyond the testimony of the 
approver that the rupees recovered from the 
compound of the prisoner formed part of 
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the price which the deceased had received 
for his camel. Nor can weattach any great 
value to the recovery of the blade of a 
takwa from the witness Dalu in consequence 
of the information supplied by the prisoner. 
The blade does not bear any mark of blood, 
and here again there is no evidence outside 
the deposition of the approver which would 
show that this was the weapon with which 
injuries were caused to Phuman. 

These are the only two circumstances 
relied upon by thé Sessions Judge in corro- 
boration ofthe testimony of the approver, 
and neither of them connects the prisoner 
with the commission of the murder, There 
may bea strong suspicion against him, but 
suspicion, however grave, can never be 
regardéd as a substitute for proof. We 
accordingly hold that the guilt of the appel- 

. lant has not been established, and aecepting 
his appeal and setting aside the convic- 
tion and the sentence we direct that he be 
released forthwith. 


ALN. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORiMINAL Revision No. 169 or 1926, 

i March 22, 1926. 

Present :—Mr. Justice Suhrawardy and 
DNE Mr, Justiee Duval. 

MADHAB CHANDRA SAHA-—ACOUSED— 
PETITIONER 
versus 


EMPEROR—Obpposire Party. 

Cr. P. C. (Act V of 1898), ss. 262, 268, 264, 525— Penal 
Code (Act XLV of 1860), ss. 457, 854—Criminal tres- 
pass—Absence of evidence as to actual offence intended 
—Summary trial, legality of—Appealable summary 
triais—Charge, whether necessary—Om/ission to frame 
charge, effect of. 

here neither the complaint nor the evidence 
adduced in a case of criminal trespass shows the actual 
offence which the accused intended to commit, and 
* the only finding which could be arrived at is that the 
accused intended to commit an offence punishable 
with imprisonment, ths conviction of the accused in 
a summary trial cannot be held to bs illegal on the 
ground that the intention of the accused might have 
been to commit an offence which cannot be tried 
summarily. [p 19L, col. 2.] 

It is very doubtful whether the framing of a charge 
is compulsory in a summary trial evan though the 
aentence passed is /appoaalable, [p. 192, col. 2.] 
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Criminal revision against an order of the 
Additional Sessions Judge, Dacca, dated 
January 15, 1926. 

Mr. Monnier (with him Babu Satish 
Chandra Chowdhury), for the Petitioner. 

; JUDGMENT. 

Duval, J.—In this case the accused was 
put on his trial under s. 457 of the Indian 
Penal Oode and tried summarily. The 
charge against him was brought by one 
Kuki Bewa who in her statement of com- 
plaint said “ whileI was sleeping in my 
room Madhab entered my room by open- 
ing the door and touched my body. I at 
once took ip a bamboo piece and hit him 
and shouted. Drawn by my cries .ihere 
came Pagaland others. The accused ran 
away but was seen by Gada and Pagal." 
The- Magistrate thereupon proceeded to 
try the accused summarily under s. 260 
of the Or. P. C., and in the end the petition- 
er was sentenced to nine weeks' rigorous 
imprisonment. Theconviction and sentence 
were upheld in the Court below. 

Ín this Court this Rule has been obtained 
on two- grounds: (i) that the learned 
Magistrate was wrong in law in trying the 
case summarily ; and (214) that the accused 
was prejudiced by the omission to frame 
a charge, specially as the intention has 
not been definitely found by sither of the 
Courts below, and the accused did not 
get sufficient information of the charge he 
was to meet in his defence. Inrespect of 
the first ground thereis no doubt that an 
offenes under s. 457 of the Indian Penal 
Code can be tried summarily. But it is 
argued that here there was complaint not 
only under s. 457 of the Indian Penal Code 
but also under s, 354—an offence which 
cannot be tried summarily. The complaint 
has been set out above, and it does not 
show what was the intention of the accused 
in forcing his way into the hut that night, 
whether it was to commit theft or simple 
assault, or an aggravated form of assault, 
and the learned Sessions Judge has found 
that there is no evidence as to what was 
the actual offence which the accused intend- 
ed to commit; but both the Courts below 
found that the accused did commit the 
offence of house trespass by night with in- 
tent to commit an offence punishable with 
imprisonment. I find no reason why the 
Magistrate should have to assume that an 
offence unders. 354 was intended orcom- 
mitted. At the time of complaint no such 
cause of action was alleged. In my opinion, 
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therefore, there was no illegality in trying 
De case summarily and this ground must 
ail. 

As to the second ground the procedure 
of the Magistrate was as follows: Here- 
corded the evidence-in-chief of.the prosecu- 
tion witnesses, and after that recorded “I 
find itis a case under s, 457 of the Indian 
Penal Code, first part". He then proceeded 
to cross-examine the witnesses, and took 
the plea of defence and then examined the 
defence witnesses. It is urged that it is 
necessary in summary trials in which an 
appeal lies that there should be a formal 
charge. It appears thatsummary trials of 
cases in which an appeal lies are governed 
by s. 264 ofthe Cr. P. G. The procedure 
for the trialis prescribed in s. 262 (1): 
“ The procedure in warrant cases shall be 
the procedure followed in warrant cases, 
except as hereinafter mentioned”. Section 
264 ofthe Cr. P. C. says that “in every 
ease tried summarily by a Magistrate or 
Bench in which an appeal lies, such Magis- 
trate or Bench shall, before passing sen- 
tence, record a judgmentembodying thesub- 
stance ofthe evidence and also the par- 
ticulars mentioned in s, 263. Such judgment 
shall be the only record in cases coming 
within this section." In the present case the 
Judge has exactly earried out that proced- 
ure. He has recorded the particulars set out 
in s. 263 of the Or. P. C. and has writtena 
judgment. The only point is thathe has 
not framed a formal charge. Now, apart 
from anything else, under s. 535 of the 
Cr. P. C. mere omission or irregularity in 
the charge will not justify a reversal of 
an order of the lower Court, unless, in the 
opinion of the Oourt of Appeal or Revision, 
& failure of justice has in fact been ocea- 
sioned thereby. So speaking for: myself, 
as it was perfectly clear tothe accused from 
the evidence on the record and the examina- 
tion-in-ehief what case he had to meet, I 
cannot hold that the mere failure to frame 
a charge has vitiated the conviction and 
sentence, But itis urged that in view of 
an observation in the ruling in the case of 
Natabar Khan v. Emperor (1), it is necessary 
in an appealable summary trialto frame a, 
charge. In that particular case the Magis- 
trate had before him a man charged under 
s. 379 without recording evidence, as is 


(1) 82 Ind. Cas. 278; 27 O. W, N, 923; A. IR. 1924 
Gal. 63; 25 Or. L. J. 1270. 
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necessary ina warrant case: he accepted 
the plea of guilty and convicted the accused, 
without taking any evidence, on his own 
plea and without framing &charge. The 
learned Judges of this Court set aside the 
conviction and sentence on two grounds; 
first, stating. that there was no exemption 
from framing a charge in a case tried 
summarily in which the sentence passed 
is appealable, and, further, as under 
S. 262 of the Cr. P. C. the procedure was 
that of a warrant case, the aecused could 
not be convicted merely on his own plea. 
As lread s. 264 of the Cr. P. ©. I have con- 
siderable doubt as to whether there is 
any provision in law requiring the framing 
of a charge under s. 261 in à summary 
trial, whether an appealable sentence is 
passed or not, for s. 264 states exactly 
what the record shall consist of, and that 
is a judgment embodying the substance 
of the evidence and the particulars set out 
ins. 263. Ins. 263 it will be seen that it: 
is not necessary to record the evidence 
of witnesses orto frame a formal , charge. 
This case, however, to which I have re- 
ferred, was also decided on another ground, 
that is, the absence of any evidence being 
recorded atall. There isalso the provision 
of s. 635 to which I have also referred. 
For thesereasons I do not hold that, owing 
to omission to frame acharge, especially 
when here at the close of the prosecution 
evidence-in-chief the Magistrate laid down 
exactly what was the charge, t.e., an offence 
under s. 457 of the Indian Penal Code, 
first part, the trial has been vitiated. I 
would, therefore, discharge the Rule. 
Suhrawardy, J.—I agree. 
A. N. A, Rule discharged. 


» 
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CALCUTTA HIGH COURT. 
ÁpPEAL FSOM APPELLATE DEOREE 
No. 792 or 1924. 

June 28, 1926. 

Present :—Mr. Justice B. B. Ghose and 
Mr, Justice Cammiade. 
Munshi HABIBAR RAHAMAN — 
APPELLANT 

: versus 
Moulvi ALI AZAHAR AND OTHERS 
— RESPONDENTS. 

Specific Relief Act (I of 1877), s. 22—Agreement 
for sale—Suit for specific performrnce —Subsequent 
purchassr entitled to pre-emption against plaintiff — 
Discretion to refuse specifiz performince—Multiplicity 
of he aL ha amony  Muhammadans of 
Bengal. . 

It is inoquitable to dacree spacific porformanuce of 
an agreement for sale of land against & subsequent 
purchaser where tha latter is entitled to aright of 
pre-emption against the person segking to enforce the 
agreement for ‘gale. 

A Oourt should in exercising its discretion under 
s. 22 ofthe Spacific Relief Act refuse sp2cific per- 
formance where the granting of such relief would 
result in multiplicity of suits. 

The right of pre-emption under the Muhammadan 
Law is recognised among 
Bengal. 


Appeal against a decree of the Subor- 
dinate Judge, Second Court, Tippera, dated 
the Ist March, 1424, reversing that of the 
Mursif, Third Court, Comilla, dated the 
30th July, 1923. 

Babu Nagendra Nath Bose, for the Ap- 
pellant. 

Dr. Sarat Chandra, Basak aud. Babu Sasa- 
dhar Ray, for the Respondents. 


JUDGMENT.—This is an appeal by 
defendant No.2' which arises out of a suit 
for specific performance of a contract of 
sale entered into with the plaintiff by de- 
fendant. No. l by an agreement, dated the 
17th October, 1921. Defendant No. 2 who 
was a co-sharer of defendant No. 1 purchas- 
ed the share of defendant No». 1 of the 
property in suit by a kabala, oe the 26th 
of October, 1921. The plaintiff brought 
the suit against both the defendants for 
specific performance of the contract of sale 
entered into by defendant No. 1 on the 
allegation that defendaut No. 2 purchased 
with full notice of his contract. 

Ths trial Court dismissed the plaintiff's 
claim for specific performance of the con- 
tract but awarded -him damages against 
defendant No.l to the extent of Rs. 150. 
One unusual thing in this suit is that in 
the plaint the plaintiff did not ask for any 
relief against defendant No 2. Ordinarily 
one would expect thatin such a suit the 
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prayer would be that the purchaser with 
notice of the contract should he compelled 
to join in the conveyance which the Court 
would direct against the person who had 
originally entered into the contract for sale. 
The plaintiff appealed against the decree 
of the Munsif and the Subordinate Judge 
has decreed the appeal, and directed the 
plaintiff to deposit a sum of rupees twelve 
hundred in favour of defendant No. 1 
within & certain time and defendants Nos. 
l and 2to execute a kabala as claimed by 
the plaintiff. It seems that in the lower 
Appellate Court the plaintiff for the first 
time urged that the defendant No. 2 should 
also join in the kabala to be executed by 
defendant No. 1. It was apparently urged 
on behalf of that defendant that he would be 
a pre-emptor under the Muhammadan Law 
and if he were compelled to execute a 
document in favour of the plaintiff he would 
for no reason whatever lose his right of 
pre-emption, because he cannot certainly 
preempt as against the plaintiff being 
himself the veridor. The Subordinate Jud ge, 
however, brushed aside this argument “of 
defendant N 9, 2, because he said that there 
was nothing to show that in the circum- 
stances disclosed defendant No. 2's claim 
for pre-emption should prevail. It is well- 
known that the right of pre-emption arises 
on the sale of a property by a co-sharer 
when the parties are Muhammadans. In this 
case the parties are Muhammadans. It is 
urged on behalf ofthe respondent that the 
matter should be sent back for an enquiry 
as to why the Subordinate Judge has held 
that the defendant’s claim for pre-emption 
should not. prevail. We are not disposed 
to grant that prayer made in his behalf 
by Dr. Basack. It is: well-known that in 
Bengal the Muhammadans have a right of 
pre-emption: under the Muhammadan Law. 
That being so we must take the position 
ofthe parties to be this—that the plaintiff 
is entitled to the specific performance of 
the contract as against the defendant No. ^. 
Defendant No. 2 hasa right of pre-emp- 
tion as against the plaintiff. Under such 
eireumstances we do not think that it would 
at all be equitable to decree the specific 
performance as claimed by the plaintiff. 
The result of making an order in fgvour of 
the plaintiff would “be to cause a multipli- 
eity ofsuits. In fact the defendant No 2 
will have to bring a -uit for pre-emption 
as against the plaintiff on payment of the 
purchase-money and then defendant No, 2 
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must bring a suit against defendant No. 1 
for recovery of the purchase-money paid 
to her. This certainly should be avoided 
by the Court in the exercise of the discre- 
tionary powers given under s. 22 of the 
Specific Relief Act. 

We, therefore, allow the appeal, set aside 
the judgment and decree of the Subordi- 
nate Judge and restore the decree of ‘the 
Munsif in which he made a decree for 
Rs. 150. with costs in proportion as against 
defendant No. 1 Mahumda Khatun only. 
The claim for specific performance of con- 
tract is dismissed. 

Having regard to the fact that defendant 
No. 2 never raised specifically this question 
of the right of pre-emption in the trial 
Court we think the reasonable order should 
be that he would not get-his costs either 
in this Court or in the lower Appellate 
Court. The plaintiff would bear his own 
costs both here and in the lower Appellate 
Court. 


A. N, A. Appeal allowed. 


RANGOON HIGH COURT. 
Sproat Seconp CIVIL APPEAL No. 284 
oF 1925. 

March 11, 1926. 

. Present:—Mr. Justice Chari. 


MAUNG PO SIN AND ANOTHER—APPELLANTS | 


. versus 
MG PO SIN-——RESPONDENT, 

Mortgage —Suit for redemption of oral mortgage for 
over Rs. 100 in Burma, maintainability of —Mortgagor, 
remedy of —Suit on title—Mortgagee's right to refund 
of money advanced—Transfer of Property Act (1V of 
1882). 

Ne suit for redemption can be maintained in Burma 
on an oral mortgage of immoveable property for an 
amount of Rs. 100 or upwards, The procedure to. be 
followed by the mortgagor in such a case is to sue for 
recovery of possession of the property on title in 
which case it will be open to the mortgagee to claim a 
refund of the amount advanced by him. 

Maung San Min v. Maung Po Hlaing (1), relied 
on. 
Special second appeal from the decree of 
the District Court, Yamethin, in Civil 
Appeal No. 27 of 1925. 

Mr. Putt, for the Appellants. 

Mr. Leong, for the Respondent. 

JUDGMENT.—The plaintiff filed the 
suit outof which this appeal arises for re- 
demption of a piece of land alleged to have 


been mortgaged to the defendant without 
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document. The date of the mortgage is 
22nd of April, 1922. It is alleged that the 
plaintiff also delivered possession of the land 
besides handing over the title-deeds. The 
prayer is for redemption only. As the suit 
is one for redemption of a mortgage the 
plaintif will have to prove that mortgage. 
A mortgage can only be created by a 
registered deed, the provisions ofthe Transfer 
of Property Act having been made appli- 
cable to Burma, ` Since there is no register- 
ed mortgage-deed, andas the mortgage is 
alleged to have been for Ra. 350 thereis no 
morigage which ihe plaintiff could redeem. 
The reference of the learned Judge to 
8.91 ofthe Evidence Act’ is unnecessary. 
There is no question of giving oral evi- 


. dence ofthe eontents of a document which 


has been reduced to writing. Asno mort- 
gage has been created in accordance with 
law there is no existing and operative 
mortgage to be redeemed. The lower Ap- 
pellate Court, therefore, was right in dis- 
missing the suit. 

The proper prucedure to be followed in 
such cases has been recently laid downin 
the Full Bench ease of Maung San Min v. 
Maung Po Hlaing (1) in which the case 
cited by the learned Judgein Ma Htwe v. 
Maung Lun (2) has been considered and | 
the principles applicable have been laid 
down. It has been pointed out by Sir, 
Sydney Robinson that where a suitis one 
for redemption only, and no mortgage has 
been created in accordance with law; then 
the suit for redemption must be dismissed. 
It is, of course, open to the mortgagor to 
file asuit for recovery of possession of 
the property based on his title in which 
case it may be open tothe defendant to 
plead that he had advanced monies, which 
though advanced on an invalid mortgage 
must, in equity, be repaid to him before 
the plaintiff takes possession of his land. 

I, therefore, dismiss the appeal-with costs. 

A. N. A. Appeal dismissed. 

(1) 94 Ind. Cas. 567; 4 Bur. L. J. 118; A. I. R. 1925 


Rang. 291; 4 R. 1. 
(2) 33 Ind. Cas, 163; 8 L. B. R. 334; 9 Bur. L, T, 
114. 
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MADRAS HIGH COURT. 
SECOND CuviL APPEAL No. 1470 or 1923. 
August 2, 1926. 
Present:—Mr. Justice Ramesam, 
GOVINDAN NAYAR AND ANOTHER— 
PLAINIIFFS— ÁÀPPELLANTS 

: versus 

KOIPUNTHIL AMMED AND ornsrs— 
DEEPEN DANTs— RESPONDENTS. 

Registration Act (XVI of 1908), s. 28—Inclusion of 
property merely to give jurisdiction to Sub-Hegistrar to 
register—Intention to evade law—Validity of docu- 
ment—Question, whether can be raised in appeal— 
Mortgage inadmissible in evidence— Admitted in plead- 
ings—Suit for redemption, whether maintainable— 
Unregistered document, admissibility of, to prove col- 
lateral pur poses. . 

The question whether the registration of a mort- 
gage document is invalid on account of the inclusion 
of an item of property merely for the purpose of 
giving jurisdietion to the Sub-Registrar to register 
cannot be allowed to be raised fof the first time in 
appeal. 

Unless both the parties to a document have the 
intention to evade the registration law, the document 
is not necessarily invalid under e. 28 ofthe Registra- 
tion Act, 

Where the pleadings show that the defendant ad- 
mits his position as inortgagee and the terms of the 
mortgage, it does not matter whether the document 
itself is admissible or not, and when the relation be- 
tween the parties is that of mortgagor and mortgagee, 
a suit for redemption will lie. 

An unregistered mortgage document is admissible 
to prove what the mortgagee is prescribing for. 

“Second appeal against a decree of the 

. District Court, North Malabar, in A. 8. 
No. 259 of 1922, preferred against that of 
the Court of the Principal District Munsif, 
.Quilandy, in O. S. No. 8:2 of 1919, 

Mr. T. S. Anantharaman, for the Appel- 
lants. 

Mr. K. P. Ramakrishna Iyer, for the Re- 


spondents. 


JUDGMENT.—The second appeal 
arises out of a suit for redemption of an 
otti. Various defences were raised and 
were made the subject of issues. The 4th 
Issue was “Is the suit for partial redemp- 
tion sustafnable.” The contention of the 
defendants was that there was another 
item which was the subject of otti and 
that also ought to have been made the 
subject of the suit. The District Munsif 
found that that item had been sold ‘in 
Court auction as early as 1894 and was 
being held by strangers. He said “ There 
is thus nothing to redeem so far as that 
item isconcerned. It is, therefore, appa- 
rent, as urged by the plaintiffs that the 2nd 
item was included in Ex. A simply in order 
to get the document registered in the 
Payoli Sub-Registrars Office and for no 
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other purpose and the parties also under- 
stood itin that light." He found the issue 
for the plaintiff. On appeal the District 
Judge states in para. 2 of his judgment: 
“The preliminary point for determination 
in this appeal is whether the otti, Ex. A, 
sought to be redeemed is invalid." He 
found Ex. A invalid and dismissed the 
plaintiffs' suit. 

In the first place, there is no issue in 
the case as to whether Ex. A was invalid, 
and Ido not think that this is a point 
which should beallowed for the first time 
in appeal. But assumingit may be allowed 
to be raised it cannot be disposed of with- 
out calling for fresh evidence because it 


“bas been held in several decisions, I may 
. mention Venkata Lakshmikantaraju Garu 


v. Peda Venkata Jagannadharaju Garu (1) 
and Mamillapalli Veersalingham v. Pon- 
nukollu Kondayya (2), that unless both 
the parties toa document bad the intention 
to evade the registration law, the document 
is not necessarily invalid. In this case it 
is true that the District Munsif observed 
that ‘‘ The parties also appear -to Lave 
understood it in that light.” But that was 
an observation made without framing an 
issue and without giving an opportuni!y to 
the parties to adduce evidence and eannot 
be accepted as a finding. Thiroly, I am 
of opinion that where the pleadings show 
that the defendant admits his position as 
mortgagee and the terms of the mortgage, 
it does not matter whether the document 
itself is admissible or nut, and when the 
relation between the parties is that of 
mortgagor and mortgagee a suit for redemp- 
tion wil lie. Even as an unregistered 
document it may be admissible to prove 
what the mortgagee was prescribing for. 
However that may be, ] am of opinion that 
the question hasnever been raised in this 
case. 

The result isthe District Judge's judg- 
ment is reversed and the ease will go 
back for disposal according to law on other 
points. 

The appellant will have his costs in 
second appeal. Costs in the Courts below 
will be provided for by the District Judge 
when he passes his decree. 

The appellant will have refunds of the 
Court-fee paid on second appeal. 

V. N. V. Appeal allowed, 

(1) 77 Ind. Cas. 464; 46M L. J. 12; (1924) M. W, 


N. 125; 33 M. L T. 243; A. 1. R. 1924 Mad. Ya}, 
(2) 79 Ind. Cas. 869; A. I. R. 1925 Mad. 430, °” 
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RANGOON HIGH COURT. 
FULL BENCH. 
` OrviL, Rererence,No. 3 or 1920. 
May 17, 1926, 
Present:— Sir Guy Rutledge, Kr., Chief 
Justice, Justice Sir Benjamin Herbert 
Heald, Kr., Mr. Justice Carr and 
Mr. Justice Chari. 
MA SU TWIN—PETITIONER 
! . VE? SUS 
FATIMA BIBI AND ANOTHEK-—RESPONDENT, 
Court Fees Act (VII of 1870), Sch. II, Art. 17 (iii) 
——Suit for declaration of right to 'Ayo',— Court-fees. 
- A suit fora declaration that the plaintiff may be 
declared holder of or entitled to an ‘Ayo’ falls within 
Art. l7 (tii) of the Znd, Sch. to the Court Fees 
Act inasmuch as it is a suit for a declaration of a 
Status without a prayer for consequential relief and 
the Court-fee payable thereon is Rs. 10 only and not 
qd. valorem. |p. 198; col. 1.] 


` Civil Reference arising out of Civil First 
Appeal No. 18 of 1925 from the deerze of 
the District Court, Magwe, in O. R. No. 15 
of 1924. 

FACTS appear from the following Re- 
ference made by Heald and Chari, JJ., in 
Civil First Appeal No. 18 of 1925, on the 
20th April, 1926:— 

‘ ORDER OF REFERENCE TO A 
“BLE 10 FULL BENCH. 

Appellant sued. respondents to recover 
What is known as an Ayo, that is, an 
hereditary right to apply to Govern- 
inent for grant of Oil well sites in certain 
areas known as “Reserves and to receive 
such sites from Government. Her case was 
that the Ayo in question was what is 
‘known as a “female” Ayo, that is, one which 
‘could be held only by women, that one Ma 
Hla Ya was formerly holder of the Ayo, that 
the she was succeeded as holder of the Ayo 
by her granddaughter, Ma E Kyi, who 
was her son's daughter, that Ma E Kyi 
‘transferred her life-interest in the Ayo to 
‘the lst respondent Fatima Bibi, such 
transfer or personal, interest being re- 
‘cognised by: custom, that Ma E Kyi died 
‘on the 2nd'of November, 1918, so that her 
life-interest in the Ayo then came to an end, 
that appellant being a great-granddaughter 
‘of Ma Hla Ya through Ma Hla Ya's son and 
grandson, and being a niece of Ma E Kyi 
‘was by custom entitled to succeed to the 
Ayo on Ma E Kyis death, that Ma Hnin 
‘Yan th® 2nd respondent a cousin of Ma 
Hla Ya also claimed the Ayo irom the Ist 
respondent on the ground that she was a 
granddaughter of another Ma E Kyi grand- 
mother of Ma Hla Ya and great-grand- 
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mother of appellants aunt Ma E Kyi 
through whom appellant claimed, that be- 
cause the 2nd respondent's suit against 
tho lst respondent was still pending the 
2nd respondent was joined asa defendant 
and that appellant was entitled to a declara- 
tion that she had succeeded to Ayo and 
that neither the lst nor the 2nd respond- 
ent was entitled to it. 

In the 2nd respondent'ssuit against the 
lst respondent a question of the valuation 
of the claim for purposes of Court fees 
was raised andthe District Court held that 
Court-fees were payable ad valorem on the 
value of the Ayo, but dismissed the suit 
on the ground that the claim was. barred by 
limitation. The 2nd respondent filed an 
appeal on a ten rupees Court-fee stamp 
and a Bench of this Court held that 
Court-fees were’ payable in respect of the 
appealad valorem according to the value 
ofthe Ayo. The 2nd respondent failed to 
pay the Court-fees claimed and as she also 
failedin her application to be allowed to 
appeal as a pauper, her appeal was dismiss- 
ed. : 
Whenappellant filed her present suit a 
similar: question of valuation for. the pur- 
poses of Court-fees was raised and the Dis- 
trict Court considering itself bound by the 
decision of the Bench of this Court in tlie 
2nd respondent's appeal directed, that Court- 
fees must be paid.ad valorem on the value 
of the Ayo. Appellant’s learned Advocate 
still contended that Court;fees were not 
payable ad valorem. and declined to pay 
such fees, with the result that appellant's 
suit was dismissed on the ground that her 
plaint was insufficiently stamped. ' ; 

Appellant now alleges in appeal that the 
order ofthe lower Court that Court-fees 
must be paid ad valorem on the value of 
the Avo was mistaken and that such suit 
falls within the purview of cls. (iii) and 
(vi) of Art. 17 of Sch. II of the Court 
Fees Act, so that the plaint wis properly 
stamped with a Court-fee: of rupees ten. 

Suits of this nature have from time: to 
{ime been instituted in the Upper. Burma 
Courts and we have sent for the records of 
some of those suits in order to ascertain on 
what basis Court-fees have been paid in 
the past. < 

We find that in Cr. R. Suit No. 12 
of 1896 of the Township Court of Ye- 
rangyaung, which was a suit to recover 
a similar "female" Ayo the plaint was 
stamped with a- Court-fee of Rs 10.and 
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that in the connected appeals in the Dis- 
trict Court (No. 27 of 1896) and the Judi- 


cial Commissioner’s Court (No. 123 of 1896) 


the memoranda of appeal were similarly 
stam ped. 

Again in Civil Regular Suit No. 50 of 
1904 of the Sub-Divisional Court of Yenang- 
yaung, which also was for the recovery of 
a “female” Ayo the plaint was stamped 
with a ten rupee Court-fee stamp and the 


memorandum of appeal in the District 


Court (No. 84 of 1904) was similarly stamp-. 
ed. In the Judicial Commissioner's Court 
the memorandum of appeal was originally 
stamped with a-eten rupee stamp but the 
Judicial Commissioner before whom the 
appeal first came, directed that it be stamp- 
ed ad valorem, He seems, however, to 
have been doubtful about'the correctness 
of his order, since he directed that the 
stamp should not be punched pending fur- 
ther orders. 
was furnished. The learned Judicial Com- 
missioner before whom the appeal ultimate- 
ly eame for disposal, recorded the fol- 
lowing order-—" With regard to the question 
of valuation I am of opinion that the note 
of my predecessor directing the memo. 
of appeal to be stamped ad valorem accord- 
ing to the value of the Ayo and finding 
that yalue to be Rs. 40,000 on a tele- 
gram from the District Judge was incorrect. 
There is obviously no means of determin- 
ing the value ofan Ayo. At most a suit 
to recover an Ayo can only bea suit ‘for 
aright tosome benefit (not herein other- 
wise provided for) to issue in or out of 
land’ (s. 7, iv, Court Fees Act), in which 
case itis to be stamped according to the 
value ab which the relief sought is valued 
in the plaint. For these reasons I am of 
opinion that the plaint and memorandum 
of appeal must be held to have been suf- 
ciently stamped with a Rs, 10 stamp in 
each case. If the stamp has been cancelled 
& certifieate will be'granted to the plaint- 
iff under Direction 8-A, page 147, Stamp 
Manual, to enable her to recover the value 
of the additional stamp duty. If it has 
not been cancelled it will be returned to 
her.” 

We have not been referred to any cases 
in which Court- fees have actually been 
paid ad valorem on the value of the Ayo 
and we have not been able to trace any 
such cases, 

The question of the basis on which Court- 
fees are payable on such claims is clearly 
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open to doubt and weare doubtful whe : 
therthe decision of the Bench of this Court” 
in Civil First Appeal Case No. 581 of 
1922,* ofthe Court of the Judicial Com- 
missioner, Upper Burma, was correct. : 

That decision was à decision of a Bench’ 
of two Judges and we are not in a position | 
to re-consider it. 

In these circumstances itis clearly de- 
sirable that the question should be decided | 
by a Bench of more than two Judges. 

We, therefore, refer the following ques- ` 
tion for the determination of such Bench’ 
as the learned Chief Jtistice may direct 
“On what basis are Court-fees payable in 
respect of a claim to be declared holder of, 
or entitled to an Ayo." 

Mr. Kyaw Din, for the Petitioner. 

Mr. A. B, Banerjee, for the Respondent. 

OPINION.—The question referred for 
our decision is "On what basis are Court- 
fees payable in respect of a claim to be 
declared holder of, or entitled toan Ayo.” 

An Ayo has been, in our opinion, correct- 
ly described in the Order of Reference as 
a hereditary right to apply to Government 
for grants of Oil-well sites in certain areas 
known fas “Reserves” and to receive 
such sites from Government. It is admit- 
ted that Government is not under any ob- 
ligation to grant Oil-well sites at any par- 
ticular period or in any year. If, however, 
a grant is made it must be to a member 
of a particular class who have the right 
to apply for Oil-well sites. In these cir- 
cumstances the question whether a person 
has succeeded to an Aye seems to be one 
of status. This status may, no doubt, be 
a valuable one and qualify the person es- 
tablishing such status to acquire specific 
property but does not in the first instance 
vest any specific property in the person. 

A. reference to the plaint, which is a very 
inartistically drafted document, shows that 
all that the plaintiff is claiming isa decla- 
ration (a) that plaintiff has succeeded, to 
Ma E Kyis Ayo and that Ma E Kyicould 
not alienate the enjoyment of her Ayo 
beyond the term of her own life. The suit, 
as framed, comes under the terms of s. 42 
of the Specific Relief Act. No where in the 
plaint is there anything suggested which 
would lead us to think that thee plaintiff 
has to seek for further relief and has omit- 
ted to do so. It has been suggested dur- 
ing the argument that the respondent has 
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been allotted ? Oil-well sites since Ma E 
Kyis death. If this is so, and plaintiff 


claims them, no doubt she will have to’ 


stamp her plaint ad valorem in this respect 
But this is not before us. We are only 
conceined with the case as set up in the 
present plaint. It is a suit to obtain a 
declaratory decree where no consequentia 
relief is prayed. 
‘It is accordingly covered by Art. 17 (iii) 
of the 2nd Sch. of the Court Fees Act, 
1870, and /?) should pay a Court-fee of 
Rs. 10. I answer the Reference accordingly, 
A. N, A. Reference answered 
accordingly. 


CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL DEORES No, 270 
OR 1924. | 
Jd une 25, 1926. 

Present:—dustice Sir William Ewart 
Greaves, KT., and Mr. Justice Mukerji. 

MAHARAJ BAHADUR SINGH or 

BALUCHAR-—APFELLAAT 
Versus 
Raja BHUPENDRA NARAYAN 

SINGH AND OTHERS—HESPON| ENTS. | 

Mesne profits—Dispossession of patnidar by zemin- 

dar—Mesvie profits, how assessed— Joint decree for 
mesne profits ‘against zemindar and tenants— Kzectu- 
tion against zemindar alone, legality of—Interest on 
mesne profits—Discretion of Court. 
- Where a decree for mesne profits has been passed in 
favour ofa patnidar against the zemindar and the 
tenants jointly, omission to make the tenants parties 
to the execution proceedings will not disentitle the 
patnidar from recovering mesne profits from the 
gemindar on the footing that all these persons were 
joint trespassers, inasmuch as it is open to him to 
execute the decree against whomsoever he pleases. 
(p. 199, col. 2.] 

Biresshur Dutt Chowdhury v. Baroda Prosad Ray 
Chowdhury (1), relied on. . 

Where property isin the possession of tenants the 
mesne profits which & patnidar will be entitled to 
get from the zemindar should be assessed on the 
footing of such profits as the zemindar and the 
patnidar would make and not on the footing of the 
profits which an actual cultivator would make out of 
the land. [ibid.] 4 

In calculating mesne profits it is the ordinary -use 
to which the parties would put the land that is to be 
taken into account. [ibid.] — 

It is open to à Court in view of the particular cir- 
cumstanceg of a case to allow or disallow interest 
in making an order with regard to mesne profits, 
fp. 201, col. 1.] | 

Appeal against a decree of the Sub- 
ordinate Judge, Birbhum, dated the 7th 


July, 1924, 


¢ * “ 
* 
ae” 
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Dr. Sarat Chunder Basak and Babu Ui uk- 
ram Las Chakravarti, forthe Appellant. 

Babus Sitaram Banerjee ang Bijoy Prosad 
Singha droy, for the Respor. dente, 

JUDGMENT. 

Mukerji, J..—The litigation which has 
given nse i0 this appeal was commenced 
in the year 1905. Tbe predecessor of the 
appellant, a painidar, instituted a suit 
against the predecessor of the respondent 
azemindar, and certain other peisons for 
recovely of posession of certain lands 
about 82 bighas in mea on the allegation 
that they were chaukidari chakran lands 
included in the patni mehal, that they had 
been resumed by the Government and 
thereafter settled with the zemindar and 
that the zemindar in his turn had settled 
the same with thcse other persons. The 
trial Court in that suit passed a decree on 
the 10th January, 1966, declaring that the 
plaintiit in that cuit would get possession 
of the disputed laudson the same terms 
on which the Government had settled the 
game as resumed chaulidari chakran lands 
with the zemindar and that the plaintiff 
would get mesue profits ior three years 
from before the institution of the suit up 
to the date of his getting possession of 
the lands —such mesne profits to be de- 
termived Ly the executing department. 
This decree psssed thicugh several Courts 
either on appeal or on remand and on 
one cceasion it was before the Judicial 
Committee on an appeal preferred from a 
decision ofthis Court. The suit ultimately 
ended in a decree passed by this Court. 
On the 27th February, 1922, by which so 
far as the decree relating to mesne profits 
was concerned it was upheld by this 
Court. The result was that the appellant, 
the decree-holder, was entitled under this 
decree to mesne picfits for the period be- 
ginning from three years before the in- 
stitution of the suit and up tothe date of . 
his recovering possession under the decree. 
The appellant obtained possession of the 
lands. under the decree on the 9th Septem- 
ber, 1917. On the 9th December, 1922, 
he filed an application for ascertainment 
and recovery of meene profits from the 
respondent. The application as originally 
filed was for recovery of mesne profits 
from the date of the suit up to the 9th 
September, 1917. Subsequently, however, 
there was an amendment with the result 
that the mesne profits were claimed from 
three years before the institution of the 
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suit up to the 9th September, 1917, the 
date of the recovery of possession. The 
application was treated as a suit and a 
decree was passed thereon on the 7th 
July, 1924, and it is against this decree 
that the present appeal has been pre- 
ferred. Theclaim for mesne profits was 
based upon several grounds but all that 
we are concerned with at the present 
moment in view of the arguments that 
have been addressed to us are only three 
questions which are as follows: First, 
whether mesne profits should be awarded 
on the basis of such profits as the zemindar 
makes in respect of the lands, or whether it 
should be awdrded on the basis of the 
produce of the lands, that is to say, such 


profits as the zemindar as well as tenants 


who were in actual possession of the land 
‘could have made out of them. Secondly, 
if mesne profits have to be assessed on 
the basis of the rental, that is to say, 
on the basis of such profits as the zemin- 
dar can make oüt of the lands, whether 
such rental should be assessed on the 
footing that money rent was realised from 
the tenants or produce rent was realised 
from them; thirdly, whether the amount 
assessed by the learned Subordinate Judge, 
as representing  mesne profits has been 
correctly assessed by him. The learned 
Subordinate Judge in an order passed 
on the 5th February, 1924, by which he 
professed to deal with some of the prelimi- 
nary questions that arose in the proceedings 
held that the appellant and the respondent 
were both big zemindars and were not 
actual eultivators but mere rent receivers 
and that in point, of fact the land had been 
let out to cultivators by the respondent 
and so the basis of mesne profits should 
be not the actual produce of the land but 
the rent received by the zemindars. In 
this view of the matter the learned Subordi- 
nate Judge disposed of the first of the 
points that have been argued before us 
and he overruled the contention put for- 
ward before him on behalf of the appellant 
that he was entitled to mesne profits on the 
footing of such profits as the zemindars 
derived by receipt of rent from the tenants 
and such profits also as the tenants used to 
“make on the basis of the produce. The 
learned Subordinate Judge gave another 
reason foroverruling the appellant's conten- 
tion and that was that the tenants who had 
actually cultivated the land were not parties 
to the proceedings before him and that 
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on that ground the appellant was not entit/ 
ed to get the value of the actual produce 
of the lands. So far as this last ground is 
concerned it does not seem to me to be 
well-founded for there was a decree passed 
in favour of the plaintiff and as against the 
zemindar as well as the tenants jointly and 
the omission to make the tenants parties 
to these proceedings would not disentitle 
the plaintiff from recovering  mesne 
profits from the zemindar on the footing 
that all these persons were joint trespassers. 
It was undoubtedly open to the plaintiff to 
execute the decree as against any of them. 
This view receives support from a decision 
of this Court in the ease of Biresshur Dutt 
Chowdhury v. Baroda Prosad Ray Chowdhury 
(1. But the other reasons which the learned 
Subordinate Judge has given and to which 
wehavealready referred,in my opinion, are 
sufficient for the purpose of holding that 


.it is on the footing of such profits as the 


zemindars would make and not on the 
footing of such profits also as the actual 
cultivators would make out of the lands that 
the mesne profits should be assessed. The 
definition of mesne profits as given in s. 2. 
sub s. 12 of the Code clearly indicates that 
the ordinary use to which the parties would 
put the landis what should be taken into 
account in determining mesne profits. The 
appellant as well as the respondent were 
receivers of rent and ordinarily they would 
not cultivate the land in khas and realise 
the profits of the land, Under the cireum- 
stances it seems to me that the principle 
upon which the learned Subordinate Judge 
has proceeded is right. 


As regards the second point, namely, 
whether mesne profits should be assessed on 
the basis of money rent or produce rent the 
position seems to be this. On behalf of the 
appellant & receipt has been proved which 
shows that for one particular year, namely, 
1322 B.-8., paddy of the value of Rs. 29-2as. 
was received by the landlord as the 
Bhag produce of the land held by one 
Kumejan Mandal. It may be taken that 
the receipt is a genuine document for it 
bears the signature of one Profulla Kumar 
Mukerjee who is said to have been the 
officer of the zemindar and thereis no evi- 
dence on the side of the respondent to show 
that the signature which appears on this 
document is not a genuine signature of 
that officer. Kumejan as well as his aon 
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200 


have been examined as witnesses in the 
case and from their depositionsit appears 
that theland for which this rent was paid 
was about two bighas and a half in area. 
The learned Judge has refused to act upon 
this receipt upon the ground that there is 
nothing to show that this particular plot of 
land was included in the 82 odd bighasof 
chaukidari chakran lands, It has, however, 
been. argued before us and with some degree 
of forcethat there is evidence to show that 
there is no khas land of the zemindar in this 
village and that if Bhag produce was realised 
for any land it must be for some land which 
was chaukidari chakran land. Accepting 
the argument it amounts tothis that the 
appellant has succeeded in proving that 
out of the area of 82 bighas of land in 
respect ofa plot of only two and a half 
bighas for one particular year,namely, 1322 
B.S, thisquantity of paddy was realised 
by the landlord asrent. On the other hand, 
there is evidence of a very large number 
of. witnesses examined on behalf of the 
landlord, namely, witnesses Nos. 1, 3, 4 and 
5 who are tenants and the zemindar's 
naib and inspector who all stated defintely 
that the ckaukidarz chakran lands were 
settled with the tenants on money rent and 
that there wasno ease in which such lands 
were settled on produce rent. The learned 
Subordinate Judge has accepted the evi- 
dence of the witnesses and has held that it 
has been proved that in 1309 these lands 
formed 4 jamas whieh had been settled 
with the tenants on a total rent of 
Rs 2i0-10-as. He has relied also on the 
collection papers that had been filed on be- 
half of the respondent and he has held that 
it has been proved that the lands were really 
gettled. with the tenants on money rent and 
not on produce rent. lampi opinion that 
there is no reason to differ from the view 
which the Subordinate Judge has taken 
on this point and that it has not been 
made out to my satisfaction that as a 
matter of fact these lands were held on 
produce rent by the tenants who had 
obtained settlement from the zemindar. On 
behalf of the appellanta large number of 
kabuliyats have been produced to show that 
these lands were held on produce rent. 
These kabuliyats, however, date from 1326 
and each*one of the kabuliyats appears to 
be for one year. Moreover, no collection 
papers appear to have been filedon behalf 
of the appellant and it has not been proved 
cn bis bebalfiLat the-rents mentioned in 
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these kabuliyats have been actually realised 
by theappellant fron the tenants. Under 
the circumstances it cannot be said that 
the view taken by the Subordinate Judge, 
namely, that mesne profitsshould be assess- 
ed on the basis of money rent, was not & 
correct one. 

As regards the third point it is stated 
that the zemindar has not produced in this 
case any kabuliyatin respect of one of the 
4 jamas which are referred:to in the judg- 
ment of the Subordinaie Judge. Our 
attention has been drawn tothe kabuliyats 
which have been marked as Exs. A to F in 
this case and it has been urged that they 
cover only three of these jamas. It appears, 
however, that some kabuliyats were filed at 
an earlier stage of these proceedings. 
This appearsin the statement to be found 
at the foot of the deposition of one of the 
witnesses. The Subordinate Judge has 
recorded aclear and positive finding to. 
this effect; "The kabuliyats show that the 
lands were let out as 4 jamas and the 
aggregate rent recoverable in 1309 was 
Rs, 210-10 as." Moreover, the Subordinate 
Judge has referred to the collection papers 
and onan examination of these papers he 
has come to the finding that the total 
colleetion during the period in question’ 
was Rs. 2,873-10-6. I am of opinion 
that the learned Subordinate Judge had 
materials before him upon which he could 
come to a conclusion as to what the rent was 
that wes actually recovered by the zemindar . 
from these 4 jamas and there is no reason 
to differ from the conclusion at which he 
has arrived on this point. The Subordinate 
Judge has observed in bis judgment that 
the appellant was entitled to mesne profits 
on a rent basis and that such profits 
were not necessarily the rents at which 
the judgment-debtor actually let out the 
lands but what might have been with ordi- | 
nary diligence received from the tenants on ` 
settlement of the lands with them. There 
were no materials before him upon which 
he could hold that the lands could be let 
out on more advantageous terms than upon 
what they were let out by the zemindar, 
He added to the rent recoverable for these 
four jamas cesses that were payable therefor 
and he deducted from the total amount of 
the rent that was payable to the zemindar 
by the patnidar. He made no deduction in: 
respect of the collection charges upon the 
ground that there was nothing to show 
that any separate officer was employed for: 
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collecting the rents for these four jamas, 
and I am of opinion that the principle 
upon which he proceeded was a right 
one. In this view of the matter if seems 
to me that the grounds urged before us 
have no substance in them and this appeal 
must be dismissed with costs hearing fee 
five gold mohurs. | 

The respondent has preferred a cross- 
objection and it has been urged in support 
of this cross-objection in the first place that 
deduction should have been made in respect 
of collection ‘charges and in the next 
place it has been urged that the order 
which the learned Subordinate Judge has 
passed with regard to interest is not a pro- 
per one. | 


As regards Collection charges, the learn- 


ed Subordinate Judge has disallowed the 
contention in respect thereof upon the 
ground that there was nothing to show 
that any expense was separately incurred 
for making such collection. Moreover, it 
appears that the zemindar has got his 
cutchery only aboutthree*miles away from 
place where the lands are situate and under 
the circumstances it cannot be said that 
any substantial amount was spent in mak- 
ing the collection. 

As regards interest, the definition of 
mesne profits as contained in s. 2%, 
12 of the Code includes, interest and it is 
open to the Court in view of the particular 
circumstances of the case before it to allow 
or disallow such interest in making the 
order with regard to mesne profits. 1t 
cannot besaid, having regard to the cir- 
cumstances of the present case that the 
discretion, which the learned Subordinate 
Judge has exercised in making the order 
allowing interest and that at the rate men- 
‘tioned in the decree was improperly exer- 
cised. 

The result is that the cross-objection is 
also dismissed with costs hearing fee two 
gold mohurs. 

Greaves, J.—lI agree. 

ANA Appeal and Cross- objection 

dismissed. 
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MADRAS HIGH COURT. 

. Ssconp OIvIL APPBAL No. 1525 or 1923. 
May 5, 1926. 

. Present:—Mr. Justice Devadoss. . 
KORLAPATI THAMMAYYA alias 
BULLI ABBAYI or KORLAPATIVARI- 
PALAM- —PLAINTIFF—À PPELLANT 
_ versus 
.MEDIDA RAMANNA AND OTHERS— 
DEFENDANTS— RESPONDENTS, 
Transfer of Property Act (IV of 1882), s, 52-—=Lis 
pendens --Sale of mortgaged property for arrears of 
abkari dues pending mortgage suit—-Purchaser, at 
abkari sale, not intervening in mortgage suit—Right 
to redeem purchaser in execution of mortgage-decree— 
Madras Abkart Act (I of 1886), s. 28—Attachment for 
abkari dues, whether creates charge— Purchaser at sale, 

rights of. 

‘An attachment of property for arrears of abkari 
dues under the Madras Abkari Act does not create 
any interest init and a purchaser at such a sale, un- 
like one at & sale for arrears of land revenue, stands 
in the same position as a private purchaser, from 
the defaulting owner. [p. 202, col. 2.] 

Where, subsequent to the execution of a mortgage, 
the mortgaged property is attached for arrears of 
abkari dues under the Madras Abkari Act and, dur- 
ing the pendency of a suit on the mortgage, is sold 
by the Revenue Authorities for such arrears, the pur- 
chaser therein gets no higher title to the property 
than the owner of the land himself could have given 
eae a alienated ‘the property privately. [p. 203, 
col. 1. 

The doctrine of lis pendens will apply to such a 
case and where the purchaser does not apply to be. 
added asa party to the mortgage-suit so as to en- 
able him to redeem the mortgage, he is not entitled 
afterwards to sue for redemption of the purchaser in 
execution of the mortgage-decree. [p. 203, col. 2.7 

Ragho Prosad v. Mewa Lal (3) and Kadir Mohideen 
Marakkayar v. Muthukrishna Ayyar (4), relied on. ` 

Sarangapani v. Secretary of State for India (1), 
dissented from. . i 

Second appeal against a decree of the 
Court of the Subordinate Judge, Rajah- 
mundry, in A. 8. No. 149 of 1922 (A. S. 
No. 122 of 1922, District Court, Godavari), 
preferred against that of the Court of the 
District Munsif, Amalapuram, in ©. S, 
No, 576 of 1920. 

Mr. P, V. Rangaram, for the Appellant. 

Mr. K. Ramamurthi, for the Respondents, 


dUDGMENT.-—The only point in this 


‘second appeal is, is the plaintiff entitled to 


redeem the suit property? 

In order to understand the contention a 
few facts are necessary. The 2nd defend- 
ant was an Abkari contractor and defaulted : 
to pay the amount due to Government A 
demand notice was served on him on 27th 
May, 1917, followed by a sale notice on 3rd 


: July, 1917, and the sale of the suit property | 


by the Revenue Authorities -was held on, 
10th August, 1917, and it was purchased by 


aa 
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the plaintiff. The suit property was at the 
time of the sale under a mortgage in favour 
of the 3rd defendant. He filed.a suit on 
13th July, 1917, and obtained a mortgage 
decree and brought the mortgage property 
to sale on 4th March, 1919. The property 
was purchased by thé first defendant 
herein. There were criminal proceedings 
between the plaintiff and the defendants, 
and the plaintiff has brought this suit for 
possession of the suit property ontheground 


that he is entitled to it and ‘in the alterna-. 


tive prays for redemption of the mort- 
gage in favour of the 3rd defendant, The 
first defendant got possession of the pro- 
perty on 13th July, 1919, and the present 
suit was filed on 10th July, 1920. ` 

The contention of Mr. Rangaram for the 
appellant is that the sale for arrears of 
Abkari rent or kist was by the Government, 
and, therefore, he is entitled to the plaint. 
property and if that contention is not good 
he prays that he mayabe given a decree for 
the redemption of the mortgage in favour 
of the 3rd defendant. The property having 
been sold in execution of the mortgage- 
decree, and purchased by a third person, 
the question is whether the person who 
purchased the mortgage property pending 
the mortgage suit is entitled to redeem 
the. mortgage after the mortgage has been 
merged in the decree and the property 
was purchased by a third person. The 
argument is that inasmuch as the Govern- 
ment attached the suit property for arrears 
of Abkari rent, effect must be given to the 
attachment, and the salé by Government 
after the attachment must convey some title 
to the purchaser, in other words,a purchaser 
under such circumstances stands on a much 


higher footing than a private purchaser, It is. 


contented that if the 2nd defendant had sold 
the property to a private purchaser pending 
the mortgage suit, the purchaser would 
not get a higher title than the mortgagor 
himself. But such a purchaser would be 
entitled to come in and ask to be made 
a party to the mortgage suit so as to 
enable him to redeem the mortgage. After 
the mortgage-decree was passed and the 
property was brought to sale in execution 
of the mortgage-decree and purchased by 
a third person, can such private pur- 
chaser from the mortgagor be held en- 
titled to redeem the mortgage on the 
ground that he had acquired title prior to 
the date of sale in execution ofthe mort- 
gage-decree. I do not think that anybody 
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could contend that a. private purchaser 
under such circumstances would be en 
titled to redeem the propertyin the hands 
of the auction- purchaser. l 
Relianceis placed by Mr. Rangaram upon 
Sarangapani v. Secretary of State for India 
(D, as supporting his contention. In that 
case certain land was put under attach- 
ment for arrears of revenue under the 
Madras’ Abkari Act, s. 26. The same land 


t 


was subsequently attached in execution of ” 


a money-deeree:against the defaulter and 
the: defendant purchased it at the Court 
sale. The Collector objected to the sale of 
the land in question, but his objection 
was rejected. A suit was brought in the 
name of the Secretary of State for a de- 
claration that the land was liable for 
the arrears of reyenue in respect of which. 
the attachment under the Abkari Act was. 
made. A Bench of this Court held that the 
plaintiff was entitled to the declaration 
asked for. In support of the decision, re- 
liance was placed upon Subramanya v. 
Rajaram (2). With due respect to the 
learned Judges I am unable to see how 
the case in Subramanya v. Rajaram (2) 
applied to the facts of the case in Saranga- 
pani v. Secretary of State for India (1). 
What the learned Judges say is that the 
interest acquired by the auction-purchaser 
in execution of the money-decree was sub- 
ject to the lability which had been legal- 
ly imposed in due course of law and the 
purchaser could take no more. The at- 
tachment for arrears of Ábkari dues does 
not create any interest in the property. The 
attachment does not ereate & charge, and 
it is difficult to see what other rights it 
could create. If it does not create a charge, 
how could it affect the sale subsequently 
held in execution of a imoney-decree by 
the Civil Court ? The case in Subramanya 
v. Rajaram (2), instead of supporting the 
principle of the decision in Sarangapani 
v. Secretary of State for India (|), seems to 
be directly against it. In that case, the 
interest of a tenant in a certain land was 
attached by his creditor in execution of a 
money-decree. The landlord attached the 
same land for arrears of rent and brought 
it to sale and purchased it under the pro- 
visions of the Rent Recovery Act. The 
creditor subsequently purchased the interest 


A 16 M. 479; 3M. L. J. 47; 5 Ind. Dec. (N. s.) 

1040. | 

T 8 M. 573, 10 Ind. Jur, 60; 3 Ind. Dec. (N. 8) 
3, 
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of the tenant which was sold in execution 
of the decree It was held by Muthuswami 
Iyer and Parker, JJ, that the landlord's 
' purchase was subject to the creditor's at- 
tachment. They observed at p. 575*:— 

- "I& follows then that the landlord could 
only sell the tenant's interest, such as it 
was.at the date of his attachment and sale, 
and that his power under s. 38 is nothing 
more than the power which an execution 
creditor ordinarily has over his debtor'a 
property............ Inthe view which we take 
the landlord's power under s. 38 of Act 
VIII of 1865, he could only stand in the 
place of the tenant, and bring to sale for 
arrears of rent «&uch interest as the tenant 
had power to sell at the date of the 
attachment and sale. This interest the 
tenant had no power to alienate to the 
prejudice of any claim énforceable under 
- the attachment, and the landlord could 
not do more.” Inthe present ‘case, there 
was a mortgage suit pending, and pending 
the mortgage suitthe Revenue Authorities 
brought the properties to ‘sale for arrears 
of Abkari dues. Could the Collector by 
such a sale give a higher title to the pur- 
chaser at the sale than the owner of the 
land himself could have given if he had 
alienated the property privately? The 
contention that the Collector or the Govern- 
ment could give a higher title toa purchaser 
under such circumstances is on the face of 
ituntenable. The Collector of the Revenue 
Authorities in such à case aets only as the 
owner ofthe land himself could act. Ne 
doubt, the case will be different if it was 
a revenue sale for arrears of land revenue 
for under the Revenue Recovery Act land 
revenue is the first charge on the property 
and any sale for arrears of land revenue 
would convey good title to the purchaser 
free of all encumbrances on the land, 
But a sale for realising the Abkari dues, 
or forest dues or other dues than the land 
revenue would not give such a right to 
the purchaser as the sale for arrears of 
revenue, The authority of Sarangapani v. 
Secretary of State for India (1) cannot be. 
accepted as good law in view of the decision 
ofthe Privy Council in Raghe Prosad v. 
Mewa Lal (3). There, there was asale by 
the Collector under the ©. P.C. for the 


(3) 15 Ind. Cas. 177; 34 A. 223; 11 M. L. T. 193; 
(1912) M. W. N. 311; 14 Bom. L. R. 212; 16 CO. W.N. 
Pu M L. J. 327; 9 A. L. J. 401; 22 M. L. J. 457 
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amount duein respect of Court-fees pay- 
able by the plaintiff on a suit in forma 
pauperis. The Privy Council held that the 
purehaser under such asale got no title 
which would prevailagainst the purchaser 
in a suit which was pending atthe time 
the Collector brought the property to 
sale. Lord Macnaghten in delivering the 
judgment of their Lordships observed:— 
“The Crown has no more right than a 
‘common person’ to seize A's property and 
apply it in or towards the discharge of a 
debt due from B That is nota question 


.of law. It isa matter of common justice, 


and it may be added, of common honesty,” 

Reference may also be made to Kadir 
Mohideen Marakkayar v. Muthukrishna 
Ayyar (4) in this connection. In that case 
the share of a co-parcener was sold for 
arrears of income-tax. It was-held that 
the share of the co-parcener was bound 
by the decree in the mortgage suit, not- 
withstanding such co-parcener was not 
joined in the suitas one of the legal re- 
presentatives of themortgagor. The learned 
Judges observe at page 236*. 

"If the second defendant had been a 
purchaser at a revenue sale for arrears of 
land revenue which accrued due in respect 
of the land purchased by him, the case 
would be quite different and the doctrine 
of lis pendens would not apply; for in that 
case the revenue sale would bein enforce- 
mentof a right of the Crown paramount 
to the mortgage right soüght to be en- 
forced by the decree of the Civil Court 
and not simply of the right, title and 
interest of the defaulter as in the case of 
a sale for arrears of income-tax.” In 


this case the sale was during the pendency 


of the mortgage suit and as such cannot 
avail against the first defendant who 
purchased the property in execution of the 
mortgage decree. The doctrine of lis pen- 
dens appliesto this case and I, therefore 
hold that the plaintiff is not entitled tc 
redeem the suit property. á 

In the result, the appeal fails and is dis- 
missed with costs. 


V. N.V, Appeal dismiss 
(4) 26 M. 230; 12 M. L. J. 368, 4 s 


— *Page of 26 M.—[Ed.] 


MM TET a m MEA 


.Y 


204 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DecREE No. 1015 
oF 1924. 

July 8, 1926. 

Present:—Mr. Justice B. B. Ghose 

and Mr. Justice Cammiade. 
BHUBAN MOHAN SINHA AND oTHERS— 
- DEFENDANTS—ÅPPELLANTS 
versus — ) 
RAMGOBINDA GOSWAMI—PLaINTIFF— 
< RESPONDENT. 

‘Limitation Act (IX of 1908), s. 20—'Person liable to 
pay the debt, meaning of-—Purchaser of equity of 
redemption, whether person liable to pay mortgage-debt 
—Payment of interest by such purchaser, whether 
saves limitation. 

The expression “person liable to pay the debt" in 
sub-s. (1) of s. 20 of the Limitation Act is not confined 
to a person personally liable to pay the deht. 

The purchaser of the equity of redemption of 
property subject to a mortgage is, so long as he 
retains the ownership of the equity of redemption, 
a person liable to pay the debt within the meaning 
of sub-s. (liof s. 20 of the Limitation Act and pay- 
ment of interest by him gives a fresh starting point 
for limitation for a suit to recover the mortgage-debt, 

Chinery v. Evans (2), relied on. 


Appeal against a decree of the District 
Judge, Bankura, dated the llth February, 
1924, affirming that of the Subordinate 
Judge, Bankura, dated the 30th April, 
1923. 

Babu Nagendra Nath Ghose, for the 
Appellants. 
` Dr. Dwarka Nath Mitter and Babu Pha- 
nindra Nath, Das, for the Respondent. 


JUDGMEN T.—The question raised in 
this appealis whether the suit which was 
brought on amortgage dated the 27th of 
April, 1:08, was barred by limitation or not. 
The due date was the date of default in 
making the first payment of interest, that 
is February, 1909, The suit was brought on 
the llth February, 1422. In the interval, 
on the 20th May, 1912, defendant No. 3 
purchased the equity of redemption in the 
entire property. Payment of interest was 
made on the 29th June, 1912, and part 
payment of the interest and of the princi- 
pal was made on the 9th March, 1913. These 
two payments were made by the purchaser 
of the equity of redemption, defendant 
No. 3. Plaintiff's case .was that a fresh 
period of limitation should be computed 
from thetime of these payments and if the 
fresh period was computed from the 29th 
June, 1912, the suit would be well within 
time; and this is claimed by reason of 
the provisions of s. 20 of the Limitation 


Act. 79 
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„Defendants took the plea that defendant 
No. 3 not being a person liable to pay 
the debt, s. 20'of the Limitation Act does 
not apply, and the plaintiff's suit, there- 
fore,. is barred by limitation. Defendants 
by their appeal to this Court raised the 
question of limitation here on the same 
ground. The argument addressed on their 
behalf is that under the first paragraph o£ 
sub s. (1) of s. 20 of the Limitation Act 
interest must be paid in orderto get a 
fresh start of limitation bya person per- 
Defendant 
No. 3 being under nocovenant to pay any 
amount of debt to the plaintiff was not the 
persón liable to pay the debt and, there- 
fore, the plaintiff cannot take the advantage 
ofs.20 of the Limitation Act. It is urged 
that under the second paragraph of s. 20 
(1) of the Act, defendant No. 3 in this case 
could not come within the description of 
a debtor, and that being so the same mean- 
ing should be given to the expression 
"person liable to pay the debt" and pay- 
ment by defendant No. 3 would not, there- 
fore, be of any avail to the plaintiff. In our 
opinion it cannot be said that the expres- 
sion "person liable to pay the debt" must 
mean one personally liable to pay debt, 
Defendaut No. 3 as the purchaser of the 
equity ofredemption would be liable to 
pay the debtso long as .he retains the 
ownership of theequity of redemption. If 
he transfers the property to somebody else, 
certainly he would not be liable. But we 
find no reason to confine the. expression 
"person liable to pay the debt" to the per- 
son who under every circumstance must be 
personally liable to pay. If the meaning 
of the expression is notso limited, defend- 
ant No. 3 must bea person liable to 
pay.the debt. This question was raised 
in the case of Arkonam Sowkar v. Ven- 
kataswami Naidu (1) and decided as we pro- 
pose to do with reference to the wording 
in the English Statute, which was construed 
by Lord Westbury in the case of Chinery 
v. Evans (2) that the expression “person by 
whom the sum is payable" were words of 
extensive meaning, and ‘they would com- 
prehend not only the mortgagor and his 
personal representative upon whom the 
contract would be personally binding, but 


(1) 62 Ind. Cas. 393; 44 M. 544; 40 M. L. J. 218; 13 
L. W. 193; 
TAB) 0564) 11-H...L...C..115. at. p..135; 10 Jur. (N, &) 


855. ll L, T. 68; 13 W. R. 20; 4 N. R. 520;-145 .R. R. 
: I1 E. R, 1274.. 
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would. also inelude the second and the 
third mortgagees by whom the principal 
and interest due to the first mortgagee 
"^ might, with propriety be said to be pay- 
able.’ 
Wea think that we should follow the rule 


laid down in that case, and we hold that. 


defendant No. 3 as owner of the equity of 
redemption was liable to pay the debt 
within the meaning ofs 20 ofthe Limita- 
tion Act, and he having paid interest on 
the-debt within the period of limitation, this 
suit is not barred. 

The appeal must be, therefore, dismissed 
with costs. 


A, N. A. ; Appeal dismissed. 


RANGOON HIGH COURT. 
SPECIAL SECOND CIYIL APPBAL No, 505 
or 1924. 

l June 25, 1925. 
Present:—Mr. Justice Doyle. 
V. R. M. R. M. FIRM —APPBLLANT 
VETEUS. 
'K. MUHAMMAD KASSIM AND ANOTHER — 


RESPONDENTS. 
- Mortgage --Estoppel-—Purchase subject to. mortgage— 
Purchaser if estopped from contesting validity of 
morigage—Purchaser, if can be made personally liable 
-—Seribe, whether attesting witness—Transfer of Pro- 
perty Act (IV of 1882), s. 59. 

A mortgage-bond: which is invalid for want of 
proper attestation cannot be enforced against a 
purchaser of the mortgaged property in Court auction 
even though his purchase was subject to the mort- 


gage.  - 

Sarkar Barnard & Co. v. Alak Manjary Kuari (1), 
relied on. . 

‘But the purchaser can bs made personally liable 
for the mortgage amount in equity, if the mortgage 
contains a personal covenant to pay. 

. Obiter.— Where a scribe describes himself as‘a 
scriba it must prima facie ba assumed that he is not 
an attesting witness But he can be treated as an 
attesting witness if there is evidence to show that hs 
was in addition an attesting witness. [p. 208, col. 1.] 

Appeal from a decree of the District 

Judge, Pega, iu CO. A. No. 154 of 1921, 

: Mr. J. C. Ray, for the Appellant. 

. Messrs. Cowasjez Sen and Banerji, for the 
Respondents.. . *- 
| JUDGWENT.~—K. Muhammad Kassim 
sued Veerappa Kavauder and V. R. M. R. 
M, Chidambaram Pillai in the Towaship 
Oourt of Pegu on a registered mortgage- 
deed. for. Rs. 550, bearing interest at the 


i 
oof t 
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rate of Rs. 2 per cent. per mensem, on the 
ground that Veerappa Kavander executed 
the deed and that Chidambaram Pillai had 
purchased the mortgaged property subject 
to mortgage at a Uourb auction-sale. 
Chidambaram Pillai put up the defence 
that the mortgage sued on was a sham mort- 
gage, without consideration, made with 
intent to defeat the unsecured creditors. 
He urged that the mortgage-deed on which 
the suit was based was invalid, having been 
attested by only one witness. It was held 
by the learned Judge of the Township Court 
of Pegu that the mortgaged properties had 
not been purchased subject to mortgage, 
but purchased with notice of the mortgage. 
He held further that Chidambaram Pillai 
was not estopped from challenging the 
validity of the mortgage; and that, as it 
had not been established that the mortgage 
had been properly attested, Muhammad 


. Kassim was entitled only to a personal 


decree against Veerappa Kavander, the 
original mortgagor, and dismissed the suit 
against Chidambaram Pillai, the purchaser, 

The learned Judge of the District Court 
of Pegu, in appeal held that Chidambaram 
Pillai was estopped from denying the 
validity of the mortgage, as he had pur- 
chased the property subject to the mortgage 
and gave a mortgage-decree against the 
2od defendant, Chidambaram Pillai. Be- 
fore this Courtit is admitted that the land 
was sold subject to the mortgage, but it 
is urged that, even if it be admitted, that 
Chidambaram Pillai is estopped from deny- 
ing the validity of the mortgage held by 
Muhammad Kassim, itis still incumbent 
upon Muhammad Kassim, to prove that the 
mortgage was prima facie executed. 

As the deed stands, without evidence 
being taken, it is invalid, since it purports 
to be attested by only one witness. Thus, 
whether Chidambaram Pillaiis allowed to 
open his mouth or not, no cause of action 
lies upon the mortgage deed, unless it can 
be proved thatthe attestation was valid. 

It has been held in Sarkar Barnard & 
Co. v. Alak Manjary Kuari (1) (a Privy 
Council ease), that, even if the respondents: 
in a suit admit the execution of a mort- 
gage-bond, a suit does not lie unless the 
mortgáge-bond sued upon is valid in form. 
The same principle must apply ia the pre- 
sent case. Itis sought to prove that the 
scribe who wrote the document was an 


(1) 83 Ind. Cas. 170; A. I. R. 1925 P. O. 89; 28 Bom, 
L. R. 737 (P. O.). 
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attesting witness. As he describes himself 
in the document asa seribe, it must prima 
facie beassumed that he is not an attesting 
witness, If, however, his evidence that, 
although signing as a scribe he was in 
addition an attesting witness, can be be- 
lieved, there is authority—vide Jagannath 
Khan v. Bajrang Das Agarwala (2)—for 
holding that the mortgage-deed would 
prima facie be valid in form. 

The seribe who wrote the document has 
been produced tó testify to the fact that he 
signed as a witness. The deed was writ- 
ten on the 2nd of March, 1922—two and-a- 
half years before the scribe was summoned 
to give evidence. He admitsthat he writes 
from four to five hundred documents a 
year, including many mortgages, that he 
eannot remember whether the attesting 
witness signed in his presence or not; 
(correcting himself later and alleging that 
the other witness did sign in his presence) 
and that he cannot remember whether 
money was paid in his presence or not, 
He vouchsafes the dictum that he is able 
to deliver documents after they are written, 
although the executants do not sign in his 

nce. 
. Piu ee face of these vague statements 

I am in complete agreement with the 
Court of first instance in holding that 
it is not satisfactorily proved that Abdul 
Hakim signed as an attesting witness. The 
mortgage is, therefore, invalid; but, as 
Chidambaram Pillai bought the property 
subject to the mortgage, which contains 
a personal eee to pay, he is, in equity, 

ersonally. 
ae aside A judgment and decreerof 
the Distrie& Court of Pegu. As Veerappa 
Kavander has not appealed, the personal 
decree against him must stand. The 
decree of the Township Court of Pegu 
is modified to one of a personal decree for 
Bs 819.-L0 against both Chidambaram 
Pillgi and Veerappa Kavander, with costs 
in the Township Court. Each party to the 
two appeals will bear his own costs 1n these 


appeals. 
A, N. A, Decree modified. 


(2) 62 Ind. Cas. 97; 48 ©. 61. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 213 
oF 1225. 
April 1, 1926. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Page. 
RAMPADA NAG MADAK— 
APPELLANT 
versus 

KANAI RAI AND OTHERS—RESPONDENTS, 

C. P. C. (Act V of 1908), s. 47, O. XXI, r. 90—Rent 
decree—Death of one of judgment-debtors—Legal re- 
presentatives not brought on record—Execution sale, 
validity of—Legal representatives, whether can apply 
for setting aside entire sale—Order, appealability of 
—Second appeal, whether lies—Execution sale, whether 
can be partially set aside. ° 

A sale was held in execution of a decree for rent 
under the Bengal Tenancy Act in ignorance of the 
death df one of the tenants and without impleading 
his legal representatiyes in his stead. The legal re- 
presentatives applied under O. XXI, r. 90, C. P. O, 
to set aside the sale: 

Held, (1) that-the sale was not wholly void but 


was valid to the extent of the shares ofthe judg- 


ment-debtors who were alive on the date of the sale; 
[p. 207, col. 2.] 

(2) that the interest of the deceased judgment- 
debtor was not affected by the sale ; [p. 208, col. 1] 

(3) that the legal representatives had no right to 
apply under O. XXI, r. 90, O. P. O., to set aside the 
entire sale ; [2bid.| 

(4) that though the application was made under 
O. XXI, r. 90, O. P. C., the question was one under 
s. 47, C. P.C., and a second appeal was maintain- 
re an order passed on the application; [p. 207, 
Col. 1. 

(3) that an execution sale may be partially set 
aside, [ibid] 

Appeal against an order of the District 
Judge, Bankura, dated the 28th February, 
1925, reversing that of the Munsif, Bankura, 
dated the 20th December, 1924. 

Dr. Dwarka Nath Mitter and Babu Pha- ` 
nindra Nath Das, for the Appellant. 

Mr. Bankim Chandra Mukerjee and Babu 
Charu Chandra Ganguli, for the Respond- 
ents. 

JUDGMENT. —The facts of the case 
are that the decree-holder obtained in 1917 
a decree for rent against four perséns who 
were tenants of the holding in respect of 
which the rent suit was brought. One of 
the judgment-debtors Protap Roy died in 
1921. Execution of the decree was taken 
out in 1923.against all the judgment-debtors 
including Protap Roy and on 12th July, 
1923, notices under O. XXI, r. 22, C. P.C., 
were issued and subsequently served, it 
was alleged, on all the judgment-debtors 
including Protap Roy. The holding was 
put to sale and purchased by a third party 
on 8th October, 1923. On 7th June, 1924, 


. the respondent, heir of Protap Roy, filed an 
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applieation for setting aside the sale, pur- 
porting to be under O. XXI, r. 90, ©, P. C,, 
on the grounds (1) that the sale proclama- 
tion and other processes were fraudulently 
suppressed, (2) that Protap Roy having 
died long before the execution proceedings 
were started and no substitution having 
: been made in his place the sale was a 

nullity. The Munsif in the first Court 

held that the sale was not a nullity but it 
did not affect the interest of the deceased 
judgment-debtor. In this view the learned 
Munsit further held that as the sale did 
not affect the interest of the applicant he 
was nota person entitled to apply under 
O. XXI, r. 90. * He also held tbat the appli- 
cation was time-barred and dismissed it. 
On the merits he was of opinion that there 
was no suppression of sale processes but 
he did not consider the matter in detail in 
the view he took on the other points. The 
respondent appealed and the District Judge 
of Bankura held that Protap Roy having 
died before execution was taken out the 
sale was without jurisdiction, and set it 
aside, 

The decree-holder has appealed and itis 
contended on his behalf that the view of 
law taken by the Court of Appeal below 
is erroneous. A preliminary objection i8 
taken on behalf of the respondent, that no 
second appeal lies as the applieation was 
one under O. XXI, r. 90. I am of opinion 
ihat the question now under consideration 
can only be raised under s. 47, C. P. C., 
and not under O. XXI, r. 90and hence a 
second appeal lies. See Rasaray Kunai 
v. Prosonna Kumar Roy (1). 


On the main question itis said that the 
sale cannot be partially set aside. There 
is ample authority that this can be done: 
Khiarajmal v. Daim (2) and Rajagopala 
Aiyar v. Ramanujachariar (3). The question 
that next falls for consideration is whether 
the sale *passed the entire holding or the 
interest of only the surviving judgment- 
debtors or nothing. The appellant faintly 
attempts to put his case high and argues 
that the decree being a rent-decree under 
the Bengal Tenancy Act, the sale in pursu- 
ance of it passes the entire holding. The 


(1) 15 Ind. Cas. 506; 40 O. 45. 
(2) 320. 296; 1 C. L. J. 584; 9 C. W. N. 201; 2 A. L. 
J. 71; 1 Bom. L. R. 1; 32 I. A. 23; 8 Sar. P. C. J. 734 
C i l 


P. Oj. 5 

i (3) 80 Ind. Cas. 92; 47 M. 288; 46 M. L. J. 104; 19 
L. W.179; (1924) M. W. N. 182; A.I.R 1924 Mad, 
431; 34 M, L. T. 37 CF. B). 
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respondentargueson the same theory that 
the sale in execution of a rent decree passes 
the entire holding if valid or nothing if 
invalid. There is no authority in support 
of either view. Itis true that a rent-decree 
under the Tenancy Act is binding on the 
holding and a charge upon it, but the 
execution of the decree must be levied on 
the holding and the holding is represent- 
ed by the entire body of tenants. The 
Act is silent as regards the execution of a 
rent-decree against some of the tenants, 
but it provides for the execution of a rent- 
decree as such at the instance of aco-sharer 
landlord, under s. 158B. It may be argued 
that that section presumes that the execu- 
tion is taken out against all the tenants 
though by one or some of the landlords, 
for if the tenancy law desired to make any 
departure from the general law in matters 
of execution relating to judgment-debtors 
some provision in that respect might be 
expected to find a placein the Act. As a 
suit forrent is brought under the general 
law and not in virtue of a right conferred 
by the Bengal Tenancy Act, so the execu- 
tion is alsotaken out under the general law 
to which special effect is attached bythe Act 
if it is carried in accordance with its pro- 
visions. Jf one of the landlords sells the 
holding in execution of a rent-decree with- 
out observing the procedure laid down in 
s. 198B, he sells not the holding but the 
right, title and interest of the judgment- 
debtcr in it, so if the landlord takes out 
execution of arent decree agaiust some of 
the tenants he sells their interest only but 
not the holding which is represented by the 
entire body of tenants, for the efficacy of a 
reni-decree must be the same whether it is 
executed by one of the decree-holders or 
against one of the judgment-debtors. In 
other words, if the decree is executed 
against come of the tenants it is not execut- 
ed against the holding. It is held, Kailash 
Chandra Mitra v. Brojendra Kumar Chak- 
ravarti (4), that a decree for rent agafnst 
some of the tenants is a personal or money- 


‘decree and not a charge on the holding. 


It will not be wrong to hold on the same 
analogy that executicn against scme of the 
tenants is limited to their right, title 
and interest and does not affect,the hold- 
ing. 

_ In the above view we hold that the sale 
is valid to the extent of the shares of the 


(4) 90 Ind. Cas. 211; 420. L. J. 232; 99 C. W. N 
1000; A. I. R. 1925 Cal. 1056; 53 O. 197. 
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judgment-debtors other than Protap Roy 
whose interest is not affected by it and, 
therefore, the present application for setting 
aside the entire sale is not maintainable at 
ihe instance of his heir. 

The result-is that the appeal succeeds. 
The decree of the lower Court is set aside 
and that of the first Court restored with 
costs inthis Court and the Courts below. 
We assess the hearing-fee at three gold 


mohurs. 


A. N,A. Appeal allowed. 


MADRAS HIGH COURT. T 
SECOND CIVIL APPEAL No. 238 or 1925. - . 
November 20, 1925. 

Present:—Mr, Justice Devadoss. 

SETTIKARA VENKATARAMA - 
CHETTI AND oTHERS—DEFENDANTS— 

APPELLANTS 
yersus 


O. P. DAMODARAM OHETTIAR 


AND OTHERS—PLAINTIFES-—-HESPONDENTa. 
C. P. C. (Act V of 1908), s. 93-—Hereditary trustees, 
removal of, without finding breach of trust—Addt- 
tional trustees, appointment of —Trusts—-Person, build- 
ing temple and endowing property from subscriptions 
collected, right of, to hereditary trusteeship—lFounder's 
right to provide for future management—Trust deed— 
Construction—Hereditary trusteeship. 
Where & deed of trust executed by a person in 
favour of 19 others recited that he alone Was unable 
to make and set up idols im a certain temple built 
by him and that the said persons had agreed to raise 
a fund, put up an idol in the temple and endow it and 
further provided that the said persons should manage 
the temple from generation to generation, and in 
accordance with the terms of the deed, the temple was 
built by the said persons, the idol installed and pro- 
dowed: 
Per yd, that the deed of trust constituted the parties 
thereto hereditary trustees. [p. 209, col. 1.] l 
Where a person: collects subscriptions from various 
persons and builds a choultry, or à temple, he has a 
right to direct in what manner the institution should 
be managed and what right the trustees should have 
in the management of that institution, inasmuch as 
he must be regarded as the founder with right to 
provide for its management and its devolution unless 
there is anything to show that the persons who gave 
the subscriptions gave them on the understanding 
that the said person should not have such a right. [p. 
Ls 
aus À adios of the St. Leonard Shoreditch 
Parochial Schools (2) and Attorney-General v. Clapham 
wede 
Pliny Court in framing a scheme under s. 92, O. P. 
O.. should primarily look to. the interests of the 
institution rather than the right of individuals. 
Where the interests of the institution require that 
certain trustees should be removed, the Court can 


LA 
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doso without actually finding thatthey are guilty 
of mismanagement provided their remaining as 
trustees is incompatible with the proper manage- 
ment of the institution or that the number of trustees 
is so large that it will not be possible for any 
AL to work with all of them as trustees. [p. 210, 
COi. <. 

Muthiah Chettr v. Periannan Chetti (6), followed. 

The Court has power under s. 92, C. P. C,, to ap- 
point additional trustees to manage charitable or 
religious trusts along with the hereditary trustees. [p. 
211, col. 1.] 

Prayag Doss Ji Varu v. Tirumala Srirangacharla- 
varu (8), followed. 

Second appeal againsta decree of the 
District Court, Salem, in A. S8. No. 60 of 
1922, preferred against that of the Court of 
the Subordinate Judge, Salem, in O. S. 
No. 51 of 1920 (O. S. No, 17 of 1920 on 
the file of the District Court, Salem). 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellants. 

The Advocate*General, for the Respond- 
ent. 
 JUDGMENT.—The plaintiffs have 
brought thissuit under s. 92,0, P. O., for 
framing ascheme for the management of 
Ramalingam and Chowdeswari Amman 
Temple in Andichetty Street, Gogai, Salem 
The Ist defendant is amanaging trustee 
of the temple and defendants Nos. 2 to 10 
are trustees. of the temple who aided and 
instigated the lst defendant in his various , 
misdeeds and breaches of trust, In the 
plaint the plaintiff alleged various actsof mis- 
management against the Ist defendant who 
denied all of them and opposed the framing 
ofthe scheme. When the case came on 
for trial the plaintiffs and the defendants did 
not press for the trial of all the issues 
raised in the case. They agreed to the 
Court framing a suitable scheme for the 
proper management of the institution. The 
plaintiffs did not press for the removal of 
the defendants from office: and the defend- 
ants did not press for the trial of the case 
on the merits and waived their objection to 
the validity of the sanction obtained by 
the plaintiffs from the Collector for the in- 
stitution of the suit. The Subordinate Judge 
of Salem framed a scheme and provided 
for a Board of nine trustees of whom three 
should be elected by the Chettithanakars 
from among theirnumber and four by'all the 
beneficiaries including the Chettithanakars 
and one to be elected by those who pay or 
have paid one thousand rupees or more 
towards the temple at a time, and one. 
should be nominated by the eldest member: 
of the family of Nungavalli Venkatarama 
Chettiar, the founder of the temple. The. 
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.defendants Nos: 2, 3,4,7 and the legalre- 
. presentative of the 10th defendant appealed 

to the District Judge, Salem, who dismissed 
their appeal They have preferred this 
Second appeal. 

Two points are raised in this appeal, one is, 
that the 19 Chettithanakars are hereditary 
trustees and (2) that they should not have 
been removed without finding that they 
were. guilty of misconduct and not fit to be 
trustees. The District Judge, on a consider- 
ation, of the evidence in the case, has come 
to the conclusion that the 19 Chettithanakars 
among whom some are plaintiffs and some 
defendants arenot hereditary trustees, Ex- 
hibit A is the deed of trust dated 9th Janu- 
ary, 1925, executed by Venkatarama Chetty 
in favour of 19 persons. In that he stated 
that he alone was unable to make and set 
up idols of Ramalingam ahd Chowdeswari 
Amman. in the Chowdeswari Amman Temple 
Devasthanam built by him and that the 
19 persons agreed to raise a fund and to put 
up the idol in the temple and according to 
the agreement that they set up the idols of 
Ramalingam and Chowdeswari Amman and 
that they agreed to purchase property for 
` endowing the temple and the document 
goes on to state “that the 19 persons should 
manage the tempie from generation to 
generation." ^ The contention of the learned 
Advocate-General is that the document 
does not confer hereditary right upon the 
19 persons mentioned in Ex. A. It is clear 


from the documents that funds were col- 


lected by Venkatarama Chetty and by the 


19 persons mentioned in it; that they built. 


the temple, installed the idols in it and that 
they collected funds for the upkeep of the 
temple and managed the temple under Ex. A. 
The recitalas regards the devolution of 
the management is "to manage the same 
from generation to generation performing 
the daily pooja, aradhanai, festivals and other 
things regularly and live happily as long 
as the sun and moon last.” There is a 
further recital to the same effect after men- 
tioning the properties of the temple, "the 
properties are delivered to you as being fit 
to be managed, held, and enjoyed from 
generation to generation by setting up the 
idols of Ramalingam and Chowdeswari 
Amman and others as stated above.” From 
the document it is clear that Venkatarama 
Chetty and the 19 persons intended that 
the management should be in their families, 
Considering the Hindu sentiment as regards 
the hereditary management of trust institu- 
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tions, it cannot be successfully urged that 
the parties to Ex. A did not intend that the 
right to trusteeship should be in their 
families, 

The next contention of the learned Ad- 
vocate-General is that the persons mention- 
ed in Ex. A collected subscriptions from 
various persons and they could not be said to 
be the founders of the temple and, therefore, 
they had no right to confer hereditary 
right of management upon themselves or 
others. Where a peraon collects subscrip- 
tions from various persons and builds a 
choultry or a temple, he has a right to 
direct in what manner the institution should 
be managed and what right the trustees 
should have in the management of that in- 
stitution. This is recognised by the Hindu 
Law. There is nothing illegal or improper 
in a person who builds a temple whether 
out of his own fundsor outof the funds 
collected by subscriptions or getting dona- 
tions from people to create a trust and 
endow it, directing by the deed of endow- 
ment, in what manner and by whom it 
should be managed. The casein Ananda 
Chandra Chakravarti v. Broja Lal Singh (1) 
does not help the respondent. Mr. Justice 
Mookerjee observesat page 301*: “Ifanumber 
of persons provide the original endowment, 
they may apparently together constitute the 
founder: In the matter of the St. Leonard 


" Shoreditch Parochial Schools (2)....As stated 


by Lord Mansfield in St. John’s College v. 
Todington (3), a charitable foundation, in so 
far as it is charitable, is the creature of the 
founder, and on this view Lord Hardwicke 
ruled in Green v. Rutherford (4) that the 
founder may provide for the Government 
and administration of his creature," 

In the matter of the Endowed Schools 
Act, 1869, 32 and 33 Vic. Ch. 56 and the 
Amending Actand Im the matter of the St. 
Leonard Shoreditch Parochial Schools (2) 
and the Endowments relating thereto, 
it was held that it was open to a num- 
ber of persons to collect subscriptions 
and endow an institution and provide 


‘for its management and that the persons 


who collected the subscriptions and endow- 
ed the institution were the founders and 
they had the right to provide for its manage- 
(1) 74 Ind. Cas. 793; 50 C. 292; 36 C. L. J; 296; A. 
T. R., 1923 Cal, 142. 
(2) (1884) 10 A. O. 304; 56 L.J. P. C. 80; 51L. T, 
305; 33 W. R. 730. 
(3) 1750, l Bur. 158 at p. 200; 97 E. R 245: 
- (4) (1750) X Ves. Sen. 462 at p. 472; 27 E. R 1144. 
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ment and: for its devoluiion. If persons 
invite subscriptions on à representation 
that: they would devote the subscriptions so 
collected to.a particular purpose, and they 
divert the subscriptions to some other pur- 
pose the subscribers have a right to object 
to the funds being diverted to other pur- 
poses than those for which they were col- 
lected. But so long as the subscribers do 
not object to the person or persons collecting 
subscriptions for building or endowing any 
particular institution, the person or persons 
so building and endowing it have theright 
to provide for its management for all time 
to come. There is nothing in the evidence 
to show that the persons who gave subscrip- 
tions gave them on the understanding that 
the founders should not have the hereditary 
right for management. All that appears 
from Ex. A, is that the subscriptions were 
collected, funds were raised, a temple was 
built and idols were installed and the 
management was in the hands of Venkata- 
rama Chetty and others and all of them. 
Venkatarama Chetty and 19 persons agreed 
that the temple should be a trust and 
should exist for all time to come and the 
management should be hereditary in their 
families.  . 

- In Attorney General v. Clapham (5) Lord 
Cranworth, Lord Chancellor observes at page 
65z*: "Where a fund is raised for a charit- 
- able purpose likethat of founding a chapel 
and the contributors are so numerous as 
to preclude the possibility of their all con- 
curring in any instrument declaring the 
trusts, but such a declaration is made by 


the persons in whom the property is vested, 


at or about the time when the sums have 
been raised, that declaration muy reasonably 
be taken prima facie as.a true exposition 
of'the minds of the contributors. The 
presumption is, that the trusts declared 
were those which the contributors intended. 
It would be open to them, if the trusts were 
not so framed as to affect the object they 
hat in view, to take steps for getting any 
errors corrected. If no such steps are 
taken, it must be assumed that the instru- 
ment declaring the trusts fairly embodies 
the intentions of the contributors.” 

I, therefore, hold that the lst defendant, 
the otheg defendants and the Chettithanakars 
have a hereditary right to manage the 
temple affairs. ^ — E 

(5) (1855)4 DeG. M, & Q. 591 at p. 620; 43 E. R. 638; 
24 DJ; Oh, 177; 1 Jur..(N.-8.) 505; p Rep. 702; 3 W, 


R. 158; 24 L. T. (0. s.) 245; 102 R. R. 296; 
*Page of 43 E. R.—[Ed.] 
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‘The next question is, whether the order 
removing the trustees is legal in the absence 
of a finding that they were guilty of breach 
of trust. 'The Subordinate Judge has not 
actually removed the trustees from manage- 
ment. Whathe has done is, finding that 
the management by 19 persons would not 
be possible he has given them the right to 
elect 3 of their own number as trustees, 
and 4 others are eligible for election by all 
the beneficiaries including the Chettithana- 
kars. The Chettithanakars are the headmen 
of the community. Each group of families. 
chooses one man to manage its communal 
affairs and that man is called a Chettithana- 
kar. There were at the time of Ex. A, 19 
Chettithanakars. It is now represented that 
there are about 30 of them. 


Granting for'argument's sake that the 
defendants have been removed from the 
trusteeship, it cannot be said that the order 
of the Subordinate Judge is illegal. Sec- 
tion 92, O, P. C, gives power to the Court 
to framea scheme of management Where 
the Court finds that for the proper adminis- 
tration of a trust, charitable and public, 
& trustee should be removed, it has power 
to do so without finding that the trustee is 
guilty of mismanagement. Section 92 was 
specially enacted in the interests of public, 
charitable and religious trusts. - The Court 
should primarily look tothe interests of 
the institution rather than the right of 
individuals, Where the interests of tha 
institution do require that certain trustees 
should be removed, the Court can do so 
without actually finding that they are guilty 
of mismanagement provided their remain- 
ing as trustees is incompatible with the 
proper management of the institution or 
that the number of trustees is so large 
that it will not be possible for any scheme 
to work with all of them as trustees. No 
doubt, in framing a scheme he Court 
should not lightly exclude the interests of 
hereditary trustees and others. But where 
the Court finds that their continuance 
could not be for the welfare of the institu- 
tion and it is not conducive to the proper 
working of the scheme if should not hesitate 
to remove them. But where they can be 
retained without any detriment tothe in- 
stitution the Court may do so. This prin- 
ciple was followed by the learned Chief 
Justice and Phillips, J., in Muthiah Chetti 
v. Periannan Chetti (6): “Though the past 


(6) 34 Ind, Cas, 551; 4 L, W, 228 at p. 234, 
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user ofthe institution is not binding on 
usin framing a seheme under the section, 
yetit may well be taken into account and 
departed from only as far as may be neces- 
sary.” 

It is unnecessary to discuss this -point 
further as I hold that the trustees were 
not removed from the trusteeship under 
the scheme. Ths contention of Mr. T. R. 
Ramachandra Iyer for the appellant is that 
all the 19 persons should ba trustees. It 
will not be possible to have 19 parsons as 
trustees. and from their past conduct it is 
. Clear that all the affairs were managed by 

the Ist defendant on: behalf of all the 
trustees and this has been so not only dur- 
ing the- lifetime of Venkatarama Chatty 
but also during the time of the lst de- 
fendaut. When for the last 30 years only 
one man has been.managihg the temple 
with hardly any restraint from the other 
trustees, they have no reason to complain 
if the scheme provides for at least 3 of 
them being on the committee. As observed 
by their Lordships of the Privy Council 
in Mahomed Ismail Arif v. Ahmed Moolla 
Dawood (7): "In giving effect to the provi- 
sions of the section and in appointing new 
trustees and setting a scheme, the Court 
is entitled to take into consideration not 
merely the wishes of the founder, so far 
as they can be ascertained, but also the past 
history ofthe institution, and the way in 
which the management has been carried 
on heretofore, in conjunction with other 
existing conditions that may have been 
grown up since its foundation. It has also 
the power of giving any directions and 
laying down any rules which might facili- 
tate the work of management, and, if ne- 
cessary, the appointment of trustees in the 
. future." 


It is frankly conceded by Mr. Rama- 
chandra Iyer that the Court has power 
under s. 92 to appoint additional trustees 
to manage charitable or religious trusts 
along with the hereditary trustees. This 
point waa settled so longago as 1905 in 
Prayag Doss Ji Yaru v. Tirumala Sriranga- 
charlavaru (8). If additional trustees can 
be appointed to manage trusts along with 
hereditary trustees it is difficult to see 


(T) 35 Ind. Oas. 3t: 43 0.1085 at p 1101; 14 A. L. 
J.711; (1916) 1M W.N. 460; 200. W. N. 1118; 20 
M. L. T. 110; 18 Bom. L. R. 611 31 M. L. J. 290; 24 
O.L J. 198; 4 L. W. 269; 9 Bur. L. T. lil; 8 L.B. 
R. 517; 43 I. A. 127 (P.O). 

(8) 28 M. 819; 15 M, L, J, 193, 
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how the appellants could complain when a 
few trustees are appointed under the scheme 
to manage the property along with 3 of the 
so-called hereditary trustees, In cases of 
this kind as already observed it is not the 
interest of private individuals that should 
be considered. paramount. The interest of 
the institution is of paramount importance 
and the Court should have that in view in 
framing a scheme. In this case, the interest 
of. the defendants is safeguarded by 3 at 
least of the members being on the Boerd 
of management. In this view it cannot be 
said that the rights of the Chettithanakars 
have been overlooked by the Subordinate 
Judge in framing a scheme. ; 

I think the scheme as framed is a proper 
one and the appellants have no reason to 
eomplaint that their rights have been over- 
looked. In the result the appeal fails and 
is dismissed with costs, 

Y. N. Y. Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPZALS FROM APPELLATE DEoREsS Nos, 444, 
475,479 AND 486 or 1920. 

April 19, 1926. 

Present :—Justice Sir William Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 
Maharaja BIRENDRA KISHORE 
MANIKYA BAHADUR AND on HIS DEATH 
HIS Heir AND LecaL REPRESENTATIVE, 
Maharaja BIR BIKRAM KISHORE 
`~ MANIKYA BAHADUR—PraiNTIFF— 

APPELLANT 


i versus 
DURGA SUNDARI CHOWDHURANI 

AND OTHERS —DEFENDANTS—HESPONDENTS, 

Bengal Permanent Settlement Regulation (1 of 1798), 
s. l—Bengal Decennial Settlement Regulation (VIII 
of 1798), s. 4—Confiscation of zemindari—Jte-settlement 
with heirs—Taluqs, whether independent—Mevger of 
zemindari—'Decennial taluq', meaning of. 

A talug cannot be held to be independent merely 
from the fact that in the reports made and proceed- 
ings conducted under the then existing Regulations 
it is referred to as a ‘decennial talug.’ [p. 213, col. 


The fact that dowls were taken from the holders 
ofthe talugs after the confiscation of a zemindari 
does not make the talugs independent, if in®point of 
fact at the Decennial Settlement or in pursuance of 
the Regulation relating thereto separate engagementa 
had not been made in respect of them. [ibid] 

On confiscation a zemindart does not merge in the 
permanent right of a Government soas to render the 
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subsequent settlement of the estate with another the 
creation of a new zemindari. [p. 214, col. 1.] 

. The question whether there was merger of a 
zemindari on confiscation is a mixed question of law 
and fact and has to be decided upon a construction 
of the order of confiscation, the order by which the 
éstate was re-settled, the interest which the Govern- 
ment was capable of holding at the time of con- 
fiscation and other pertinent matters. [ibid.] 

. IN No. 444 or 1920. 

' Appeal against a decree of the Special 
Judge, Noakhali, dated the 17th September, 
1919, confirming that of the Assistant Settle- 
ment Officer, Feni, dated the 11th September, 


1817. 
: In Nos. 475, 479 AND 488 or 1920. 
~- Appeals against the decrees of the Special 
Judge, Noakhali, dated the 17th of Septem- 
ber, 1919, affirming those of the Assistant 
Settlement Officer, Feni, dated the 16th 
October, 1917. 
: Babus Romes Chandra Sen, Gobinda 
Chandra De Roy and Birendra Chandra Das, 
for the Appellant. : l 
Babu Bhagirath Chandra Das, 
Respondents. : 
Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 


JUDGMENT. 

Mukerji, J.—These four appeals arise 
out of as many applications under s, 105 
of the Bengal Tenancy Act for settlement of 
fair and equitable rent in respect of certain 
tenures ‘which had been recorded in the 
finally published Record of Rights as bear- 
ing jamas which are enhancible. 

The faeta. shortly stated are these: Par- 
gana Dandra was held in two shares viz., the 
4-annas share and the 12-annas share. 
The. 4-annas share was owned by one 
Mahomed Ali Chowdhury. Mahomed Ali 
Chowdhury was declared a rebel and his 
estate was confiscated by the Government 
in February, 1793. There were in this estate 
before the escheat, 45 taluks, a nij taluk and 
gome other lands. After the escheat the 
nij taluk was divided into 35 tapas: The 
Cellector then made dowi settlement with 
the talukdars, and in the dowls that were 
taken only the rents were specified without 
specification of the area of land comprised 
in each taluk. For several years Govern- 
ment used to collect the rents by leasing 
out the zemindari in ijara but subsequently 
the due8 used to be realised from the taluk- 
dars and holders of the tapas. For some 
time malikana was paid tothe heirs of 
Mahomed Ali Choudhury but subsequently 
it was discontinued and it was said that 
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the payment had been made under a mistake. 
In 1824 the tapas were surveyed aud assess- 
ed at the rate of Rs 3 6-0 per kani. 

The 45 taluks were not assessed then and 
they retained the rents which they used to 
pay all along. In the meantime 12 annas 
share of the pergana was partitioned into 
4 separate shares, two of which were subse- 
quently sold for arrears of revenue in 1835 
and were purchased by the Government. 
From time to time measurements were made 
of the lands of the taluk but for one reason 
or other the jamas of these taluks were not 
interfered with, Considerable difficulty, 
however, was experienced in the manage- 
ment of the estate because whenever a 
dispute arose, as the areas were not speci- 
fied, confusion was created by the uncertain- 
ty asto whether any particular land was 
included in thé 4-annas-estate of Mahomed 
Ali Choudhury or the other two shares out of 
the 12-annas which had been purchased by . 
the Government or the remaining two shares. 
In 1845 the Revenue Officers proceeded to 
measure allthe landsof the taluk and the 
jama was assessed at Rs. 3-15-0 per kam:. 
The talukdars were offered a deduction of 
ird of the jamas so assessed if they would 
agree to the jamaband? made as aforesaid 
but they refused. One of them instituted a 
suit to set aside his jamabandi. He was 
successful in the Court of the Munsif. 
The Government then preferred au appeal 
tothe Distriet Judge whoappears to have 
partly upheld the decree of the Munsif. On a 
special appeal preferred to the Sader Dewany 
Adalat the decrees of the Courts below were 
set aside and the suit was dismissed on the 
ground that the Civil Courts had no 
jurisdiction in the matter. An appeal was 
preferred to the Commissioner of Calcutta 
against the assessment made as aforesaid 
but the assessment was upheld on the 6th 
June, 1848. In July, 1848, the final jama- 
bandi was prepared and jamas were settled 
with the talukdars for 30 years from 1845 to 
1874. The tapas were assessed again in 
1848 and settled similarly as the taluks. Of 
the lakheraj mahals in the estate some were 
released : some were left unassessed and 
some were resumed, and those that were 
resumed were assessed: some were assessed 
at half theratesof the tapas as being of a 
date prior to 1790 and others on full rates as 
tapas being of dates subsequent to 1790, In 
1869 the estate consisting of the - said 
4-annas share was permanently settled with 
one Asima Banu and. heir of the aforesaid 
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Mahomed Ali Ohoudhury and with one 
Bharat Chandra Deb who had purchased 
the interests of his other heirs. From them 
To a purchased the zemindari in 


Appeals Nos. 414, 475 aud 488 relate to 
three of the taluks and Appeal No. 479 
relates to the lands of a resumed lakheraj 
tenure. | 

Appeal No. 479 may be disposed of short- 
ly. The Assistant Settlement Officer held 
that the tenure to which this appeal relates 
was created after 1790. It was resumed in 
1845 and was made into a tapa and assessed 
with full rates as "a tapa. The Assistant 
Settlement Officer held that the rents of the 
tenure were enhancible under s. 7 of the 
Bengal Tenancy Act. He, however, took 
into consideration the provisions of cls. (a) 
and (b) of sub-s. 3 of that section and grant- 
ed an enhancement on that basis. The 
plaintiff, claiming more, preferred an appeal 
and though there was no appeal on behalf 
of the defendants the learned Special 
Judge dismissed the appeal as well as the 
original case. This evidently was wrong. 
The learned Vakil for the respondent seeks 
to justify the order of dismissal of the case 
as passed by the learned District Judge on 
the ground that the reasons given by him 
for dismissing the other cases relating to 
tapas apply to this case as well, but this 
argument cannot be accepted as well found- 
ed in the fact of the clear findings of the 
Assistant Settlement Officer to which I have 
referred. Appeal No. 479 must accordingly 
be allowed and the portion of the decree of 
thelower Appellate Court which purports to 
dismiss the original case must be expunged, 
the decree passed by the Assistant Settlement 
Officer being restored and affirmed by this 
Court The appellant will be entitled to 
his costs in this appeal. 

. Appeals Nos. 444, 475 and 486 relate to 
three of the taluks. The Assistant Settle- 
ment Officer held that these taluks original- 
ly belonged to the elass of independent 
taluks mentioned in s. 1 of RegulationI of 
1793 and s. 4 of Regulation VIII of 1793 
but that they had lost their character as 
such that they are nevertheless taluks which 
had existed since the Permanent Settlement 
and, therefore, the provisions of s. 6 of the 
Bengal Tenancy Act applied to them, and 
as the requisite proof was wanting the 
: plaintiffs were not entitled to any enhance- 
ment. The plaintiffs thereupon appealed 
with the result that the learned Special 
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Judge held that the taluke were independ- 
ent taluks, that the rents were not variable 
and in that view of the matter he dismissed, 
the appeals before him as well as the origin- 
al cases to which they related, The plaint-. 
iff have preferred these appeals. 

The first question which arises in these 
appeals is whether the taluks are independ- 
ent or dependent taluks. The learned 
Special Judge was right in holding that 
the onus of proving thatthey were independ- 
ent taluks lay on the defendants, the pre- 
sumption arising from the finally pnhlish- 
ed Record of Rights being in plaintiff's 
favour. 

The learned Judge has found and in my 
opinion rightly found upon the faets set 
forth and statements contained in various 
reports made and proceedings taken under 
the then existing Regulations that the 
taluks existed from before the Permanent 
Settlement. He has further held that in 
the aforesaid pavers the taluks are mention- 
ed as decennial taluks and this exnression 
he proceeds to observe under Rezulation I 
of 1713 means independent taluks This 
is one of the grounis given by him for 
arriving at the conclusion that the taluks 
are independent taluks. In this, however, I 
am unable to agree with the learned Judge. 
There is absolutely nothing in the judg nent 
of either of the Courts below to show 
that the holders of these taluks prior to the 
confiscation by the Government ever paid 
their dues direct to Government or that 
they ever set up any such right. There is 
nothing to show that they had at the time 
of the Decennial Settlement entered into 
engagements with the Government to pay 
their revenues direct. I do not see that 
the expression decennial taluks has any 
recognised meaning according to the 
Regulation to which the learned Judge has 
referred. Thefact that dowls were taken 
from the holders of the taluks after the con- 
fiscation did not make the taluks independ- 
ent, if in point of fact at the Decennial 
Settlement orin pursuance of the Regula- 
tion relating thereto separate engagements 
had not been made in respect of them, 
There are indications in the reports and 
correspondence of the Revenue Autherities 
which are on the recorl suggesting that 
perhaps some of the talukdars though not 
all had dowls of the Decennial Settlement 
but the learned Judge has not as a fact 


that any such engagements had been en- 


tered intoin respect of these taluks to which 
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the appeals relate. On the other hand, we 
find that the holders never applied to be 
separated in aecordance with the provisions 
ofa 14 of Regulation XIV of 1801. This 
omission on their part had this effect under 
the said provisions that the taluks would on 
the expiry of the period prescribed therein 
be considered as dependent taluks not en- 
titled to be separated from the zemindaries 
to which they may be attached though in 
other respects the rights of the talukdars 
were not meant to bein any degree affect- 
ed by the Regulation. This, therefore, is 
not conclusive but, the learned Judge, in 
my view, was not right in treating this 
omission as altogether negligible. The 
other ground upon which the learned Judge 
has proceeded is this: he is of opinion 
that on confiscation the zemindari of Ma- 
homed Ali Choudhury merged in the perma- 
nent right of the Government and when 
in 1869 the estate was settled with Asima 
Banu and Bharat Chandra Deb, a new 
zemindari was created to which the taluks 
either as existing from before the Perma- 
nent Settlement or as created by fresh 
assessment in 1840 cannot be said to be 
dependent. The learned Judge has held 
that there was merger and in arriving at 
this conclusion he has relied upon a Rule 
in the Bengal Survey and Settlement 
Manual, and upen the fact that “had not 
the proprietary right and the zemindari 
merged in the permanent title of the 
Government the zemindari would have been 
sold and the taluks etc., would have been 
annulled." It is diffieult to see how the 
Rule in the Bengal Survey and Settle- 
ment Manual can determine this question 
of merger and how this one circumstance 
of-the zemindari not having been sold ean 
enable a Court to hold in the affirmative 
that there was merger. He has attached 
no significance to the fact that for some 
dime malikana was paid as it was alleged 
that ib had been paid under a mistake. 
The question whether there was merger 


or not is a mixed question of law and. 


fact. It has to. be determined upon a 
construction of the order of -confiscation 
the order by which the estate was returned 
to owe of the heirs of Mahomed Ali 
Choudhury and the representative of the 
other heirs, the interest which the Gov- 
ernment was capable of holding in those 
days. and upon various other matters, the 
relevant evidence bearing upon which does 
net appear. ka have. been placed before 
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the Court by either of the parties. On 
the other hand, there is the undeniable 
fact that the zemindari bore one Touzt 
number and was treated as one estate all 
along. The question whether the zemin- 
dari had been extinguished by the con- 
fiscation, in the estate of the record, there- 
fore, in my opinion, can only be answered : 
by saying that it has not been proved whe- 
ther there was such extinguishment or not. 
The result, therefore, in my opinion, is 
that ib has not been established that the 
zemindari ceased to exist at any time or 
that the taluks existed before the creation 
of the zemindari and that the presumption 
arising in favour of the plaintiffs upon the 
final published Record of Rights as to 
the dependent character of the taluks 
stands. If the taluks have not been proved 
to be independent taluks and the presump- 
tion to which I have referred stands, 
then. it follows that the plaintiffs must 
prove one or other of the conditions men- 
tioned in cls. (a) and (b)ofs.6 in order 
to succeed. In the preseut case there 
arises no question under cl. (b) and the 
only question is whether the plaintiffs are 
entitled to enhance the rent either by 
local custom or by the conditions under 
which the tenureis held. It is contended 
on behalf of the respondents that the learn- 
ed Special Judge has dealt with the matter 
and has recorded a finding against the 
plaintiffs that the rent is not variable. 
Now, the learned Special Judge in one 
passage of his judgment has observed 
thus: “If otherwise there was no merger 
and the Government was only trustee for 
the rebel then they can be said to have 
been only dependent taluks with rents 
which varied." It is difficult to follow 
what this passage exactly means for it ap- 
pears to be in conflict with what the learn- 
ed Judge says later on and ewhich runs 
in these words: "From 1848 to 1869 they 
also paid uniform rents and previous to 
1848 there having been no ascertainment 
of definite areas it cannot be properly said 
that the rents of these taluks varied. If there 
was any increase it was for excess area." 
Any way it seems to have been the view of 
the learned Judge that the variation in the 
rent was due to alteration in .area. For 
this supposition, however, there is abso- 
lutely no foundation. In 1846 the rent 
was assessed at Rs 3.15 0 per kani, but: 


there is no indication that this. was the 
rate adopted :when the dowls were taken 
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or that the rent was assessed then at any 
particular rate per kani, and, on the other 
hand, the proceedings tv’ which reference 
has been made ia the judgment of the 
Assistant Settlement Officer plainly indi- 
cate that the areas of the taluks were not as- 
certained at the time. This variation, there- 
.fore, cannot be ignored in the way that it 
has been by the learned Judge. Nor again 
does the variation altogether lose its elfuct 
because, as it has been urged on behalf 
of the respondents, the variation was sub- 
mitted to under compulsion. This com- 
pulsion is nothing more than this that 
the Revenue Authorities imposed the jamas 
and the talukdars had to submit to them 
in spite of protest. It is, however,.not con- 
elusive one way or the other, but its bear- 
ing and effect on the question which arises 
under cl. (a) of s. 6 of the Bengal Tenancy 
Act will have to be duly considered So 
also the other facts and circumstances 
of the case including the fact that the 
jamas were fixed in 1818 for 30 years 
which would prima facie indicate an in- 
tention not to fix the rent in perpetuity. 
There is some evidence, itis said, in the 
shape of judicial decisions indicating a 
custom to enhance the rent of tenures 
of similar character and description in the 
locality: if such thera is, that also will 
have to be considered. Upon a considera- 
tion of all these matters proper findings 
will have to be arrived at on the ques- 
tion whether the plaintiffs have succeeded 
in making out a case under cl. (a) ofs. 6 of 
the Bengal Tenancy Act. 

Ia conclusion! must refer toa judgmentof 
another Division Bench of this Court which 
has dealt with a numberof another appeals 
preferred from the same judgment of the 
learned SpecialJ udge. Theseappeals related 
to other cases unders. 105 which were govern- 
ed by the same judgments of the Assistant 
Settlement Officer and of the Judge as are 
before us in these appeals. That Division 
Bench appears to have arrived at conclu- 
sions different from ours and with the 
utmost deference to the learned Judges 
who constituted that Bench we feel that 
we cannot agree in the view they have 
taken. We have’ accordingly given the 
matter our most anxious consideration as to 
the course that we should adopt. We have 
now arrived at the conclusion that the de- 
cision of that Bench is not binding on us 
and for two reasons: firstly, because on the 
question whether the plaintiffs have suc- 
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daedel in proving the condition mən- 
tioned in cl. (a) of s, 6 of the Cenancy 
Ast which is a qnastion of fact ther» is 
no finding of the Special Julge in his 
juigmeat and wa think wa are free to 
arrive at our own conclusion on it inde- 
pendently of the opinion expressed by the 
other Division Bench: and, secondly, b3cause 
the question of the status of the defend- 
ants, which is a question of law, does not 
appear to have been treated by the learned 
Judges as such but, on the other hand, the 
subsidiary question involved therein, viz, 
whether the zemindari was extinguished or 
not has been treated by the learned Judges 
as a question of fact only a view with which 
we are unable to concur. 

The decrees passed by the learned Special 
Judge must aecordingly be set aside and the 
appeals remitted to his Court so that they 
may be re-heard as to this part of the case 
and dealt with and decided in accordance 
with law, Costs will abide the result. 
Hearing fee is assessed at one gold mohurin 
each of the appeals. 

Greaves, J.-I agree. 

A. N. A. Cases remanded, 


CALCUTTA HIGH COURT. 
AÁP»PBAL FROM APPELLATE Decree No. 2535 
or 1923. 

l'abraary 23, 1926 
Present :—Mr. Justice B. B. Ghose and 
Mr. Justice Panton, 
TARAP SHEIKH —DzrFgXDANT— 
APPELLANT 
versus 


KUNJA BEHARY ROY CHOWDHURY 
AND OTHERS — PLA(NTIFFS— RESPONDENTS 

Landlord and tenant—Suspension of rent, principles 
relating to —Eviction of tenant in fact, necessity of—- 
Rent payable according to area in possession and not 
in lump, doctrine, whether applicable. e 

In order to cause suspension of rent on account of 
eviction by the landlord the finding must be clear 
that there has been an eviotion in fact and the ques- 
tion must be tried whether the lessor was a party to 
the eviction and it must also be found asa fact as to 
whether the act was done by the landlord with the 
object of depriving the tenants ofthe useful enjoy- 
n i any portion of the demised premisgs. [p. 216, 
col. 2. 

The principle ofsuspension ofrent applies where 
the rentis fixed ina lump for the whole land leased 
treated as an indivisible subject and cannot be applied 
where the rent is payable according to the area in the 
possession of the tenant. [ibid 

Katyayani Debi v. Uday Kumar Das (1), followed, 
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` Appeal against a decree of the Subordi- 
nate Judge, Khulna, dated the 28th May, 
1993, reversing that of the Munsif, First 
Court, Khulna, dated the 17th July, 1922. 

Babu Surenda Nath Das Gupta (11), for 
the Appellant. 

Dr Jadu Nath Kanjilal and Babu Pun- 
chanon Ghoshal, for the Respondents. 

JUDGMENT.—This is an appeal 
against a judgment and decree of the Sub- 
ordinate Judge reversing a decree of the 
Munsif. The suit was one for rent based 
on a kabuliyat dated sometime in March or 
April, 1911. In the kabuliyat three plots of 
land appear to have been let out to the 
tenants. The area given by guess was 18 
bighas. It is stipulated among other things 
that if by measurement the lands are found 
to be in excess of 18 bighas the tenant will 
be liable to pay Rs. 2 as rent for each bigha 
of land found in his occupation. The 
plaintiff's allegation was that the defend- 
ants were in possession of 25 bighas of land 
and on the basis of the agreement referred 
to he claimed Rs. 50 asrent. The Munsif 
dismissed the suit mainly upon the ground 
that within the area demised the plaintiff 
admitted that two persons named Saiyad 
and Manulla held lands under him on the 
basis of the kabuliyats executed by those 
persons in favour of the plaintiff and that 
the plaintiff had obtained a decree against 
Saiyad. This the Munsif held amounted 
to a dispossession by the plaintiff of the 
defendants although the plea of disposses- 
sion by the landlord was not specifically 
pleaded by” the tenant-defendants. The 
real defence was that the defendants were 
not in possession ofany land in excess of 
18 bighas, On this finding of the Munsif, 
he held that the rent payable by the de- 
fendants was liableto be suspended as the 
plaintiff had interfered with the peaceful 
possession of the land held by the tenants. 
On appeal by the plaintiff this decision 
was reversed by the Subordinate Judge. 

Two points have been urged against the 
decision of the Subordinate Judge on 
behalf of the defendant-appellant before 
us. The first point is that the Subordinate 
Judge was in error in holding that the 
land. let out to the defendant under the 
kabuliyats was 18 bighas only within the 
boundaries mentioned in the kabuliyats and 
that on account of this. error the Subordi- 
nate Judge held that the possession of 
Manulla and Saiyad on the basis of the 
kabuliyats in favour of the landlord did not 
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amount to dispossession of the tenants 
causing suspension of rent. It may be 
concededthat underthe kabuliyats the entire 
land within the boundaries was let out to 
the defendants; but from that it does not 
follow that tbe defendants upon the facts 
found by the Subordinate Judge were 
entitled to suspension of the entire rent. 
-Manulla had purchased certain lands within 
the boundaries of the kabuliyats from the 
defendants themselves, Manulla's posses- 
sion, therefore, cannot amount to disposses- 
sion by the landlord. There is no finding 
asto how Saiyad eame into possession of 
his land and it must be fer the very good 
reason that this plea was not raised in 
the written statement. It may be that 
Saiyad was in possession from before the 
lease was granted to the defendants. In 
order to cause suspension of rent on account 
of eviction by the landlord the finding 
must be clear that there has been an evic- 
tion in fact and the question must be tried 
whether the plaintiff, that is the lessor, 
was a party to the eviction and it must 
also be found as à fact as to whether the 
act was done by the landlord with the 
object of depriving the tenants of the 
peaceful enjoyment of any portion of the 
demised premises. These elements are 
necessary to be found for the purpose of 
calling into aid the doctrine of suspension 
of rent on account of eviction by the land- 
lord. Moreover, in the present cass, the 
rent was assessed with reference to the 
area in the possession of the tenants and 
it would be wrong to apply the principle 
of suspension of rent where the tenant is 
liable to pay rent accerding to the stipula- 
tion at so much per bigha, as in the present 
case at Rs. 2 per year for each bigha of land 


‘in his occupation. In the recent case of 


Katyayant Debt v. Uday Kumar Das (1) 
their Lordships of the Privy Cquncil ob- 
served that the doctrine of suspension of 
rent has been applied where the rent was 
fixed in a lump for the whole land leased 
treated as an indivisible subject and it 
cannot be applied where the rent is to be 
fixed according to the area in the posses- 
sion of the tenant. On this ground the first 
contention fails. 

The second contention really amounts to 
& question of fact which had reference 
to the area in the possession of the defend- 

(1) 88 Ind. Cas. 110; 582 T. A. 160; 30 C. W. N. 1; A. 
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ants. The plaintiff gave evidence with 
regard to the area in the possession of 
the defendant which was found by the 
Commissioner on measurement to have 
been 28 bighas. The defendants alleg- 
ed that part of the land in their posses- 
sion was held under a third party and 
that they have been occupying both the 
plots by removing the demarcating line 
between the two plots. The Subordinate 
Judge has held that the defendants were 
found to prove that they have been hold- 
ing a part of the land under a third party 
and on the evidence he finds that the land 
appertains to the holding under the plaint- 
iff. The plaintiff has claimed rent for only 
25 bighas which is less than the quantity 
actually in the possession of the defend- 
ants. l " 
On these findings this appeal must be 
dismissed with costs, 


A. N. A. Appeal dismissed. | 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND CIVIL APPEAL No, 491 or 1924. 
= April 19, 1926. 
Present :—Mr. Findlay, J.C. 
Mns. X—PDLAINTIFF—APPELLANT 
versus 
Mr, X —DEFENDANT— RESPONDENT, 
Contract Aet (LX of 1872), s. 2ó—Agreement by 
husband to pay maintenance to wife—Consideration— 
Natural love and affection, absence of— Contract, whe- 
ther valid. 
The mere existence ofa dispute is insufficient to 


i 


support a promise to pay a maintenance allowance. 


under a farkatnama; it is essential that the rights of 
the respective parties must be the fair subject of 
doubt. [p. Z18, col. 2.] 

Lingappa Ningappa v.Sangawa (1) relied on. 

Where if is obvious that no natural love and affection 
exist between a husband and wife, an agreement 
between them cannot be supported under s. 25 of the 
Contract Act. [tbid.} 


Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
18th October, 1924, in Civil Appeal No. 59 
of 1924, 

Mr. D. T. Mangalmurti, for the Appellant. 

Mr. 3. B, Gokhale, for the Respondent. 

JUDGMENT. — The  plaintiff-appel- 
lant, Mrs. X, sued her husband Mr. X for 
Rs. 139.2 0 being arrears of maintenance. 
The plaintiff's case was that there was dis- 
agreement between her husband and herself 
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and under an oral arrangement arrived at 
on 21st September, 1915, she separated from 
him and eame to live in Nagpur on the 
understanding that he would allow her 
Hs. zÜü a month as maintenance. Arrears 
amounting to the sum stated above were 
alleged to be due. 

The defendant denied the alleged oral 
agreement to pay maintenance and alleged 
that in April, 1885, the plaintiff had proved 
unfaithful tohim and had deserted him, 
the civil bond of marriage thus being dis- 
solved. Since 1885 two illegitimate chil- 
dren had been born to the plaintiff, 
Meanwhile, between the years 1885 and 
1915, the plaintiff had maintained herself 
independently ofthe defendant. Between 
1913 and 1915 the plaintiff, however, com- 
menced to trouble the defendant in various 
ways and accordingly on 21st September, 
1915 a deed of compromise was executed 
between the parties, under which the plaint- 
iff was to receive Rs. 20 maintenance from 
the defendant on the understanding that 
she led a good and moral life. This con- 
dition she is alleged not to have observed, 
andit was pleaded that the defendant was 
not, in the circumstances, liable under the 
deed of compromise. .On these and con- 
nected pleas the plaintiffs claim was 
denied. 

On these and further pleadings of the 
parties the Subordinate Judge held as fol- 
lows :— 

(a). Thatthe plaintiff was not entitled 
to maintenance under the Hindu Law. 

(b That the contract to pay plaintiff 
maintenance for herself and her children 
was binding on the defendant. 

(c) That there was no condition prece- 
dent tothe farkatnama to the effect that 
the plaintiff should lead a moral or chaste 
life. 

Accordingly a decree for Rs. 139-2-0 wag 
passed in favour of the plaintiff. 

The defendant appealed and the Afi. 
tional District Judgereversed the judg- 
ment and decree of the first Court. The 
view taken by the Judge of the lower Appel- 
late Court was that the parties had mutual- 
ly undergone civil death so far as the legal 
position arising out of the maryiage was 
concerned, and that there was no legal 
basis for the liability imposed by the 
farkatnama on the defendant to pay 
maintenance. The agreement was, there- 
fore, opposed to public policy on the 
principles of natural justice and would 
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defeat the provisions of the Hindu Law, 
às it encouraged the plaintiff to continue 
to lead an immorallife. The farkatnama, 
thus, being null and void, the Additional 
Distriet Judge held that the plaintiff was 
not entitled to recover arrears under 1t, and 
he accordingly. dismissed the plaintiffs 
guit. ` - 

The plaintiff has come up on second 
appeal to this Court, and the only ground 
urged is that it was unnecessary for the 
Judge of the lower Appellate Court to have 
gone inio the question of whether the 
plaintiff was entitled to maintenance apart 
fromthe farkatnama. The plaintiff, it is 
urged, has, on the farkatnama, altogether 
apart from her conduct, past and present, 
an absolute right to recover the arrears of 
maintenance. Accordingly, decree for 
Rs.139-2-0, as claimed in the plaint,is craved 
for. 

Before the appeal came on for hearing, 
an application was lodged on behalf of 
the defendant-respondent purporting to be 
one under O. XLI, r. 22 (1) of the O. P. C. 
In that application it was urged that the 
original basis of the claim had been the 
alleged oral agreement of 1915; that in 
the plaint the farkatnama was not mention- 
ed; and thatit was only on 17th June, 
1924, that for the firat time, in a statement 
made on behalf of the plaintiff, her Counsel 
took hisstandon the farkatnama without 
there having been any formal amendment 
of the plaint asked for or allowed. It 
has accordingly been urged on behalf of 
the respondent thatthe suit was liable to 
be dismissed af once on the preliminary 
ground that the claim was based on a 
false averment and was not based on the 
farkatnama, In addition to this, it has 
been urged that the question of whether 
there was, on the part of the plaintiff, any 
consideration forthe farkatnama, has not 
been properly considered by the first Oourt. 
The reply of the appellant to this is that 
the farkatnama contains mention of the 
fact that, in return for the agreement to 
pay her maintenance, she, on behalf of 
herself and her illegitimate children, gives 
up all claims she might have against 
the defendant and his children. But, 
here a further question arises as to whe- 
ther there was, in reality, any such valid 
claim in existence. j 

In Lingappa Ningappa v. Sangawa (1) 


.. (1) 6 Ind. Oas. 523; 12 Bom. L. R. 370, . 
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it was pointed out that in a case of a 
promise like the present’ the mere exist- 
ence ofa dispute is insufficient and it is 
essential that the rights of the respective 
paries must bethe fair subject of doubt. 
The question, therefore,that arises in the 
present case is whether at the time of the 
execution of the farkatnama the plaintiff, 
in reality, had a good cause of action 
against the defendant : cf. Wade v. Simeon 
(2) and I have also been referred in this 
connection to the decision in Ellen Victoria 
Hughes v. Arthur John Hughes (3), the gist 
of whichis that a suit isnot maintainable 
by a wife for an allowance’ on an agree- 
ment, for which the sole consideration is 
a stipulation that the wifeis not to com- 
municate with .or molest her husband. 
There ean, in the avowed circumstances of 
the present case, be no question of s. 25 
of the Indian Contraet Act applying to the 
present case, forobviously no natural love 
and affection exist between the parties to 
the farkatnama. It is, therefore, for the 
plaintiff to establish that there was con- 
sideration for the farkatnama, and the case 
has, from this point of view, not been 
adequately dealt with by the Courts below. 

The.truth is that the failure of the J udge 
of the first Court to tie the plaintiff down 
to definite pleadings, and, in particular, if 
the plaintiff desired to change the basis 
of her claim and to rely on the farkatnama, 
to call upon her to amend the plaint ac- 
cordingly andthen to take specific plead- 
ings on the basis of the amended plaint 
has vitiated the trial of this suit up to 
date. If the Subordinate Judge finds cause 
to allow the amendment of the plaint, he 
must then take further pleadings on the 
basis of such amendment ; and an all im- 
portant question, which arises in this con- 
nection, is what was. the consideration 
which flowed from the plaintiff at the time of 
the execution of the farkatnama. It is im- 
possible for this Court, in the present state 
of the record and in the absence of proper 
and definite pleadings on the point, to 
come to any decision on this question, and 
the only possible course is to remand the 
suit to the first Court for a re-trial de novo 
with advertence to the above remarks. 

In view of the confusion which has arisen 
in the pleadings, l am not prepared to hold 
that the respondent is entitled at once to 

(2) (1846) 135 E. R. 1061; 2 C. B. 548; 3 D; & L, 587; 
15 L. J. C. P. 114; 10 Jur. 412; 69 R, R. 523: 

(3)16 W. R. 250.. 0.0. a 
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have the suit dismissed. The judgments 
and decrees of both.the lower Courts are 
accordingly reversed and the suit will go 
back to the Judge ofthe first Court for 
trial de novo with advertence to the above 
remarks. Costs incurredin all Courts up 
to date will follow-the event. There will 
“be no certificate of refund of Court-fees. 
Z. K. ; Case remanded, 


: PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 570 

l oF 1923. < 
May 6, 1926. 
Present:—Justice Sir John Bucknill, Kr. 
KAILASHI CHANDRA MAHANTI 

AND OTHERS—AÀPPELLANT3 
. versus 
BADAL MANJHI AND OTHERS— 
RESPONDENTS. 

Landlord and tenant—Sale of holding— Purchase 
by landlord —Tenant continuing in possession as raiyat, 
whether can be ejected—Chota Nagpur Tenancy Act 
(VI of 1908). i ] 

A landlord cannot sue for ejectment of a tenant 
even ithe has purchased the tenant's interests in 
execution, if, notwithstanding his purchase he allows 


the tenant to continue in possession asa ratyat, |p. 
220, col. 1.] 


Appeal froma decision of the District 
Judge, Purulia, dated the 19th April, 1923, 
reversing that of the Additional Munsif, 
Purulia, dated the 21st November, 1922. 

Mr. A. K. Roy, for the Appellants. 

Messrs. A. B. Mukherjee and: P. K. 
Mukherjee, for the Respondents. . 

JUDGMENT.—This was a second ap- 
peal from a decision of the District Judge 
of Purulia, dated the 19th April, 1923, by 
which he reversed a judgment of the Addi- 
tional* Munsif of Purulia, dated the 21st 
November, 1922. . 

The plaintiffs are here the appellants. 
They brought a suit to recover possession 
of some land in the possession of the defend- 
ants. Their case was that the defendants’ 
ancestors had atone time been their (the 
plaintiffs’) tenants. On the 15th December, 
1909, however, the plaintiffs in execution 
of a-money-decree which they had obtained 
against the defendants' ancestors sold this 
holding and themselves bought it. The 
sale was confirmed on the 24th January, 
.1910, and on the 15th August of the same 
-year the plaintiis state that they obtained 


—— ae 


KAILASHI CHANDRA MAHANTI V. BADAL MANJHI. 


219 

delivery of possession through the Court. 
According to the frame of the suit and to 
the evidence which was given on behalf of 
the plaintiffs, the plaintiffs had been in 
possession of the property from the time 
when they obtained delivery of possession 
through the Court up till the Record of 
Rights which was finally published in 
1921. Notwithstanding contest, the Assist- 
ant Settlement Officer by his order dated 
the l7th July, 1920, came to the conclu- 
sion that: the defendants were raiyais 
and were entitled so to be entered finally 
in the Record of Rights. Before the 
Assistant Settlement Officer one of the 
plaintiffs stated that he had settled the 
land with the defendants on sharing: pro- 
duce rent terms; but at what date this 
settlement took place is not indicated. The 
Settlement Officer at any rate was quite 
satisfied that the plaintiffs were not in 
possession. The plaintiffs thereafter brought 
this suit. Their story that they had been 
in possession of the property since the 
date when they obtained delivery of posses- 
sion through the Court in 1910 upto the 
time when the defendants obtained entry 
of their names as raiyats in the Record 
of Rights was held to be absolutely false. 
The defendants were held to have been in 
possession both before and after the alleged 
sale and continuously throughout all 
material times. However, the Munsif 
thought that the defendants had not proved 
the relationship of landlord and tenant 
between themselves and the plaintiffs. It 
is of academic interest to point out that 
it would seem that the sale took place 
one day before the coming into operation 
in this area of the Chota Nagpur Tenancy 
Act by which under s. 41 thereof the 
raiyati holding could not have been sold in 
execution of a money-deeree. The Munsif 
thought that the sale stood and that the 
plaintiffs, as auction-purchasers, weke en- 
titled, as they had brought their suit within 
12 years of the date of the sale, to obtain 
possession of theland. The District Judge, 
however, considered the matter somewhat 
differently. He pointed out that the pre- 
sumption that the defendants were in the 
position of tenants to the plaiiftiffs existed 
owing to the entry of themselves as such 
in the Record of Rights; but he also fur- 
ther remarked that the story which the 
plaintifis put forward as their case (namely, 
that. they had been in possession from the 
date of delivery of possession to them by 
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the Court in-1910 up to the date when 
the Record of Rights declared that the 


defendants were raiyats) was absolutely 
false; and that on the contrary it was 


perfectly clear that the defendants had been ` 


in possession at all material times; conse- 
quently the District Judge indicates that 
the presumption that the defendants through 
all these long years were in possession as 
tenants of the plaintiff was extremely 
strong. He shows that the plaintiffs had 
produced no sort of evidence to rebut the 
double presumption thus arising from the 
long possession by the defendants and from 
the Record of Rights itself. He also observes 
that the defendants admittedly held other 
raiyati lands in the village. He remarks 
that, admittedly, prior to the sale the de- 
fendants were tenants of the plaintiffs and 
comments that it is incredible that the 
defendants should have remained in pos- 
session for all these years on the land of 


the plaintiffs without paying rent to them. 


and without being in the position of the 
plaintiffs’ tenants. On this ground, there- 
fore, the District Judge decreed the appeal. 
The only argument which could be put 
forward by the learned Advocate for the 
appellants is that upon whieh the Munsif 
based his decision, namely, that as the 
plaintiffs had purchásed the holding in 
1909 and had brought their suit within a 
period of 12 years from that date, they 
were entitled to recover possession even 
though the defendants had been in pos- 
session for the whole of those 11 years 
and odd months. This argument would 
have undoubtedly had considerable force 
had it been the case which was put forward 
by the plaintiffs This was not, however, 
the case ofthe plaintiffs as I have indicated 
above. But, apart from this, the argument 
ceases to be of any value when it is found 
as a fact by. the District Judge that, 
throughout the whole of this period and 
notwithstanding the sale, the defendants 
had been in fact in possession of the land 
as raiyats of the plaintiffs. That finding 
seems to me to dispose of the case of the 
appellants. I see no reason to differ from 
the deeision to which the District Judge 
has come. 4 think he has looked at this cage 
from the proper angle and has come to a 
correct decision. Under those circumstances 
in my view this appeal must be dismissed 
with costs. l 
O ANA Appeal dismissed, 
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CALCUTTA HIGH COURT. 
SPECIAL BENCH. 2d 
ReFeRence TO A SPECIAL BENOH IN ÁPPBAL 
FROM ÁPPELLaTE DEoREE No. 248 or 1924, ~ 
August 23, 1920. C. : 
Present;—Sir N. R Ohatterjea, Kr., Acting. 
Chief Justice, Justice Sir William Ewart 
Greaves, Krt., Justice Sir George Claus 
Rankin, Kr., Mr. Justice Suhrawardy, 
Mr. Justice Panton, Mr. Justice Mukerji 
and Mr. Justice Mullik. 
Sheikh ENATULLAH-—PrAINTIEF— 
ÁPPELLANT l 


peraus ý 
Sheikh KOWSHER ALI AND OTHERS — 
DEFENDANTS— RESPONDENTS. ' 

Muhammadan Law — Pre-emption — Co-parcener, 
whether can  pre-empt another co-parcener—Stare 
decisis, doctrine of—Practice—Division Bench doubt- 
ing .correciness of Full Bench decision —Special Bench, 
constitution of. 

Under Muhammadan Law a co-parcener has a 
right of pre-emption even though the purchaser 
happens to be another co-parcener. [p. 225, col 2.] 
ee Nowbut Lall v. Lalla Jewan Lall (1), over- 

ed. 

Amir Hasan v. Rahim Bakhsh (2), approved. 

Courts are not bound to apply the doctrine of. 
stare decisis where cases on the subject are very rare 
and there is no likelihood of an alteration of the law 
affecting many titles. [iPad | ; 

Per Sanderson, C. J.——Where a Division Bench 
doubts the correctness of a Full Bench decision by 
which the Division Bench is bound and the Division 
Bench considers that the matter should be considered 
by a Bench specially constituted the practice is for 
the Division Bench to bring the matter to the notice 
of the Ohief Justice and to consult him as to the pro- 
priety of a Bench being specially constituted to con- 
sider the matter. ip, 222, col. 1] E 

Reference to Special Bench against a 
decres of the Additional Subordinate Judge, 
Howarh, dated the 4th July, 1923, afirm- 
ing that of the Munsif, First Court at Amta, 
dated the 8th December, 1920. .. 
` FACTS appear from the following Order 
of Reference of Mr. Justice Greaves and 
Mr. Justice Mukerji. 

ORDER OF REFERENCE. _ 

This appeal arises from a suit to enforce 
the plaintiff's right of pre-emption in res- 
pect ofa plot of land. The suit has been 
unsuccessful in the Courts below and the 
plaintiff No. 1 has preferred this second 
appeal, 

The litigation has passed through several 


‘Courts and the facts relevant at the present 
stage are these : 


The plaintiff No. 1 who is 
the appellant in this appeal, and the de- 
fendant No. l who is now dead and whose 
interest is represented by his heirs who 
have been substituted in his place, ànd one 


Ismail deceased, whose heirs were implead- 
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ed in the suit as the other defendants, were 
co-sharers entitled to certain shares in the 
property in suit. Ismail sold his share in 
the said property to the defendant No, 1. 
The plaintiff thereupon instituted this suit 
toenforee his right of pre-emption. The 
plaintiff originally laid his claim as a 
shafi i-sharik (pre-emptor by right of co- 
parcenary) and asa shafi-i-jar (pre-emptor 
by right of vicinage). In the course of the 
proceedings an attempt was made by the 
plaintiff to put forward a claim on the 
ground of his being a shafi-i-khalit (pre- 
emptor by virtüe of a right of easement over 
- the property sold), but this was disallowed. 
- The plainti$s right to pre-empt as a 
Shafi-i-jar has been found against him but 
that claim is no longer pressed. His right 
‘to pre-empt as a shafii-khalit has also 
been disallowed and that/is the claim that 
is pressed before us. 

The Court of Appeal below with whose 
decision we are now concerned has dis- 
missed this claim, as indeed it was bound 
to do, in view of the Full Bench decision 
by this Court in the case of Lalla Nowbut 
Lall v. Lalla Jewan Lall (1) This decision 
laid down that there is no rule of Muham- 
madan Law giving one co-parcener any 
right of pre-emption where another co- 
parcener is the. purchaser. 

The correctness of the aforesaid decision 
is challenged before us. It is urged that it 
proceeds upon a misconception as to the 
object of the rule of pre-emption which is 
Stated there as being one to prevent the 
ineonvenience which may result to families 
and communities from the introduetion of 
a disagreeable stranger as a co-pareener or 
near neighbour. It is said that the object of 
the rule is, not merely to secure equality of 
rights to co-sharers as against strangers, but 
also amongst themselves, inter se, and that 
the Muhammadan Law considers it unfair 
to give preference to one co-sharer over the 
Others. Ib is also contended that the pass- 
agein the Hedaya to which reference was 
made in that decision was misunderstood 
by the learned Judges, and that,on the 
other hand, all the authorities on Muham- 
madan Law are unanimous in declaring 
that a co-parcener has a right to pre.empt 
even in the case of a purchase by another 
co-pareener. 

. Now the authorities baaring upon the 
matter have all been referred to and dis- 


. (0 40, 83l at p. 831; 2 O. L. R. 319; 1 Ind. Jur. 178; 
i; Shoms L. R. 212; 2 Inl. Das. (x.s.) 527 (F. B.) 
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eussed in the elaborate judgment of the 
Allahabad High Court in the case of Amir 
Hasan v. Rahim Bakhsh (2). None of these 
authorities, with the exception of the Hedaya, 
appears to have been brought to the 
notice of the Full Bench which decided the 
case of Lalla Nowbut Lally. Lalla Jewan 
Lali (1). The passage in the Hedaya, to 
which reference was made in the Full 
Bench decision, does not appear to bear the 
interpretation that was put upon it and all 
the aforesaid authorities point one way, 
namely, in favour of a right of pre-emption 
even against a co-parcener. There was a 
passage in Mr. Ameer Ali's Anglo-Muham- 
madan Law, 3rd Edition (1901), Vol. I, 
page 597, which ran in these words: "When 
one co-sharer conveys his share to another 
co-sharer, no other co-sharer, if any, can 
have a right of pre-emption, the. rights of 
all being equal, and the reason on which 
the right is founded, therefore, being ab- 
sent. In other words, noright of pre-emp- 
tion arises in favour of a co-parcener when 
the purchaser himself is a co-sharer of the 
vendor and the claimant.” No authority was 
cited in support of this proposition and it 
was evidently based upon the aforesaid Full 
Bench decision. The learned author in the 
4th Edition of his work (1912)at page 729 
has reproduced the first portion of the 
above passage not as representing his own 
opinion but as having been held by this 
Court in the Full Bench decision and has 
altogether deleted the second portion of 
the said passage. Moreover, at page 730 
he has expressed the view that the case of 
Amir Hasan v. Rahim Bakhsh (2) has been 
undoubtedly decided in conformity with the 
enuneiations of the Muhammadan Jurists. 
lt may also be mentioned here:the Bombay 
High Court in a Full Bench decision in 
the ease of Vithaldas Kahandas Soni v. 
Jamietram Maneklal (3) has decided to 
follow the Allahabad ruling in preference 
to the Caleutta one. We are clearly of 
opinion that the Full Bench decision in 
the cese in Lalla Nowbut Lall v. Lalla Jewan 
Lall (1) does not correctly enunciate the 
Muhammadan Law of pre-emption as be- 
tween co-parceners. 

The question then is whether we should 
follow the said,Full Bench decision or make a 
reference to a Special Bench. It has been 
urged on behalfofthe respondents that the 

(2) 19 A. 466 at p. 475; ; A. W. N. (1897) 118; 9 Ind 


Dec. (x. s.) 300. 
(3) 58 Ind. Cas. 279; 44 B. 887; 22 Bom, L, R. 698, 


Full Bench decision lays down a principle 
which is in consonance with justice, equity 
and good conscience, but, in our opinion, the 
real point to be considered is not whether it 
does so but whether the Muhammadan Law 
in this respect is in conformity with the 
rules of justice, equity and good conscience; 
and unless we are in a position to say 
that itis not, we are bound to administer 
thelaw as it is. We do not find anything in 
the rule of Muhammadan Law which is in 
any way inconsistent with the principles 
of justice, equity and good conseience. 

Of course, the Full Bench decision has 
stood good for well nigh .50 years, but 
as cases of pre-emption are very few 
and far between in this part of the 
country, the result of its being upset, if it 
is upset, is not likely to unsettle any very 
considerable number of transactions. 

It is necessary to notice here an argu- 
ment which has been advanced on behalf 
of the respondents. It is to the effect that 
even as co-sharers, the defendant No. 1 has a 
preferential right. In our opinion, however, 
none ofthe circumstances which may justify- 
such a preference appears to be present 
here, and the contention is not well-founded, 

From what has been stated above it will 
appear that, in our opinion, the question 
whether under the Muhammadan Law one 
co-pareener has any right of pre-emption 
where another co-paroener happens to be 
the purchaser—a question which directly 
arises in the present case— was not correctly 
answered by the Full Bench in the case of 
Lalla Nowbut Lall v. Lalla Jewan Lall (1). 
As the correctness’ or otherwise of the 
said decision has to be considered in the 
case we refer the case for the consideration 
ofa Special Bench to be constituted by the 
learned Chief Justice for the purpose, 

Costs to abide the result of the Reference, 





The question was referred to the Chief 
Justice for constituting a Special Bench 
when he passed the following 

ORDER. 

Sanderson, C. d.—(June 11, 1926) 
I have made enquiries, and I understand 
thatin a case in which a Division Court 
doubts the correctness of a Full Bench 
decision py which the Division Court is 
bound and the Division Court considers 
that the matter should be considered by a 
Bench, specially constituted it has been the 
practice for the Division Court to bring the 
matter to the notice of the Chief Justice and 
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to consult him as to the propriety of a Bench 
being specially constituted to consider the 
matter. 

.A decision of a Full Bench is binding 

on all Division Courts, unless it is sub- 
sequently reversed by a Bench specially 
constituted or bya rule laid down. by the 
Judicial Committee of the Privy Council, 
and it is obvious that it might lead to 
serious results if a Division Court, whenever 
it felt inclined to differ from a decision 
of a Full Bench, could refer the matter to 
a Special Bench and the Chief Justice were 
compelled to form such Special Bench whe- 
ther he thought it necessary or not. 
: In this case I think that there are suffici- 
ent reasons why the decision of the Full . 
Bench in the caseof Lalla Nowbut Lall v. 
Lalla Jewan Lall (1) should be further con- 
sidered; and that’ a Special Bench should 
be appointed whenit is possible, having 
regard to the other work in the Court. 





Dr. Jadu Nath Kanjialal, Babus Satindra 
Nath Mukherjee, Nripendra Chandra Das and 
Mohendra Kumar Ghose, for the Appellant. 

Dr. Dwarka Nath Mitter, Babu Biraj 
Mohan Mojumdar, Mr. Heramba Chandra 
Guha and Babu Jnan Chandra Roy,for the 
Respondents. - 

JUDGMENT OF THE SPECIAL 

BEN CH. 

Chatterjea, A. C. J.—The question 
referred to the Special Bench is whether 
under the Muhammadan Law oneco- parcener 
has any right of pre-emption, waere another 
co-parcener happens to be the purchaser. 

The question was decided by a Full 
Bench of this Court in the negative in the 
ease of Lalla Nowbut Lall v. Lalla Jewan 
Lall (1). Since then the Allahabad High 

Court and a Full Bench of the Bombay 
High Oourt have taken the opposite 
view, and having regard to the original 
authorities on the point which were nof 
placed before the Full Bench in Lalla 
Nowbut Lall’s case (1) a Division Bench of 
this Court was of opinion that the Full. 
Bench decision should be re-considered, and 
hence this reference to the Special Bench. 
In the ease of Lalla Nowbut Lall v. Lalla 
Jewan Lall (1 Garth, O. J. delivering 
the judgment of the Full Bench said: 
“There appears to be no reason, either upon 
principle or authority, why the right of 
shuffa should exist as between co-parce- 
ners; and the rule, as laid down in Hamil- 
ton's Hedaya, Vol, III, Book XXXVIII Oh, T 
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appears to have been misunderstood in 
this respect. That rule merely prescribes 
that any one partner (or co-parcener) of & 
property has a right of shujfa as against a 
.Stranger, who purchases a share from his 
co-partner, and does not mean, that the 
right exists as between co- partners who 
. may purchase shares from one another. The 
object of the rule, as explained in that 
Chapter, and in Ch. III, is to prevent the in- 
convenience which may result to families 
and communities from the introduction of 
a disagreeable stranger asa co-parcener or 
near neighbour, But itisobvious that no 
such annoyance can result froma sale by 
one co-parcener’to another. The only result 
of such asale would be to give the pur- 
chaser a larger share in the joint property 
than he had before, and perhaps larger than 
the other co-parceners have." 

. But the Hedaya nowhere says that 
the right of pre-emption can be exercised 
only against a stranger and not against a 
co-parcener who also can claim as a pre- 
emptor. On the other hand there are in- 
dieations in it to show that one co-parcener 
can claim pre-emption against another. 
In Vol. HI, Book XXXVII, Oh. I (see 
Hamilton's Hedaya, Grady's 2nd Edition, 
page 549) it 1s laid down that “when there 
is & plurality of persons entitled to the 
privilege of shujfa the right of all is equal." 
“The argument of our Doctors is, that the 
parties being all equal with respect to the 
principle on which their right of shwjfa is 
grounded (namely a conjunction with the 
lands sold) they are all consequently equal 
in the right itself.” It follows from these 
passages that all co-parceners have got 
equal rights to shujffa. To hold that one 
co parcener has no right of pre-emption 
against another would be to deny him the 
right of equality and would bea violation 
of the Hedaya rule that the rights of all are 
equal. kb seems that it is only in con- 
formity with this rule of equality that the 
Hedaya says (page 549): "If some of the 
partners happen to be absent the whole of 
the shujfa is to be decreed equally amongst 
those who are present; for it is matter of 
uncertainty whether those who are absent 
would be inclined to demand their right; 
and the rights of those who are present 
must not be prejudiced on a mere uncer- 
tainty. If, however, the Kazee should have 
decreed the whole of the shuffa to one who 
is present, and an absentee afterwards 
appear and claim his right, the Kazee must 
decree him his half; and so likewise if a 
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third appear, he must decree him one- 
third of the shares respectively held by 
the other two; in order that thusan equality 
may be established amongst them." 

It appears, therefore, that the Hedaya 
supports the right rather than negatives it. 
On the other hand, the other authorities 
are distinctly in favour of such right They 
are-all collected in the case of Amir Hasan 
v. Rahim Bakhsh (2). The learned Judges 
referred to passages, and quoted the original 
texts, from Takmila Bahr-ur-Raik, Tatar 
Khaniyah, Durr-ul-Mukhtar, Fatawa Alam- 
giri, Inayah or Aini and Radd-ul-Muhtar, 
which are works of very high authority, 
and the last of which according to Ameer 
Ali “is certainly esteemed as the best 
authority on Hanafi Law”, and observed as 
follows:—‘‘These texts, the authority of 
which has not been ‘questioned by Mr. 
Abdul Majid on behalf of the respondents, 
establish, as we have said two propositions; 
first, that even when the buyer is himself 
a pre-emptor, that is,a person who would 
have the right of pre-emption against an 
outsider, other persons having a similar 
right of pre-emption are entitled to claim 
pre-emption against the buyer; and, 
secondly, that in such a case the rights of 
the claimants to pre-emption should be 
determined in the same way in which they 
would have been determined, had the buyer 
acquired the property by enforcing his 
right of pre-emption against a stranger, 
in the absence of the other pre-emptors and 
the absentee pre-emptors had appeared 
subsequently and claimed pre-emption. In 
this view, as all persons having equal 
right of pre-emption are only entitled 
under the Muhammadan Law to divide the 
property equally per capita, and as the 
purchasers in this case are two in number, 
the plaintiff-appellant is entitled to only a 
third share of the property sold." The case 
was followed in Abdullah v. Amanut Ullah 
(4) and Nadir Husain v. Sadiq Husain (5). 

A Full Bench of the Bombay High Court 
in Vithaldas Kaliandas Soni v. Jamietram 
Maneklal (8) following the case of Amir 
Hasan v. kahim Bakhsh (2) held that under 
the Hanafi School of Muhammadan Law, 
neighbours have equal rights to pre-empt, 
and there is nothing which is contuary to the 
principles of justice, equity and good con- 
science in allowing two neighbours who have 


equal rights of pre-emption to exercise them. 
(4) 21 A. 292; A. W. N. (1899) 82; 9 Ind. Dec. (x. 8.) 
5 


95. 
(5) 86 Ind. Cas. 589; 47 A, 324 at p. 325; L. R, 6. A, 
19 Qiv.; 23 A. L, J, 188; A, I, R. 1925 All, 361, 
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In Baillie’s Digest of Muhammadan Law, 
Book II, Ch. VI, page 494 it is stated 
"Pre.emption, according to ‘us’, is -by 
heads (per capita). When a mansion is 
by three persons, one of whom has a 
half, another a third, and another a 
sixth, and the owner of the half having 
sold his share, it is claimed by the other 
two under their right of pre-emption, it 
is to be decreed between them in halves. 
Orif the owner of the sixth should sell his 
share, it is to be divided between the other 
two in halves. And if dne of them should 
cause his right to drop, the whole belongs, 
per capita, to those. that remain. Or if 
one is.absent, decree is to be given, per 
capita, to those who are present. But if 
after decree of the whole to one whois pre- 
sent, a second should appear, half is to be 
decreed to him; and if a third should appear, 
decree is to be given to him for a third, of 
what isin the hands of each of the other 
two. IJIftheone who is present should sur- 
render after deeree has been given in his 
favour for the whole, the person who arrives 
is entitled to no more than a half.” 

In Ameer Alis Muhammadan Law, 3rd 
Edition, Vol. I, page 597 it was stated: 
"When one co-sharer conveys his share 
to another co-sharer, no other co-sharer, 
if any, ean have a right of pre-emption, 
-~ the rights of all being equal, and the 
reason on which the right is founded, 
therefore, being absent. In other. words, 
no right of pre-emption arises in favour 
of a co-parcener when the purchaser him- 
self is.a co-sharer of the vendor and the 
claimant.” No authority was cited in sup- 
port of the proposition. 

. Inthe 4th Edition of the Book at page 729 
the learned author referring to the case. of 
Lalla Nowbut; Lall v. Lalla Jewan Lall (1) 
states “A Full Beneh of the Caleutta High 


Court has held that when a co-sharer conveys. 


his share to another co-sharer, no other co- 
sharer, if any, can have a right of pre-emp- 
fior the rights of all being equal" and the 
reason, on which the right is. founded be- 
ing, therefore, absent, the latter portion of 
the passagein the 3rd Edition quoted above 
being omitted, and referring to the view 
taken in the Allahabad case of Amir Hasan v. 
Rahim Bqchsh(2) observed “This view is un- 
doubtedly in conformity with the enuncia- 
tions of the Muhammadan Jurists. The prin- 
ciple is based.on the following ground. As 
all the pre-emptors have equal rights against 
& stranger, their rights are the same inter 


ENATULLAH v. KOWSHER ALI. 


.[98 I. ©. 1926]. 


se, and it would be unfair to give prefer- 
ence to one sharer over the others. And 
any one pre-emptor may pre-empt in respect 
of his specifie share: Abdullah v. Amanat 
Ullah (4). In Wilson's Anglo Muhamma- 
dan Law, 2nd Edition, page 401, s. 353 it is 
stated “if the claim is made by two or 
more persons belonging to the same cate- | 
gory, they are entitled to equal shares of 
the pre-empted property on tendering their 
respective quotas of the purchase-money." 
On behalf of the respondent, reliance is 
placed upon the opposite view which was 
taken in the Full Bench ease of Lalla Nowbut 
Lall v. Lalla Jewan Lall (1) and some cases 
which preceded. In Baboo Moheshi Lal v. Mr. 
G. Christian (6) the dispute was. between two 
non-Muhammadans, but the Muhammadan 
Law of pre-emption had been adopted by the 
Hindus in the locality. The learned Judges 
Bayley and Pundit, JJ., observed "if Mr. 
Christian was a co-parcener, no right of 
pre.emption as against a co-parcener could 
exist. No authority was cited, and the 
case was remanded for trying the issue 
(among others) whether custom makes 
pre-emption binding on a Christian in 
Bhagalpur. 
. In Teeka Dharee. Singh v. Mohur Singh (7) 
the same learned Judges (Baley and Pundit, 
JJ.) held that the Muhammadan Law of 
pre-emption was never intended to apply 
to a ease in which the purchaser is not 
a stranger, but one who is already a 
share-holder or a neighbour. They observ- 
ed “Both the lower Courts were presided 
over by two Muhammadan Maulvis, and the 
special appellant’s Pleader also a Maulvi 
cannot quote any text of lawin support of 
his claim.” So. no text of Muhammadan 
Law was quoted in either case. 
. In the Full Bench ease of Lalla Nawbut 
Lall v, Lalla Jewan Lall (1) as already 
stated neither the passages from Hedaya 
supporting the right (cited above) nor 
any other text of Muhammadan Law was 
referred to or discussed in the judgment. 
Garth, C. J., in delivering the judgment of 
the Full Bench apparently based the deci- 
sion on the ground that the object ofthe 
rule of shuffa is to prevent the inconveni- 
ence which may result to. families and 
communities from the introduction ofa dis- 
agreeable stranger as a co-parcener or & 
near neighbour. But the doctrine of shujfa 
as it is at present accepted, ,does not 


- (6) 6 W. R. 250. 
(7) 7 W. R. 260, 
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appear to be based entirely on that 
object. According to the Hedaya "the 
grand principle of shujfa is the conjunetion 
of property” Vol. LMI, Book XXXVIII, 
'Ch, III, page 558, and it is on a conjunc- 
tion with the lands sold that the right of 
shuffa is grounded. Volume III, Book 
XXXVIII, Ch. I, page 549. 

The original idea of the rule of shuffa 
might have been to prevent vexation and 
inconvenience resulting from a disagreeable 
neighbour. But apparently the equality 
of the right of all shaffees came to be 
fully recognised. It would be neither fair 
nor equitable to refuse their rights now 
only on the ground that the enjoyment 
of those rights would not be necessary 
for the original object with which the rule 
of shuffa might have been started. 

We were also referred to "Tyabjee's 
Muhammadan Law, 2nd Edition, s. 527, and 
Abdur Rahim's Tagore Lectures, page 273. 
Tyabjee does not give any decided opin- 
ion on the point. In Abdur Rahim's Tagore 
‘Lectures it is stated that the reason “why 
this right is allowed is that the introduc- 
tion of a stranger is likely to give rise to 
dissensions and inconveniences and the 
principle on which itis based is that each 
co-sharer having a right in every particle 
of the property one co-sharer selling his 
share would thereby affect the enjoyment 
of ‘his share by the other co-owner and 
this he cannot do without his consent.” 
The reason stated is, no doubt, one of the 
reasons, but the learned Lecturer was not 
dealing with the right of the co-parceners 
claiming right of pre-emption inter se, and 
there is nothing init against the right. 

It is contended that the law as laid 
down by the Full Bench and the cases 
which preceded it having stood for a 
period of about 60 years, we should not 
disturb the decision of the Full Bench 
that we are not bound to apply.the strict 
rule of Muhammadan Law to cases of pre- 
emption but should decide such cases ac- 
cording to the principles of justice, equity 
and .good conscience. But in the first 
place as ‘already observed, neither the 
passages from Hedaya referred to above nor 
the original texts from the works of emi- 
nent Muhammadan Jurists [cited in the 
Allahabad case of Amir Haran v. Rahim 
Bakhsh (2)] were referred to or discussed by 
the learned Judge in the Full Bench case or 
in the other cases.of this Court. 


In the next place although the Courts 
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are not bound to decide cases strictly ac^ 
cording to the rules of Muhammadan Law 
in matters of pre-emption, there is nothing 
in the rule laid down by the Muham- 
madan Jurists which is contrary to the 
principles of justice, equity and good con- 
science. On the contrary the rule is based 
upon equality of rights of co-parceners, 
and Ameer Ali as stated above observes 
that “it would be unfair to give prefer- 
ence to one sharer over the other” so that 
according to the learned author and the 
Muhammadan Jurists, it is the view taken by 
the Allahabad Court and not that taken 
by the Full Bench of this Court which 
would be in consonance with the prineiples 
of justice, equity and good conscience. 
Lastly it is true that the Full Bench deci- 
sion has stood for even half a century and 
upon the principle of stare decisis the Court 
should not upset well-settled law especially 
the decision of a Full Bench. But cases 
of pre emption are very rare in the Pro- 
vince of Bengal (as now constituted), and 
our decision cannot affect many titles, 
specially as after the lapse of one year the 
right of the purchaser cannot be challeng- 
ed. Had there been conflict of opinion 
among Muhammadan Jurists we would not 
have been disposed to disturb the rule laid 
down by the Full Bench of this Court. 
But it appears that the original texts of 
Muhammadan Law are all in support of the 
view contended for on behalf of the appel- 
lant; the view is not contrary to any prin- 
ciple of justice, equity and good conscience, 
and has been taken by the Allahabad and 
Bombay High Courts, and accepted as good 
law by the modern text-writers. In these 
circumstances we think, we would be justi- 
fied in giving effect to what, according to 
Ameer Ali, is “undoubtedly in conformity 
with the enunciation of the Muhammadan 
Jurists." 


We accordingly hold that the case of 
Lalla Nowbut Lall v. Lalla Jewan Lall (1j 
was wrongly decided and answer the ques- 
tion referred to us in the affirmative. 

As the Reference is made in a second 
appeal we have to dispose of the appeal 
itself. 

The plaintiffs are entitled to a decree for 
one-half of the property—the subject-matter 
of the pre-emption—on payment of half the 
purchase- money, 


Each party will bear its own costs in all 
the Courts. 
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Greaves, J.—I agree. 

Suhrawardy, J.—I agree with’ the 
judgment just delivered by the learned 
Chief Justice. All authorities under the 
. Muhammadan Law are at one on the ques- 


tion and no authority or text had been: 


cited to the contrary view. It is not neces- 
sary to multiply authorities to those given 
in the ease of Amir Hasan v. Rahim Bakhsh 


Panton, J.—I agree with the learned 
Chief Justice. 

Mukerji, J.—1 agree. 

Mullik, J.—1 agree with the learned 
Chief Justice. 


A. N. A. Appeal decreed. 


BOMBAY HIGH COURT. 
OivinL Rererence No. 6 or 1926. 
April 9, 1926. l 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 

In re Taz INDIAN INCOME-TAX ACT, 
1922, anp In re THE WESTERN INDIA 
TURF CLUB, LT». 

. Income Tax Act (XI of 1922), ss. 22 (1), 28 (1), 26, 
58— Finance Act (XIII of 1925), s. 7- Super tax— 
Unregistered firm converted to limited ermpany— 
Super tax on profits earned before conversion, how 


ussessed-- Scale rates, applicability of. 
Where an unregistered association converts itself 
into a limited company, while assessing the ccm- 
pany under s. 26 read with s 58 of the Income Tax 
Act on the income earned by the association prior to 
the conversion, super tax is to be levied at the flat rate 
of one anna applicable to the income of a company 
and not at the scale rates of 1 to 6 annas applicable to 
the income of unregistered firms and associations. [p. 


229, col. 1. " 
In the D" of Begg Sutherland & Co, Ltd. (1) 


distinguished. WP 

Reference made by the Commissioner of 
Income Tax, under s. 66(2) of the Indian 
Inedine Tax Act. 1922. 

Mr. Kanga, Advocate-General, for the 
Commissioner of Income Tax. 

Mr. B J. Desai, for the Western India Turf 
Club, Ltd. 

JUDGMENT.—This is a Reference by 
the Commissioner of Income Tax under 
s. 66 (2) of Act XI of 1/22. The Commis- 
sioner says that the Western India Turf 
Club was, in the past, being assessed to 
guper tax on its total income at the scale 
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rates of 1 to 6 annas in the, rupee as an 
unregistered firm. 

From Aprill, 1925, the Turf Club con- 
verted itself into a limited company by 
being registered under the Indian Com- 
panies Act, VII of 1913, as a company 
limited by guarantee. The object of the 
company thus formed was inter alia to 
take over the assets, effects and liabilities 
of the unincorporated club previously 
known as the Western India Turf Club and 
to continue its activities. Thus from the 
above date, viz, April 1, last, the club 
became a limited company. For the 
current financial year 1925-26, it was called 
upon under s. 22 (1) read with s. 26 ofthe 
Act, to put in a return of income for the 
previous year, namely, 1924-25. It accord- 
ingly put in its return of income showing 
thej income earned by the club as an 
unregistered firm during the previous year 
1924-25 when the company was not in 
existence. For the purposes of assessment, 
the Senior Income Tax Officer determined 
the total income to be Rs. 15,03,522 under 
s, 23 (1) of the Act and calculated super-tax 
thereon at Rs. 4,69,153 by applying to it the 
Hr rates applicable to an unregistered 

rm. 

The club contended thatas it was con- 
verted into a limited company from April 
], 1925, the rate of super-tax applicable to 
it was that prescribed for a company, viz, 
the flat rate of one anna per rupee on the 
balance of the above income after deduct- 
ing Rs. 50,C00. The Income Tax Officer 
following the decision of the Allahabad 
High Court in In the matter of Begg 
Sutherland & Co, Ltd. (1), decided to 
levy super-tax at the scale rates of 1 to6 
annas per rupee. 


The club not being satisfied with this 


- decision called fora reference to the High 


Court. The questions on which the opinion 
of the High Court is required are as fol- 
lows :— ° 

(42) When an unregistered firm converts 
iteelf into a limited company, while 
assessing the latter under s. 26 read with 
8. 08 on the income earned by the unregis- 
tered firm prior to the conversion, is super- 
tax to be levied at the scale rates of 1 to 6 
annas applicable to the income of unregis- 
tered firms orat the flat rate of one anria 
applicable to the income of a company? 


(1) 88 Ind. Cas. 239; 47 A. 715; L. R. 6 A. 333 Civ.: 
23 A. L. J. 685; A. T. R. 1925 AL, 535. 
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(ii) Iss. 26 of the Act !o be regarded as 
requiring that the income earned by the 
unregistered firm be treated as the income 
of à company and taxed at the flat rate of 
one anna or is the section to be taken as 
merely requiring the company to step into 
the shoes of the defunct firm for the sole 
purpose of payment of the super tax due 
from itas an unregistered firm? 

(tii) Whether the assessment to super- 
tax levied on the club for the year 1925- 
20 at scale rates between l anna and 6 
annas is in order? and 

(iv) Whether the club as a limited 
Company should not beassessed to super- 
tax for the abovesyear at the flat rate of one 
anna in the rupee? 

The Commissionor of Income-Tax was of 
opinion that the profits made by the club 
in the year 1124-25 when it was not a Limit- 


ed Company have been rightly charged to. 


super-tax at the scale rates of 1 to 6 annas, 
and thatthe flat rate of one anna cannot be 
applied tothese profits which are not those 
of a company, having been made prior to 
the conversion of the club into a limited 
concern, It is unfortunate that the Com- 
missioner has used throughout the expres- 
sion ‘unregistered firm, as the Western 
India Turf Club was not a firm, but would 
come within the term " individual" in 8.3 
of the Indian Income Tax Act, 1922, taken 
with s. 3 (89) of the General Clauses Act, 
X. of 1897. 

It seems to us the questions propounded 
admit of a very simple answer. 

By s. 55 ofthe Act: "In addition to the 
income-tax charged for any year, there 
shall be charged, levied and paid for that 
year in respect of the total income of the 
previous year of any individual, Hindu 
uadivided family or company, unregistered 
firm or other association of individuals, not 
being a registered firm, an additional duty 
ofincome.tax (in this Act referred to as 
super-tax) at the rate or rates laid down 
for that year by Act of the Indian Legis- 
lature.” 

Under s. 7 of the Finance Act, 1925, the 
rates of super-tax for the year beginning on 
the first day of April, 1925, shall, for the 
purposes of s. 55 of the Indian Income Tax 
Act, 1932, be those specified in Part II of 
the Third Schedule, and the rate ofsuper- 
tax in respect of the excess over fifty 
thousand rupees of total income in the case 
of every company is fixed therein at one 
&nnain the rupee. 
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It is difficult then to see how the company 
can be assessed at any higher rate for 
super-tax than one anna in the rupee. 
The total income on which that rate 1s 
levied for super-tax is the total income of 
the previous year, and as the company has 
succeeded to the business of the Indian 
Turf Club, it is conceded that the total 
income of the previous year of the Turf 
Club, i. e., for the year 1924-25 is the total 
income on which the company is liable 
to be assessed for super-tax. It does not 
seem to us that the decision relied upon by 
the Commissioner in In the matter of Begg 
Sutherland & Co., Lid. (1) has any rele- 
vance to the facts of this case. The head-note 
is as follows:— < 

* Where a registered firm is converted into 
& company, the profits of any period anterior 
to the conversion on which Income tax 
has not been paid are liable to assessment 
as profits of a firm, but the new company 
ia liable for the payment of the tax. But 
the new. company is not liable to pay 
super-tax in respect of any period for which 
the firm which it succeeded was not liable 
to pay super-tax." 

The firm of Begg Sutherland and Co., 
which was registered under s. 2 (14) of the 
Indian Income Tax Act, 1:522, was con-, 
verted into a private company with effect 
from May 1, i922. The accounting period 
of the firm ran from May 1 to April 30, but 
on the formation of the company it was 
decided that the accounting period should 
coincide with the Government financial 
year, the first of such periods consisting of 
eleven months only from May 1, 1922, to 
March 31, 1923. The assessment for the 
year 1922-23 was made on the profits of the 
firm for the year ending April 30, 1921, and 
the Bem was assessed to income taxat the > 
maximum rate, and the individual partners 
were assessed to super-tax on the shares of 
their profits in the firm at the rates appro- 
priate to those shares made by the firm 
during the period from May 1, 1920, *o 
April 30,1921. When the assessment of the 
company was made in the year 1923-24, it 
was dealt with in two portions: — 

(1) As regardsthe profits which arose to 
the firm in the accounting period of May 1, 
1921to April 30,1922, and 

(2) As regards the profits of the company 
in the period from May 1, 1927, to March 
31, 1923. 

In the financial year 1923-21, the profits 
of the firm were assessed to income-tax at 
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the maximum rate, and the individual 
partners were assessed to super-tax on 
their shares of the profits made by the firm 
during the period May 1, 1921, to April 30, 
1922, and in the same year the profits of 
the company were assessed to income-tax 
at li annas in the rupee and were also 
charged to super-tax at the rate payable 
by the company for the eleven months 
ending March 31,1923. The company was 
also held responsible under the provisions 
of s.26 of the Income Tax Act, 1922, for 
the payment of the demand for income-tax 
assessed on the profits of the firm for the 
period May 1,1921, to April 30, 1922, and 
this amount together with the demand for 
income-tax and super-tax charged on the 
profits for the eleven months ending March 
31, 1923, was duly paid. The Commissioner 
thought that the company should have 
been assessed for super-tax at one anna in 
the rupee on the profits which arose for the 
period May 1, 1921, to April 30, 1922, in 
addition to the super-tax which had been 
levied from the partners of the firm on the 
income they had actually received from the 
firm. 

The first question propounded for the 

opinion of the Court appearing at page 718 
.of the report is worded in exceedingly 
involved language, but the issue seems to 
have been whether the profits for the period 
May 1, 1921, to April 30, 1922, were to be 
assessed as profits of a firm and the Com- 
pany’ was to be called upon to pay the 
amount due, or, whether because at the 
time of the assessment the assessee was a 
company, the company was to be assessed 
on the profits made by the firm during its 
last year, and such profits were to be treated 
as the profits of the previous year of a 
“company. 
: The answer of the Court was that the 
profits for the period May 1, 1921 to April 
30, 1922, were to be treated as the profits 
of a firm, but the company was to be called 
upon to pay the amount due. Consequently, 
as the firm had not to pay super-tax, the 
company was not liable. 

It will be seen, as the Court remarked, 
that, for reasons best known to themselves, 
by mutual consent the income-tax author- 
ities and the new company dealt with the 
prolits in respect of which income-tax was 
payable from May 1, 1921 to April 30, 1922, 
and from May 1, 1922,. to March 31, 1923, 
in the year of assessment, namely, April 

1,1923, to March 31, 1924. Butthe ques- 
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tion was whether the éóómpany which was 
to be assessed in respect of the last year 
of existence of the firm for what «as un- 
doubtedly payable by law by the company 
on the profits which the firm had made and 
on which it would have been assessed if it 
had continued to e ist asa firm, was also 
liable to be treated as à super-tax paying 
person, because, although its predecessor 
was not a super-tax paying person, the 
company was by the express language of 
the Act such a person and had to be treated 
as what it was even in respect of profits 
made anterior to its existence. 

Their Lordships were of opinion that 
there was nothing in the Act which could 
justify the income-tax authorities in impos- 
ing ona successor during the first year of 
assessment after the conversion a liability 
in respect of its predecessor which iis pre- 
decessor could not have been liable to pay 
if it had continued in existence withoutany 
conversion. There is an initial difficulty 
in applying this decision to the present 
case, namely, that the company was assess- 
edin 1.23-24 in respect of different periods, 
but it has been contended that the ratio 
decidendi is applicable, and that, just as in 
that ease the company was not liable for 
super-tax on the profits of the last year of 
the existence of the firm, because the firm 
as a registered firm was not liable, so, in 
this case, the company is liable to pay 
super-tax on the profits earned by its pre- 
decessor for the year previous to its conver- 
sion on the same scale as its predecessor 
would have paid, if there had been no con- 
version. If the accounting period of the 
frm of Begg Sutherland Oo. had coin- 
cided with the Government financial year, 
we doubt whether any such question would 
have arisen, for there would have been no 
double taxation of the same income, al- 
though even now we do not see clearly how 
there was any occasion for double taxation. 
The company, if incorporated on April 1, 
1922, would have been assessed for the 
year 1923-24 on its profits for the year 
1922-28, and for the year 1922-23 would 
have been assessed on the profits made by: 
its predecessor during the previous year. 
In our opinion, the case on whieh the 
Commissioner has relied must be consider- 
edin the light of its own very peculiar 
facta, and as the question at what rate 
super tax was to be charged did not arise 
we can find nothing in the judgment which 
would justify us in holding that on the 
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faets of this case the company can be assess- 
ed for gsuper-tax on the profits of the 
previous year at any other rate than that 
which is provided by the Finance Act for 
1925. If, as a matter of fact, the Turf 
Club before if became a company could 
have come within the definition of '" Regis- 
tered firm” we think the company would 
have been liable to pay super-tax at one 
anna in the rupee on the profit of the firm 
for the previous year. 

The answer, therefore, to the questions 
propounded is, that the company is liable 
to- be assessed at the rate of one anna in the 
rupée for super-tax in respect of the excess 
over fifty thousand rupees of total. income 
of the Turf Club for the previous year. 

The company is entitled to the costs of 
“this reference to be taxed as-on the original 
side scale. 


A. N. A, Answered accordingly. 
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MADRAS HIGH COURT. 
"Civir Suit No. 349 or 1923. 
May 1, 1925. 
Present:—-J ustice Sir Kumaraswaml 
Sastri, Kr. 
ANNA RANGACHARIAR AND OTRERS— 
PLAINTIFFS 
versus 


V. PARTHASARATHY IYENGAR ano 


OTHERS—DEFENDANTS. 

Religious ofice—Ofice holders—Ill-defined com- 
munity like Srivaishnavas of Triplicane, whether can 
own right to office--Duties and emoluments to office 
—Suit to declare right to office, maintainability of. 

A. suit to declare plaintiffs’ right to an office is 
maintainable where the plaintiffs’ claim involves the 
right to perform certain duties with reference to 
worship and receive certain emoluments. [p. 235, col. 
2. 

a A Chariar v. Sri Kristna Tata Chariar 
(3, Krishnama v. Krishnasami (2) and Krishnasami 
Tatacharyar v. Krishnamacharyar (1), followed. 

Srinivasa Thathachariar v. Srinivasa Atyangar (4), 
not followed. 

A suit by the Thengalai Vaishnava Brahman resi- 
dents of 'Triplieane for a declaration that they are 
entitled to recite the Prabandam and Vedas in the 
Parthasarathi Swami temple and to receive the 
emoluments without being appointed or removed by 
the Dharmakarthas of the temple is one which a Civil 
Court can properly entertain. [p. 233, col. 2.| 

Oustomary rights in an indefinite body of persons 
in India have ben recognised by the Oourts and even 
an ill-defined com nunity like the Thengalai Vaish- 
navas of a place may hold an office such as the 
Adhyapakam office. p. 234, col. 2.] 

Where the trustees have never exercised the right 
of appointment and dismissal of Adhyapakas of 8 
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temple for the statutory period, a suit lo declare that 
no such right exists in the trustees is not barred by 
limitation. [p 235, col. 1.] : 

The right to perform the Adhyapakam and Veda 
Parayanam services has always vested from time 
immemorial in the Thengalai Sri Vaishnava residents 
of Triplicane, and for the past several years the 
custom has been for the Sri Vaishnava residents, 
who know at least 2000 of the 4000 verses of 
Thiruvaimoshi and who know portions of the Vedas 
necessary for being chanted at the service of the 
idol.and in processions, to form the Goshti who are 
entitled to officiate both at the daily pooja and in 
processions and Uthsavams and to receive the Thaligai 
SEDHEP NA for the Adhyapakam service, jp. 235, col. 


The trustees of the temple have no right ofap- 
pointment or dismissal, and the Prasadams have to 
be given to the person whom the (ioshti actually 
officiating and reciting the Prabandam put forward 
as the elder or leader and he has the right to begin 
the service and receive the Theertham first. [ibid.] 


Suit for a declaration that the plaintiffs 
are entitled to certain offices and for 
injunction. 

Mr, V. Radha Krishniah, for the Plaint- 
iffs. 

Mr. C. Narasimhachariar, for the Defend- 
ants. 


JUDGMENT.—This is a suit filed by 
the plaintiffs for themselves and on behalf 
of the Thengalai Vaishnava Brahmans resi- 
dents in Triplicane foradeclaration that they 
are entitled to the office of Adhyapakam, 
Vedaparayanam, Arulipadu, Puranam and 
the Kattuyam in the temple of Sri Par- 
thasarathiswami at Triplicane, that the 
trustees have no right to appoint anybody 
else to the said offices, that as such mirasi- 
dars they are entitled to the honours and 
emoluments set out in schedule A to the 
plaint, for an injunetion restraining the 
lst and 2nd defendants from interfering 
with their enjoyment of the said offices 
and the receipt of the emoluments for 
damages and costs. 

The case for the plaintifis is that 
from time immemorial, the Thengalai Sri 
Vaishnava residents of Triplicane have 
been interested in and have had the 
rights of control over the temple, that 
they have been entitled to the mirasi 


offices set out in the plaint and the receipt 


of perquisites, that,asa matter of conveni- 
ence,alist from among those persons who are 
willing and duly qualified to dischgrge the 
duties of the said offices was occasionally 
kept in the temple for the information of 
the temple staff in connection with the 
distribution of Prasadams and other emolu- 
ments, that on special occasions respectable 
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orthodox Brahmans from other places were 
allowed to take part in the Goshti and share 
in its perquisites with the consent of the 
Sthalathars, that defendants Nos. 1 and 2 
have for some time past been wrongfully 
. acting eontrary to mamool and in violation 
of the ancient andestablished rights of the 
plaintiffs that disputes have arisen, between 
the Sthalathars and the trustees and in 
consequence thereof defendants Nos. 1 and 
2 have infringed on the plaintiffs’ rights 
and withheld the emoluments, that defend- 
ants Nos.1 and 2 have set up that the 
recitation of Vazhi Thirunamams for Alwars 
and Acharyas, the recital of which has 
been going on for ‘several years and which 
is customary, is contrary to custom and 
threatened to suspend and dismiss the 
Adyapakas who recite those Vazhi Thiru- 
namams, that there have been disputes and 
differences owing to the wrongful conduct 
of the trustees set out in the plaint and 
that it is necessary that there should be a 
decree establishing the plaintiffs’ rights. 

" Defendants Nos. 1 and 2 who have made 
common cause in the suit deny the plaint- 
iffs’ rights and state that there is nosuch 
miras as is cleimed in the plaintand that 
the trustees have the right to appoint and 
dismiss Adhyapakas. They state that the 
recital, of special Vazhi Thirunamam is con- 
trary to the established practice, and that 
they were justified in forbidding the recital 
and in dismissing such of the Adhyapakas 
as disobeyed the order. Theircase is that 
Adhyapakas are mere temple servants 
appointed by the trustees and liable to be 
dismissed by them. They raise various 
legal defences as to the non-maintainability 
of the suit owing to want of leave to sue 
under O. I, r. $,C. P. O, they plead limita- 
tion as the trustees and their predecessors- 
in-office have been exercising the rights 
of appointment and dismissal of and the 
control overthe Adhyapakas for over 30 years. 
They state that the suit is bad as there 
is no prayer for the setting aside of the dis- 
inissal of plaintiffs Nos. 1 and 2, that the suit 
is bad for misjoinder of parties and causes of 
action, that the suit is not cognizable by a 
Civil Court in so far as the plaintiffs want 
to interfere with the ceremonials of the 
temple wgarding the recital of Vazhi 
Thirunamam and that the claim of the 
plaintiffs to control the duties and func- 
tions of the trustees is res judicata, on 
account of the decree in C. S. No. 161 of 
1891 and C, S. No, 111 of 1918, 
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The 8rd defendant filed a written state- 
ment practically admitting the plaintiffs’ 
claim to the office of Adhyapaka and the 
custom as regards the recital of Vazhi 
Thirunamam. As regards the office of 
Adhyapaka he states that he bas on several 
occasions seen the permanent Thengalai 
Sri Vaishnava residents of ‘Triplicane 
taking part as a body in the services 
referred to in the plaint and receiving 
emoluments, that in the matter of ritual 
and the conduct of worship and the fixing 
of dates for the periodical festivals, the 
trustees have been guided by the opinion 
of the permanent Thengalai Sri Vaishnava 
residents of Triplicane learned in Sastras 
and acquainted with the mamool of the 
temple and that not only in Triplicane 
but also in most of the Sri Vaishnava 
temples, the Thengalai Sthalathars are the 
mirasi Adhyapakas. He states that whenever 
any Thengalai Sri Vaishnava resident of 
Triplicane who is competent to do the 
sevice intimated to the trustees of his 
wilingness to do the same, the trustees 
recognised his claim to perform the service 
and allowed him toreceive the emoluments, 
that as regards the receipt of first honours 
of thetemple, the Adhyapakas used to put 
forward an elderly person who was to 
receive the honours. He states that the 
Vazhi Thirunamams, the recitation of which 
the defendanis Nos. land 2 objected, are 
mere hymns relating to the lives of the saints 
and Acharyas and that it is customary to 
recite them, 


One Ramanujachari who was made a 
supplemental defendant at his request filed 
a written statement disputing the plaintiffs' 
claim. 


The following issues were settled :— 

l. Are theservices of Adhyapakam, Arul- 
padu, Puranam, Vedaparayanam and Kot- 
tiyam, offices in the plaint temple and, 
if so, are the plaintiffs entitled to the 
Same ? 

2. Are all or any of the honours and 
emoluments mentioned in the plaint at- 
tached to any such offices or are they mere 
remuneration for services rendered ? 

3. Is the claim of the plaintiffs barred 
by limitation for the reasons stated in. 
para 3 of the 2nd defendant's written 
statement? 

4. Are the plaintiffs entitled to the control 
of all the Vaidika Vicharana of the plaint 
temple, if so, is the said claim barred by 
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res judicata by reason of the decree in CO. S. 
Noa LBL of 1891 aad 111 of 1918 ? 

9. I3 the present suit not maintainable 
for the reasons stated in paras 1 and 12 
of the written statement of the 1st defend- 
ant and paras. Band 12 0f the 2nd defend- 
ant's written statement ? 

6. Are the plaintiffs entitled to any 
damages and, if so, what amount ? 

7. Is the suit bad for misjoinder of parties 
and causes of action? 4 

8. Is the suit cognizable by a Civil 
Court? 

So fur as the services mentioned in the 
plaint and covered by issue No. 1 are con- 
cerned, it is not disputed that these services 
have to be rendered in the course of the wor- 
ship to the god. Itis also not disputed that 
those who take part in thé various rituals 
connected with the services above-mentioned 
are entitled to certain emoluments and the 
honour of receiving the first l'heertham and 
Shadogopam and other honours. The only 
dispute between the parties is that whereas 
the plaintiffs state that, the right to perform 
the sacred duties and to receive the emolu- 
ments connected therewith is rested in the 
Sri Vaishnava Thengalai residents of 
Triplicane, the case for the Ist and 2nd 
defendants is that the trustees are the 
persons to decide as to who should perform 
these services and receive the emoluments 
and honours and this is the main question 
in the suit. 

So far as the offices of Adyapakam, Arul- 
padu, Vedaparayanam and Kattiyam are 
concerned, itis customary in all Sri Vaish- 
nava temples both at the time of the daily 
worship to the god and at the time 
when the god istaken in procession for the 
ehanting by Brahmans of the Thiruvoi 
Mozhi and the Vedas. As regards Vazhi 
Thirunamam it is merely the recital of bene- 
diction addreased to god or a particular 
Saint or Alwar. It is admitted in this 
case that so far as Malavala Mahamuni is 
concerned his Vazhi Thirunamam is 
"Manavala mamuniye irnum oru nutrandu 
irum" and that this is recited every day 
when pooja is performed. The dispute is 
as regards the recital of Vazhi Thiruna- 
mam forother Acharyas and saints of the 
Sri Vaishnava Thengalai cult. The case 
for the plaiatiffs is thaton the birth day 
of these particular saints after the Vazhi 
Thirunamam of Manavala Mahamuni is 
recited, the Vazhi Thirunamam appropriate 
to the saints in question is also recited 
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whereas the defendants deny any such pra 
tice. Witnesses have been examined fo 
both the plaintiffs and the defendants in 
conaection with Adhyapakam and other 
services and the recital of Vazhi l'hiruna- 
mam, and I shall state briefly what the oral 
evidence is before dealing with the docu- 
mentary evidence. 

[His Lordship here deals with the oral 
evidence on the side of the plaintiffs and de- 


' fendants, believes the evidence on plaintiffs’ 


side and discredits that on behalf of de- 
fendants, and after referring to some 
documentary evidence, proceeds:—] 

These documents do not throw much 
light on the question as to how and when 
the trustees got the power to appoint the 
Adhyapakas nor do they show that the 
Goshti ever admitted this claim of the 
trustees, It seems to me thatif the right 
to appoint the Adhyapakas was a right 
which was vested in the trustees as ig 
now claimed by them, we would find a 
regular list kept in the temple of the Adhya- 
pakas from time to time, we would find 
applications received from time to time 
from persons who wanted to become Adhya- 
pakas and we would also find the pro- 
ceedings of the trustees appointing or 
removing the Adhyapakas. We find dur- 
ing allthese years new people coming in 
and old people going out; still there is no 
record of lists kept .of Adhyapakas, ex- 
cepting the three lists which I have referred 
to, t. e, the lists of 1891, 1897 and 1909. 
The list of 1920 need not be considered as 
if is alist after the disputes arose, So far 
as ihe lists in the temple records are con- 
cerned, it is the case of the plaintiffs that 
forthe guidance ofthe trustees, the Adh- 
yapakas gave them the name of those who 
were torecite Prabandam and receive the 
emoluments and I do not think the mere 
existence of. these lists shows- that the 
powers ofappointment was in the trustees. 
Till we come to 1875 there is nothing to 
show that the trustees even claimed “to 
exercise any rights as regards the Adhya- 
pakas or that there were any lists which 
have been proved to be the actual lists 
made by the trustees of the persons they 
appoinied.or continued. In 1875 all we 
find isthat one ofthe trustees made sug- 
gestions for the improvementof the Adhya- 
pakam service but nothing seems to have 
come out of this. He was not the sole 
trustee then but there was another trustee 
Venkata Narayana Pillai, It appears that 
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in 1875.there were disputes between the 
Adhvapakas and the trustees The trustees 
Ramanja Naidu and Venkatanarayana 
Pillai wanted to co-opt one Raghavachari 
but the Adhyapakas objected, and Ex. R 
is the judgment of Sir T. Muthuswami 
Ayyar. Finding that the Adhyapakas were 
a thorn by the side of the trustees and that 
they periodically asserted their rights to 
question the actions of the trustees, Rama- 
nuja Naidu very probably wanted to bring 
them under eontrol but nothing seems to 
have come out of this. In 1897 the Adhya- 
pakas were again giving trouble and 
Raghavachari wanted to get them under 
control. Exhibit XVC was then prepared 
but this list is not signed by any of the 
trustees so that these Exhibits to my mind 
only showthe attempts made by the trus- 
tees to claim power over the Adhyapakas 
but do not show that any such power was 
admitted by the Adhyapakas or there was 
any control exercised by the trustees over 
them. So far as the applications for the 
appointment of Adhyapakas are concerned, 
it is significant that till we come to 1895 
there were no applications. We find Suit 
No. 293 of 1895 filed against Raghavachari 
for his removal. This suit was dismissed 
in 1896 and an appeal filed: against that 
decision was also dismissed in 1897, and we 
find that it is after this that about ten 
applications were received in the course of 
a few days. This suit was again the out- 
come ofthe trouble given by the Adhya- 
pakas and Goshti and after Raghavachari 
succeeded, he evidently wanted to assert 
control over thé Adhyapakas and to sup- 
port his claim got a few applications from 
persons for the Adhyapaka office. The 
mere fact that out of a large body of 
Adhyapakas aboutten persons applied would 
not by itself takeaway the rights of the 
general body. Some of the applicants 
withdrew their applications. 

So far as the documentary evidence is 
concerned, I do not think that the trustees 
have made outany right of appointment 
and the probabilities are all against any 
such right. As I said before, the right to 
recite Vedas and Prabandam at the daily 
worship ,to the god is a right which has 
always been claimed as a valuable right 
by the Brahman residents of the locality, 
and it is hardly likely that these learned 
Brahmans who even set up the right of 
control over the temple as appears from 
the petitions sent up between 1800 and 
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1835 or 1836 would have agreed’ to be the. 
servants of theDharmakarthas who in seve- 
ral cases were non-Brahmans and would 
have consented to being appointed and. 
removed at their will. In fact no such 
power has been shown to have been exer- 
cised or admitted. The trustees did not 
venture to assert any right of dismissal till 
we come to the disputes about the recital 
of Vazhi Thirunamam and whieh led to 
the preserit suit. I find that the Dharma- 
karthas have no power to appoint or 
dismiss the Adhyapakas. I think the evi- 
dence before me establishes that though 
at one time all the Thergalai Brahman 
residents of Triplicane formed the Goshti 
or the congregation and recited Vedas and 
Prabandam atthe daily worship and dur- 
ing festival occasions, the practice gradual- 
ly grew up of a certain number being 
selected by the elderly Brahmans of Tri- 
plicane to attend the daily worship and do 
the necessary recitation, and that as early 
as the year 1800, one-fourth Thaligai 
which was fixed by the Board of Revenue 
was given tothe persons who officiated as 
Acdhyapakamdars. Asis usualin cases of 
customary rights, there were no fixed rules. 
framed at any meeting of the Goshti but 
there was acertain well-recognized proce-. 
dure which was followed and which no body 
questioned. The elderly and learned per- 
sons determined who were to be the Ad- 
hyapakas who had to. attend the worship 
and receive the emoluments and their word 
was not questioned by the general body 
of Adhyapakas. So faras the Dharmakar- 
thas were concerned when things were 
normal, it mattered little to them, so long 
as the service was conducted and so long 
as one-fourth share had to be given to the 
Adhyapakas who performed the service, 
who orhow many of the Goshti came in 
and received the emoluments. If is only 
quite recently after disputes arose as re- 
gards Vazhi Thirunamam being recited 
that the trustees claimed the right of ap- - 
pointment and dismissal of the Adhyapa- 
kas. ; 

It has been argued that there can be no 
rights in an indefinite body of inhabitants 
and that no decree can be passed in their 
favour and numerous authorities have been 
cited which relate to the rights of the 
publie and to the definition of the term 
‘office’. I think the difficulty in cases of 
this kind where customary rights are in- 
volved is that you cannot apply all the. 
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rules which relate to office in the strict 
sense of the term. Both sides admit that 
the service of reciting Prabandams and 
Vedas is. à necessary ingredient in the wor- 
ship at the temple and that it has to be 
performed by a fluctuating body of persons. 
It is also admitted that no fixed number 
of persons have to attend or that there is 
anything in the Sastras which fixes the 
number that should invariably attend. In 
this view of the case it is unnecessary to 
consider whether the Adhyapakas have a 
miras in the strict sense of the term. 
They do not claim any hereditary rights nor 
do they claim&o be servants of the temple 
like the Archakas. The main question, 
therefore, is are these Adhayapakas ap- 
pointed. by the trustees and are liable to 
removal by them?  The'evidence to my 
mind shows clearly that the Adhyapakas 
are not appointed by the trustees. It is 
argued that the right to perform Adhaya- 
pakam service cannot vest in an indefinite 
hody of persons and numerous authorities 
have been referred to. 'The question of 
Adhyapakam service has been considered 
by this Court in Krishnasami Tatacharyar 
v. Krishnamacharyar (1) Krishnama v. 
Krishnasamz (2) and Narasimma Chariar v. 
Sri Kristna Tata Chariar (3). In Narasim- 
ma Chariar's case (3) the plaintiffs who 
were members of the Thengalai sect of 
Brahmans sued the Dharmakarthas of the 
Conjeevaram temple in respectofthe emolu- 
ments of the Adhyapakam service and the 
defendants denied theirright. It was con- 
tended that the suit was not cognizable by 
the Civil Court. The District Judge held 
that the suit was not of acivil nature as it 
involved questions of ritual. The High 
Court held that the suit was cogaizable by 
a Civil Court and observed "if to deter- 


mine the right to such pecuniary benefit. 


it becomes necessary to determine inci- 
dentally the right to perform certain reli- 
gious services we know of no principles 
which would exonerate the Oourt from 
considering and determining the point " 
and reversed the decree of the District 
Judge. This decision was approved by 
their Lordships of the Privy Council in 
Krishnama v. Kristnasami (2) which was a 
suit filed by the Thengalais who claim- 
ed exclusively the Adhyapakam right 

(1) 5 M. 313; 2 Ind. Dec. (N. &) 218. 

(2) 2 M. 62; 3 Ind. Jar. 322; 3 Suth. P. O. J. 620; 6 
O. L. R. 201; 6 I. A. 120; 4 Sar. P. O. J. 28; 1 Ind. Dec, 
(N. s.) 315 (P. C ). 

(3) 6 M. H. C. R. 449. 
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and the emoluments and the defendants 
who were the Dharmakarthas denied it. 
The High Court confirming the decision 
of the Distriet Judge dismissed the suit 
as disclosing no cause of action. On ap- 
pealtheir Lordships of the Privy Council 
reversed the decision ofthe High Court and 
remanded the suit. The case went back 
and the District Judge while rejecting cer- 
tain claims held that the Adhyapaka miras 
to which appertained the exclusive right to 
pronounce Thodakam and the Mantram 
and to chant the Prabandam was the 
common property of all the members of the 
Thengalai sect of Conjeevaram. On appeal ° 
the High Courtin Krishnasami Tatacharyar 
v.Krishnama Charyar (1) upheld the view 
of the District Judge as to the rights of the 
Thengalais on this question. The learned 
Judges dealt fully with the previous liti- 


gation as to this right and gave a declara- 


tion that the Adhyapaka miras with the 
exception of the Thodakam is the exclu- 
sive right of the Thengalais and that it 
appertains to all the members of that sect 
residing at Conjeevaram. 

Reference has been made by Mr. Nara- 
simhachari to Srinivasa Thathachariar v. 
Srinivasa Atyangar (4) where Subramania 
Iyer and O. Farwell, JJ., were of opinion 
that the members of an ill-defined com- 
munity suchas the Vaishnavas cannot all 
be the holders of the Adhyapakam office. 
No reference, however, was made in the 
judgment to the cases reported as Nara- 
simma Chariar v. Sri Kristna Tata Chariar 
(3) and Krishnama v. Krishnasami (2) and 
Krishnasami Tatacharyar v, Krishnamma 
Charyar (1) which clearly establish such 
a rightin the body of Thengalai Vaish- 
navas and I find it difficult to follow this 
decision which is in direct conflict with 
the cases referred to above. Numerous 
cases have been referred to by Mr. Nara- 
simhachari which deals with the question 
as to whether a suit would lie for the office 
and the emoluments claimed. It is not 
easy to reconcile all the decisions but it 
seems to me unnecessary to gointo them 
as the question I have to decide in this 
ease is only whether a suit by the Then- 
galai Vaishnava Brahman residents of Tri- 
plicane claiming the rights of Adh'yapakam 
is one which Courts can entertain. Each 
case depends more upon the faets and on 
the usage and itis fruitless to treat cus- 


(4) 9 M. L, J. 355. 
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which are binding on institutions asif they 
were rights created by contract involving 
mutualrights and obligations, 


Sofar as Adhyapakam service is concerned : 
the claim is that the Thengalai Vaishnava 


Brahman residents who have from time 


immemorial been reciting the Prabandam 
and Vedas are entitled to do so without 
being appointed or removed by the Dhar- 
makartha. The fact that the trustees can- 
not compel them to reciteis no ground 
for holding that they, have not got the 
: right which they claim. It is alleged 
that the trustees would be without any 
remedy if the Adhyapakas would not per- 
form their duty. It is enough to point 
out that this has never occurred and so 
long as the emoluments of one-fourth 
Thaligai and other honours and perquisi- 
tes are attached to the service it will 
continue to be performed. As regards the 
large number of persons that may now 
claim the right, this is‘obviously no ground 
for refusing the rights acquired. In its 
inception there is nothing unreasonable 
in the claim. I may in this connection 
refer to the observations of Farwell, J., in 
Mercer v. Denne (5): "Then itis said that 
it (custom) is unreasonable, because the 
sea may recede fora mile or more, as at 
sandwhich, and it is impossible to sup- 
pose that any such extent of ground could 
ever have been intended to beappropriated 
to such a custom. Itis enough for me to 
say that as the event has not happened for 
upwards of 700 years I cannot see the un- 
reasonableness. Tne period for ascertain- 
ing whether a custom is reasonable or not 
is its inception." In the present case as 
Manavala Mahamuni who is the author of 
the Prabandam lived about the 13th or 
14th century and as Prabandam must 
have been recited in this temple almost 
from its foundation there is nothing unrea- 
sonable in theorigin of the claim by the 
few Brahman residents near the locality to 
recite the sacred verses before the deity at 
the time of the pooja. 


Tt isargued by Mr. Narasimhachari that 
in Krishnasamt Tatacharyar's case (1) the 
right was claimed by 93 families only. 
The concluding portion of the judgment in 
Krishnasami Tatacharyar's case (l) as 


5) (1904) 2 Ch. 534 at p. 257; 74 L. J. Ch. 71: 
7 1s; 68 J. P. 479, 1; 91L. 
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well as the facts of the previous liti- 
gation show that it was all the residents 
who’sued and that the mention of 93 
families was made as all the Thengalais 
who claimed the right were descendants of 
the 93 families. The declaration given in 
Krishnasami  Tatacharyar's case (1) is 
clearly in favour of all the Thengalai 
residents of  Conjeevaram. Even if it 
was only 93 families who constituted 
the persons who had the right to perform 
the Adhyapakam service, this would not 
make much difference. 93 families about 50 
years ago would in the ordinary course go 
on expanding and would be as indefinite 
as the Thengalai residents of Triplicane 
and I see very little to support the argu- 
ments of Mr. Narasimhachari that there 
could be no right in such an indefinite 
body of persons. Customary rights in an 
indefinite body of persons in India have 
been recognized in numerous cases and [ 
can find no case which says that there can 
be no right which could vest in a commun- 
ity because ofthe indefiniteness. It is also 
argued that ifthe Dharmakarthas have no 
right of removal or control, it is difficult 
to hold that there could be any office as 
there should be rights and duties. This 
is an objection that cannot apply to cases 
like the present where it is the right to per- 
form a religious service. What the con- 
sequence would be if none of the persons 
went to the temple and performed the 
Adhyapakam service neéd not be considered 
in the present case as the evidence is that 
no such contingency ever arose. It may be 
that if the Adhyapaka Goshti does not 
make proper arrangements for the recital 
of Prabandam and Vedas atthe worship 
there may be power in the trustees to make 
necessary arrangements. But solar as the 
evidence in this case is concerned I do not 
think that there will be any occasion for 
the exercise of any such right by the 
trustees, because one-fourth Thaligai isthe 
emolument and people will always be 
found to recite Prabandam and Vedas. 
It is argued that the boundaries of Tripli- 
cane are indefinite. So far as this temple 
is concerned, every scheme has defined the 
boundaries for the purpose of the scheme 
and plaintiffs state that such boundaries 
may be taken as boundaries to determine 
the residential qualifications of the Adhya- 
pakas. I see nothing which prevents the 
powers of such limits especially as for seve- 
tal years past the boundaries of Triplicane 
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for the purpose ofthis temple have been 
fixed. As regards honours, I think the 
evidence establishes that the honours are 
given to the person whom the congregation 
present and reciting the Vedas and Pra- 
bandam nominates. He receives the first 
Theertham and the Prasadam and he dis- 
tributes the Prasadam to the persons who 
are present and recite Prabandam and 
Vedas. So far asthe right to commence 
proceeding is concérned, it vests in the 
"person whom such congregation puts for- 
ward asthe leader. Hesays the Thodak- 
kam. As regards Puranam reading, I do 
not think the plaintiffs have proved that 
the right to appoint persons to read Pura- 
nam vestsin the Goshti. The temple ac- 
counts and the evidence of the defendants’ 
witnesses show that it ‘was the trustees 
who appointed the Puranam readers and 
paid them. 

As regards the recital of Vazhi Thiruna- 
mam, the evidence I have already referred 
to shows that Vazhi Thirunamam was being 
recited for several years without any ob- 
jection by the trustees. It is now shown 
by any evidences or by reference to any 
books or Sastras that there is anything 
objectionablein the recital of the Vazhi 
Thirunamam of other Alwars and Acharyas 
on their Thirunakshatram days and if there 
could be no objection it is difficult to see 
why the trustees in 1922 objected. I can- 


not help thinking that in the matter of 


reciting Vazhi Thirunamam the trustees 
were from the beginning in the wrong 
and that the attempts to enforce their views 
by dismissing Adhyapakas and instituting 
a number of fruitless criminal prosecu- 
tionsis wholly uncalled for. 


As regards the claim tothe control of 
all the Vaidika Vicharana of the temple, 
I do not think there is evidence sufficient 
to show that the Goshti or the general body 
of worshippers had any control of all the 
Vaidika Vicharana of the temple. Probab- 
ly they were consulted by the trustees 
when questions arose as t> when the 
Uthsawams were to be celebrated or any 
question ofritual arose but that would not 
give them a right of control. 


As regards the legal pleas, raised, I find 
it difficult to see how the plaintiffs’ claim 
can be barred by limitation as the evidence, 
in my opinion, shows that the trustees 
never exercise] the rights of appointment 
and dismissal for the statutory period. 
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As regards the maintainability of the 


Suit; I think thesuit isclearly maintain- 


able as the plaintiffs, if their case is true, 
are entitled to perform certain duties with 
reference to the worship and to receive 
certain emoluments. The decisions in 
Krishnama v. Kristnasami (2) and Krishna- 
sami Tatacharyar v. Krishnamacharyar (1) 
relating to a similar office are clear. 

It is difficult to see how the suit is bad 
for misjoinder of parties and causes of 
action as the right is claimed as the joint 
right ofallthe Thengalai Sri Vaishnavas 
of Triplicane. 

I find on the evidence that the right to 
perform the Adhyapakam and Veda Para- 
yanam services has always vested from 
time immemorial in the Thengalai Sri 
Vaishnava residents of Triplicane, that for 
the past several yearsthe custom has been 
for the Sri Vaishnava residents, who 
know atleast 2000 of the 4000 verses of 
Thiruvaimoshi and who know portions of 
the Vedas necessary for being chanted at 
the service of the idol and in processions, 
to form the Goshti who are entitled to 
officiate i both at the daily pooja and in 
processions and Uthasvams and to receive 
the. Thaligai appropriated for the Adhya- 
pakam service, that such a body of persons 
was a fluctuating body, that to makeup the 
requisite number admissions were made 
by the elderly persons of the Goshti when 
necessity arose, that the trustees have no 
right either of appointment or dismissal, 
that the Prasadams wereto be given to 
the person whom the Goshti actually officiat- 
ing andreciting the Prabandam put forward 
as the eluer or leader and that he had the 
right to begin the service and receive the 
Theerthan first. 

As regards the emoluments claimed in 
the schedule to the plaint, I am of opinion 
that the plaintiffs have not proved that 
they are entitled to any more emoluments 
than those admitted in the written state- 
ment and the evidenee ofthe Amin. 

As regards residence, the evidence is that 
at least six months' residence was required 
together with the actual performance of 
Service during that period; but that unless 
the elders of the Goshti admitted such a 
person he was not entitled to receive the 
quarter. Thaligai set apart for the 
Adhyapakas orin other words while the 
right to recite Prabandam and the Vedas 
was aright which could be exercised by 
any Vaishnava inhabitant of Triplicane, 
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the quarter Thaligai and the other emolu- 
ments which were reserved for the Adhya- 
pakas were distributed among the select 
body which I have referred to who knew 
the Prabandam and the Vedas at least to 
the extent above indicated and who under- 


took to officiate at the daily service and . 


that in ordinary times 2 to 10 persons would 
attend and recite and on occasions of im- 
portance the number was larger. 

As regards what is to be the meaning of 
the term Triplicane it was always taken 
to include the four main streets round the 
temple and such boundaries as were fixed 
by the schemes framed from time to time 
for the purpose of the temple. 

It seemsto meto be desirable that the 
right which vests in the Thengalai Vaishnava 
Brahmans should be incorporated in a 
scheme which would give judicial sanction 
to the present custom prevailing and I. am 
sure that the scheme which will be framed 
in C. S. No. 527 of 1924 would make ade- 
quate provision for the performance and con- 
tinuance of the Adhypakam service and 
prevent the unseemly disputes which have 
been going on till now between the 
Adhyapakas and the trustees. 

There will be a decree declaring that the 
right to perform the Adhyapakam and 
Vedaparayanam service vests in the Then- 
galai Sri Vaishnava Brahman residents of 
Triplicane and that the sevas are performed 
and emoluments enjoyed as stated by 
the above, The Adhyapakas actually per- 
forming the sevas are at each service 
entitled to the customary honours and 
emoluments and that the Dharmakarthas 
have no right to appoint or dismiss the 
Adhyapakas or refuse to givethe emolu- 
ments which are eustomary to the persons 
whom the Adhyapakas want the emolu- 
menís to be given. 

As regards costs, as neither party has 
succeeded entirely and has failed on im- 
porfhnt questions I direetthat each party 
do bear its own costs. 


Y. N. V. Decreed in part. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND CIVIL APPEAL No. 52 or 1923. 
April 30, 1926. 
Present: —Mr. Kinkhede, A. J. O. 
ABDUL-—APPELLANT 
BETSUS 

G. I. P. RAILWAY —RESPONDENT. 

Railways Act (IX of 1890), s. 72— Risk Note B— 
Loss of goods— Burden of proof—'Wilful neglect'— 
Omission to lock and seal waggons amd to take other 
precautions, if wilful neglect. 

In the case of non-delivery of goods entrusted to a 
Railway Company for carriage the onus of proof of 
i of goods ig on the Railway Company. [p. 237, col. 

| 


A Railway Company is guilty of ‘vilful neglect’ if 
it does not introduce effective measures for protecting 
loaded goods trains from the attacks of thieves and 
failsto take the precaution of locking and sealing the 
waggons containing the goods. [p. 238, col. 1.] 

Second appeal against a decree of the 
District Judge, Jubbulpore, dated the 19th 
December, 1922, 

Messrs. P. C. Dutt and S. B. Gokhale, for 
the Appellant. 

Mr. K. K. Gandhe, for the Respondent, 


JUDGMENT. —Thbkis is a second appeal 
by plaintiffs whose suit has: been dismiss- 
ed by the learned District Judge, Jub- 
bulpore, on three grounds (1) that the goods 
consigned by them were lost by a running 
train theft, (2) that the Company was exone- 
rated from liability therefor because 
plaintiffs had given Risk Note in Form B, 
and (8) that no wilful neglect on the part 
of the Railway Company was proved in tho 
case, 

Every one of these conclusions is chal- 
lenged in second appeal. 

I may dispose of the second question 
about the proof of the execution of the Risk 
Note atonce. There is preponderance of 
evidence on record to prove thatthe goods 
were accepted for carriage by the Railway 
Company at owner'srisk rates. The iden- 
tity of the man who tendered tie goods 
for despatch with the man who signed 
the Risk Note in somecrude form in token 
of execution cannot be disputed. This, I 
think,is suffielent for the purposes of our 
ease. The additional evidence which this 
Court had ordered to be adduced in the 
case also sufficiently supports this finding 
arrived at by the lower Appellate Court. 
I, therefore, confirm the finding that the 
goods were covered by an owner's Risk Note 
in Form B. 

The conclusion that the goods were lost 
by a running train theft is on the face of 
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it wrong, and it appears that they were 
miscarried or lost by the Company itself. 
My attention is drawn principally to two 
Exs. P-16 and P-19 which have a very 
important bearing on this point. It is 
said that with these two documents before 
us it is impossible to come to the conclu: 
sion that the goods were lost bya running 
train theft somewhere in the notorious tract 
infested by robbers between Ugaon and 
Nandgaon. It will be seen that no attempt 
has been made by the Company to contro- 
vert this strong piece of documentary evi- 
denee which completely supports the plaint- 
iffs’ version that the goods were miscarried 
or lost by the Company after they passed 
from Itarsiand reached Jubbulpore; while 
Ex. P-18 is the telegram from the Station 
Master, Itarsi, which reports short receipt of 
seven packages out of consignments other 
than the consignment in dispute here 
(which is identified by its number 46/1), 
Hix. P-19is a letter sent by the District 
Traffic Superintendent of Jubbulpore to 
the Deputy Traffic Manager, Bombay, under 
date 19th April, 1921, wherein it is distinct- 
ly admitted that “the consignment was 
eorrectly unloaded at Jubbulpore and sign- 
ed for by the staffthere.” It also contains 
a very significant admission of the Railway 
Administration that “the staff at Jubbulpore 
goods-shed are responsible for the loss of 
the consignment." The tranship summary 
to which it refers is Ex. P-16, It also does 
not show any note in the remarks column 
against No. 46 earried in waggon No, 31866 
of any package bearing that number being 
received short as it does regarding seven 
other packages. The Station Master, Itarsi, 
in very emphatic terms had written in his 
letter dated 2nd February, 1921, Ex. P.15, 
to the Deputy Traffic Manager, Bombay, 
that the consignment No. 46 was received 
at Itarsi on 18th November, 1920, and sent 
the same day in the same Roadvan waggon 
by 295 down. After making an endorse- 
ment dated 14th February, 1921, on it the 
said Exhibit was forwarded as No, N-9314 
dated 16th February, 1921, to the District 
Traffic Superintendent, Jubbulpore, asking 
him to verify the fact by reference to the 
summary Hx. P-16, and it is in reply to 
this that the above-mentioned letter Ex. 
P-19 dated 19th April, 1921, was sent by 
the District Traffic Superintendent, Jub- 
bulpore. This completely shakes the very 
foundation of the District Judge's conclu- 
sion that the goods were lost by a running 
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train theft between Ugaon and Summit, t.e., 
before the train arrived at Nandgaon. 

It appears the District Judge has ap- 
proached the case from a wrong standpoint 
of burden of proof and has consequent- 
ly failed to appreciate the evidentiary 


value or the importance of these documents 


and under-estimated the bearing they had 
on the question of loss. I am, therefore, 
compelled to differ from his conclusion, 
and to come to an independent finding of 
my own on this question. This chain of 
documents conclusively proves that the 
goods had gone past Lasalgaon as far as 
Itarsi and from there they had even gone 
to Jubbulpore. This completely nega- 
tives the defence that they were lost while 
they were enroute Ugaon—Lasalgaon— 
Nandgaon. The theory ofa substitution of 
some other package in suit cannot stand 
criticism for a single moment. The onus to 
prove loss is on the Railway Company. 
That onus was rendered very heavy in this 
case because it could not be discharged 
without disproving this unimpeachable 
documentary evidence and the admissions 
of its own servants and employees contained 
therein. The oral evidence of the guard, 
D. W. No. 3, who admits he saw nobody 
raiding the train and breaking the seals or 
opening the doors, cannot help the Company 
at all. He simply passed a memo. to the 
Station Master of Nandgaon on a mere sus- 
picion of robbery between Ugaon and 
Summit. He explains this by saying that 
he “suspected theft as thefts take place 
between that gradient." The distance be- 
tween Ugaon and Lasalgoan is 54 miles but 
the train takes 30 minutes to run as there 
is a steep bank and the train naturally 
goes at aslow speed and this has ordinari- 
ly afforded sufficient opportunity in the 
past to robbers to get into the train. He 
seems to have built up the theory of theft 
on this circumstance but there is no truth 
in it. 

There is no positive evidence that rob- 
bers raided the train in general or the 
waggon which carried the consignment 
No. 46/1 in particular. The evidence of D. 
W. No.4 the Station Master of Mareli is 
inconclusive, and, therefore, nob worthy 
of belief as itis devoid of important par- 
ticulars which would have proved the sub- 
stitution of No. 75/1 in place of 46/1 which 
he tries to prove. Similarly the evidence 
of D. Ws. Nos. 5 and 6 proves nothing. It 
was the duty of the Railway Company to 
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examine the Station Master, Itarsi, and 
District Traffic Superintendent of J ubbul- 
pore to explain away their telegrams and 
letters, if it believed that the contents of 
those exhibits were mistaken. The burden 
could not be discharged by keeping these 
. persons back and not giving the plaintiffs 
an opportunity to cross-examine them in 
ease they had endeavoured in their oral 
testimony to disprove their own admis- 
sions to the correctness of the facts recited 
by themselves in the aforesaid exhibits. 
It may be that consignment No. 75/1 may 
be missing and may have had to be re- 
booked as deposed to by the aforesaid 
witness, that it came in place of 46/1 had 
to be established by clear and cogent evi- 
dence sufficiently strong to rebut the 
documentary evidence which embodied the 
results of ll paka rit at m and 
ulpore by independent persons. 1am 
don pr all ad to believe of D. W. No. 2 
who cannot give any satisfactory account 
of what took place at Nandgaon. Tam not 
prepared to put any faith in the wire Ex. 
D-2 or Ex. P-17 also, as I am not convinced 
that they correctly narrate or represent the 
true state offacts which occurred. Yor 
these reasons, the inevitable conclusion is 
that the Railway Company failed to dis- 
charge the heavy onus that lay on it to 
prove the loss of the goods in question by 
a running train theft, It cannot, therefore, 
claim protection under the Risk Note in 
Form B. uu | 

In this view of the case it 1s not neces- 
sary forme to discuss at any length the 
further question of the wilful neglect of 
the Railway Administration or its servants. 
If any decision were necessary I would 
certainly hold that the Railway Company 
was guilty of gross wilful neglect in not 
introdueing the more effective precautions 
of running loaded goods trains by day and 
of locking the doors and sealing them early 
enough and that this omission was a wilful 
abstention from performance of its impera- 
tive duty and tbe Company 185 liable for 
the same. I have recently discussed this 
question at length in Abdul Karim v. Bec- 
retary of State for India (1). 

The decree of the lower Appellate Court 
is set atide and that of the first Court 
is restored and it is directed that plaintiffs 
shallget their costs in all Courts from the 
Railway Company which will pay its own. 

A. N.A. Appeal allowed. 
(1) 97 Ind, Oas 195; 9 N. L. J. 111. 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JoRISDICTION. 
March 18, 1926. 

Present:—Mr Justice Buckland, 
HOGARTH SHIPPING Co., Lro.— 
APPLICANT 
Tersus 
In re MITSUT BUSSAN KAISHA Lro. 

Interest Act (XX XII of 1889), s. 1—A ward under 
Arbitration Act, 1809— Court in which award has been 
filed, whether can award interest —' Court before which 
such debts or claims may be recovered’, meaning of. 

A Court in whichan award made under the Arbi- 
tration Act, 1899, has been filed has no power to order 
payment of interest on the amount of the award under 
the provisions of the Interest Act, 1839, inasmuch 
as it isin the position of an executing QOourt so far 
as the award is concerned and the "words "the Court 
before which such debts or sums may be recovered” 
appearing in s. 1 of the Interest Act refer to the Court 
which adjudicates as to the actual debt or claim, 


Mr. W. W.K. Page, for the Applicant. 
Mr. Steel Perkins (of Messrs. Orr, Dignam 
& Co.) Contra, 


JUDGMENT. —This is an application 
made on behalf of Hogarth Shipping Co, 
Ltd., for an order for payment of Rs. 1,680 
by way ofinterest upon the sum awarded. 

The award was made on 14th March, 1925, 
and on the 19th March was filed in Court. An 
application for execution ofthe award was 
made, andeventually on the 21st May Mitusui 
Bussan Kaisha Ltd.,applied for stayof exe- 
cution pending hearing of the appeal. On 
that application an order wasmade which was 
by consent except as regards the question . 
of interest. As regards interest it was ap- 
parently contended that no interest should 
be allowed on the amount of award. My 
learned .brother Mr. Justice C. C. Ghose 
ordered, eliminating such passages as do 
not refer to this question, that Mitsui 
Bassan Kaisha should pay to Messrs. Pugh 
& Co., the attorneys for the present appli- 
cant, the sum of Rs. 2,000 to cover the claim 
for interest made by Hogarth Shipping 
Company. It was further ordéred that 
Measrs. Pugh & Co. should not without an 
order of this Court pay the sum of Rs. 2,000 
to the Hogarth Shipping Company and 
finally it was ordered that the considera- 
tion of the question of the liability of 
Mitsui Bussan Kaisha for interest on the 
amount of the award be reserved for further 
consideration by this Court when the 
appeal is heard. Nothing need be said 
about subsequent proceedings beyond 
observing that the appeal has heen heard 
and dismissed. 
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It appears that the Hogarth Shipping Com- 
pany were claiming interest as one of the 
terms on which stay of execution should 
be allowed, and didnot claim interest on 
theaward, which indeed they could not 
have done as the award did not provide for 
it. Theonly question is whether or not they 
are entitled to interest as and from the 
date of the stay. The difficulty arises from 
the terms of the order, for the passage 
which I have last quoted cannot be recon- 
ciled with payment of interest being im- 
posed as one ofthe terms upon which stay 
of execution would be allowed, for had that 
been so,it must have been so provided in 
the order, It is inconceivable that the 
question of interest, merely as a ground 
"for stay, should be postponed by the 
learned Judge who was dealing with the 
question of the terms upon’ which the stay 
should be allowed. IconfessI have con- 
siderable sympathy with the applicants and 
but for the last passage in the order, I 
. should have been prepared to accede to 
the application but I am unable tosee how 
Ican doso consistently withthe language 
employed. ; 

Then the claim is further based upon 
the Interest Act. That isa different pro- 
position because such a claim, if sound, 
would entitle the applicant to interest on 
the award as and from the date of the 
award, but.it does not appear that any such 
claim ever was made. Neverthelessas the 
point has been taken now as an alternative 
I’ must deal with it. It appears to me that 
as regards the award this Courtis now in 
the position of an- executing Court and is 
not aCourtin which such sums or- debts 
may be recovered, to employ the language 
of the section. Those words,in my opinion, 
refer to the Court which adjudieates as to 
the actual debt or claim, There is no 
question but that the claim in other respects 
conforms to the terms of the section, but 
for these reAsons I do not think that it is 
open to this Court to grant interest at this 
stage to the applicant under the Interest 
Act. 

The applieation is, therefore, dismissed 
with costs. 


A, N, A. Application dismissed, 
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. BOMBAY HIGH COURT. 
Srconp Crv: APPEAL No. 603 or 1925, 
March 18, 1926. 
Present:—-Sir Norman Macleod, Kr, 
Chief Justice, and Mr. Justice Crump. 
MANCHERSHA SORABJI— 
PLiINTIFF—APPELLANT 
r VETSUS 
VIRJIVALLABHDAS JEKISONDAS— 
DEFENDaNT— RESPONDENT. 
Easements-—HRight of way for agricultural purposes, 


tf can be used for non-agricultural purposes—Increase 
of burden. 

A right of way which was enjoyed for agricultural 
purposes only may be used for non-agricultural pur- 
poses also provided that an additional burden is noc 
areny cast on the servient tenement. [p. 240, col. 


[Case-law referred to.] 

Second appeal against a decision of the 
Assistant Judge at Ahmedabad, varying 
a decree passed by the Joint Subordinate 
Judge, at Ahmedabad, 

Mr. P. B. Shingne, for the Appellant. 

Mr. H. V. Divatia, for the Respondent. 

JUDGMYENT.—The plaintiff sued for 
a mandatory injunction to the ‘defendant 
to remove the wall that he had erected 
obstructing the plaintiff's way from his 
Survey No. 519, on the south to Naroda 
Road, and for an injunction restraining him 
from obstructing the plaintiff, his servants, 
and tenants, their carriages, horges, etc., 
from using the said way on the south of his 
land to Naroda Road. 

In the trial Court the plaintiff proved 
that he had acquired a right of way by pre- 
scription over the defendant's land. The 
plaintiffs land was used for agriculture, 
and the plaintiffs Pleader conceded also 
that no horses and horse-carriages passed 
by the way, and to such a right they were 
not entitled; that the plaintiff's way was 
only for agricultural purposes, and that 
was the use to which Survey No. 519 had 
been put excepting once when bones were 
allowed to be stored; and that the plaintiff 
had never exercised the right to take horse? 
carriages, etc. The Judge, therefore, pass- 
ed the following order:— 

“Let the defendant, his agent, servants, 
and workmen be perpetually restrained 
from obstructing plaintiff, his agent, ser- 
vants, tenants to use the way of the breadth 
of six feet on the eastern boundary of 
Survey No. 516 from Naroda Road to the 
southernmost side of Survey No, 519, and 
for their carts, ploughs, cattle and men for 
agricultural purposes.” 

In appeal the Judge made some variation 
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in the decree of the lower Court with regard 
to the actual route for the right of way. 

The plaintiff has appealed on the ground 
that it ought to have been held that the 
plaintiff had a right of way for all purposes 
mentioned in the plaint, and not for agri- 
cultural purposes only. 

On the defendant's land a large number 
of buildings had been erected, and it might 
be that the plaintiff in the future would 
erect buildings on his land. He would then 
require to use the right of way for the occu- 
pants of such houses. EE 

The defendant relies on the decision 1n 
Desai Bhaoorai v. Desai Chunilal (1). The 
defendants had a right of way to their field 
from an adjoining field of the plaintiff. 
Until shortly before suit, the defendants’ 
field had only been used for agriculture, 
and the way through the plaintiffs field 
was used by them for ordinary agricultural 
purposes. The defendants, however, con- 
verted their field into a timber depót and 
began to use the way across the plaintiffs 
field for purposes connected with the timber 
trade. The plaintiff sued for an injunction. 
It was held that the plaintiff was entitled 
to an injunction restraining the defendants 
from using the way otherwise than for 
agricultural purposes. 

On the other hand, in Jesang v. Whittle 
(2), ib was held that, under s. 23 of the 
Indian Easements Act, aright of way en- 
joyed for agricultural purposes may be 
used for tbe purposes of a factory, provided 
no additional burden is thereby imposed on 
the servient heritage. 

With all due respect, it seems to us that 
the better order in Desai Bhaoorai v. Desai 
Chunilal (1) would have been to restrain 
the defendants from using the way across 
the plaintiff's field for purposes connected 
with timber trade, onthe ground that a 
burden not contemplated by the parties 
when the easement was acquired had been 
faid on the servient tenement. It might 
very well have been that the defendant 
could have used the right of way for pur- 
poses other than agricultural, without, in 
any way, placing a greater burden on the 
servient tenement, 

In Wimbledon and Putney Commons Con- 
servators v. Dixon (3), it was held that the 


(1) 24 B. 188;1 Bom. L. R. 658; 12 Ind. Dec. (x. s) 
: (8) 23 B. 595; 1 Bom. L. R. 37; 12Ind. Dec. (s. &) 
MO (1876) 1 Oh. D. 362; 45 L. J. Ch. 353; 33 L. T. 679; 
24 W. R. 466. 
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immemorial user of a right of way for all 
purposes for which a road was wanted in the 
then condition of the property, does not 
establish a right of way for all purposes in 
an altered condition of the property where 
that would impose a greater burden on the 
servieut tenement. Where aroad had been 
immemorially used toafarm not only for 
usual agricultural purposes, but in certain 
instances for carrying building materials 
to enlarge the farm-house and rebuild a 
cottage on the farm, and for carting away 
sand and gravel dug out of the farm, it was 
decided that those circumstances did not 
establish a right of way for carting the 
materials required for building anumber of 
new houses on the land. 

Again in London Corporation v. Riggs (4), 
the head-note runs as follows :— 

“Where the owner of a close surrounded 
by hisown land grants the land and re- 
serves the close, the implied right toa way 
of necessity to and from the close over the 
land operates by way of re-grant from the 
grantee of the land, and is limited by the 
necessity which created it. ; 

This re-grant, however, does not create & 
right to à way of necessity for all purposes 
for which the close may at any time be used, 
but only such a right of way as will enable 
the owner of the close to enjoy it as in the 
condition it happened to be at the time of 
the re-grant. 

For instance, if at the time of the re-grant 
the close was agricultural land, the owner 
of the close can only claim such a right of 
way asis suitable to the enjoyment of land 
in that condition: he cannot claim a right 
of way suitable to the user of the close as 
building land.” 

We vary the order of the lower Appellate 
Court by directing that the defendant, his 
agent, servants and workmen be perpetually 
restrained from obstructing the plaintiff, his 
agent, servants and tenants to use the way of 
the breadth of six feet, as settled by the Com- 
missioner, for their carriages, carts, ploughs, 
cattle,and men. If, then,in future the de- 
fendant has any reason to complain that the 
burden on the servient tenement is increased 
by the plaintiff's user, he can apply:to the 
Court to have it decided that the plaintiff 
is not entitled to increase the burden. 

No order as to costa. 

AN. A Decree varied, 


(4) (1880) 13 Oh. D. 798; 49 L. J. Ch. 297; 42 L. T. 
560; 28 W. R. 610; 44 J. P. 345. 
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PATNA HIGH COURT. 
CRIMINAL APPEAL No. 77 oF 1926. 
June 3, 1926. 

Present ;—Justice Sir Jwala Prasad, KT., 

. and Mr. Justice Macpherson. 
DINAMANI UDAIPAL RAM TEWARY— 
AcousED-—~APPELLANT 
versus 
EMPERO R-—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 114, 302— 
Murder-Circumstantial evidence— Conviction for 
abetment on circumstantial evidence, when proper. 

Though there are circumstances which throw a 
-good deal of suspicion on the accused, he cannot be 
convicted on circumstantial evidence alone where the 
circumstances do not converge in such a manner as 
to outweigh the possibility of innocence of the 
accused. To support a conviction of murder on cir. 
cumstantial evidence the circumstances must be 
entirely inconsistent and incompatible with the in- 
nocence of the accused. [p. 247, col. 2 | 

Where an accused is convicted not of murder but 
of abstment of murder a greater amount of circum- 
- stance would be required to show that though the 
accused was not the real murderer yet he had planned 
and abetted the murder. [ibid.] 


Criminal appeal from a decision of the 
Additional Judicial Commissioner, Chota 
Nagpur, dated the 20th March, 1926, 

Messrs. S. P. Varma,J. K. Dutt and B, 
N. Mitter, for the Appellant. 

The Assistant Government Advocate, for 


the Orown. 

JUDGMENT. 

Jwala Prasad, J.—This isan appeal 
by Dinamani who has been convicted by 
the Judicial Commissioner of Chota Nagpur 
under s. 302 read with s, 114 of the Indian 
Penal Gode and sentenced to transporta- 
tion forlife, The accused was also charged 
unders. 392 in the alternative, but has been 
acquitted of that offence, Thecharges run 
as follows :— : 

'“Wirst—Thatyou on the 2nd day of No- 
vember, 1925, at village Murchu (Murchu 
Bagicha) committed murder by intention- 
ally causing the death of Dineswar Ram 
Tewari and thereby committed an offence 
punishable under s. 302 of the Indian Penal 
Code. 

Secondly, in the alternative that you, on 
or about the said 2nd day of November, 
1935, at Murchu Bagicha abetted some 
unkaown persons in the commission of the 
said offence of murder which was com- 
mitted in consequence of your abetment 
and that you were present whilst it was 
being committed and thereby committed 
an offence punishable under s. 302, Indian 
Penal Code, read with s. 114 ofthe Indian 
Penal Code."- 

16 


“to renew their licenses. 


~ 
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The trial was with the aid of four as- 
sessors all of whom were of opinion that 
the accused did not himself murder tho 
deceased but that he abetted and instigated 
the same and was present at the time when 
the murder was committed. 

The deceased Dineswar was the brother 
of the accused Dinamani, both of them 
being sons of Drigpal. Their estate consisted 
of two villages Banapiri and Kanau : 
Kanauj is about two miles towards the 
north. The estateis under the management 
of the Chota Nagpur Encumbered Estates 
Act from the time of their father. They 
had been allowed by the Iincumbered Estate 
some manjhiahs land for maintenance. 
Drigpal died about three years ago. ‘The 
deceased Dineswar was married about four 
years ago with Motin Kuari, daughter of 
Chuni Ram (P. W. No. 1) of Pandra about 
four miles from Banapiri. Dineswar had 
a daughter born to him about 18 months 
ago. The family has beenseparated for the 
last several years (about 12 or 14 years) and 
the house alsohas been divided by means 
of apartition wall. The parents used to 
live with Dineswar and the mother after 
the death of Drigpal still continued to live 
with the deceased. Dinamani has becn 
living by himself with his wife and 
children, aud Gondura is one of his scns. 
The produce of the manjhiahs land used 
to be divided unequally, appellant Dina- 
mani getting about 6-annas share and 
Dineswar 1C-annas apparently on account of 
the parents living jointly with him. ‘This 
created a sort of difference between the two 
brothers and they used to quarrel about it. 
The quarrel was lately settled on account 
of the intervention of one Baraik Kim 
Kishun Singh (P. W. No. 16) of Sosai ard 
since the last festival of Deothan which 
occurred a week before the occurrence tho 
feelings apparently improved. 


On Monday, the 2nd of November, 1525, 
the two brothers along with Gonduria went 
to Ranchi 12 miles away from their village 
Banapiri in order to deposit their guns and 
Gondura son of 
Dinamani returned home at 4 P. m., leaving 
the brothers Dinamani and Dineswar be- 
hind. The two brothers left Ranchi tege- 
ther in ihe afternoon cn bicycles, and cn 
their way at Jiri about four or five miles 
from Ranchi they caught up Aku Sahn ci 
Banapiri, Shaikh. Lalu of Banapiri ena 
Mothu Bhagwat of Purio (P. Ws. Nes 2,3 
and 4) whohad aleo been to Rerchi ard 
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had left a little earlier than Dinamani and 
Dineswar and were going on horse baok. 
Dinamani and Dineswar proceeded ahead 
along the public road which they left in 
order to goto their village Banapiri and 
passed through a mango grove in the 
Mauza of Murchu where Dineswar was 
attacked and assaulted by a sharp cutting 
weapon, such asasword and died. Dina- 
mani ranon his bicycle southward and 
then eastward along the road to a village 
called Purio about 14 or 2 miles. Banapiri 
was at adistance of half a mile to the 
south-westfrom the point where Dineswar 
was murdered and Jiri is about the same 
distance to the south. At Banapiri he 
went tothe house of Mothu Bhagat and 
cried for help “Bhagat Saran Deo” (Bhagat 
give me protection). Mothu Bhagat and 
his companions had not, till then, arrived, 
but the cry of Dinamani attracted the 
attention of Shaikh Matun, Mohit Sahu 
and Shaikh Jadu who were at the house of 
Mothu Bhagat or near about. The accused 
told them of what had happened. He said 
that while he was coming along with his 
brother back from Ranchi and was passing 
the mango grove in village Murchu his 
brother was attacked by a gun fire; he 
fell and two persons sat’ upon him. Seeing 
this he turned back his bicycle and ran 
away in order to save himself. In the 
meantime Mothu Bhagat and others arrived 
to whom also the story was related. A 
number of people about 20 to 25 collected 
at once and’ went to the place of occur- 
rence. There they saw the body of Dineswar 
lying hunched up and also saw several 
injuries upon his person; this was after 
8 P. m. Thereafter the party dispersed 
and appellant, Dinamani, came to Banapiri 
and there related the story to Timan and 
his mother. Some people from Banapiri 
also came to the place of occurrence at 10 
P. M, that night, and Timan & servant of 


the deceased remained in charge of the 


podys 

The next morning at 7 4. M. the appel- 
lant lodged information at the Thana which 
is 12 miles from his village. He stated 
before the Sub-Inspector practically what 
has been stated above as regards the oc- 
currence. He says that atabout 8 P. m. “we 
got into agarden at Murchu, just when 
there had been a report of a gun. Instantly 
my brother who was going ahead fell down 
from bicycle and two persons ran towards 
yim. I turned my cycle back and hastened 
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to a village named Purio and made an . 
outery. There I took with me. Mothu Bhagat 
and others about 20 or 25in number and 
came back into the garden in Murchu 
where my brother had fallen down. I ` 
found that the dead body of my brother 
was lyingin the garden. There were three 
strokes inflicted either with a balua or 
sword on his neck and he was dead. In 
hurry as I wasI could not noticeif there was 
any other injury on any part of the body 
caused by strokes or gun shot. A piece of 
wood of gun waslying about the spot. I 
have come leaving it behind where it was. 
It was moon-light when the gun was fired, 
but I could not identify anyone for the 
darkness spreading within the garden. I 
have suspicion against Dhana Uraon of 
Kanauj. The reason for this is that there 
has been dispute - relating to land be- 
tween Bishun Singh of Banapiri and Dhana 
Uraon of Kanauj going onfor the last 3 
years ; we have been helping Bishun Singh 
of Banapiri. Last year Bishun Singh lost 
the case relating to land dispute, We 


reasons for which ill-feelings have been 
in existence between Dhana Uraon and 
us. Last year in the paddy cutting > 
season Dhana Uraon had threatened saying 
that he would shoot us the two brothers, or 
anybody who would dare come to cut the 


paddy. It was the fear for which we 


abstained from cutting the paddy, and decid- 
ed to seek redress in the Civil Court, 
Dhana Uraon of Kanauj has also got a 
gun", 

The suspicion which the appellant enter- 
tained of the murder having been commit- 
ted by Dhana Uraon mentioned in the First 
Information was stated by him immediately 
to the people in Banapiri when he ran to 
the place as well as to the men in Banapiri. 
when he reached there on the night of the 
occurrence. ` 

After recording the First Information the 
Sub-Inspeetor went tothe scene of occurr- 
ence and made certain investigations. At 
Banapiri he examined the mother and the 
widow of Dineswar and also .Chuni Ram. 
From their statements he came to know 
that there had been some enmity between 
Dineswar and Dinamani. This aroused his 
suspicion with the result that the house of 
Dinamani was searched. A number of ` 
weapons, such as a pistol, gun and a sword 
were found in his house. One sword was. 
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found concealed under a sheet on a charpai 
of the accused. The sword contained some 
small stains of blood and a hair. On the 
following day he was told by witnesses 
Mangra, Budhua and Birsa of village 
Murchu where the murder took place that 
they had heard firing of a gun whereupon 
they rushed from their Khalian and when 
they came near the grove they sawthat the 
victim was attacked by three men, one of 
them ran towards the village, a small short 
man named Dinamani ran towards Banapiri 
and was cycling back southward along the 
road, and the third man was not identified: 
, After investigation the accused was sent 
up for having committed the murder upon 
his brother Dineswar, and after judicial 
inquiry he was committed to the Oourt of 
Session. 


Twenty-seven witnesses were examined on 
behalf of the prosecution. The learned 
Sessions Judge has discarded the evidence 
‘of Murchu witnesses referred to above who 
posed themselves as eye witnesses. He has 
also discarded the evidence of Shaikh 
Matun, Mohit.Sahu and Shaikh Jadu (P. Ws, 

‘Nos. 5 to 7) of Purio who tried to prove 
that the accused when he first arrived in 
that village broke down and confessed that 
he and his son had murdered Dineswar. 


As regards the sword which was discover- 
ed from underneath the bedsheet, it bore 
no distinctive mark and the chemical analy- 


Bis could not show that the blood in ques-: 
' tion was human blood. 


The hair on the 
Bword was not compared with the hair of the 
deceased. There is, therefore, nothing to 
Show whether the hair in question had any- 
thing. to do with the murder. Had the 


. word been used by accused Dinamani for 


f 


the purpose of murdering his brother 
Dineswar he would have cleaned it, as ob- 


: served by the learned Sessions Judge, after 


using the same in murdering his brother 
and would not have placed the sword in 
the compromising position. If somebody 
else was employed by the accused to murder 
the deceased he would probably have used 
his own weapon and had he used the 
weapon supplied by the accused he would 
not have brought the weapon back to the 
accused nor would the accused have kept 
it underneath his bedsheet. The learned 
Sessions Judge, therefore, came to the con- 
Clusion that the discovery of the sword 
doss not in itself go very far towards 
establishing the guilt of the accused. 
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The accused has, therefore, been con- 
victed upon other circumstantial evidence. 

The first and the most astounding circum- 
stance is the existence of enmity between 
the accused and his deceased brother Dines- 
war. Witness No. 1, Chuni Ram, father-in- 
law of the deceassd, says that the brothers 
were on bad terms of enmity from before 
the death of their father Drigpal and that 
the accused used to live separately. The 
deceased Dineswar with his wife used to 
live with his father Drigpal and Ajnas his 
mother. A daughter was born to Dineswar 
about 18 months ago and at that time the 
deceased told the witness that the accused 
had threatened to killhim. Continuing he 
says that Ram Kishun Singh of Sasai (P. 
W. No. 16) came to Kanapiri about a year 
and-a-half ago to effect reconciliation be- 
tween the two brothers. In cross-examina- 
tion this witness admitted that his know- 
ledge of quarrel between the two brothers 
was hearsay. He says “I have not actually 
witnessed any quarrel between the brothers. 
Ihave only heard about it. l heard of 
their enmity even before Dineswar's daugh- 
ter was born. Ram Kishun had restored 
friendship between them." The threat 
referred to in the examination-in-chief was 
probably about 18 months when the daugh- 
ter was born to Dineswar Neogy. 

The next witness who speaks about this 
enmity between the two brothers is Timan 
(P. W. No. 13) servant of the deceased. 
He says that "Dinamani and Dineswar were 
on terms of enmity. Ram Kishun Baraik 
was called by them to mediate in the 
quarrel about one and-a-half years ago”. 

Musammat Motin (P. W. No, 22) wife of 
the deceased says “From the time of her 
(daughter's) birth there was enmity between 
my husband and his brother. The latter 
said that, as children were being born to 
Dineswar, he (Dinamani) would kill him, 
I myself heard these threats. My maternal 
uncle, Jotu Ram, lives in Pirra, He came 
to Banapiri in Bhado last, when there wasa, 
quarrel between the brothers. He warned 
my husband never to go about unaccom- 
panied and advised him to secure the 
windows with iron bars, lest his brother 
should kill him. The quarrel in Bhado 
We had a 10-annas shaie 
and he had 6-annas and he wanted larger 
share. Since this quarrel my husband nevi r 
dared to sleep outside the house, and when- 
ever he visited his relatives, he used to 
sleep inside with them upstairs i possibilis. 


vod 
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She further says that when they were 
about to start her husband’s pagri fell off 
and she told him not to go as the omen was 
unfavourable and she also told him not to 
accompany his brother, but the deceased 
replied that it would be allright as others 
were going too. When questioned, - the 
witness said “Since the time of Deothan in 
Kartik there had been a` reconciliation 
between the brothers. That was just a 
week before the murder. Despite the re- 
conciliation I was still afraid, because I did 
not believe it was a real one, and we con- 
tinued to take the same precaution as before 
iiie The quarrel was due to the fact that he 
got smaller share of the produce (six annas 
in the manjhiahs land) than we did. The 
dispute was not referred to the manager... 
..The reconciliation which had taken place 
at the time of Deothan was brought about 
between the two brothers, nobody mediated 
between them on that occasion". 

Musummat Ajnas Kuar (P. W. No. 23) 
mother of the deceased speaks about the 
quarrel between the two brothers as fol- 
lows: "In Asin last Dineswar told me that 
his brother was seeking to cut him. He 
gave up food and drink. A year and-a-half 
previously also Dineswar had told me that 
his brother was threatening him, I remon- 
strated with Dinamani, who denied that he 
had any intention to commit violence. As 
I was very much upset I did not ask Dina- 
mani why he had fled away to Purio. I 
know Dhana Uraon of Kanauj. He is our 
tenant. We are on good terms". 

Ram Kishun Singh of Sosai(P. W. No. 16) 
gays "I went to Banapiri more than a year 
ago. | was sent for by thetwo brothers and 
their. mother to compose quarrels in the 
family. The two brothers were on terms of 
enmity. with each other. I decided that 
their mother ought to be properly main- 
tained by them and that the worship of the 
family deity should be properly performed, 
Dinamani used to live separately from his 
father. Dineswar and his father and mother 
lived together. Dineswar had a daughter 
who was an infant in arms when I went 
there. Dinamani wanted a half share of 

“the property, but in his father's time I heard 
that the property had been divided into 
three shares and a share of only $-anna 
or Gmnna had been given to Dina- 
"mani I was called to Banapiri by both 
parties to the quarrel. Isettled how much 
each of the brothers should give up 
towards (heir; mothers maintenance. 


` 
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Neither of them wanted to give up any 
part of their share. Dineswar did not 
complain to me of any threat on his life 
by Dinamani. Dinamani himself did not 
tell me that he had demanded 8-annas share, 
His mother told me.” 

The evidence referred to above es- 
tablishes beyond doubt that there was a 
dispute between the two brothers. That 
dispute was coming on from the time of 
their father Drigpal. It accentuated when 
a daughter was born to Dineswar 18 
months before the date of occurrence. The 
reconciliation was brought about through 
the intervention of Ram Kishun Singh. 
The appellant threatened the deceased now 
and then, and a fresh reconciliation was 
effected a week before the date of occur- . 
rence at the Deothan festival. When the 
two brothers started for Ranchi on the 
day of occurrence there was no sign of 
any difference between them.  Dineswar 
had not in the least suspected of any foul 
play. The trip to Ranchi, it seems, was 
arranged between the two brothers on a 
previous day, and in the morning of Monday 


when Dinamani was ready to start he called 


out to  Dineswar and Dineswar, who 
readily responded to the call, accompanied 
his brother without the least suspicion. 
There is nothing to show that anything 
serious had happened between the brotherg 
before the oceurrence. There was, no doubt, 
dispute between' the two brothers,-and the 
accused was claiming more share ‘in- the 
produce of manjhiahs ‘land than was allot- ` 
ted tohim. The dispute did not develop 
to such an extent asto lead to any -ease 
either civil or criminal or a reference’ tg, 
the Manager of the Encumbered Estateg 
who was in charge of their properties. 
The dispute arose in the time of their 
father Drigpal, and it is probable from 
what is disclosed in the evidence of Mothu 


- Bhagat (P. W. No. 4) that the appellant 


had reason for dissatisfaction with his 
father. The witness says that his father 
Drigpal had kept several dancing girls 
and that he was convicted and imprisoned 
for dacoity and also in sarua cutting case, 
The unequal division of the manjhiahs 
land took place during the time of the 
father and the accused is said to have 
once assaulted his father. All this indicates 
that the real cause of the - dispute be- 
tween the two brothers Dinamani and 
Dineswar was the attitude of Drigpal, 
apparently accused Dinamani was not satis- 
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fied with his father who separated from him. 


and began to livejointly with his younger 
Bon Dineswar. 

The accused stated in the First Informa- 
tion that there was enmity between Dhana 
Uraon of Kanauj and the deceased. The 
cause of enmity was stated to be that 
there was a dispute between Dhana Uraon 
.(P. W. No. 15) and Bishun Singh (P. W. 
No.14)in which the deceased sided with 
Bishun Singh. This incident was sug- 
gested by the accused as accounting for 
the murder of Dineswar by Dhana Uraon 
and his adherants. Aku Sahu (P. W. 
No. 2) admits that there was a dispute 
about some paddy between Dhana Uraon 
. and Bishun Singh. -Bishun Singh is the 
same person with whom the brothers left 
their gun for being deposited before the 
Magistrate for renewing their licenses. 
The dispute was inquired into by the 
Manager of the Encumbered Estates locally 
and the paddy was awarded to Dhana Uraon. 
The dispute arose as both Bishun Singh 
and Dhana Uraon were given hukum- 
namahs by Drigpal for the same land. 
-Dhana Uraon's case was that his hukum- 
namah was given several years before that 
of Bishun Singh. While this dispute be- 
tween Dhana Uraon and Bishun Singh was 
admitted, the witnesses on behalf of the 
prosecution’ have stated that neither 
Dineswar nor Dinamani gave any support 
to any of the disputants Dhana Uraon or 
Bishun Singh. The suggestion made by 
the accused as accounting for the murder 
is flimsy. The prosecution has asserted 
that the deceased had enmity with nobody 
except his brother the accused Dinamani 
in the present case. The nature of the 
enmity. and ' dispute with Dinamani has 
already been stated above. 

The next circumstance relied upon by 
‘the prosécution is the fact that the two 
brothers were returning together from 
Ranchi and were together - at the time 
when the murder took place and conse- 
quently the accused was the last person 
found in the company of the deceased and 
was expected toknow how the murder took 
place. He did not give à true account of 
it and, therefore, he is guilty of conceal- 


ment of the truth with a view to exclupate . 


himself. 
The circumstances under which the two 


brothers left their village Banapiri in the 
morning of Monday, the day of oecurrence, 
have already been stated above. They had 


~ 
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to deposit their guns and renew their 
licenses and they started together along 
with Gandura son of the aecused. At 
Ranchi they met two men of their own 
village Aku Sahu (P. W. No. 2) and 
Sheikh Lalu (P. W. No. 3) and also Mothu 
Bhagat (P. W. No. 4) of Purio. Pande 
Nabakishore Rai of Sakarhutoo (P. W. No. 
18) a zemindar and karperdaz and an old 
acquaintance of the family saw the bro- 
thers at the bhatti west of the Registration 
Offiee in Ranchi with Bishun Singh and 
Dhirtu Singh. Dinamani had a talk with 
him aboutsome proposal for the transfer of 
land by Dhirtu Singh. Bishun and Dhirtu 
went to his house in the evening witha 
gun and asked to stay in the night say- 
ing that their landlord (the accused) 
would ‘come the next morning to fetch the 


gun. 

Bishun Singh. (P. W. No. 14) says that 
he saw the two brothers in Ranchi, Dines- 
war had gone there to get his gun in- 


'Spected and as he could not get it done 


that day he left it with him (Bishun) and 
said that he would go next day at 10 4. M. 
This happened at4 P. w. in the afternoon. 
He alsosaw Gondura at Ranehiat 20r 3 


P. M. 

Mothu Bhagat (P. W. No. 4) a zemindar 
and eultivator of Puriosays that he had 
seen the two brothers as wellas Gondura 
son. of Dinamani at the Ranchi kutchery on 
the day of occurrence. Aku Sahu (P. W. 
No. 2) and Shaikh Lalu (P. W. No. 3) had 
also seen them at Ranchi, Mothu Bhagat, 
Aku Sahu and Sheikh Lalu left Ranchi 
together and came up to Ratu, two of 
them were on horse back. They were over- 
taken by Dinamani and Dineswar going 
on bicycles at Jiri, 5 miles west of Ranchi. 
Mothu Bhagat asked Dinamani about Gon- 
dura whom he did not find there and he 
was told that he had already left and gone 
ahead. The two brothers then went om 
cycling and while passing through the 
Murchu Bagicha the occurrence took place. 
The accused after the occurrence, as has 
already been stated, hurried on his cycle 
to Purio. 

The case of the accused is that his bro- 
ther who was ahead of him was sudflenly 
attacked and a gun fired at him, then he 
fell down and two persons satupon him. 
Through fear of his own life he ran on 
his bicycle to Purio. 

Excepting that the two brothers were 
together, there is nothing suspicious notice 
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about them either at Ranchi or on their 
way, to, Murchu. The witnesses who saw 
them at Ranchi do not mention of any- 
thing suspicious 
The two brothers together went to Langra 
.Munshi, they were seen together in the 
kutchery by the witnesses referred to above, 
they were together when they overtook 
their neighbours at Jiri, they had a talk 
` with the men. The case of the prosecution, 
if true, is that the accused had a deep- 
laid plan to murder his brother and he 
accompanied him or he took his brother 
with him.after having arranged for the 
murderon the road near Murchu Bagicha. 
We do notknow whether anybody accom- 
panied the two brothers and Gondura son 
of the accused. The time and the place 
of murder must have been well pre-medi- 
tated and the. whole plan well worked up 
and defined. The attitüde of aman who 
has within him such a deep-laid plan and 
design would betray some trace of itin his 
movements which in this case extended 
for a considerable length of time. Some- 
thing unusual would have been /seen 
about Dinamani by the witnesses when 
they saw him at Ranchi and on way back 
from Ranchi to Murchu. The witnesses 
describe the entire movament of Dinamani 
as anatural one, he talked with them openly, 
freely and without any sign of confu- 
sion, he talked of business regarding ex- 
change of lands, made arrangement for 
depositing the gun of Dineshwar and 
when he overtook his neighbours he replied 
in the naturale way as regards his own son 
having left ahead. The suggestion on be- 
half of the prosecution is that Dinamani 
sent his son ahead in pursuance of his plan 
to murder his brother on the road near 
" Murchu, Dinamani still does not show any 
signs of disturbance in his mind when 
Mothu Bhagat asked him about his son. 

* The next circumstance against the accus- 
ed is said to be his suspicious conduct after 
the murder. Seeing his brother having 
been attacked he turned his cycle back and 
came along the road southward and turned 
eastward andcame tovillage Purio. This 
village is a mile and-a-balf or two miles 
from the place of occurrence. Jiri is 
half a mile away from the place of occur- 
rence just south of it. Banapiri the 
residence of the accused is north-west at 
a distance of half a mile from the place of 
occurrence. It is said that the natural 
thing for the accused to do was to go to 
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Jiri or Banapiri, the two nearest villages 
instead of going to Purio which was at 
a much longer distance. Itis said that the 
natural inclination of the brother if he was 
not guilty would be to run to the nearest 
place to seek for help for his brother. 
The case ofthe accused as disclosed in 
the First Information is that he heard a gun 
fire. His brother was found hunched up 
from his bicycle as he was so found after 
the murder and two persons rushed towards 
him and set upon him. If the firing of 
the gunis true and if the sudden attack 
upon his, brother is trug, then the first 
thing for the aceused Dinamani to do 
would be to save himself. ‘If his case is 
true, he did not know who the assailants 
were and from where they had come. ` 
Banapiri would be out of question. He 
was south of the place of occurrence at point 
A and he could go to Banapiri only by 
coming down and takinga circuitous. way 
across the fields, and it is not known whether 
there was any road for cycling in that way 


` to Banapiri. The other village Jiri, which is : 


south ofthe place of occurrence, had ac- 
cording to the evidence of the Sub-Inspec- 
tor adifficult way for cycling. The Sub- 
Inspector says “It is possible for a bicyclist 
to ride to the basti of Jiri, even at night. 
There is a village road and it might cause 
some diffieulty at night." To Court he. 
says "It is not any worsethan the road to 
Purio. Infact, itis better.” We do not 
know whether it was known to the accused 
that there was any road for cycling to 
Jiri. At Purio he had the advantage 
of readily finding Mothu Bhagat whom he 
had left at Jiri. Mothu Bhagat appears 
to be à man of some consideration and from 
what is known the accused could expect 
ready help from him. The fact is that 
when he arrived there even during the 
absence of Mothu Bhagat lot" of people 
collected there andshowed interest in the 
matter, and just when Mothu Bhagat arriv- 
ed they all came at. once to the place of 
occurrence, 7 : 
The next suggestion is that the mention 
of gun firing was a. concoction of the accused, 
inasmuch as the deceased had received 
injuries by means of a sword and there 
was no sign of his being shot with a gun, 
Murchu witnesses Mangra Uraon, Budhua 
and Birsa (P. Ws. Nos. 8, 9 and 10) say that 
they had heard a gun fire and that they 
had seen three men one of whom was 
Dinamani, the other wasa dark and short 
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fellow who ran away towards Banapiri and 
the third’ was not recognized by them. 
This part of the évidence of these witnesses 
doss not in any way conflict with what the 
accused himself said. Upon this evidence 
it cannot be said that there was no gun 
firing. Probably the firing of gun was with 
a view to terrify the two brothera Dinamani 
and Dineswar and to confuse them. The 
deceased Dineswar was suddenly attacked 
by several persons. The injuries on his 
person indicate that he had received not 
less thaneightinjuries. Therefore, his as- 
sailants were many. The attack by so many 
persons upon Dineswar in the circum- 
stances was sufficient to terrify the 
accused and make him run away from it 
to aslong a distance as possible and to 
such a secure place as he could get. 
Therefore, his going to Purio or his narra- 
tion of the story introducing gun firing 
does not appear to be in any way inconsist- 
ent with his innocence. 


Next it is said that when the accused 
came back to wherehis brother was lying 
with the people from Purio he did not 
actually go near the corpse. It is said that 
this is a very unnatural attitude. The wit- 
nesses arenot very accurate on this point and 
this itself is not a circumstance which 
would irresistibly show that the accused 
was guilty. 


The conduct of the accused from his 
village Banapiri to Ranchi and back to the 
‘place of occurrence has already been noticed. 
After the occurrence except the aforesaid 
circumstance of his not going to Jiri or 
Banapiri the nearest places but his going 
to amore distant place Purio and his not 
having gone near his brother's corpse when 
the villagers weht there, there is no other 
incriminating circumstance shown against 
the accused, On the other hand it is an 
astounding circumstance in favour of the 
accused that he goes to Purio immediate- 
ly, narrates the’ story about the murder of 
his brother, brings people to the ecene of 
occurrence, then he goes to his own village 
Banapiri, reports the occurrence to his 
‘mother and wife of the deceased; he trumpets 
the murder to everybody just when it was 
fresh and the incriminating evidenceagainst 
him could be found out. This is not the 
attitude of a murderer unless we attribute 
to him a very high degree of intelligence 
and that he did all these acts in order to 
divert the attention of the people from the 
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truth in thecase. Buta guilty mind has 
not such a courage, 

Another important point is that in order 
to cause the injuries upon the person of the 
deceased several persons must have attack- 
ed him. There was no necessity of engag: 
ing so many persons to kill the deceased 
when he was alone; Dinamani himself 
could have done it very easily, orat the 
best he could have got the assistance of 
his 80n; one or two strokes with a sword 
would have been quite sufficient. The ac- 
cused, if he was the assailant, would have 
dealt a wellaimed blow and there would 
have been no necessity of causing so many 
injuries on the person of the deceased. 
The injuries shów that there were several 
assailants, because the two brothers were 
going together and they could not expect 
to accomplish their object without out- 
numbering them. The injuries further 
show that the attack was haphazard and 
was not so well-aimed as it would have 
been if Dinamani who had been accom- 
panying the deceased for some distance had 
attacked him. 

Therefore, although there are certain 
circumstances which show a good of suspi- 
cion on the accused, more particularly the 
existence of enmity, yet the circumstances 
in this case do not converge in such a 
manner as to outweigh the possibility of 
innocence of the accused. In other words 
the circumstances are not entirely incon- 
sistent or incompatible with the inno- 
cence of the accused. It must be remem- 
bered that the accused has been convicted 
not of murder but of the abetment of mur-- 
der anda greater amount of circumstance 
would be required to show that though he 
‘was not the murderer as has been found 
by the assessors and the learned Sessions 
Judge yet he had planned and abetted the 
murder. 

In these circumstances, differing from the 
view taken by the learned Sessions Judge 
and the assessors I would set side the 
conviction and the sentence passed on the 
accused and set him at liberty. 

Macpherson, J.—I agree that the 
appeal should be allowed. 

One is always loath to interfere with the 
finding on a question of fact of a Sessions 
Judge agreeing with four assessors, of 
whom in this instance two are Hindus who 
do not hesitate tohold a Brahman guilty of 
abetment of the murder of his brother, 
But it is possible that the assessors relied 
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upon portions of the evidence which the 
learned trial Judge bas rightly rejected. 
Theremuant on which he convicted con- 
sisted mainly of (1) evidence of motive and 
(2) evidence of the actions of the appellant 
after the occurrence. 

Motivein the shape of bitter enmity on 
the part of appellant, Dinamani, towards his 
younger brother Dineswar appears to me to 
have been abundantly established by .the 
testimony of the mother of the appellant, 
the wife of deceased, and the friends, ser- 
vants and neighbours of the family. The 
il.feeling was nothing new. Some twelve 
years ago appellant had madea very violent 
assault upon his father, with the result that 
there was a separation in the family in mess 
and property, the father and the younger 
brother Dineswar remaining joint, while 
the appellant Dinamani separated com- 
' pletely. The family estate was being ad- 
ministered under the Encumbered Estates. 
Act and the Manager had given the man- 
jhthas lands to the family from which to 
support themselves. Subsequent to the 
partition the division of the produce of 
those lands, was two-thirds to the father 
and Dineswar and one-third to the appel- 
lant. As appellant felt aggrieved at this 
division the result was, that the ill-feeling 
which had precipitated the partition con- 
tinued right up to his father's death some 
three years ago, Thereafter the appellant 
was resentful because he considered that he 
ought to get half of the l16-annas of the 
family property instead of the one-third 
which had fallen to him on partition and 
his annoyance was increased when a child 
was born to Dineswar. He threatened the 
life of the latter who had to take very 
special precautions against assassination. 
“There was indeed a recent reconciliation 
between the brothers about a week before 
the date of the murder, but ifit was not 
entirely superficial it was, at any rate, dis- 
trusted by the women of the family. In 
fact, violenee by the appellant towards his 
brother was always a very probable con- 
tingency and the stringent precautions for 
the safety of the latter were relaxed for 
the first time on the day of occurrence. 
Deceased, enoreover, had no other enemy 
and the murder was certainly a premedi- 
tated one. | 

But though there are elements of very 
grave suspicion in the appellant's conduct 
in connection with and after the attack on 
deceased in his presence and in particular 
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in his story to the- Police, the cireumstan- 
tial evidence even when supported by the 
discovery of a sword in the bed of appel- 
lant, whereon was a human hair and blood 
not proved to be human and even when 
strengthened by the proof of motive set out 
&bove, fails in my judgment, though it may 
be by a very narrow margin, to bring home. 
to the appellant completely the offence of 
&betment of the murder of his brother of 
which he has been convicted. In short, 
the evidence adduced. and believed is not 
altogether incompatible with the innocence 
of the appellant. i p 


AN. A. Conviction set aside. 


be eee | 


CALCUTTA HIGH COURT. 
.. CRIMINAL MISCELLANEOUS No. 31 or 1926. 
, February 18, 1926, 

Present :—Justice Sir Charu Chunder 
Ghose, KT., and Mr. Justice Duval, 
THOMAS —Accusg0—PETITIONER 

VETSUS l 
EMPEROR-—OpProsrrE PARTY. 

Cr. P.C. (Act V of 1898), ss. 448, 449—European 
British subject—Enquiry as to status—Appeal barred, 
application for enquiry, whether maintainable ~= 
Limitation Act (LX of 1908), Sch, I, Art. 155—Appeal 
from order of Judge of High Court in Criminal 
Sessions, limitation of —Evidence. . 

Article 155 of Sch. Iof the Limitation Act is not 
limited in its application to. appeals to the High 
Court.from the Sessions. Courts in the moffusil or: 
from other Courts from which appeals to the High 
Court lie direct but applies also to appeals to the 
High Court under s. 449, sub-cl. (1) (c) from an order 
or sentence passed by a Judge of the High Court 
presiding at the Ordinary Original Oriminal Sessions 
of the High Court. (p. 249, col. 2.7 Ae 

Inasmuch as an application under s. 449, sub-cl. (1) 
(e), Or. P. O., for determination of the prisoner's 
status must necessarily precede an application for 
leave to appeal, where no application for leave to 
appeal ean be presented, the time for appealing 
having expired, the application for determination of 
the prisoner's status is also not maintainable. [ibid.] 

‘A statement in an affidavit by the accused's wife 
that she heard from their grand-parents while they 
were all living together that the accused's grand- 
father was born in England of English parents, 
though not controverted by the Crown by a counter- 
affidavit is hearsay evidence and is not sufficient to 
establish the status of the accused as a European 
British subject. [p. 250, col. 1.] 

Criminal application for leave to appeal 
against an order of Mr. Justice B. B. Ghose 
presiding at the Fourth Criminal Sessions 
of the High Court, 
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Mr. H. M. Bose, (with him Babu Bhagirath 
Chandra Das), for the Accused. 

Mr. A. K. Basu, for the Crown, 

JUDGMENT.—This is an application 
by O. W. Thomas, who is a prisoner in 
the Presidency Jail, for leave to appeal 


after determjnation of his status, against 


his conviction and against the sentence 
passed on him by Mr. Justice B. B. Ghose 


presiding at the Fourth Oriminal Sessions 


held in this Court in July, 1925. 

The prisoner was found guilty by a Special 
Jury of having committed an offence punish- 
able under: s. 471, and thereafter the 
learned Judge presiding at the Sessions 
sentenced him to undergo rigorous impri- 
sonment for a period of two years, This 
was on the 27th July, 19825. 

The present application was not present- 
ed-to the learned Acting Chief Justice 
till the 16th February, 1926. The question, 
therefore, arose whether, if the appeal it- 

elf had been presented on the 16th Febru- 
ary, 1926, it would have been within time. 
Larned Counsel, who appears in support 
ofthe application, suggests that the only 
matter for our determination at this stage 
is one under s. 449, sub-cl. 1 (c) read with 
8. 443, sub-cl. 1 (a) of the: Cr. P. O,, for the 
determination of the status of the prisoner, 
and that the question of limitation does 
not arise on the present applieation. We 
are unable to agree with learned Counsel on 
this point, and we must examine the ques- 
"tion whether the present application itself 
is on the facts of this case within time. 
An application such as the present one for 
the determination of the prisoner's status 
must necessarily precede an application 
for leave to appeal. There are, no doubt, 
three stages in cases of this description— 
(1) the question of the determination of the 
Status of the prisoner, (ii) application for 
"leave. to appeal, and (iii) admission of the 
appeal itself. If, as will appear from the 
faets of this case, no applieation for leave 
to appealcan now be presented, inasmuch 
as the time to prefer an appeal has expir- 


. ed, the application for the determination . 


of the prisoner'sstatus so asto enable him 
to apply for leave to appeal must necess- 
arily be out of time. 

It appears to us that appeals under s. 449, 
sub-cl. 1 (c), must be governed by Art. 155 
of the second division ofthe First Sche.lule 
to the Limitation Act. That article pro- 
vides that “except in cases provided for 
by Arts. 150 and 157, the period of limita- 
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tion for an appeal to the High Court is 
60 days from the date of the sentence or 
order appealed from.” In this case, as 
appears from the date already mentioned, 
60 days from the date of the sentence pass- 
ed on the prisoner expired long ago; but 
learned Counsel for the applieant contends 
that Art. 155 has no application to the facts 
of this case, inasmuch as it is an appeal 
to the High Court from an order or sen- 
tence passed by a Judge of this Court pre- 
siding at the Ordinary Original Criminal 
Séssions of this Court. It appears to us, 
however, that this contention has no sub- 
stance in it, When the Cr. P. C. was 
amended in 1923 by the Legislative Assemb- 
ly of India, the attention of the Legisla- 
ture was drawn to the provisions of the 
Indian Limitation Act (see in this connec- 
tion Art, 150A of the Limitation Act), and 
while the Legislature introduced deliber- 
ately the amendments which were embodied 
in Act XII of 1923, viz, the Criminal Law 
Amendment Act, they did not choose to 
amend or modify in any way the provisions 
of Art. 155 of the Limitation Act. The 
appeal that the prisoner seeks to file is an 
appeal to the High Court in the words of 
s. 449 of the Or. P. ©., read with s. 443 
of the Or. P. C., and there is, in our opin- 
ion, no reason whatsoever for thinking that 
Art. 155 of the Limitation Act is only 
limited to appeals to the High Court from 
the Sessions Courts in the mufussil, or 
from other Courts to which appeals to the 
High Court lie direct, and has no applica- 
tion to appeals like the present one. We, 
therefore, hold that appeals of this nature 
must be governed by Art. 155 of the Limi- 
tation Aet. 

Now, as will appear from what has been 
stated above, if the prisoner wanted to file 
an appeal now, he would be out of time. 
It follows, therefore, that an application 
presented now for the determination of the 
status of the prisoner under s. 449, read 
with s. 443 of the Or. P. C,, must necessarily 
be out of time. 

In our opinion the application must fail 
on that ground alone; but learned Counsel 
has contended that in the case of Turner 
v. Emperor (1), although the prisomer was 
out of time as regards his appeal to this 
Court, the appeal itself was heard and 
determined by a Bench of two Judges of 

(1) 86 Ind. Cas. 659; 52 C. 636; 29 O. W. N. 458; 


41 O.L. J, 325; A. IR. 1995 Cal 673; 26 Cr. L. J. 
835. 
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this Court. Now, we have sent for the 
record in the case of Turner v. Emperor 
(1, and it appears to us, on examination 
of the record in that ease, that the appeal 
of the prisoner Turner was not out .of 
time; it was presented within time as laid 
down in Art. 155 of the Limitation Act, 
after allowing time for obtaining copies of 
the necessary documents in that case. 

Although, in [our opinion, the present 
application is out of time, we have, how- 
ever, examined the merits of the applica- 
tion itself. The only material paragraph 
is para. (2) in the affidavit of Marie Thomas, 
the wife of the prisoner, sworn ‘on the 
4th January, 1926. In our opinion, the 
statements contained are purely hearsay, 
and they are insufficient to enable us to 
determine the status of the prisoner as 
being that of a European British subject. 
There are really no materials in the affida- 
vit itself in support of the statements 
made in para, (2) thereof. We have not had 
produced before us either the baptismal 
certificate of the grandfather or the certi- 
ficate of marriage of the grandfather, 
which is alleged to have been celebrated 
in 1861. Attention has been drawn to the 
provisions of s. 32 of the Indian Evidence 
. Aet. Before we can apply s. 32 of the 
Indian Evidence Act, there must be state- 
ments in the affidavit itself free from all 
inherent weaknesses. We are not satisfied 
that fuller and sufficient particulars could 
not have been procured by the deponent 
‘of the affidavit, and in this view of the 
matter we must hold thatit has not been 
shown tous satisfactorily that the status 
of the prisoner is that of a European British 
subject. : 

The result, therefore, is that this appli- 
cation must be dismissed on both the 
grounds stated above. ' 

A.N. A. | Application dismissed, 





OUDH CHIEF COURT. 
CRIMINAL ÁPPEAL No. 324 or 1926. 
September 24, 1926. 
- Present: —Sir Louis Suart, Kr, 
* — Ohief Judge, and Mr. Justice Raza. 
-EMPEROR—CompLAINANT—APPBLLANT 


versus 
RAJ KALI—AcCOSED—HRESPONDENT. 
Confession— Accused making admissions to various 
persons immediately after occwrrence and later to 
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Magistrate—Subsequent ‘retraction—Accused in full 
possession of his faculties—No explanation for mak- 
ing untrue admissions—Evidentiary value of confes- 
sion, 

Admissions of guilt made by an accused in full 
possession of his faculties to various persons im- 
mediately after the occurrence or in his confession ` 


“to a Magistrate, do not, where the accused is unable 


to give any explanation as to how he came to make 
the admissions if they: were not true, become in- 
effective because they are subsequently retracted. [p. 
291, col. 2; p. 252, col. 1.] 


Appeal against an order of the Officiat- 
ing Sessions Judge, Hardoi, dated the 15th 
June, 1926. i ' 

Mr. G. H. Thomas, Government Advocate, 
for the Appellant. ° i 

Mr. N. C, Dutt, for the Accused. 


JUDGMENT. —This is. an appeal filed 
bythe Local Government under s. 417 of the 
Cr. P. O., against the acquittal of a woman 
called Raj Kali by a judgment of the 
learned Sessions Judge of Hardoi, dated the 
lothof June, 1926. Raj Kali was repre- 
sented by a competent Counsel at the 
hearing of this appeal. Upon the facts, as 
disclosed by the evidence, and found by 
the leraned Sessions Judge, it appears that 
there was residing in the hamlet of Basawan- 
purwa in the village of Aincha Mau in the 
Hardoi Distriet a man ealled Nand Kishore, 
a Lonia, whose house is in a village in the 
Partabgarh District. He resided in Basa- 
wanpurwa, as he was employed as a con- 
tractor in the Irrigation Department, 
Hardoi. Raj Kali (against whose acquittal 
this appeal was presented) is his wife. 
She is described as 36 years of age but is 
probably older. Some 8 or 10 years ago 
Nand Kishore took into his establishment a 
married woman called Sohankali, She was 
the wife of a man called Badha who is still 
alive. Badha appears to be an aged and 
infirm man. The arrangements of the 
household infringed the rules of morality, 
and infringed the rules of decency, for 
Nand Kishore lived with Sohankali as his 
wife, keeping her on the same premises 
as his real wife Raj Kali, and at the same 
time Badha, Sohankali’s husband, resided 
on the premises also, and was fed and. 
lodged by the adulterer.  Badha was not 
permitted access as a husband to his own 
wife. On the 3rd of Avril, 1926, severe in- 
jnries were caused to Sohankali in con- 
sequence of which she died about midnight. 
At midday on the 4th April, 19?6, Pohkar 
the chaukidar of Aincha Mau arrived at the 
Police Station accompanied by Nand 
Kishore, Raj Kali, and a Thakur called 
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Bhup Singh. It appears that Nand Kishore 
was living in a house in Basawanpurwa 
which he had leased from Bhup Singh. 
The chaukidar reported the death of 
Sohankali, He gave no details, and no 
explanation as to how her death had occur- 
red. The second officer of the Police Station 
proceeded to Basawanpurwa, and, as a 
result of his investigation, Raj Kali was 
putupon her trial for murder. The learned 
Sessions Judge acquitted her and set her 
at liberty although three out of four asses- 
sors were of opinion that Raj Kali had 
killed Sohankali. The evidence against 

Raj Kali is as follows: — 
'" A: woman called Jasoda (P. W. No. 1) 
who lived close to the residence of Nand 
Kishore deposed thaton the 3rd April, 1926, 
at noon Badha came to her, and asked her to 
request Raj Kali to give him food. Sohan- 
“kali at the time was suffering from fever. 
Jasoda knocked at the door and Raj Kali 
opened it. Jasoda noticed that her hands 
were stained with blood, and when Jasoda 
asked her what had happened she replied 
that she had committed a crime and had 
wounded Sohankali. Sohankali was lying 
on a charpoyin the kothri bleeding pro- 
. fusely. Jasoda was very frightened and 

ran away raising an alarm, and Raj Kali 
also ran away, got on to the roof, jumped on 
` to the roof of an adjacent cow-shed and ran 
into the. jungle. A woman called Lalti, 
who resides in the house over the roof 
of the cow-shed of which Raj Kali ran, 
happened to be present. She asked Raj 
Kal what she was doing and Raj Kali 
told her also thatshe had killed her rival 
Sohankali. She then ran on. A Teh called 
Peman who had come upío the house and 
to whom Raj Kali also admitted that she 
.had attacked  Sohankali before she ran 
away, pursued her with other villagers. 
As she*was running away, she ran into a 
place where a Thakur called Dubar Singh 
who was grazing his cattle stopped her and 
she admitted to Dubar Singh that she had 
attacked Sohankali, On the Sth April, 
1926, Raj Kali herself produced a khurpa 
and handed it over to the Police Officers. 
On the 7th April, 1926, she made a con- 
fession before Mr. Jafri, Magistrate, First 
Class, in which she frankly admitted that 
she had inflicted the injuries upon 
Sohankali which caused her death, She 
subsequently retracted the statement, and 
said that Sohankali had met her death as 
the reault of a fall, in which she had 


"^ 


EMPEROR 9. RAJ KALI, 


261 


Struck her head upon the iron pin, on 
which the family grindstone revolved l and 
upon the grindstone itself. In her sub- 
sequent statement she put forward the 
case that she was so crippled with rheuma- 
tism as to be unable to inflict injuries 
such as had been inflicted on Sohankali 

The medical evidence shows this latier 
statement to be untrue. The learned 
Sessions Judge has refused to believe the 
evidence against her, upon a view of ihe 
law which we find to be mistaken. He 
apparently was under the impression that 
none ofthe admissions made by Raj Kali 
to Jasoda, Lalti, Peman and Dubar Singh 
or made in her confession to Mr. Jafri 
could have any effect against her because 
she has subsequently retracted them He 
apparently took the view that there was no 
corroboration. As a matter of fact, there wag 
very considerable corroboration of ihe 
statements in the circumstance that it was 
established by the evidence of Jasoda that 
Sohankali and Raj Kali were alone in the 
room at the time, and that the door was 
closed from inside when she arrived 
Further these statements were strongly 
corroborated by the circumstance tor 
there was no blood upon the grindstone 
thus showing that the final explanation 
given by Raj Kali was untrue. lhere is 
also the circumstance that the injuries 
upon the deceased woman could not be 
accounted for satisfactorily by a fall 
There was further the circumstance that 
Raj Kalis hands were stained with blood 
and there was further the circumstance that 
she ran away over the roof and along a 
cow-shed in a frantic attempt to escape 
But even if this corroboration had not 
been in existence, Raj Kali has been ab- 
solutely unable to give any satisfactory 

explanation, as to how she came to ee 
these admissions and confession. We 
direct the learned Judge's attention to the 
remarks made by the learned Chief Justice 
of the Allahabad High Court in Raggha v 
Emperor (1) which, in our opinion, state 
the law “upon the subject correctly and 
to a decision of this Bench (so far un- 
reported*) in Nirbhay Nath v. Emperor 
decided on the 26th July, 1926. he woman 
Raj Kali isin full possession of her facul- 
tiss, and she has been utterly unable to 


(1) 89 Ind. Cas 903; 23 A. L. J. 821: = 
All. 627; L. R. 6 A. 161 Or: 26 Cr. L. 713i A 
(*) Since reported as 98 Ind. Cas. 178: 
[Hd] —— ne ee ole Neen 
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show how she made the admissions which 
she did if they were not true. The learned 
Səssions Judge has made a point of the 
fist that Jasoda never stated that she saw 
the k^urpa with which the murder had 
been committed but on the facts there was 
no reason why Jasoda should see the khur- 
pt. Itcould easily atthe time have been 
in a portion of the kothri where it escaped 
her attention. He further points out that 
when Raj Kali handed the khurpa to the 
Police Officer there was no blood upon it. 
He has omitted to note that, whereas the 
attack upon Sohankali took place on the 
` 8rd April, 1926, the khurpa was not handed 
over to the Police till the 5th April, 1926. 
During the intervening period the appel- 
lant had ample opportunity of having 
access to the khurpa. The learned Sessions 
Judge has arrived at a conclusion for which 
there was no evidence and, in our opinion, 
no justification that the murder might have 
been committed by the old man Badha but 
he overlooks the fact that if the murder had 
been committed by the old man Badha, 
‘Raj Kali would have been the first person 
to accuse him of it. It is also clear that 
Raj Kali’s husband Nand Kishore has 
supported her defence in every possible 
way. He gave evidence for the defence. 
His evidence is, in our opinion, absolutely 
false and unreliable, but the circumstance 
that he has gone out of his way to perjure 
himself on behalf of his wife is sufficient 
to show that he is not ill-disposed towards 
her. Ifthe murder had been committed 
by Badha Lonia, Nand Kishore would have 
certainly suggested that this was the case. 
We have no hesitation whatever in finding 
that the evidence upon the record supports 
absolutely and unmistakeably one conclu- 
sion only, and that conclusion is that Raj 
Kali had murdered Sohankali with the 
khurpa with which she says that she did 
murder her. The Medical Officer who 
performed the post mortem examination 
gave a somewhat undecided opinion upon 
the point. He said that it was possible 
that the injuries caused upon Sohankali 
could have been caused by the khurpa 
in question, but that personally he thought 
they could? have been caused more easily 
by a heavier weapon. Though it is very 
likely that they could have been caused 
more easily by à heavier weapon, as they 
could have been caused by that khurpa—and 
Raj Kali says that they were caused by the 
khurpa—there is absolutely no reason to 
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suppose that they were caused by anything 
else. We, therefore, allow the.appeal and 
set aside the acquittal of Raj Kali.: We do 
not find that there was any grave or sudden 
provocation, or anything which can reduce 
the offence which she has committed to an 
offence less than the offence of murder. 
We accordingly convict her -under s. 302, 
Indian Penal Code. In respect to sentence 
these are the facts. The situation in which 
Raj Kali had been placed by the despicable 
man to whom she was married was deplor- 
able. She was compelled as a married 
woman to live in intimate association with 
her husband's kept mistress, to attend to 
her and even to attend to Badha. There - 
is evidenes to show that Sohankali had 
abused her position and was endeavouring 
toshow her authority, called herself the 
"thekadarin" and assuming -the position of 
the head of the house. Causes for irritation 
must have been very numerous, and we see 
no reason to suppose that Raj Kali did more 
than give way to a fit of furious temper 
in which she seized the nearest weapon to 
her hand with which to end the life of ker 
rival. In these circumstance, we refrain 
from passing a capital sentence and sen- 
tence herto transportation for life. 
ALN. A. Order of acquittal set aside. 
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PATNA HIGH COURT. 
JUxy Rererence No 2 or 1926, 
March 2, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
EMPEKROR—ProsEcoTor 
VETSUS 
GOBIND SINGH-—ACcOCSED. 

Penal Code (Act XLV of 1860), ss 167, 471—Forgery 
— lntedating of document, when amounts to forgery 
---Dishonest intention, necessity of-—Cr. P. C. (Act V 
of 1898), s. 807—Reference--1ligh Court when inter- 
feres with verdict of Jury. 

Antedating of a document, where there is no -evi- 
dence to show that the act was done with the inten- 
tion of causing wrongful gain orloss to any one does 
not amount to forgery. [p. 253, col. 2; p. 251, col. 1.] 

Reg. v. Ritson (1) and Salway v. Wale (2) relied 


on. 

The High Court will not interfere in à reference 
under s. 307, Cr. P. C., against a verdict of the Jury 
unless it is of opinion that the verdict of the Jury 
could not be supported by the evidence on the record. 
[p. 254, col. 1] 

Reference made by the Sessions Judge, 
Patna, by his letter No. 157/XI-1, dated the 


20th January, 1926. 


i 


[98 I; O: 1936] 


Mr. H. LeNandkeolyar, Assistant Govern- 
ment Advocate, for the Crown. 

Mr. Hasan Imam, (with him Mr, R. N. 
Prasad), for the Accused. 

JUDGMENT. 

Kulwant Sahay’, J.—This is a Refer- 
ence made by the Sessions Judge of Patna 
under s. 307 of the Cr: P. C.on a disagreement 
with the verdict of the majority of the Jury 
finding the accused not guilty. 

The charge against the accused was of 
using aforged document in a civil litiga- 
` tion under s.471 read with s. 467 of the 
Indian Penal Code. The document alleged 
to have been forged wasa hand-note execut- 
ed by one Umrao Singh in favour of the 
accused Gobirttd Singh for a sum of Rs. 500 
bearing datethe 20th of Chait, 1229, which 
corresponds with the 2nd of April, 1922. 
Gobind Singh instituted a suiton the basis 
of this hand-note in the Court of the 
Munsif at Barh on the 17th of May, 1924, and 
the hand-note was filed along with the 
plaint, The defendant, Umrao Singh, filed 
a written statement wherein he denied his 
liability under the hand-note, and denied 
the execution thereof. It appears that upon 
an applieation of the defendant, Umrao 
Singh, the hand-note was sent to the Stamp 
Office at Caleutta for information as to 
whether the paper upon which the hand- 
note was executed had been issued on 
or before the 2nd of April, 1922. The 
Stamp Offiee gave a reply saying that the 
paper upon which the hand-note was written 
had not been issued on that date. The 
plaintiff, however, appears to have taken 
no stepsin the suit, and the suit was dis- 
missed for default on the llth of May, 
1925. Thelearned Munsif, on the same 
day, made a complaint against the plaintiff, 
Gobind: Singh, under s. 476 of the Cr, 
P.C. After the dismissal of the suit 
Gobind Singh filed a petition for restoration 


of the suit on the allegation that there had - 


been a compromise between him and 
Umrao Singh and, in accordance with that 
compromise, Umrao Singh had executed a 
fresh hand-note fora sum of Rs. 696-8-0, 
and theagreement between the parties was 
that none of them would take any steps 
in the suit and ‘allow it to be dismissed for 
default. Gobind Singh produced this 
second hand-note alleged to have been 
executed by Umrao Singh; an Expert was 
examined and his evidence was that the 
thumb impression upon the second hand- 
note as: well as that upon the original 
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hand-note of the 20th Chait, 1399, were 
both the thumb impressions of Umrao 
Singh. The learned Munsif, however, dis- 
missed the application for restoration, and 
ee ere M d for an offence 
under s. read with s. 467 oft j 

Penal Code. SOEUR 

Atthe trial theonly evidence give 

that of the head-assistant of the Siamp 
Office, who proved that the paper upon 
which the hand-note had been written had 
not been issued in April, 1992; of the 


 Pleader, Babu Kandji Sahai, who filed the 


plaint and application for restorati 

the suit on behalf of Gobind Bine ond ot 
Gouri Dayal,a clerk of the Pleader Kandji 
Sahai, who proved that he had written the 
plaint. The prosecution story is that the 
hand-note bears the genuine thumb-mark 
of Umrao Singh but thatthe paper was a 
blank paper upon which Umrao Singh had 
put his thumb impression and hadmade it 
over to Kashi Singh in order to obtain 
from him settlement of certain diara lands 
Kashi Singh is the karpardaz of Gobind 
Singh; and Gobind Singh’s case is that 


-the loan was advanced to Umrao on the 


intervention of (ape Singh and that the 
money was actually advanced on t 

Chait, 1329, butithat the hand-note es 
ed on asubsequent date as Umrao Singh 
failed to re-pay the loan of Rs, 500 which 
had been advanced to him; and that 
although the hand-note was executed on a 
subsequent date, yet the date of the original 
loan was entered therein so that he might 
notlose the interest on his money. 

Now there is absolutely no evidence to 
show that à blank paper bearing the 
thumb impression of Umrao Singh had 
been made over by him to Kashi Singh 
There is evidence in the case to show that 
the hand-note in question bears the genuine 
thumb impression of Umrao Singh. The 
presumption must, therefore, be that the 
hand-note was a hand-note executed by 
Umrao Singh. The only thing thag is 
certain upon the evidence is that the docu- 
ment had beenante-dated; but this ante- dat- 
ing ofthe document would not necessari- 
ly make it afalse document. There is a 
total want of evidence in the present case 
to show that the ante-dating was done by 
Gobind Singh with the object ef making 
any wrongful gain to himself or causing 
wrongful loss to Umrao Singh. The element 
of dishonesty is wanting in the present 
case. Moreover the fact of the second 


954 
hand-note having been given by Umrao 
Singh goes to show that the previous hand- 
note had been executed by him. In any 
evant, uponthe evidence asit stands, it 
cannot be said that the view taken by the 
majority of the Jury was a view which was 
incompatible with the evidence in the case; 
and it is clear that this Court will not 
interfere in a reference under s. 307 of the 
Cr. P. C. against the verdict of the Jury, 
unless, this Courtis of opinion that the 
verdict ofthe Jury could not be supported 
by the evidence onthe record. In the pre- 
sent case the evidence is, as I have said, 
such thatthe view taken by the Jury can- 
not be said to be an unreasonable view of 
the case, 

In these circumstances, J am unable’ to 
accept the reference, which must be dis- 
charged; the verdict of the Jury will be 
accepted, and the accused must be acquitted 
and released, . 

Ross, J.—I agree that this Reference 
should be discharged. It is admitted that 
the document bears the thumb impression 


of Umrao Singh, the debtor, and, therefore, . 


in the absence of evidence to explain this 
fact the hand-note must be taken to have 
been executed by him. It bears date the 
90th of Chait, 1329, that is, the 2nd of April, 
1922. Itis proved that the paper on which 
it was written was not in existence then; 
and itfollows that the ereditor ante-dated 
this hand-note. The question is, whether 
this is forgery. In my opinion, it is not. 
The conditions under which the ante-dating 
of a document by its executant will be 
forgery are discussed in Reg. v. Ritson (1) 
There the Judgesreferred to the definition 
of forgery in Bacon’s Abridgment where 
it was said: 

“The notion of forgery doth not so much 
consist in the counterfeiting of a man’s 
hand and seal, which may often be done 
innocently, butin the endeavouring to give 
an appearance of truth to a mere deceit 
and” falsity; and either to impose that upon 
the world asthe solemn act of another, 
which he isin no way privy to, or, at least, 
to make a man’s own act appear to be 
done atatime whenit was not done, and 
by force of such a-falsity to give it an 
operation, which in truth and in justice it 
ought not to have." 

That wasa case where a conveyance 
executed subsequently to an equitable 

(1) (1869) 1 C. O. 200; 39 L. J, M, O. 10; 21 L. T. 437; 
18 W, R. 73; 11 Cox O. O. 352, 
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mortgage and an assignment of the same 
property was made to bear.a date anterior 
to these transactions in order to give it 
priority over them, This was held to be 
forgery on the ground that by this ante- 
dating of the document a false operation 
was given to it. Blackburn, J., in his 
judgment said, “In this case the false state- 
ment is in the date which, in ‘ordinary 
cases, would not be material; but here, by 
extrinsic evidence, the false date was 
shown tobe very material, and the forged 
deed would have passed the: estate to an- 
other person than the prosecutor if the 
deed had been executed on the day it 
bears date”. Their Lordships relied upon 
an old decision, Salway v. Wale (2), which 
was a similar case; but in that decision it 
was added that ante-dating isnot forgery 
if there is not a mesne interest 1n any 
third person who is prejudiced thereby. 
In the present case there is nothing to 
show that the ante-dating cf this docu- 
ment had, or eould have had, any operation 
to the prejudice of any one. The necessary . 
element of fraud or dishonesty is, therefore, 
wanting. l 

I, therefore, think thatthe decision of the 
Jury was correct and that the prisoner must 
be acquitted and released. 

A. N. A. Reference discharged. 

(2) (1519-1621) Moo. K. B. 655; 72 E. R. 818. 


PATNA HIGH COURT. 
CriminaL Revision No. 156 or 1926, 
March 29, 1926. 

Present:—Mzr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
KISHUN MANDAR--AccusED—PRTITIONER 
versus 


EMPEROR—Opposits PARTY, 

Cv, P. C. (Act V of 1898), ss. 54, 56—Cognizable : 
offence—Command certificate given to constable— 
Failure to notify substance of certificate—Arrest, 
whether illegal. 

The provisions of s. 56 of the Or. P. C. do not de- 
prive a constable of his statutory power under s. 54 
of the Code to arrest without an order from a Magis- 
trate and without a warrant any person who has been 
concerned in any cognizable offence or against whom 
a reasonable complaint has been made or credible 
information has been received or a reasonable suspi- 
cion exists of, his having been so concerned, The 
mere fact that insucha case a Command certificate 
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has been given to the constable under s. 56 of the 
Code is immaterial, as the constable independent of 
any such Command certificate is entitled to make 
the arrest. . 

The failure ef the constable in such a case to 
comply with the provisions of s. 56 does not take 
away from him the protection which attaches to him 
while acting in the discharge of his duty in a manner 
authorised by law. 


Criminal revision from an order of the 
Sessions Judge, Bhagalpur, dated the 20th 
of January, 1926, modifying that of the Sub- 
Divisional Magistrate, Bhagalpur, dated the 
5th December, 1925. 

Mr. S. P. Varma, for the Petitioner. 

Mr. Sultan Ahmed, Government Advocate, 

for the Crown. 
JUDGMENT. 

Ross, J.—The first petitioner has been 
' sentenced to six months’ rigorous imprison- 
ment under s. 147 of the Indian Penal 
Code and to four months’ rigorous impri- 
sonment under s. 332. Petitioners Nos. 2, 
3and 4 have been sentenced to six months’ 
rigorous imprisonment under s. 147 and 
petitioner No. 5 has been dealt with under 
s. 562 of the Or. P. C. on conviction . under 
s. 147 of the Penal Code. 

It appears that three persons, Dipu,. 
Kishun and Bawan had been charged be- 
fore the Police with the theft of a bullock. 
On the 3rd of June, 1925, the Sub-Inspec- 
tor deputed a constable:Harihar Singh to 
arrest them. Harihar Singh, accompanied 
by the complainant in that case, went to the 
house of Dipu in the early morning and 
found him asleep and arrested him and 
. took him away. He had gone some dis- 
tance when he was attacked by the peti- 
tioners and Dipu was rescued, injuries þe- 
ing inflicted upon the constable. 

The ground upon which the conviction 
is attacked is that the constable did not 
comply with the provisions of s. 56 of the 
Cr. P. C. in making the arrest inasmuch as 
he did not, before making the arrest, 
notify to the person to be arrested the sub- 
stance of thé order. This provision has been 
added to s. 56 by the recent amendment of 
the Or. P. C.; and it is contended that the 
effect of that amendment is to bring in the 
decisions on s. 80 of the Code to the effect 
that if the Police Officer executing a 
. warrant of arrest does not notify the sub- 
stance thereof to the person to be arrested, 
he is not acting in the discharge of his 
publie funetions in the manner authorised 
. by law. 

The learned Government Advocate who 
appeared in support of the conviction did 
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not contend that the provisions of s. 50 
had been complied with; but he argued 
that independently of s. 56 the constable 
was entitled to arrest Dipu without a 
warrant under s. 54. The terms of s. 54 
are very wide and authorize any Police 
Officer without an order from a Magistrate 
and without a warrant to arrest any person 
who has been concerned in any cogniz- 
able offence or against whom a reasonable 
complaint has been made or credible in- 
formation has been received or a reason- 
able suspicion exists: of his having been 
so concerned. Now there ean be no doubt 
in the present case that Dipu was such a 
person, The faet that he was eventually 
acquitted is of no consequence. A com- 
plaint had been made which the Police 
believed to be true and his arrest had been 
ordered. The fact that a Command certi- 
ficate had -been given to the constable 
under 8. 56 is immaterial, as the constable, 
independently of any such Command cer- 
tificate, was entitled to make the arrest. 

It was contended on behalf of the peti- 
tioners thats. 56 lays down the procedure 
to be followed in the cases to which it 
applies and that that procedure has not been 
followed in the present case; and that the 
section applies to constables equally with 
chaukidars. But the fact that s. 56 applies 
to constables does not deprive them of 
their statutory powers conferred independ- 
ently of that section. 

In my opinion, therefore, this arrest waa 
perfectly “legal and the petitioners weie 
rightly convicted. The application must 
be dismissed and the petitioners will sur- 
render to their bail to undergo the rest of 
their sentences, ' 

Kulwant Sahay, J.—I agree. 

Z, K. Rule discharged, 


LAHORE HIGH COURT, 
CRIMINAL APPEAL No. 859 or 1995. 
March 18, 1926. 
Present:—Mr, Justice Harrison and 
Mr. Justice Jai Lal. e 
EMPEROR-—Ar»zLtLANT 
_ versus 
NARAIN-DAS AND OTHERS—ÀAOCUSED-— 
RESPONDENTS, 
Punjab Excise Act (I of 1914), s. 61 ! 1j (a)--Foreign 


& 


“or more over-proo 


Volume I, lays down 
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alcohol, whether included in “rectified spirit — Posses- 


sion of foreign aleohol—O fence. — 
KANA ‘rectified spirit" includes absolute 


alcohol of a foreign origin and a person in possession 
of such alcohol beyond the quantity permitted is 
guilty of an offence under s. 61 (1) (a) of the Punjab 


Excise Act. nee 

Criminal appeal from an order of the 
Magistrate, First Class, Lahore, dated the 
25th May, 1925. 

Mr. Anant Ram Khosla, for the Govern- 
ment Advocate, for the Appellant. 

Mr. Moti Sagar, R. B., for the}Respondents. 


” JUDGMENT.—It is an admitted fact 
that three persons, Narain Das, Bhagwan 
Das and Bishen Das, being the proprietors 
of a chemist’s shop were found in posses- 
sion of 105 bottles of absolute alcohol on 
the 17th September, 1924, and have commit- 
ted an offence under s. 61 (1)(a) of the Punjab 
Excise Act (I of 1914), if the possession of 
absolute alcoholis forbidden. They have 
all been acquitted and the Crown has 
appealed against the acquittal. 


Great stress is laid by the accused on 
the fact that the alcohol in their possession 
was of a foreign origin, and it is contended 
that such liquor is not covered by the 
prohibition of rectified spirit inasmuch as 
wherever these words are used they must 
be read as applying to rectified country 
spirit only. Arguing: by analogy it is con- 
tended that as a man is allowed to possess 
any quantity of foreign portable spirit, which 
has paid duty, he should be allowed in the 
game way to possess as much rectified 
spirit or absolute alcohol offoreign extrac- 
tion as he pleases. This 18 a specious 
argument, but the rules and notifications 
show, that whatever the reason may be 
this is not the position. Absolute alcohol 


is included in the term rectified spirit, all 


th of more than 43 degrees 
f being “rectified spirit.” 
Punjab Excise Manual, 
the limits of private 
f foreign liquor, country spirit, 
rectified spirit and denatured spirit, and 
there the limit for rectified spirit is one 
pint and the fact that it 18 not included in 
“ foreign spirit" is shown by the wording 
of the section. The Magistrate has, I thiuk, 
been misled by the fact that 1b was found 
necessÉry to issue T. 339-A to draw atten- 

fact, which should have been 


ion to the Lave 
he before, that'absolute alcohol is includ- 
ed inthe term “rectified spirit , for itis a 


smaller sub-division of the same class of 


- 
LI 


Bpirit of & streng 
Section 439 of the 


possession O 
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spirit, ranging from 75 degrees to 100 
degrees over London Proof. Another rule . 
which may have misled the Magistrate is 
that at page 133 of the same Manual a 
definition is given in s. 493 of "rectified 
spirit" as country spirit of not less than 43 
degrees over-proof. This, however, occurs 
in the chapter on Distilleries, and in 
Distilleries nothing but country spirit can 
be distilled inasmuch as the rules only 
apply to this country. We fail to follow 
the reasoning of the Magistrate where he 
says that it is like arguing in acircle to 
hold that all alcohol is spirit. It is obvious- 
ly true and the class in which liquor falls 
depends upon the strength of the spirit 
or ratherof the aleohol contained therein. 
Spirit is defined in s. 3 (19) of the Act as 
any liquor containing alcohol obtained by 
distillation, Absolute alcohol in the strict 
sense means spirit which is 100 per cent. 
alcohol, but for purposes of these rules it has 
been defined (vide Mr. Brady's evidence) as 
liquor of 75°35 degrees or more over London 
proof. It follows, therefore, that the accused 
have committed an offence under s.61 (1) 
(a) of the Punjab Excise Act; but no 


‘moral obliquity attaches to their conduct 


and it will be sufficient, in our opinion, if 
they are ordered to pay a fine of Rs. 50 
each. The record shows that the proceed- 
ings were terribly and unnecessarily pro- 
tracted by the asking offutile questions by 
Counsel for the accused the answers to which 
could not but be inadmissible. 

Weaccept the appeal, convict the accused 
and sentence each to pay a fine of Rs. 80 or 
in default to undergo three days’ simple 
imprisonment. 


Z. K. Appeal accepted. 


a 
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‘MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 26 oF 1925. 
July 20, 1926. 

Present:—Sir Kumaraswami Sastri, 
Officiating Chief Justice, and 
Mr. Justice Curgenven. 

Tus RUSSA ENGINEERING WORKS 

f Lro.—PLAINTIFFS—ÅPPELLANTS 
; versus 
Tug KANARA TRANSPORT Co, 
(GIVEN UP) AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Contract Act (IX of 1872), s. 249 —Partnership— 
New partner, admission of—Agreement to be liable 
on antecedent transactions, effect of—Privity of con- 
tract. 

. Where there-is no privity of contract, a creditor of 
. & firm is not entitled to rely on an agreement be- 
tween the partners thereof inter se. [p. 258, col. 2.] 

A person who is taken in as & partner in an 
existing partnership cannot be made liable by a 
creditor for antecedent transactions, notwithstanding 
an agreement between the old partners and the 
incoming partner that the latter will be liable on 
such transactions also. [ibid.] 

‘Bank of Australasia v. Flower, Slating Co. (1), relied 


on. 
dJagarnath & Co. v. Cresswell (2), distinguished. 


Appeal from an order of Mr. Justice 
Waller, dated the 28th January, 1925, passed 
in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court, in 
C. 8. No. 576 of 1923. 

Messrs. Nugent Grant and K.S. Krishna- 
swami Iyenger, for the Appellants. 

Mr. V. Radhakrishnayya, for the Re- 
spondents. l 


JUDGMENT. —Thbhis is an appeal that 
arises- out of an application to execute a 
decree whieh was passed against two de- 
fendants, the Kanara Transport Co., and 
Captain Bhandarkar. The decree, as is 
usual with decrees against firms, was ob- 
tained in the firm's name, there being at that 
time no question as to who were the part- 
ners ofthat firm. Under the rules on the 
Original Side that question has to be raised 
in cases Where each of the alleged partners 
is not served personally, in execution of the 
decree. Where it is sought to execute the 
decree against persons who are not named 
but simply as against a firm, notice has 
to go to those persons to show cause why 
execution should not go against them as 
partners of the firm. In this case such 
notices’went and we are concerned with two 
persons, Sanjiva Rao and Panduranga 
Bhat. Sanjiva Rao did not appear and 
contest the motion and an ex parte order 
for execution was passed as a matter of 


17 MP" 
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course. Panduranga Bhat appeared and 
denied that he was & partner. His case 
was that he was asked to become a partner 
in this firm by Captain Bhandarkar who 4s 
his brother-in-law, that he agreed to become 
a partner on condition that the accounts 
were looked into, and Sanjiva Rao ceased 
to bea partner and he took his place as 
partner, and that as none of these conditions 
was fulfilled he has not become a partner 
of the firm and, therefdre, is not liable on 
any claim against the firm. 

The partnership was started under an oral 


"agreement; at any rate, we do not find 


any document evidencing the partnership 
when it was started. According to the 
evidence it was started on the 1st October, 
1922, It is clear from the evidence and 
Exs. III, IV and VI that Panduranga Bhat 
was not a partner when the partnership was 
started or for sometime afterwards, Exhibit 
II, as to the genuineness of which there is 
no dispute, is dated the 17th April, 1922, 
and is signed by Panduranga Bhat, Bhan- 
darkar, Sundra Rao and Shiba Rao. The 
document runs as follows: “We viz., (1) 
Uppinangady Panduranga Bhat, (2) P. R. 


Bhandarkar, (3) Kallesundara Kao and (4) 


Kalle Shiba Rao are the only partners of 
the concern named Kanara Transport Co., 
Mangalore, South Kanara and there are no 
other partners. Mr Kalle Sanjivais nolonger 
a partner ofthe firm, Allthefour partners are 
entitled to share in the profits and losses 
equally. All the.four of us are jointly and 
severally liable for the debts of the concern 
hithertoincurred. A regular deed of partner- 
ship will be entered into within a fortnight 
from date,” It isclear from this document 


' that there 18 a specific statement made that 


Sanjiva Rao was no longer a partner of the 
firm, so-that, even assuming the respondent's 
case to be true one of the conditions that 
were necessary, namely, the retirement of 
Sanjiva Rao,is specifically statedin Ex. II. 
As regards other conditions they are not set 
out in Ex. ILand we agree with the learned 
Judge in thinking that we cannot import 


into Ex. H the other conditions alleged. 


The learned Judge has disposed of the 
case on the ground that as the appellauts 
have claimed against Sanjiva Rao also as a 
partner and as itis not shown that he has 
left the firm, they cannot have it both ways 
and that, therefore, the fact that they elaun- 
ed against Sanjiva Rio is evidauee to saw 
that Panduranga Bnat could uot be a pari 
ner. We think the proper way to appreci- 
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ate the evidence in this case is first of all 
to see whether there is anything in the 
'evidence to show that the statement which 
has been made in Ex. H that Sanjiva Rao 
was no longer a partner of the firm: is not 
correct. The onus, we think, clearly lies 
upon Panduranga Bhat who now wants to 
show that the recitals in Ex. II are not 
correct. 
Rao after the date of Ex. II did any act or 
made any assertion which could lead one 
toa reasonable supposition that he con- 
tinued to be a partner of the firm. On the 
contrary Sanjiva Rao went further than 
the statement in Ex. IL He denied that 
he ever was a partner of the firm and on 
the evidence there is nothing to show that 
Sanjiva Rao either by reason of his own 
acts or by reason of any acts of the part- 
nership can be treated as continuing as à 
partner of the firm after the date of 
' Ex. IL. 

The next question is whetrer by the 
plaintiffs elaiming against both Sanjiva Rao 
and Panduranga Bhat have done anything 
which would support the case of Pandu- 
ranga Bhat that he is.not liable, The 
claim is in respect of dealings between the 
plaintiff firm and the firm ofthe Kanara 
Transport Co. The account which appears 
on page 390f the printed book, as to which 
there is no dispute, shows that dealings 
began on the 3lst-August, 1922, and went 
on till the 14th August, 1923, and Ex. II is 
dated the 17th April, 1923, so that Sanjiva 
Rao would be liable on all dealings till 
the 17th April, 1923, as Sanjiva Rao has gone 
out and Panduranga Bhat has come in 
under Ex, II after that date. Beinga con- 
tinuous transaction, Panduranga Bhat 
would be liable for transactions from the 
30th April, 1923, to thedate when they 
close. Being one continuous transaction the 
plaintifis would have to make both of 
them parties and claim against both of 
them in any event, and the fact that they 
chose to claim against Sanjiva Rao in 
respect of the transactions subsequent to 
his withdrawal and against Panduranga 
Bhat for transactions antecedent to- his 
coming in would not by itself bea ground 
for denying the plaintifs such rights as 
they might have against each of the part- 
ners. e think that on the evidence 1t is 
difficult to hold that Sanjiva Rao continued 
to be a partner after the date of Ex. IT 
and, the onus being on the respondent to 
show that he ceased to be a partner, we 
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do not think that we can hold that he has 
no liability under this decree. 

Asregards the liability of the respond- 
ent, we agree with .the contention of Mr, ` 
Radhakrishnayya that we cannot make him 
liable in respect ofantecedent transactions 
onthe strength of an agreement contained 
in Ex. II between the partners inter se that 
he would be liable for transactions hitherto 
incurred and future liability. The law on 
this subject is, we think, clearly contained 
in s. 249 of the Indian Contract Act which 
expressly excludes such liability as regards 
the creditors of the firm. Section 249 of the 
Indian Contract Act is really the same as 
s.17 of the English Partnership Act and 
the law has been set out in Lindley on 
Partnership (3rd Edition), pages 273 and 275. 
This view is aleo supported by the decision 
ofthe Privy Couneil in Bank of Australasia 
v. Flower, Slating Co. (1). The learned 
Judge has referred to Jagarnath & Co. 
v. Cresswell (2) a decision of Imam, J., on a 
question of trade-mark, but if that decision 
held that apart from privity of contract a 
creditor ofthe firm is entitled to rely on 
an agreement between the partners, we res- 
pectfully dissent from it. Itis, however, 
possible to distinguish that case from the 


. present one that all the parties were aware 


ofthis agreement and entered into it on 
that footing. It seems to usto be clear 
that the respondent cannot be made liable 
for any transactions before the 30th April, 
1923. Sanjiva Rao has not appealed against 
the order which makes him liable for, 
subsequent transactions but we have got 
power under the Code, even though he has 
not appealed, to adjust the rights so as to 
do justice between the present appellant 
and respondent. We think the proper 
order to make is to direct execution to go 
against Sanjiva Rao for Rs. 5,334-3-3, As- 
regards Panduranga Bhat execution will 
issue against him for Rs. 3,621-6-0 with , 
interest at 12 per cent. from the various 
dates in the account till decree and 6 per 
cent, thereafter. As regards costs the re- 
spondent will pay the appellant half his © 
taxed costs. ` l 

Y. N. V. Decree modified. 

(1) (1865) 1 P. C. 27; 35 L, J. P, C. 13; 12 Jur. (N. 8) 


315; 14 L. T. 144; 14 W. R, 467. 
(2) 22 Ind. Cas. 372; 40 O, 814. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDE& No. 491 or 1923. 
March 23, 1926. 

Present :—Mr. Justice Devadoss and 
Mr. Justice Waller. 

JAMMI HANUMANTHA RAO-——PLAINTIFF 
` —ÅPPELLANT 

l Versus 
ARATHA LATCHAMMA —D&FENDANT— 
RESPONDENT. 
Probate and. Administration Act (V of 1881), s. 69 
-Expression “person claiming to have any interest 
tn the estate of the deceased," scope of —Widow claim- 


ung maintenance in testator's estate, right of, to enter 
caveat. 

A person who is entitled to any portion of the 
estate of a deceased person has an interest within 
the meaning of s. 69 of the Probate and Administration 
Act. It is not necessary that he should'elaim through the 
testator in order to enable him to oppose the grant of 
Probate of the Will. If a person is likely to suffer by the 
grant of the Probate of a forged Will oran invalid Will, 
e FE sufficient interest to enter a careat. 
col. 1l. 

A Hindu widow, therefore, who claims the right to 
maintenance from the estate devised by the testator 


is RAMUS to oppose the grant of Probate. [p. 260, 
Q . 


ol. 1. 

, Per Waller, J.—The words ‘claiming to have any 
interest in the estate of the deceased’ in s. 69 of the 
Probate and Administration Act are intended to bear 
` the same meaning as the words ‘having or pretending 
interest in the (personal) estate affected by a Will in 
the English Act. [p. 262, col.:2] 

[Case-law discussed.] 


Appeal against a decree of the District 
Court, Ganjam, dated the 8th August, 1923, 
in O. S. No. 35 of 1922, 

Mr. B. Jagannadha Doss, for the Appel- 
ant. i 

Mr. Ananthakrishna Ayyar, 

Curiae, for the Respondent. 
JUDGMENT. 

Devadoss, J.—The appellant applied 
for the Probate of the Will of one Narasam- 
ma, dated 4th June, 1920. The grant of 
Probate was opposed by the respondent who 
is the widow of the brother of Narasamma's 
husband, and the District Judge held that 
it was not proved that Narasamma executed 
the Will and dismissed the application. 

Mr. Jagannadha Doss for the appellant 
raises the contention that the respondent 
was not entitled to oppose the grant of 
Probate as she had no interest in the estate 
of the deceased so as to be entitled to enter 
caveat under s. 69 of the Probate and 
Administration Act V of 1881. As there is 
a conflict of authority on this point and as 
the respondent has not appeared to oppose 
the appeal, we asked Mr. Ananthakrishna 
Ayyar to appear as amicus curiae and we 
are thankful to him for bringing to our 
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[p. 292, , 
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notice the cases opposed to the contention 
of the appellant. Under s. 69 "In all 
cases if shall be lawful for the District 
Judge, if he thinks fit, to issue citations 
calling upon all persons claiming to have 
any interest in the estate of the deceased to 
come and see the proceedings before the 
grant of Probate or Letters of Administra- 
What is the nature of the interest 
which a person should have in order to 
entitle him to entera caveat? The con- 
tention ofthe appellant is that the person 
who enters a caveat should claim a right to 
the property under the testator, and if he 
claims the property adversely to the 
testator he is not entitled to oppose the 
grant of Probate, for his right would not be 
affected by the grant of Probate or Letters 
of Administration with the Will annexed. 
The respondent claims the right to mainte- 
nance out of. the income of the [roperty 
devised under the Will as she is the widow 
of the undivided brother ofthe testatrix's 
husband, The relationship is not denied, 
and the only question is whether the claim 
to maintenance against the property devis- 
ed by the Will, granting that the allegation 
of the respondent is true, would entitle her 
to oppose the grant of Probate. In 
Garabani Dassi v. Pratap Chandra Shaha 
(1)it washeld that the right to maintenance 
was not such an interest as would entitle a 
person to oppose the grant of Probate. This 
is a direct authority in favour of the 
appellant. In Abhiram Dass v. Gopal Dass 
(2) it was held by a Bench of the Calcutta 
High Court that “a person not claiming any 
of the property‘of the testator, but disput- 
ingthe right of the testator to deal with 
certain property as his own, has not such 
an interest in the estate of the testator as 
entitles him to come in and oppose the 
grant of Probate." "The learned Judges 
observe at page 52*: “The term (meaning 
interest in s. 69) does not necessarily refer 
to any particular property, but to the clajm 
of any person to succeed by inheritance or 
otherwise to any portion of the estate of the 
deceased by reason of an interest, not on an 
adverse title to the testator to any particu- 
lar property, but in the estate itself, what- 
ever that may consist of. The form ofthe 
caveat, too, would seem to show bhat the 
person who enters a caveat admits that the 
particular property formsa portion of the 

1) 4 0. W. N. 602, 

m 17 C. 48: 8 Ind. Dec. (x. s) 571. 

*Page of 170,—[Ed.] 
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estate of the testator, but objects either to 
the execution of the Will or to the 
proposed manner of dealing with any por- 
tion of the estate." The learned Judges 
declined to follow the two previous decisions 
‘of thesame Court in In the matter of the 
petition of Bhobosoondurt Dabee (3) and In 
the matter of the petition of Hurro Lall 
Shaha (4), The casein Abhiram Dass v. Gopal 
Dass (2) has been followed by other High 
Courts. In Pirojshah Bhikaji v. Pestonji 
Merwan (5) it was held following Abhiram 
Dass v. Gopal Dass (2) that a person who 
wishes to come in as the eaveator must show 
some interest in the estate derived from the 
deceased by inheritance or otherwise. The 
Patna High Court takes the view in Kalajit 
Singh v. Parmesher Singh (6). 

" The words of s. 69 are ‘claiming to have 
any interest in the estate of the deceased. 


There is nothing in the wording of the, 


section to show that the caveator should 
claim intérest through the testator. All 
that is necessary to entitle a person to 
enter caveat is to claim interest in the 
estate of the deceased, The words ‘interest 
in the estate’ donot necessarily convey the 
idea that the interest should be claimed 
through the testator. If that was the in- 
. tention of the Legislature the clause could 
have been differently worded so as to make 
the meaning clear. In India under the 
Hindu Law the widow of a co-parcener 
is entitled to maintenance and if a person 
disposes of the property as his self-acquisi- 
tion in favour ofthe legatees, the widow 
of a co-pareener will be driven to the 
necessity of filing a suit against the exe- 
cutor or legatee and proving that itis joint 
family property. A person claiming to be 
the undivided brother of the testator claims 
an interest not through the deceased but 
independently of him. Can he enter a 
caveat on the ground that the property 
devised is the joint property of himself 
and. the testator? It has been consistently 
hebd that a reversioner is entitled to oppose 
the grant of Probate. In Shyama Charan 
Baisya v. Prafulla Sundari Gupta (7) it 
was held by Mookerji, J., and Chapman, dJ., 
after an examination of the authorities 


(3) 6 C. 460; 3 Ind. Dec. (x. s.) 299. 
(4) 8 O. 570; 10 O. L. R. 409; 4 Ind, Dec. (Nw. 8.) 


66. . 
5) 6 Ind. Cas. 523; 34 B. 459; 12 Bom. L. R, 366. 
6) 39 Ind. Cas. 573; 1 P. L. W. 308. 
(7) 30 Ind. Cas, 161; 19 C, W. N. 882; 21 C. L. J. 
JIT- E, aha, 2 
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Hinda Law has no present alienable in-: 
terest inthe property left by the deceased, he 
has substantial interest in the proteeticn or 
devolution of the estate, and as such is entitl- 
ed to appear and be heard in a Probate pro-. 
ceeding.” See also Akhileswart Dasi v. 
Hari Charan Mirdha (8). Can it be said that 
a reversioner claims through the testator? 
If the principle of law enunciated in 
Pirojshah Bhikaji v. Pestonji Merwanji (5) 
and Abhiram Dass v. Gopal Dass (2) is 
correct, a reversioner who does not claim 
through the testator cannot oppose the 
grant of Probate.: A Hindu Will may 
contain a power to adopt.. A reversioner 
who has interest in preventing the estate 
from going to a third person by reason of 
a forged Will containing a power to adopt 
is entitled to protect the estate from going: 
to strangers. If areversioner who has no 
present interest in the estate is entitled to 
comein and oppose the grant of Probate it: 
is difficult to see how a person who claims 
right to maintenance from the estate devised 
by the testator is not entitled to oppose 
the grant of Probate. Under the English 
Law the personal estate is his absolute . 
property and nobody has any right to it 
till he dies. But under the Hindu Law a 
widow has the right to claim maintenance 
and the widow of an undivided co-parcener 
is entitled to maintenance, if the property: 
devised is joint family property, the rever- 
sioner is entitled to see that the reversion” 
is not endangered. In the matter of 
the petition of Bhobosoondum Dabee (3): 
Field, J., after very exhaustive examina- 
tion of the authorities held that under s. 242 
of the Succession Act any person who can: 
show that he is entitled to maintain a suit 
in respect of property over which Probate 
would have effect, possesses a sufficient 
interest to entitle him to enter a careat 
and oppose the grant. In that case the 
testator left his widow and two sons and 
purported to give the entire property to 
his widow for her life and after her death 
to his two sons. A mortgagee of the son's 
share and a decree-holder against the 
other son opposed the grant of Probate. Both 
the Judges who heard the case (White and . 
Field, JJ.) held that the mortgagee of the | 
son's share was entitled to oppose the 
grant of Probate as by the Willthey would . 
be left without a remedy. 

(8) 84 Ind. Cas. 689; 40 C. L. J. 297; A. I. R. 192 
Qal. 223. l 
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"` In thé Odurt of Probate Act 20 and 21 
Vict: Oh. 77,s. 61, the wording is: ‘‘ Others 
having or pretending interest in the personal 
estate affected bya Will should be cited 
. or summoned, and may be permitted to be- 
“come parties, or intervene for their respec- 
tive interests." A portion ofthat seetion 
is practically copied in s. 69 of the Probate 
and Administration Act V of 1881 and in 
s. 242 of the Indian Succession Act X of 1886 
with slight modifieations. Instead of the 
words "Having or pretending interest in 
&he personal estate" the wording in the 
“Indian enactments is ‘claiming to have an 
interest’. Field, J., observed a5 page 471*: 
"As to the test of what constitutes a suffi- 
cient ‘interest to entitle any particular 
- person to: be made a party, according to 
the view which I have already stated, I 
think it comes to this, that any person has 
a sufficient interest who can show that he 
is entitled to maintain a suit in respect of 
the property over which the Probate would 
have effect under the provisions of s. 242 
of the Indian Succession Act.” The learn- 


ad Judges who decided Abhiram Dass v.. 


Gopal Dass (2) differed from In the matter 
of the petition of Bhobosoonduri Dabee (3) 


onthe ground that the rule laid down by: 


Field, J., was not adopted by White, J. 
Though White, J., did not lay down the 
rule insuch broadterms as Field, J., yet 
he held that the mortgagee of the son's 
share was entitled to oppose the grant of 
‘Probate of the fathers Will. In In the 
matter of the petition of Hurro Lal Shaha 
(4) it was held that a presumptive rever- 
sioner to property with which a Will deals 


has asufficient interest in the property to. 


entitle him to maintain a suit in respect 


of such property and that he is entitled to: 


maintain a case for the revocation of Pro- 
“bate. The learned Judges followed the 
decision in In the matter of the petition of 
Bhobosoonduri Dabee (3). In Kishen Dei 
v, Satyendra Nath Dutt (9) a Bench of the 
Calcutta High Court held that "the words 
‘interest in the estate of the deceased’ in 
g. 69 of the Probate and Administration 
Act mean, ‘interest in the estate left by 
the deceased’ and that a judgment-creditor 
who but forthe Will would in execution 
of his decree have a right to seize the pro- 
perty or that share of it which should 
descend to his debtor, and who alleges that 
the Will has been set up for the purpose of 

(9) 28 C. 441. 
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“defrauding. the creditors, is a person claim, 
‘ing an interest in the estate of the deceased- 
and as such has a locus standi in opposing 
the grant of the Probate of the Will.” 

It cannot be said that a Hindu son claims 
through his undivided ‘father. If the 
father devises his property as his self-acqui- 
sition, is not the son entitled to oppose the 
grant of Probate on the ground that it is 
a perjury? And it cannot be said in such 
a case that he claims through the father. 
In Arakal Bastian Ansup v. Narayana 
Iyer (10) it was held that the judgment- 
creditors of the son of the deceased who 
had attached the son's interest in his de- 


, ceased father's estate before the application 


for Probate were entitled to oppose the 
grant of Probate. It is contended that the 
Privy Council in Nilmoni Singh Deo v. 


Umanath Mookerjee (11) disallowed the con- 


tention that an attaching creditor of 4 
son's share was entitled to oppose the grant 
ofthe Probate of the father’s Will. Their 
Lordships did not decide the point but only 
expressed & doubt. They observe at page 
28*: "They entertain grave doubts whether 
an attaching creditor can do 80, at least 
in a case which is not founded on the 
ground that the Probate has been obtained : 
in fraud of ereditors." "They give no final 
opinion upon it. Ifa testator purports to 
devise his property as his self-acquisition 
in order to defeat his undivided brother 
or to defeat the claim for maintenance of 
the widow of his co-parcener, does he not 
commit fraud, and is not the brother or 
the widow entitled to question genuineness 
of the Will? In Hahamtullah Sahib y. 
Rama Rau (12) it was held that a legatee 
under a Will ora creditor of the testator 
had no such interest as to entitle him to 
oppose the grant of Probate, In the case 
of acreditor the estate is liable whether 
the Willis genuine or not. The executor, 
and if there is no executor the adminis- 
trator is bound to pay the debts of “the 
testator out of the estate and the creditor 
will not ordinarily suffer in any way by a 
false Will being propounded and Probate 
thereof being obtained. There may be cases 
where it may be to the interest of the cre- 
ditor to oppose the grant of Probate if 


(10) 8 Ind. Cas. 351; 34 M. 405; (1910) M.W. N 
819; 9 M. L. T. 138, 

(11) 10 O. 18; 10 I. A 80; 13 0. L. R. 314; 7 Ind. 
Jur. 435; 4 Bar. P. C. J. 449; 5 Ind. Dee. (N. s.) 14 


(P. C.). : 
(12)..17 M. 373; 6 Ind. Dec. (N. 8.) 259. 
“Page of 10 O,—L Ed. | l 
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by obtaining Probate an unscrupulous per- 
son ora person of no means is enabled to 
make away with the property of the de- 
ceased and thereby defeat the creditor. If 
the Probate proceedings are fraudulent, 
any person who would suffer thereby is en- 
titled to object to such proceedings. In 
Crispin v. [Dogliont (13) the natural son 
of the testator objected to the grant of Pro- 
bate on the ground that by the Law of 
Portugal he was entitled to the whole of 
the deceased’s property and that he- had 
instituted a suit in Portugal against the 
executor in which he obtained a decree 
that he should be put into possession of the 
property. The declaration did not state the 


nature of the suit, nor the questions in- ° 


volved init, nor did the judgment show . 
that the plaintiff was in the same position 


“asa legitimate son, The learned Judges 


held that the foreign judgment alone did 
not show such an interest in the party in 
whose favour it was made as to entitle him 
to dispute the Will. If the judgment of 
the foreign Court had given the property 
to him, the learned Judges might probably 


have allowed him to contest the grant of 


Probate. 


-— 


In Brinda Chowdhrain v. Radhica 
Chowdhrain (14) it was held that the widew 
of a Hindu testator who had died leaving 
sons had suffieient interest to call upon 
the executor to prove the Willin solemn 
form per testes. At page 494* they observe: 
"She is entitled to maintenance and if she 
pleases to institute a suit, to have her 
maintenance made a charge upon the estate 


. of her deceased husband." 


The true principle deducible from the 
cage; is that a person who is entitled to . 
any portion of the estate left by the deceased 
or aright to claim maintenance from the 
estate of the deceased has an interest within 
the meaning of s.69 of the Probate and 
Administration Act, It is not necessary 
that he should claim through the testator 
in ,order to enable him to oppose the grant 
of Probate of the Will of the testator. If a 
person is likely tosuffer by the grant of the 
Probate of a forged Will or an invalid Will 
he has sufficient interest to enter a caveat, 

The next contention is that the judgment 
of the learned Judge is opposed to the evi- 
dencein hbe case. 


(13) (1860) 2 Sw. & Tr. 17; 39 L. J. P. 130; 
79; 9 W. R. 19; 164 E. R. 897. SEDES 
(14) 11 O. 492; 5 Ind Dec. (N. 8.) 1087. 
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The Will bears the date ° 
. 4th June, 1920. The application for Probate 
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to have been executed on the day of the 
testatrix's death. She was ill for about a 
fortnight and the Willis said to have been 
written about 8 a. m., and she died the, ` 
same afternoon. Persons suffering from: 
diabetes are as a rule in a comatic condi- 
tion before death. It is said that she was 
able to dictate the Will at 8 o'clock, a few 
hours before her death and she died sud- 
denly on aecount of the boil bursting. The 
evidence on the side of the appellant is 
not at all satisfactory. The draft of the 
Will has not been produced and the chief 
witness for the appellant -who is the sole 
legatee under the Will is a karnam and his 
conduct in the box was such as to arouse 
suspieion. A Revenue Inspector was said 
to have been present at the time of the 
execution of the Will and he was not ex- 
amined in the case. It was suggested that ` 
his presence could not be secured at the 
time when the case came on for hearing. 
If an, application had been made to the 
learned Judge he certainly would have 
granted an adjournment for the examina- 
tion ofthe Revenue Inspector. The Reve- . 
nue Inspector did not attest the Will. 
This looks very suspicious. If the Willis 
a genuine Will, thereis no reason why the 
appellant should not have examined the 
Revenue Inspector as his witness. P. Ws. 
Nos. 2 and 3 are relations; and we see no 
reasun to differ from the finding of the 
learned Judge that it has not been satis- ` 


factorily proved that the Will was executed 
-by Narasamma or that at the time of the 


alleged execution of the Will she was ina ~ 
sound disposing state of mind. 

Waller, J.— On both points I agree. I 
think that the words in s. 69 of the Probate 
and Administration Act “claiming to have 
any interest in the estate of the deceased" -` 
are intended to bear the same meaning as 
the words inthe English Act “having or 
pretending interest in the (personal) estate 
affected by a Will.” That is the view taken 
in Kishen Dei v. Satyendra Nath Dutt (9) 
which I would follow. i 

On the merits, I see no reason to dissent 
from the conclusion of the District Judge. 
The appeal must be dismissed. 

V. N. V. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 

SECOND Orvit APPEAL No. 1873 or 1925. 

January 8, 1920. 
Present:—Mr, Justice Sulaiman. 
PARAM SUKH AND ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus 
DAMBAR AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

. Agra Tenancy Act (II of 1901), s. 167 —Ejectment of 
tenant—Jurisdiction of Revenue Court ——Ejectment by 
Revenue Court—Suit in Civil Court for declaration of 
oceupancy right, whether maintainable. 

A person who has been ejected under a decree of 
a Revenue Court on the ground that he is only a sub- 
tenant cannot maintain a suit in the Civil Court for 
a declaration that he is an occupancy tenant and not 
a sub-tenant. Where a person is liable to pay rent he 
is a tenant within the meaning of s. 2 (5) of the Agra 
Tenancy Aoctand the Revenue Court has jurisdiction 
to eject him. 

Fateh Singh v. Gopal Narain Singh (1), followed. 

" Second appeal against a decree of the 

Third Additional Subordinate Judge, 

Aligarh. 

i Mr. Peary Lal Banerji, for the Appel- 
ants. f . 

JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for a declara- 
tion that they are the occupancy tenants 
of the holding and are not the sub-tenants 
of the defendants Prior to the institution 
of the suit the defendants had filed a suit 
in the Revenue Court against the plaintiffs 
alleging that the defendants were the 
tenants-in-chief and that the plaintiffs 
were the sub-tenants. That suit admitted- 
ly resulted in a decree which was affirmed 
by the Board’ of Revenue. The result is 
that the plaintiffs have been ejected by the 
Revenue Court. After the passing of the 
Revenue Court decree the present suitin a 
Civil Court was instituted for the declara- 
tion aforementioned, Both the Courts be- 
low have thrown out the suit on the ground 
that it is barred. -` : 

The l'earned- Advocate for the appellants 
contends that the ejectment by the Revenue 
Court proceeded on the assumption that 
the plaintiffs were holding the land under 
8. 94 of the Tenancy Act and were not the 
tenantsof the defendants; but even under 
8. 34, a person occupying the land without 
the consent of the landlord is liable for the 
rent of the land. Itis true that he cannot 
be deemed to hold the land for the purpose 
of acquiring occupancy rights, but never- 
theless he is liable to pay rent. When he 
is liable to pay rent then under s. 2 (5) he 
isa tenant, The Revenue Court, therefore, 
had jurisdiction to ejecthim, Having been 
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ejected by the Revenue Court he cannot now 
be allowed to maintain a suitin the Civil 
Court for a declaration that in spiteof the 
ejectment decree he is still a tenant-in chief. 
This case is covered by the recent Full 
Bench case of Fateh Singh v. Gopal Narain 
Singh, (1). The appealis dismissed under 
O. XLI, r. 11, C. P. C. . 
A.N. Á Appeal dismissed. 


(1) 89 Ind. Cas. 1013; 23 A.L. J. 941: L. R. 6 A. 
206 Rev.; A. I. R. 1925 All. 637; 48 A. 88, 


MADRAS HIGH COURT. 
APPEAL Suir No. 80 or 1924, 

April 16, 1926. 
Present:—Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice 

Madhavan Nair. 
POOTHAKA NACHIAR AND OTHERS— 
DEFENDANTS Nos. 1, 2 AND 8—APPRLLANTS 
VOTSUS 
S, K. P. A ANNAMALAI CHETTI (prap) 
AND OTHERS—PLaiNTiFF AND DEFENDANTS 
Nos. 4 TO 7 AND 9 TO Ll anp LEGAL 
REPRESENTATIVES OF PLAINTIFP AND 


DEFENDANT No. 10— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 3, 58, 
109, 180—Mortgage deed by gosha ladies~-Attestation, 
proof of—-Actionable claim —Claim for future rent - 
Transfer, validity of. 

The executants of a document who were gosha ladies, 
while admitting their signatures pleaded that the 
document was not properly attested, but did not go 
into the box and swearthat their signatures were not 
attested. There was evidence that the signatures of 
the executants and the attesting witnesses were placed 
on the document behind the screen: 

Held, that under the circumstances the evidence 
was sufficient to prove due attestation of the mort- 
gage. [p. 265, col. 1.1 

A claim for rent which is to fall due in future is 
an actionable claim within the meaning of s. 3, Trans- 
fer of Property Act, and is, therefore, transferable. 
[p. 265, col. 2.) 

Section 109, Transfer of Property Act, would apply 
to such a case and a lessee cannot, therefore, object 
to pay arrears of rent to the transferee of his lessor 
unless he has already paid such rent to the lessor. 
[p. 266, col. 1] 

Chidambaram Pillai v. Doraiswami Chetty (4), fol- 
lowed. 

Reeves v. Pope (2), distinguished. 

Appeal against a decree of the Court of 
the Subordinate Judge, Sivaganga, dated 
the 20th September, 1923, in O. S, No. 57 of 
1918. . 

Messrs, S. Varadachariar asd T. M. 
Ramaswama Ayyar, for the Appellants 
Messrs. A. Krishnaswami Iyer, K. Bhash- 


yam and C. V. Ananthakrishna Iyer, for 
the Respondents. 
GMENT. 


JUD 
Phillips, J,~—This is an appeal from a 
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mortgage decree. The mortgage was exe- 
cuted by defendants Nos. 1 and 2 and 
their elder sister, Vengu Nachiar for 
Rs. 43,500. It is admitted that the whole 
of this amount was not paid, and the suit 
is brought for the principal amount of 
Rs. 24,036 and interest. The cxecutants 
are gosha ladies and at the time of execu- 
tion Vengu Nachiar and the Ist defend- 
ant were wives of one Udayana Thevar 
alias Delhi Batcha. The 2nd defendant, 
sister of the other two executants, was liv- 
ing with her sisters under the protection of 
Delhi Batcha and subsequently married 
him. 

The main objection taken by the appel- 
lants, defendants Nos. land 2 and the 8th 
defendant, isthat the mortgage-deed was 
not duly executed and attested. The mort- 
gaged property had been leased by the 
sisters to certain persons now represented 
by defendants Nos.4 and 8 of whom the 
4th defendant has not filed an appeal. 
The contention for the appellants is that 
the mortgage-deed was not properly at- 
tested. It purporis to be attested by a 
large number of witnesses, but inasmuch as 
the executants are gosha ladies it is admit- 
ted that all the attesting witnesses, except 
two, attested the document without actual- 
ly seeing the execution which took place 
behind the purda. These two witnesses 
are P. Ws, Nos. 1 and 2, viz, Aralammal, a 
dependant of the sisters, and Delhi Batcha, 
the husband oftwo of the sisters. ‘These 
two witnesses deny having witnessed the 
execution, but the Subordinate Judge has 
found that their evidence is untrue. The 
signature of the three ladies both at the 
time of execution and at the time of regis- 
tration is admitted, but, in their written 
statements defendants Nos.land 2 deny 
proper attestation and also deny receipt of 
consideration. Arulammal deposes that she 
did sign the. document and that she 
was present. at the time of registration 
‘as an identifying witness, but she denies 
having been present at the execution. 
Her evidence is highly improbable, seeing 
that she pretends to know nothing what- 
ever about execution. If that is so, it is 
extraordinary that she, a woman, should 
have beeneasked to attest the documents. 
Delhi Batcha also denies witnessing exe- 
cution and puts forward as one ground 
for this assertion that the 2nd delendant 
was gosha to him. This is a most impro- 
Lable story considering the relations be- 
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tween them and itis flatly contradicted by 
the evidence of P. W. No. 3, the Sub- Re- 
gistrar, who states that at the time of regis- 
tration Arulammal and Delhi Batcha were 
the identifying witnesses of the execut- 
ants, He also states that the male 
identifying witness, namely, Delhi Batcha, 
must have been a person to whom the . 
three executants were not gosha. There 
is no reason to disbelieve this statement, 
for it is not essential that there should 
be two identifying witnesses;. but in this 
case the Sub-Registrar thought it advisable 
to have two witnesses and accepted Delhi 
Batcha as one of them as he was in a posi- 
tion to go behind thescreen and identify 
the executants. This false statement of 
Delhi Batcha, namely, that the 2nd defend- 
ant was gosha to him throws a great deal of 
doubt on his evidence, which has been ap- 
parently given with ‘a view to protect the 
executants. As regards the evidence of 
P. Ws. Nos. 1 and 2, we have the evidence 
of P. W. No.4 who attested the document 
outside the place where it was signed. He; 
however, states that the three ladies came 
into a place called ‘Gowri Vilas" in the 
palace when Delhi Batcha took the mortgage- 
deed insidethe building and brought it out 
to the witnesses outside, and that it then 
contained the signatures of the three 
sisters, Delhi Bateha and  Arulammal, 
If this witness is believed and the Sub- . 
ordinate Judge has believed him and no 
reason i8 shown why he should not be 
believed it is & strong piece of evidence 
that the two attesting witnesses P. Ws, 
Nos. 1 and 2 did actually witness the execu- 
tion. In a case of this sort, it is very easy 
for gosha ladies to pretend that execution 
was not duly carried out and if the attest- 
ing witnesses can be induced to perjure 
themselves, it is difficult for the other side 
to prove satisfactorily that the document 
was properly attested. It is, therefore, legiti- 
mate in estimating this evidence to con- 
sider the circumstances of the case. The 


‘three ladies admit their signatures, but 


neither the Ist nor the 2nd defendant 
(Vengu Nachiar being dead} is prepared to 
go into the witness-box and swear that they 
signed in the absence of witnesses. They 
are the persons who have the best know- 
ledge of what took place behind the screen 
and their omission to go into the witness- 
box very strongly discredits their story. 
Delhi Bateha also states that he sent the 
document through one Karuppayi and asked . 
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her to get the signatures of the three ladies. 
This Karuppayi has not been examined. On 
the whole, therefore, the statement of P. W. 
No. 4 that the signatures of the three exe- 
- cutants and the two attesting witnesses 
were placed on the document behind the 
sereen is sufficient proof that it was duly 
attested. 

The next point taken by the appellants. 
is that the executants being gosha, it is 
essential that the plaintiff should prove that 
they knew what they were doing when they 
executed the document, They are not 
illiterate persons, as is shown by their sig- 
natures, nor is there any evidence to show 
that they are in any way deficient in intel- 
lect, whereas we do have evidence that the 
person in whom they would have the utmost 
confidence, namely Delhi Batcha, took an 
active part in the transaction. There is 
also the letter, Ex. F, written by the three 
sisters on 23rd October, 1909, in which they 
request the plaintiff to get stamps for the 
execution of the hypothecation deed for 
Rs. 43,500. These facts are amply sufficient 
to prove that the executants knew whatthey 
were about when they executed the docu- 
ment. We also have the Sub-Registrar’s 
statement that it was read to them before 
the registration. 

itis next argued for the appellants that 
the items of consideration have not been 
properly proved, and the fact that the 
plaintiff has not produced bis accounts is 
strongly commented upon. The first item 
isa sum due upon a prior mortgage-deed, 
and it is not disputea that the amount was 
due and would form good consideration, 
but it is suggested that there is nothing 
to protect the defendants from the amount 
paid being claimed again. It, however, 
appears that a suit has since been filed upon 
the mortgage-deed, whose interest was 
paid off by the first. item of consideration 
and in that suit credit has been given to 
the amount paid under the suit mortgage. 
The second item relates to an amount of 
Rs. 7,450-10 6 borrowed for household ex- 
penses. Exhibits B, O, D and E are put 
forward in support of this amount, but the 
amounts of those documents do not amount 
quite to Hs. 7,450. On this point P W. 
No. 2 says that the amounts due under 
Exs.B,O, and Dareincluded in Ra.17,450-10-6 
relerred to in Ex. A. He does not state 
that the balance was not borrowed by him; 
consequently the recital in the document as 
to the proper ampuni may be accepted. 
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The third item relates to Rs. 3,600 paid for 
maintenance out of which only Rs. 1,200 
isnow claimed for which receipts are 
produced. The last item relates to a 
sum of Rs. 8,995-5-6 paid in cash. When 
P. W. No. 2 was examined he did not state 
that &lesser amount had been received. 
He said thatout of Rs 8,993-5-6 referred 
to in Ex. Á as received in cash only about 
Rs. 2,000 had been recovered by him in 
several instalments and that the plaintiff 
did not pay the balance. He thus denies 
the receipt of any cash at the time of exe- 
cution, whereas we have the evidence of 
P. W. No. 4 that a bag of money was band- 
ed to P. W. No. 2 and taken by him be- 
hind the screen. He does not actually know 
the amount of money in this bag and says 
that it was about Rs. 7,000 and odd. This 
is somewhat vague, but inasmuch as P. 
W. No. 2 does not suggest any definite 
amountas not having been paid out ofthe: 
total cash consideration, this evidence 
coupled with the recital in the document 
is ‘sufficient to prove the amount. 

The last point taken in appeal is that 
the decree which directs that'' the plaint- 
iff wil in the first instance proceed to exe- 
cute the decree against defendants Nos. 4 
and 8 for recovery of lease amounts due 
by them" eannot be justified. Under the 
suit mortgage-deed the amount of rent due 
by defendants Nos. 4 and 8 to the execut- 
ants is specifically hypothecated, and con- 
sequently it isurged for the lst respondent 
that this amount can be claimed by him as 
mortgagee. It is very curious that defend- 
ants Nos. land 2 should have made common 
cause with the 4th defendant in putting 


forward this ground of appeal, for if it 


succeeds, defendants Nos. 1 and 2, unless 
they are colluding with the 4th defendant, 
will undoubtedly be prejudiced, in that it 
would be necessary to sell a greater portion 
ofthe mortgaged property. However, they 
have combined and it remains to be consider- 
ed whether this is à valid order. The claim 
for rent appears to come within the defini- 
tion of '" actionable elaim" as defined in 
8. 3 of the Transfer of Property Act and 
eonsequeníly a transfer of such actionable 
claim is valid. ‘Vide Chidambaram #illui v. 
Doraiswamy Chetty (1).] The appellants, 
however, rely on a case reported as Reeves 
v. Pope (2) but that case was concerned 
1) 31 Ind. Cas. 473. 


2) (1914) 2 K. B. 284; 83 L. J- K. B. 771; 110 L.T, 
503; 58 S. J. 248, 
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with quite a different question, viz, whe- 
ther a lessee against whom a usufruetuary 
mortgagee claimed arrears of rent could 
set olf damages which arose froma breach 
of contract by his lessor,and it was held 
that he could not because these damages 
were not an interestin theland. It does 
not appear from the judgment that the 
Court of Appeal held that the claim torent 
could not be transferred, for they were not 
concerned with that question at all If 
the claim ofrent is an actionable claim, 
then it would appear that s. 109 of the 
Transfer of Property Act would apply, 
under which the lessee cannot object to pay 
the arrears of rent to the transferee of his 
lessor unless he has already paid such 
rent to the lessor. In this case it was 


admitted that no such payment has been. 


ade. | 
TU further point has been raised that 


notice ofthe transfer was not given to the 


Ath defendant in accordance with the pro- | 


visions of s. 131, Transfer of Property Act. 
In the plaint it was alleged as follows :— 

“In pursuance of the hy pothecation deed, 
notice has been giventothe 4th defendant 
directing him to pay the lease amount to 
the plaintiff, On the very day of the execu- 
tion of the suit hypothecation deed, a letter 
was written to the 4th defendant asking 
him to pay the lease amount to the 
plaintiff.” In answer to that, the 4th de- 
fendant in his written statement stated 
* the allegation in para, 8.of the plaint 
that a notice was given to the elder brother 
of this defendant in connection with the 
lease amount is denied," This reference 
to the elder brother is explained by the fact 


that the words “elder brother” appeared | 


in the original plaint as drafted and were 
afterwards struck out. So far, therefore, as 
this notice is concerned, this may be taken 
a3 denied by the 4th defendant, but he 
does not deny that on the day of execution 
a letter was written tohim asking him to 
pay the lease amount to the plaintiff. Con- 
sequently, no specific issue on this point 
was framed andthe plaintiff did not adduce 
evidence on the point because it had 


an 
aor been denied in the 4th defendant's 
"written* statement. This plea must also 
fail. 


As the appellants have failed on all these 
points, the lower Court's decree must be 
confirmed and this appeal dismissed with 
costs of the, lsti respondent's ¿legal ;repre- 
sentatives: : 


^ 
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 Madhavan Nair, J.—I entirely 


agree. On the last point argued before us 
I would add a few words. The suit is 
brought on a hypotheeation debt-bond by 
which the property which had been already 
leased to the lessees (now represented by de- 
fendants Nos. 4and 8)and the future rent 
payable by them under the lease have been 
mortgaged by the lessors to the present 
plaintiff, the Ist respondent. The lower 
Court gavea decree for the sale of the 
property as well as a personal decree 
against the lessors for the lease amounts 
due by them, i.e., rent due for six years next 
prior to the suit. No objection is taken 


. before us so far as the decree for the sale’ 


of the property is concerned; but the 
learned Vakil for the appellant argues 
that no decree should be given against 
the lessors for the future rent payable by 
them subsequent tothe date of the suit 
mortgage-deed. The point for deter- 
mination is whether rent which is to 
fall due in future is not transferable; 
or in other words whether itis not “an 
actionable claim” as defined in s. 3 of 


‘the Transfer of Property Act. This defini- 


tion was substituted by Act II of 1900 
instead of the one contained in the old 
s, 130 of the Act. Under the old section 
“actionable claim " wasdefined thus: “A 
claim which the Civil Courts recognise as 
affording grounds for relief is actionable, 
whether a suit for its enforcement isor is 
not actually pending or likely to become 
neceseary.” As could naturally be expected 
from the vague definition there was a con- 
flict of judicial opinion as to its exact — 
scope and soar as the question in issue 
at present is concerned, it was held in 
Shib Lal v. Aematullah (8)and Arunachellam 
Chetty v. Subramania Cheity (4) that the 
said definition does not include debts 
which are to fall due in future but it 
included only those which have already 
become due. Whatever doubt there may _ 
have been. with regard to the question 

under the old s, 130, it seems clear that 
the present definition in s.3 of the Act 
referring to “ accruing debts" includes 
also debis which are also to fall due in 
future. The definition so far as it is 
material for the present purpose is as 
follows: ^" Actionable claim means a claim 
to any debt otherthan adebt secured by 


(3) 18 4. 265; A. W. N. (1896) 80; 8 Ind. Dec. (x. s.) 
(4) 30 M. 235; 17 M. L. J. 87, 
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mortgage of immoveable property or by 
hypothecation or pledge of moveable pro- 
DOM ea aa aaa kah which the Civil Courts 
recognize as affording grounds for relief, 
whether such debt...be existent, accruing, 
conditional or contingent.” That rent to 
fall due in future is an actionable claim 
has also been held by Mr. Justice Seshagiri 
Iyer in Chidambaram Pillai v. Dorai- 
swamy Chetty (1), I agree with that view. 
In my opinion, the lower Court was right 
in giving a decree of rent also in this case. 

I agree that the appeal should be dis- 
missed with costs. 


Y. N. Y. Appeal dismissed. 


MADRAS HIGH COURT. 
Second Civi, APPEAL No. 1760 or 1923. 
August 10, 1926. 

Present :—Mr. Justice Devadoss. 
BHASKARUNI VENKATANARAYANA 
—PLAINTIFF—APPELLANT 
Versus 
BHASKARUNI LAKSHMIBAYAMMA— 


DEFENDANT— RESPONDENT. 

Contribution —J oint. promisors—Decree for partition 
—Renewal of debt by one promisor and payment under 
renewed liability—Suit for contribution, whether main- 
tainable. 

Even though a joint promisor is exonerated by the 
promisee on the ground of limitation in a suit 
hrought by the promisee against the promisors, 
if a decree‘is obtained against one of them and 
he pays off the decree, he is entitled to contribu- 
tion from the other promisor notwithstanding his 
being exonerated in the suit by the promisee. But 
where a decree for partition has been passed, the 
liability of the parties has to be determined by the 
decree and one joint promisor is not, in the absence 
of a provision to that effect, entitled to execute a fresh 
pro-note in renewal of the original one under which 
the joint liability was incurred, keep alive the debt, 
pay it and then sue for contribution from the other 
Joint promisors, inasmuch as such payment cannot be 
. held to be on behalf of all the promisors. 


Ru Servai v. Raphial Muthirian (2) distingu- 
ished, 

Second appeal against a decree of the 
District Court, Guntur, in A. S. No. 12 of 
1923, preferred against that of the Court 
of the Additional District Munsif, Guntur, 
in O.8 No. 509 of 1922. 

Mr. Ch. Raghava Rao, for the Appel- 
lants. < 

Mr. C. Sambisava Rao, for the Respond- 
“ent; 
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JUDGMENT.—The plaintiffs suit is 
for contribution which has been dismissed 
by both the lower Courts. 'The plaintiff 
has preferred this second appeal. The con- 
tention of Mr. Raghava Rao is that the 
renewal of the original pro-note by his 
client was not the incurring of a new debt 
as the learned District Judge thinks and, 
‘therefore, he is entitled to a decree for 
contribution. No doubt in the case of 
joint promisors if one promisor is made 
to pay the amount, the other promisor is 
bound to contribute towards such payment 
and the cause ofaction doesnot arise till 
the amountof the original debt is paid off, 
The mere renewal of a note is not equiva- 
lent to payment. That was distinctly 
held in Putti Narayanamurtht v. Mari- 
muthu Pillai (1) and even though a joint 
promisor is exonerated on the ground 
of limitation in the suit brought by 
the promisee against the {promisors, if 
a decree is obtained against one of 
them and that promisor pays off the 
decree, he is entitled to contribution from 
the other promisor notwithstanding his 
being exonerated in thé suit of the pro- 
misee (Vide Abraham Servai v. Raphial 
Muthirian (2).] If the defendant is oneof 
the joint promisors as in Abraham Serva 
v. Raphial Muthirian (2) that case would 
apply to this and the plaintiff would be 
entitled to a decree, but this case is slightly 
different from thecase of joint promisors 
for under the partition decree it was pro- 
vided: “That in the event of the above 
debts as per Sch. III hereto being realised 
by the creditorsfrom one or moreof the 
parties jointly held liable, the others 
jointly liable for them to pay their shares 
to the persons from whom the said debis 
have been realised." There is no provi- 
sion in this for one of the parties to the 
decree renewing a note or keeping alive 
the debt for a long time without any refer- 
ence to theother persons. It is suggested 
that Kesava Rao whose widow is the defend- 
ant, was alive at the time when the pro- 
note was renewed, t.e., 29th August, 1915, and 
he was not asked to pay his quota. Whether 
Kesava Rao was alive or not, inasmuch as 
the liability of the parties to the d&creé hag 
been determined by the terms of the decree 
itself, Ido not think anyone of them ig 
entitled to keep alive a debt fora number 

(1) 26 M. 322 


: 2) 27 Ind. Cas, 337; 39 M. 288; 27 M. L. J 746; 16 M. 
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of years and then pay it and then ask for 
contribution. As the District Judge rightly 
observes the plaintiff could not be said to 
have acted on behalf of the others, In the 
face ofthe clear terms of Ex. A, I do not 
think the plaintiff is entitled to keep alive 
a debt for a number of years, then pay it, 
and then ask for contribution from the 
defendant. If the debt had been realised 
by the promisee from anyone of the parties 
to the partition decree, no doubt, others 
would be liable to contribute their share. 
But here such a contingency has not arisen. 
The plaintiff renewed the note on 29th 
August, 1915, and he paid the amount only 
in 1919. In thecircumstances of this case, 
the plaintiff is not entitled to a decres 
against the defendant. | | ND 

The second appeal fails and is dismissed 
with costs. 


V. N. V. "Appeal dismissed. 





LAHORE HIGH COURT. 
Suconp CiviL ApPzíL No. 3028 or 1920. 
| April 7, 1926. 
Present: —Mr. Justice Martineau. 
LADHA AND oTBERS—PLAINTIFFS— 
E — APPELLANTS 
VETSUS 
Musammat KARAM DEVI ANB OTHERS 
ae _—D BPENDANTS-~ RESPONDENTS. 
Practice—Second appeal—New case, whether can 


be set up. | ; 
A pary cannot be allowed to set up in second 


eal a case which was not set up either in the trial 
Court or in the grounds of appeal to the lower Appel- 


late Court. 
| Second appeal from a decree of the Dis- 


trict Judge, Sialkot, dated the 19th August, 
1925, affirming that of the Subordinate 
Judge, Fourth Class, Daska, District Sialkot, 
dated the lith June, 1924. 

Mt. Mohammad Amin, for the Appel- 


ts. 
M Mukand Lal Puri, for the Respond- 


e UDGMENT.—The plaintiffs sue for 
a declaration that they are owners of one- 
half of 68 kanals 17 marlas of land, alleging 
that they* bought the property from one 
Hira Nand. They say that they redeemed 
the land from Mal Singb, to whom it had 
been mortgaged, but that on the applica- 
tion of defendants Nos 1 and 2 redemption 
of-one-fourth-was ordered by the Collector 
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in favour of those defendants on the 


ground that one-fourth of the land belonged 
to Gujri and had been mortgaged by her 
to the father of defendant No: 2: 

Defendants Nos.1 and 2did not admit 
the alleged sale by Hira Nand, and also 
denied that he could sell more than one- 
fourth of the land. 

The Subordinate Judge dismissed the 
suit finding that Hira Nand owned only 
one-fourth of the land, and that the plaint- 
iffs were already in possession of one-fourth. 
The plaintiffs’ appeal to the District Judge 
also failed, and they have come to this 
Court in second appeal. . 

The only point taken in their grounds of 
appeal to the District Judge was the ques- 
tion of their ownership of the land. i 

According to the pedigree-table given 
in the lower Appellate Court's judgment 
Hira Nand's share in the land would be 


only one-fourth, and no attempt has been. 


made to show that he owned more, One- 


fourth belonged to Gujri, the representa- 


tive of one of the four branches of the 
family, and it wasshe who had mortgaged 
the property to Mal Singh. . 

‘It is contended that as Gujri is dead 
Hira Nand became entitled to an additional 
share as one of her heirs, and that the 
plaintifs as purchasers from Hira Nand 
should be given a decree for that. But 
in the first place this point was not taken 
in the trial Court or in the grounds of 
appeal in the lower Appellate Court, and 
in the second place the plaintiffs have 


produced no evidence to prove the alleged 


purchase from Hira Nand. 
The appeal, therefore, fails and is dis- 
missed with costs. 


A. NLA, Appeal dismissed. 


ee ERR 


MADRAS HIGH COURT. 
Srconp CIVIL APPEAL No. 1807 or 1923. 
August 10, 1926. 
Present:—Mr. Justice Devadoss. 
SADASIVAM PILLAI—Derenpant No. 1 
—APPELLANT 

Versus - 
SHANMUGAM PILLAI AND oTHERS— 
PLAINTIFF AND DEFENDANTS Nos. 3 AND 4— 
RESPONDENTS. 


Hindu Law—Partition agreement as to shares— 
Family arrangement—Invalid Will by Hindu father | 


as evidence of family arrangement—Ignorance of 
rights, whether ground to set aside arrangement 


3 
m 


F28 I.O. 1928) | 
- Ifthe members of a joint family agree to divide 
the joint family properties ina particular manner, 
that would be sufficient in law to give them a divided 
status though there is no division by metes and 

bounds. [p. 270, col. 1.] 
^ Where a family arrangement has been fairly en- 
tered iuto without concealment or mistake on either 
side with no suppression of what is true or suggestion 
of wnat is false, although the parties might have 
greatly misunderstood the situation and mistaken 
their rights, a Court of Equity will not disturb the 
quiet, which was the consequence of the agreement. 
[p. 272, col. 1.] 

Where a Hindu father who had two adult sons 
executed a Will which provided that, in view of the 
younger of them having obtained a legacy of certain 
properties from his maternal uncle, out of 15 acres 
belonging to the family he should take only 2 and 
odd acres and the rest of 12 and odd acres should go 
to the elder son ànd both the sons signed the Will 
stating that they consented, ina suit by the younger 
son to declare the Will void and for partition of 
his half share of the family properties on the 
ground that he signed the document in ignorance of 
his rights : | 

Held, (L) that the document was inoperative as a 
Will; |p. 269, col. 2.] 

(2) that it evidenced a family arrangement come to 
between the father and sons which was binding on 
them and could not be avoided merely on the ground 
of ignorance of rights. [p. 272, col. 2.] 

Lakhmi Chand v. Anandi (2) and Brijaj Singh v. 
Sheodan Singh (1), relied on. 

The principle of the binding nature of family 
Arrangements’ is not confined to the settlement of 
doubtful or disputed rights but extends also to cases 
in which arrangements are made between members of 
a E for the preservation of its property. [p. 272, 
col. 1.] 

Williams v. Williams (3), followed. 

Second appeal against a decree of the 
District Court, West Tanjore, in A. S. No. 41 
of 1922, preferred against that of the Court 
of the Additional Subordinate Judge, 
Tanjore, in O. S. No. 7 of 1920, O. S. No. 52 
of 1917 (on the file of the Subordinate 
Judge, Kumbakonam). 

Mr. S. Varadachariar, for the Appellant. 

Messrs. T. M. Krishnaswami Iyer and M. 
S. Venkatrama Iyer, for the Respondents. 

JUDGMENT.—The plaintiffs suit is 
for partition and incidental reliefs. The 
Subordinate Judge granted a decree for 
partition in respect of properties set out 
"in B and C schedules but dismissed the 


plaintiffs suit as regards the properties . 


mentioned in A schedule. The plaintitt 
appealed to the District Court of West. 
Tanjore and the District Judge granted a 
decree for partition in respect of A sche- 
dule properties. The Ist defendant has 
preferred this second appeal against the 
District Judge's decree. 

The case of the plaintiffis, that the pro- 
perties mentioned in schedule A are an- 
cestral and that, he is entitled to a half 
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share in them. The defence is that by 
a Will dated 10th September, 1912, the 
father arranged that the plaintiff should 
get only 2} acres of the ancestral proper- 
ties and the rest should go to the first 
defendant, the elder brother, The Sub- 
ordinate Judge found that Ex. A was in- 
operative as a Will but it evidenced a 
family arrangement to which the plaintiff 
was a party and under that arrangement 
the family properties were divided be- 
tween the two brothers and that the 
plaintiff was not entitled to set aside that 
arrangement. The learned Distriet Judge 
in para. 7 finds that Ex. A being invalid 
and inoperative asa Will, the plaintiff gave 
his consent to if being under the impression 
that his father had a right to make an 
unequal division of ancestral lands. The 
plaintiffs case as disclosed in the plaint is 
that fraud was practised upon him by the 
father and the elder brother and that he 
consented to the arrangement believing 
what they said. In his evidence he wanted 
to make out some sort of coercion on the 
part of the father. The learned District 
Judge finds that the plaintiff agreed to 
tne arrangement under Ex. A owing to a 
mistake of law. 
family arrangement, the plaintiff cannot go 


behind it, unléss he could prove that he 
was either deceived or coerced into agree- 


ing to the arrangement or that he acted 
under amistake of fact or under undue in- 
fluence. ` 

Exhibit A is the Will of the father of the 
plaintiff and the 1st defendant, and it was 


executed on the 10th September, 1912, In. 
that he says ‘I have made the following: 
arrangement in view of the same, in order 


that my heirs may after my death...... and 


inasmuch as my two sons Sadasivam and: 


Shanmugam are regarded equally by me 
in respect of the same and inasmuch as 


I am actuated by the thought of effecting- 
equal division in the matter of the enjoy-. 
ment of the properties and I have" for. 


that purpose executed and left this Will, 
inasmuch as I have effected division of 
my properties under this, according to 
their shares and have left the properties 


If Ex. A evidences a 


to the said Shanmugam and have execut- , 


ed and left this Will.” 
that a Hindu father cannot devise hig 
ancestral property to his sons. The Will, 
therefore, is inoperative as a Will. The 
question is, does it evidence an arrange- 
ment come to between the father and the 


It is well-settled 


* 
* 
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two sons? Both the plaintiff and the lst 
defendant have signed the Will with the 
words “in eonsent" and their signatures 
appear just below that of Chandrasekaram 
Pillai their father. The father died on 
17th September, 1912. From the evidence 
and the attendant circumstances it is clear 
that an arrangement was made as regards 
the division of the family properties and 
the father in accordance with that arrange- 
ment made a Will. The Subordinate Judge 
has found that Ex. A contains the arrange- 
ment come to between the three persons. 
The learned District Judge does not differ 
from the Subordinate Judge on the ques- 
tion. of the family arrangement. His 
reasoning in para. 4 of his judgment is 
“Eg. A being invalid and inoperative as a 
Will there must be clear evidence to show 
that after their father's death, they, the 
plaintiff and the Ist defendant, agreed to 
divide the properties in the manner set 
out in. Ex. A.” The Ist coe oe 

t rely upon any arrangement come to 
aite: the father's death. Ib is somewhat 
difficult to follow tbe reasoning of the 
"learned District Judge in para. 4. He says 
"No: partition of the A schedule items was 
affected by Ex. A". It is not necessary 
that in order to constitute partition ar- 
rangement the properties of the family 
should be actually divided by metes and 
bounds, The actual division by metes and 
bounds may be postponed. It is sufficient 
if their shares are indicated or what pro- 
perties should be taken by the parties to 
the partition arrangement. If the mem- 
bers of a joint family agree that certain 
shares or certain properties OT portions 
thereof should be taken. by them then 
that would be quite sufficient io give them 
a divided status. The subsequent con- 


duet of the parties is only evidence of what . 


ed to. If the arrangement itself 
is der p subsequent conduct is not of 
great importance. But conduct inconsist- 
ent with the arraugement may be taken 
as evidence of there being no arrangement. 
In this case there ie ome Syendant acted 

inti e i8 

des h the arrangement set 


] itv wit 
E E rd In Ex.IV which is a deed 


4 ur of the plaintiff dated 
ia oL A914, the lessee deseribed 
the property as that which devolved on 
the plaintif by Will, and in Ex. V asale- 
deed by the plaintiff he described the pro- 
perty as having devolved upon him by 
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Will. Mr. T. M. Krishnaswami [yer for the 
respondent contends that the plaintiff de- 
scribed these properties as having. devolv- 
ed upon him by Will as they were acquired 


"with the income of the property which was | 


devised to him, by his uncle under Ex. B 
and, therefore, no reliance ean be placed 
upon that description. These two items, 
theitems covered by Exs.'IV and V were not 
devised by the plaintiffs uncle but were 
acquired by the plaintiff's father, out of the 
income of the property devised to the 
plaintiff under Ex. B. But these were 
devised to the plaintiff under Hx. A. So 
the description that these were devised by 
Will could only apply to the devise under ` 
Ex. A. Exhibit I is styled as a partition 
deed between the plaintiffand the lst de- 
fendant dated 5th September, 1925, and the 
recital therein is "our father has already 
effected a partition between us two." They 
agree to divide certain properties according 
to the terms of Ex. A. It is also in evidence 


‘that the plaintiff is in possession of the 


properties set apart for the maintenance 
of his mother Meenakshi Ammal and that 
the Ist defendant is in possession of the 
properties set apart for the mairttenance of 
his mother Meenakshi Ammal and that the 
lst defendant is in possession of the pro- 
perties set apart for the maintenance of his 
grandmother. 'lhatis the agreement that 
the father made under Ex. A, On the 
other hand there is no evidence that either 
the plaintiff or the Ist defendant acted 
contrary to the terms of Ex. A. What is 
strongly pressed upon the attention of the 
Court is that both the plaintiff and the de- 
fendant continued to live as members of a 
joint Hindu family till dispute arose in 
1917, and, therefore, it must be taken that 
there was no partition arrangement at the 
time of Ex. À. Reliance is placed upon 
Ex. F-l in whieh the plaintiff and the lst 
defendant are described as undivided 
sons and legal representatives of Chandra- 
sekaram Pillai. Chandrasekaram Pillai 
obtained a decree against one Kunja Achi 
and others. An application for execution 
was filed by the legal representatives of 
Chandrasekaram Pillai in which the plaint- 
iff andthe Ist defendant are described as 
undivided sons of Chandrasekaram Pillai. ` 
That description is a true description, for, 
the father and the sons were undivided 


and no inference adverse to the case of the ` 


lst defendant can, therefore, ba drawn 
from the description in Ex, F-l. The 


($8 I. O, 1926} 
mere fact that two divided brothers live 
together would not make them members of 
an undivided Hindu family. It is not 
uncommon for divided members either for 
the sake of convenience or for the sake of 
economy or for the sake of peace living 
together in the same house. The evidence 
being all one way there is no difficulty in 
arriving atthe conclusion that both the 
plaintiff and the Ist defendant acted in 
accordance with the-terms of Ex. A till 
they quarrelled in 1917. 

In Brijraj Singh v. Sheodan Singh (1) 
the facts were that a Hindu father governed 
. by the Mitakshara Law made a Will on the 
26th November,18985,. purporting to effect a 
division of the ancestral property amongst 
his three sons. The recital in the Will 
was “in order to avoid dispute after my 
death Ihave at present whilein à sound 
state of body and mind, and of my own free- 
will and accord divided the property among 
my sons and heirs as follows," And an- 
other recital was “if at any timel come 
back from pilgrimages and find mismanage- 
ment orcharacter of any one bad then I 
shall have power to cancel this Will which 
shall be enforced from the date of its 
execution," "The Privy Council held that 
the document was not a Will but was in- 
tended to operate from its date and waa in 
fact a family arrangement contemporane- 
ously made and acted upon by all parties, 
the effect of which was, underthe cireum- 
stances of the case, to create a partition 
of the joint ancestral property and as 
regards the clause that in case he found 
mismanagement, etc., that he would cancel 
the Will, their Lordships observed: "The 
true interpretation of the provision is 
probably that it was merely put in as a 
threat in order tokeep the sons in good 
behaviour and that it could not have been 
enforced specifically or even atall. It is 
certainly quite insufficient to outweigh the 
overwhelming evidence that this was.a 
family arrangement accepted by all par- 
ties.” Mr. Krishnaswami Iyer tries to dis- 
tinguish this case from the present on 
the ground that the Privy Council reli- 
ed upon the properties having been 
divided and the sons being put in posses- 
Sion of theseparate properties from the 
‘time of the Will As I have already 


(1) 19 Ind, Gas. 836; 35 A. 337; 17 O. W. N. 949; 
(1913) M. W. N. 515; 11 A. L.J. 698; 14 M. L. T. 11; 18 

. L. J. 57; 15 Bom. L. R. 652; 25 M. L. J. 188; 401, A, 
J61 (P. O). ` 
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observed it is not necessary that actual 
division by metes and bounds should take 
place in pursuance of an agreement to 
divide, Such conduct is, no doubt, strong 
evidence of the agreement, But the ab- 
sence of any conduct on the part of the 
persons to the agreement in conformity 
with it for sometime would not by itself 
negative the inference of a partition 
arrangement. In a recent case Lakhmi 
Chand v. Anandi (2) held that an arrange- 
ment evidenced by a document called a 
Will, will be given effect to though it is 
invalid as a Will. In that case two bro- 
thers who had no male issue jointly 
executed a Will providing for the share 
of each of them going to the wife and 
afterwards to the daughters in case they 
died leaving without any maleissue. One 
of the brothers died leaving a wife and 
a daughter. The other brother claim- 
ed the property on the ground that the 
document was a Will and had no legal 
effect, The Privy Council held that it was 
& mutual agreement between the two 
brothers and’ that it could not be upset 
by one of them. In this case also it 
cannot be said there was no mutuality for 
all the three personsagreed to the arrange- 
ment under Ex. A. 

It is next urged for the respondent that 
there must be bona fide disputes in order 
to treat the arrangement as a family 
arrangement, It isnot necessary that there 
should be a pending litigation ora pros- 
pective litigation in order that an arrange- 
ment may be considered a good family 
arrangement. In the well-known case of 
Williams v. Williams (8) the family arrange- 
ment was upheld as it was found that the 
arrangement was come to in the interest 
of the family and that there was some con- 
sideration for that arrangement. Lord 
Justice Turner observed at page 304*: “The 
Vice Chancellor has, I think, rested this 
part of thecase upon the footing of the 
cases a8 to family arrangements. It was 
strongly argued for the appellant that this 
case does not fall within the range of those 
authorities; that those cases -extend no fur- 
ther than to arrangements for the settle- 
ment of doubtful or disputed rights, and 

(2) 95 Ind. Cas. 566; 51 M. L. J. 52; A. I. R.4996P. C, . 


$4; 24 A. L. J. 609; 43 O. L. J. 513; 28 Bom. L, R. 
910; 48 A. 313; (1926) M. W. N. 529; 3 O. W, N. 581 


. 0). 
M^ (1867) 2 Oh. A. 294; 36 L. J. Ch. 419: 16 L. T. 
49: 15 W. R. 657. 
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that in this case there was not, and could 
not be;any doubtful or disputed right; but 
this, I think, isa very shortsighted view 
of the cases as to family arrangements. 
They extend, as I apprehend, much farther 
than is contended for on the part of the 
appellant, and apply, as I conceive, not 
merely tocasesin which arrangements are 
made between members of a family for the 
preservation of its peace, but to cases in 
which arrangements are made between them 
for the preservation of its property. The 
ré-settlement of family estates, upon an 


arrangement between the father and the: 


eldest son on his attaining twenty-one, may 
well be considered as a branch of these cases, 
and certainly this Court does not in such 
cases inquire into the quantum of consider- 
ation." Lord Chelmsford, Lord Chancellor, 
observed that "the Court will not be dis- 
posed to scan with much nicety the amount 
of consideration." This case was followed 
by a Bench of the Calcutta High Court in 
Helan Dasi v. Durga Das Mundal (4) (in: 
that case the arrangement was a partition 
arrangement) in Satya Kumar Banerjee v. 
Satya Kirpal Banerjee (5) where also there 
was a partition arrangement. Mr. Justice 
Mukerjee followed the decision in Helan 
Dasi v. Durga Das Mundal (4) to which he 
was a party, and after referring to Gordon 
v. Gordon (6) observed: “The family- 
arrangement concluded in honest error, is 
binding, but not so if either party has been, 
misled by the concealment of material, 
things, for the family agreement requires 
the communication ofall material circum-. 
stances. The Lord Chancellor stated that. 
where a family arrangement had been fairly 
entered into without concealment or imposi- 
tion on either side, with no suppression of | 
what is true or suggestion of what is, 
false, although the parties might have. 
greatly misunderstood the situation and, 
mistaken their rights, a Court of Equity 
would not disturb the qniet, which was 
thé consequence of the agreement, but. 
when the transaction had been unfair and. 
founded upon falsehood or misrepresenta- , 
tion, the Court of Equity would have very. 
great difficulty in permitting such a con-. 
tract to bind the parties." In this case 
the specific allegations put forward by the 


' plaintiff"of coercion and fraud having failed | 


(4) 4 Ò. L. J. 323. 
(5).3 Ind. Cas. 247; 10 0. L J. 503 


(6) (1816-21) 3 Swans. 400; 36 É. R. 910; 19 R. R. 
230. | 
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his plea that he was ignorant ofhis rights 
under the Hindu Law isnotone which can 
be upheld. He was about 18 years of age 
at that time. If his statement is true that 
he was unaware of his rights what did' 
he do for five years when he must have 
known what his rights were? I am not 
disposed to.attach any importance to the 
statement that he was not aware that he 
was entitled to an equal share with his 
father in respect of the ancestral property. 
It is not necessary to consider what were 
the reasons which induced the plaintiff's 
father and his two sons to come to the 
arrangement under Hx. A. If reasons were 
wanted for the plaintiff's consenting to the 
arrangement there were several but it is 
unnecessary to go into this question as I 
hold that the ignorance of his rights on the 
part of the plaintiff could not possibly fur- 
nish a proper ground to enable him to go 
behind the arrangement come to in his 
father's lifetime. | 

In the result the appealis allowed, the 
decree of the District Judge is set aside 
and that of the Additional Sub-Judge 
restored with costs here and in the Court 
below. 


V. N. V. Appeal allowed. 
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LAHORE HIGH COURT. 
First Crvit Appgat No. 64 or 1922. 
i July 13, 1926. ` 
Present:—Mr. Justice Campbell and 
Mr. Justice Dalip Singh. 
NIHAL CHAND—PraINTIFF— 
APPELLANT 
versus 
AMAR NATH-DEFENDANT— 
RESPONDENT. d: 

‘Contract Act (IX of 1872), s. 0—Offer and accept- 
ance—Revocation of offer-—Counter offer—Acceptance, 
after reasonable time, effect of—Court Fees Act (VII 
of 1870), Sch. I, Art. I—Memorandum of objection as 
to costs only-—Court-fee. 

In response to an invitation for offers for sale of 
claims against a Bank in liquidation, the defendant 
wrote to the plaintiff on 5th November, 1918, offering 
to sell some claims at 14 annas per rupee and requiring, 
information by wire if plaintiff agreed to the terms. 
Plaintif sent a telegram on the 9th accepting at 13 
&ánnas9pies per rupee. The defendant replied on the 
lith that ‘less than 14 annas not accepted’, Plaintiff | 


. onthe 16th sent a reply acceptingat 14 annas. Ina 


suit for damages for breach of contraot: 

Held, (1) that the defendant's letter of 5th November 
was an offer and not an invitation for offers; [p. | 
219, col. 1.] l ' f 


(91 I. 0. 1926] 

(2) that the plaintiffs telegram of the 9th was & 
counter offer which implied a rejection of the de- 
fendant's offer; |p. 275, col. 2. 

(3) that the defendant did not by his telegram of 
the llth keep his original offer outstanding or renew 
that offer; [ibid.] 

(4) that even if the telegram of the 11th be treated 
88 an implied renewal, the acceptance by the telegram 
of the 16th was not a good acceptance inasmuch as 
1t ME not made within a reasonable time; [p. 276, 
col, 

(5) ‘that there was no binding contract between the 
plaintiff and the defendant for the sale of the claims. 
|p. 277, col. 1.] 

Though revocation of an offer means action on the 
part of the offerer by which the offer is re-called or 
revoked an offer can be determined by action on the 
part of the offeree also as for instance by rejection of 
the offer. [p. 275, gel. 2.] 

À memorandum of eross-objections relating to costs 
only is governed by Art. 1 of Sch. I of the Court 
Fees Act and must be stamped ad valorem. [p. 277, 
col. 2; p. 278, col. 1.] 

In re Makki (4) and Rowlins v. Lachhmi Narain 
Jha (5), followed. 

Kamal Kamini, Debi v. Mohammad Emaduddin 
Sarkar (3), dissented from. 

First appeal from a decree of the Senior 
Sub-Judge, Lahore, dated the lst October, 
1921. 

Lala Badri Das, R. B., and Lala Hargopal, 
for the Appellant, 

Lala Jagan Nath Agarwal and Mr. 
Mehr Chand Mahajan, for the Respondent. 


JUDGMEN T.—The plaintiff-appellant 
in this case sued the defendant-respondent 
for Rs. 14,025-13 3 as damages for breach of 
contract. He alleged that the defendant 
had made him an offer by a letter dated 
the 5th of November, 1918, tosell the de- 
fendant's deposit debt due from the People's 
Bank of India Limited, Lahore, in liquida- 
tion atthe rate of Re. 0-14-0 in the rupee, 
less 0-6-0 per rupee already received by 
the defendant from the Bank by way of 
dividend. The plaintiff alleged that he had 
accepted the proposal ofthe defendant by 
means ofa telegram dated the 16th of No- 
vember, 1918, and that subsequently the de- 
fendant had refused to fulfil the contract, 
hence the suit. 

It is necessary to set out the correspond- 
ence between the parties at length. It 
appears that the plaintiff had sent out 
various circulars to the public at large 
offering to buy claims of creditors and 
depositors with the People’s Bank which 
had goneinto liquidation in October, 1913. 
Since that date save Re. 0-6-0 in the rupee 
had been paid by way of dividend by the 
liquidators. In response toone of these 
circular letters which is dated the 4th of 
November, 1918, marked as Ex, P.-1, the 
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plaintiff invited offers of sale from creditors 
and requested a statement of the price 
that they will be willing totake. On the 
5th November accordingly the defendant 
replied as follows: 

"In reply to your letter above, I beg to 
inform you that my total claim against 
the People's Bank (in liquidation) is 
Rs. 44,800 and I have got another friend 
whose claim is about Rs. 8,000. I have 
been offered up to Re. Q-13-6 per rupee, 
annas thirteen and pies six per rupee, 
minus the dividends already received by 
some Lahore men whose names I am not 
inclined to state both for People’s Bunk 
and Amritsar Bank, But I am not willing 
to sell them for anything less than 0-14-0 
a rupee minus the amount or annas 6 per 
rupee received already. Annas 14 per 
rupee is my Minimum rate. Soif you are 
willing to purchase it for 0-14-0 a rupee I 
shall be willing to part from itand you 
ean inform me by wire if you like. No 
need for writing less rate. I have also 
about Rs. 24,000 in Amritsar Bank besides 
and J will sell it also for annas 14 per 
rupee if you desire, but it is not compul- 
sory for you." 


On the 9th November, 1918, the plaintiff 
sent the following telegram: 

"Letter received accepting Peoples 
teen annas nine pies." 

To this the defendant replied by wire 
which is not printed but a copy of which 
is written at the back of Ex. D-12. 

"Less than fourteen annas not accepted," 

On the 16th of November the plaintiff 
sent another telegram:— 

“Transaetion Peoples claim. Your offer 
at fourteen annas accepted. Sending money 
before Tuesday.” 

On the same date the defendant replied 
by post-card as follows: 


"Your wire accepting annas fourteen per 
rupee minus amount already received reach- 
edmeon 16th November, 1918. But this 
wire refers to my People's Bank depositonly, 
while my offer for annas fourteen, per rupee 
(minus amount already received) is for both 
Banks as per my letter already sent toyouon 
the subject in reply to your enquiry, t. e., for 
Peoples Bank and Amritsar Banle both, 
Therefore if you are willing to buy my de- 
posits of the above noted Bank, People’s and 
also Amritsar Bank at annas 14 per rupee 
you may send the money to the Manage, 
of the Punjab National Bank, Hoshiarpur 


thir- 
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(Lala Ganga Bishan) together with other 
‘transfer forms for both Banks. If not 1 
am not willing to parb with my Peoples 
Bank deposit only at annas 14 per rupee 
if you do not want to buy my Amritsar 
Bank's deposits also, Total amount is about 
Rs. 69,000 for both. Rupees 45,800 plus 
Rs. 24,000, People's and Amritsar. 

"If you want to buy People's and Amritsar 
Bank deposits at annas 14 perrupee you 
may send the money. If not willing no 
money then." 

. Evidently before this post card reached 
the plaintiff he sent a wire on the 17th 
November, 

“May send money on Monday or Tuesday 
you there wire." 

To this the defendant sent a wire in reply 
on the same date: — * 

“Do not send money.at all." 

On the 18th November in reply to the 

. post card of the 16th November from the 
defendant ihe plaintiff wrote as follows: 

"Your postcard, dated sixteenth, con- 
firming your offer and my acceptance for 
‘People’s claim af fourteen annas received. 
Your letter referred clearly gave me option 
‘to purchase People’s alone. Thus contract 
legally complete. Not sending money as 
instructed in your telegram of seventeenth 
. come personally and take lying your dis- 
posal will wait two days, otherwise enforc- 
ing contract through Court, responsible 
you for costs, Take notice,” 

On the 19th November the defendant 
sent a post card:— 

“In reply to your telegram of 18th No- 
vember, 1918, I inform you that asl am 
with whole of my family in bad health,I 
am unable to come to Lahore. If I have 
given you option in my letter in reply to 
your enquiry to buy any one of the two 
Bank's deposits Iam willing to sell People's 
to you at annas 14 per rupee. No need 
of going to Court. I, therefore, request 
yap tocometo Hoshiarpur, at once with 
necessary forms and money to settle the 
matter, I also request you to bring with 
you my letter on the subject. I shall wait 
for you and be at Hoshiarpur up to 22nd 
November, 1918, for settlement. But please 
do not failto bring my letter on the sub- 
ject wh*ch is on the back side of your letter 

for my perusal,” Dl 
"^ On the21st November the plaintiff re- 
plied by wire as follows:— 

. “Registered post card received. Twenty- 
second hearing in Chief Court money ready 
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come and take otherwise reaching on Sun- 
day. Wire." i; 

On the 23rd November the plaintiff sent 
a further telegram:— , 

“No reply coming with money to-mor- 
row.” 

On thesame datethe defendant sent a 
telegram to the plaintiff “Do not Sunday 
time limit passed.” On this the plaintiff 
sent atelegraphic notice on the 24th No- 
vember:— 

“Telegram received not bound by your: 
further time limit not agreed by me. Plea 
nonsense money lying since acceptance ac- 
cording your instructions. My part of con- 
tract complete. Carry out transactions 
gentlemanly otherwise proceeding in Court 
at your risk costa." | 

No notice seems to have been laken by 
the defendant of this last wire and plaintiff 
accordingly brought his suit. The defend- 
ant pleaded, inter’ alia. (1) that the tele- 
gram dated the 16th Novémber did not 
constitute an acceptance, because no offer 
had been made by the defendant, (2) that 
if there was an offer it was rejected .by 
the defendant by telegram dated the 9th . 
November and (3) that the acceptance was 
not sent within a reasonable time of the 
offer. The other pleadings are immaterial 
to the decision of the case. 

The issue relevant to the above pleading 
was framed by the Court as follows:— 

"Whether there was a valid contract be- 
tween the parties on the 16th November, 
1918." The trial Court held that the letter 
of the defendant of -the 5th November was 
an offer and not a mere enquiry or quota- 
tion. It also held that the offer had lapsed 
by the counterpropogal of the plaintiff 
made on the 9th November, that the plaint- 
iffa acceptance of the 16th November, 
therefore, was not an acceptance of an offer - 
still outstanding but was a fresh proposal 
and constituted a fresh offer. There was 
no contract, therefore, on the 16th  No- 
vember, the date alleged by the plaintiff as 
the date of the contract, and, therefore, it 
dismissed the plaintiff's suit. The Court 
did not allow the defendant his costs. The 
plaintiff has appealed and the defendant 
has putin cross-objections as regards his 
costs. 

In. appeal before us it has been contend- 
ed that the offer of the 5th was still stand- 
ing when the plaintiff sent his telegràm 
ofthe l6th and that, therefore, on the 16th 
there was a complete contract and the de- 
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fendant had committed breach thereof. In 
support of this itis argued that the plaint- 
ifs telegram of the 9th offering Re. 0-13-9 
was not a fresh offer at all but was only an 
enquiry, and that even if it was a counter- 
proposal thereply of the defendant neces- 
sarily conveyed the implication that the 
offer to sellat Re. 0-14-0 was still standing, 
and that, therefore, the plaintiffs accept- 
ance of the 16th constituted a binding 
contract. In support of this proposition it 
was contended that the subsequent letters of 
the parties, dated the 16th November to 
24th November, should be looked into to 
construe the meaning of the telegram dated 
the 11th November, and that the correspond- 
ence made it perfectly clear that the de- 
fendant intended to keep the offer cf the 
oth. November outstanding until the 16th. 
On the other hand the respondent has con- 
tended that the letter of the 5th Novem- 
ber does not constitute an offer at all and 
further that a counter-proposal ipso facto 
implies the rejection of the offer and that, 
therefore, there was no offer outstanding 
after the rejection of the counter-proposal 


onthe llth and there was nothing for the . 


plaintiff-appellant to accept on the l6th. 
The respondent further contended that the 
subsequent correspondence could not be 
used for the purpose of deciding what the 
position of the parties was on the 16th and 
the respondent cited Hyde v. Wrench (1), 
Leake on Contract at page 26 of the latest 
Edition, Halsbury’s Laws of England, Vol. 
VII, page 352, para. 724, Nirod Chandra 
Roy v. Raja Kirtya Nanda Singh (2) and 
12 English and Empire Digest, page 59. 
In reply the appellant contended that s. 6 
of the Contract Act made it clear that ths 
rule laid down in Hyde v. Wrench (1) and 
in Halsbury's Laws of England, Vol. VII, 
page 992, para. 724 did not apply in India 
and he algo replied generally to thé argu- 
ments of the respondent. 


The first point for us to decide in this 
appeal is whether the letter of the 5th No- 
. vember constituted an offer or not. We 
are definitely ofopinion that it did con- 
‘stitute an offer in clear terms and there is 
no force in the contention of the respond- 
ent that itis only an invitation for offers. 

The next point that arises for decision is 
whether the telegram of the 9th November 


(1) (1840) 52 R. R. 144; 3 Beav. 334; 4 Jur. 1108; 
49 E. R. 132. 
(2) 80 Ind, Oas. 308; A, I. R, 1922 Pat, 24, 
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makes a counter-offer by the plaintiff. We 
are again definitely of opinion that it does 
The defendant had made it perfectly clear 
that he was not going to accept any offers 
of less than annas fourteen in his letter 
yet the plaintiff sent the telegram offering 
Re. 0-13-9. In the circumstances of this 
case, therefore, it seems to us perfectly 
clear that therule in Hyde v. Wrench (|) 
applies and the counter-offer implies a re- 
jection of the offer made by the defendant. 

Next, we have to consider the argument 
of the appellant that the telegram of the 
lith by the respondent implies that the 
offer. of 5th of November was still outstand- 
ing though the counter-offer was rejected 
by the respondent. We are quite clearly 
again of opinion that this telegram does 
not contain any words from which a 
necessary implication arises that the defend- 
ant regarded his original offer as still 
outstanding or that he renewed his offer 
of the 5th by means of this telegram. Tne 
appellant has contended thats. 6 of the 
Contract Act (where revocation of an offer 
is defined) does not include revocatioa by 
means of a counter-proposal and that as a 
Code is exhaustive on matters with 
which it deals, therefore, the law in India 
is different on this point to the law in 
England, Oa its being pointed out to the 
appellant that his argument implied that 
even a rejection of the offer would not 
determine theoffer which would still re- 
main outsanding according to the appel. 
lant’s argument until one of the conditions 
mentioned ins. 6 were.complied with, the 
appellant argued that this was so. Weare . 
clearly of opinion that this argument is 
wholly fallacious. In the first place revoca- 
tion of an offer means action on the part 
of the offerer by which the offer is re-called 
or revoked. It does not follow that the 
offer cannot be determined by action on 
the part of the offeree and, therefore, while 
fully conceding to the appellant that a 
Code is exhaustive on matters with which 
it deals we do not see thatthere is any 
difference betweenthe English and Indian 
Law on the question on the determination 
of an offer by its rejection by the offeree. 
Now in Hyde v. Wrench (1) it was eld that 
in the circumstances of the case the counter- 


Offer by the offeree implied the rejection 


of the original offer. We are of opinion 
that in the circumstances of this case 
similiarly the counter-offer by the plaintiff. 
appellant on the 9th implied a rejection 
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of the previous offer of the defendant-re- 
spondent of the 5th. 

The master can be looked at from another 
point of view. Even assuming that 
an offer is only, determined by revocation 
itseems to us that, ordinarily speaking, 2 
counter-offer would imply a rejection of 
the previous offer, because it would imply 
that areasonable time for communicating 
acceptance of that offer had lapsed, and that, 
therefore, the offer had been determined. 
In the circumstances of this case it would 
be clear that the telegram of the 9th 

showed thatthe plaintiff regarded three 

days at the most asa reasonable time for 
the offer to be considered standing and that 
thereafter the offer was no longer standing. 

In the letter of the 5th, moreover, the defend- 

ant said “If you are willing to purchase it 

(i.e. the claim against the Bank) for annas 

34a rapee Ishall be willing to part from 

it and you ean inform me by wire if you 

like.” Now the words “if you like" we con- 
sider clearly do not mean that the plaintiff 

was given an option to wire or notas he 

chose but thathe was definitely asked to 
wire if he decided to purchase the claim. 

We must remember that the parties are 
Indians and evidently not well acquainted 
with the English language in which the 
correspondence was carried on. However 
doubtful the English construction of the 
expression might be, literal translation of 
that expression into vernacular would at 
once make itclear to what phrase “If you 
like” referred. There could be no doubt 
about itwhatsoever in the vernacular and it 
seems to us perfectly clear that the defend- 
' ant intended that ifthe plaintiff decided 
to purchase he should reply by wire, It 
is, therefore, clear that the defendant 
certainly demanded a prompt answer and 
we cannot consider that the delay of three 
days was acempliance with the request of 
the defendant. Further, the plaintiff by 
sending a telegram on the 9th showed that on 
that date he was of opinion that the offer of 
the defendant should be replied to and 
therefore, at the most he himself considered 
fhat three days was a reasonable time in 
which to reply. From the above it follows 
also, that, even if the telegram of the defend- 
ant of the llth November be tuken as 
containing an implied renewal of the offer 
of 5th.or implied statement of the fact that 
the offer of the Sth was stil outstanding, 
the acceptance of the 16th was not in the 
circumstances .a good acceptance. More 
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than five days had elapsed sinee the llth 
and wecannot hold that the offer of the 
5th even if renewed impliedly by the 
telegram of the lith was still standing on 
the 16th. Itmust be borne in mind that 
in his pleadings the plaintiff never relied 
on any renewal of the offer, namely, that of 
the Sth. . 

The next question we have to consider is 
the effect and bearing, if any of the sub- 
sequent correspondence on which the appel- 
lant has relied strongly. Even assuming 
that this correspondence is relevant for the 
purpose of determining the position of the 
parties on the 16th, wedo not think a con- 
sideration of the correspondence leads to 
the conclusion that the appellant would. 
have us draw. It is clear that on the 16th, 
November the respondent by his postcard 
said two things. He first repudiated the 
plaintiff's idea that the wire of the 16th was 
a good acceptance of amy offer ever made 
by him. At that time the respondent 
seems to have been undera bona fide mis- 
take as to the terms of his letter of the 5th 
as is shown by his insistance on seeing 
this letter in his post card of the 19th. Be 
that asit may, however, by his post card 
of the 16th he pointed outto the plaintiff 
that the acceptance was not good accept- 
ance and he then went on to repeat what 
he atthe timeseems to have thought was 
his original offer of the 5th but which 
was certainly not that original offer, name- 
ly, that he was willing to sell his deposits 
both in the People's Bank and in another 
Bank called the Amristar Bank at annas 14 
per rupee, but that he was not willing to 
sellone of them only. On the plaintiff 
threatening him on the 18th of November 
with proceedings in Court and alleging 
thatthe terms of the original offer were 
clear about the sale of Peoples Bank. 
deposit alone the defendant replied that 
he was willing to sell if as a matter of 
fact he had offered to sell the People's Bank: 
deposit alone at annas 14. He requested the 
plaintiff, however, to come to Hoshiarpur, 
his own residence, before the 23rd Septem- - 
ber and he insisted on the plaintiff bring- 
ing back his letter. It is clear, therefore, 
that on the 19th thedefendant said no 
more than this, that he was willing to abide 
by the terms of his previous offer if there 
was such an offer, and that the matter 
should be settled by the plaintiff by coming 
to Hoshiarpur on the 22nd November. 
When the plaintiff did not come on the 
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-22nd but offered to send the money the 
defendànt definitely said that the time 
limit of the 22nd November was over and 
he was not willing to accept the plaintiff's 
offer of the 16th. The appellant would have 
us hold that this correspondence shows 
clearly that the defendant all along accepted 
the view that the offer of the 5th was still 
open to acceptance by the plaintiff but that 
he merely objected to the plaintiff accept- 
ing what he mistakenly considered was 
only a part of his offer and that, therefore, 
it must be taken that if if can be shown 
that the telegram of the 16th did accept 
the offer of the. 5th it is not open to the 
defendant to contend that he never agreed 
to regard the offer of the 5th as still 
standing. It seems to us that this is not 
the ‘correct construction of the subsequent 
correspondence. It must again be borne 
in mind that the parties are not writ- 
ing ina language familiar to them. Great 
stress has been laid by the appellant on the 


fact that the post card of the 16th uses the 


word “isin connection with the word “my 
offer.” We donot think the parties should: 
be tied to so meticulous construction of 
the documents. It is clear that while the 
defendant renewed his supposed offer of the 
5th on the 16th, and while it is clear that 
on threat of Court proceedings he said that. 
he would be willing to abide by that offer 
whatever it was, he did introduce a further 
d of settlement by. the 22nd Novem- 

er. 
that the whole question of whether the 
. acceptance of the 16th was a good aceept- 
ance or not depended solely on the terms 
of his offer of the 5th he could not have 


added the condition of a settlement before. 


the22nd November. That he did so regard 
this as afresh condition is proved by his 
subsequent telegram refusing to deal with 
the plaintiff after the 22nd November had 
passed. Considering, therefore, the whole of 
these documents together we are of opinion 
that it isnot shown that the defendant has 
by necessary implication consented to the 
plaintiff regarding the offer of the 5th as 
outstanding. 

No other point has been argued before us 
by the appellant. The appeal accordingly 
fails.and is dismissed with costs. 

The defendant's cross-objections remain 
to be dealt with. A preliminary objection 
is taken by the appellant that the Court- 
fee on the cross-objections is not the correct 
Court-fee. The respondent relies on Kamal 
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Kamini Debi v. Mahommed Emaduddin 
Sarkar (3) in support of his contention 
that Art. I, Sch. I ofthe Court fees Act does 
not cover the question of Court fees on 
cross-objections on costs. Kamal Kamini 
Debt v. Mahammad Emaduddin Sarkar 
(3) no doubt, supports his contention. On 
the other hand In re Makki (4) and 
Rowlins v. Lachmi Narain Jha (5), a Patna 
ruling, are against him. There is no ruling 
of our Court on the point which has. been 
shown to us. It seems to us, however, that 
the decisions of the Madras and Patna High 
Courts are correct on this point and that 
with all respect the decision of the Calcutta 
High Court is not correct. On the plain 
meaning of the words of Art. 1, Sch. I, of 
the Court Fees Act it seems to us perfectly 
clear that when costs are the sole ground of 
cross-objections it cannot be said that they 
are not the subject-matter in dispute 
because it would follow that there is no 
subject-matter in dispute at all. Counsel 
for the respondent’s argument seems to be 
that costs are in dispute but costs are not 
the subject-matter of the dispute. This 
seems to us to be a distinction without a 
difference. The Calcutta High Court relied 
on two judgments of their Lordships of the 
Privy Councilin Doorga Doss Chowdhury v. 
Ramanath Chowdry (6), Nilmadhub Doss v. 
Beshumber Doss (7) Their Lordships, 
however, were not dealing with the con- 
struction of Art. l, Sch. I of the Court Fees 
Aet but were constructing an order in 
Couneil which is not before us and were 
deciding whether costs could be reckoned as 
part of the subject-matter in dispute for the 
purpose of making up the Rs. 10,000 which 
was the requisite amount for an appeal to 
the Privy Council The Privy Council 
decision, therefore, is not directly in point. 
Ordinarily speaking, the course:of an appeal 
would be determined by the plaint as 
framed and laid in the suit and costs ex 
necessitate ret cannot be the subject-matter 
of dispute in a suit, butfrom this it does not 
follow that costs cannot be subject-matter 
of dispute in an appeal or in & second 
appeal, and it seems to us that their Lord- 


` (3) 64 Ind. Cas. 696; 25 O. W. N. 934. 
(4) 19 M. 350; 6 Ind. Dec. (N. s.) 950. 
(5) 44 Ind. Cas. 50; 3 P. L. J. 443; (1918) Pat. 264; 


9 P. L. W. 223. 
(6) 8 M. I. A. 263; 1 Sar. P. C. J. 772; 19 E. R. 
930 


(7) 13 M. L A. 85; 12 W.R. P. O. 129; 3 B. L. R, 
P. O. 27; 2 Suth, P, C. J. 257; 2 Sar. P. O. J. 9; 20 
E. R. 494, 
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‘Ships’ decision does not apply to the facts 
of this case. We, therefore, hold that the 
Court-fees should be ad valorem on the 
amount ofthe costs, but on the merits, we 
‘do not see any reason to interfere with the 
discretion exercised by the trial Court in 
this matter and while we are not prepared 
to characterise the defendant's conduct as 
shifty we are not prepared to set aside the 
order of the trial Court on this point. The 
eross-objeetions are, therefore, dismissed 
with costs. The respondent should be 
called upon to make up the Court-fees on 
his cross-objections as he agreed to do if 
his objections were heard and the decision 
on the point was against him. In the 
circumstances we think time should be 
extended as there was no ruling of our 
Court bearing on the point.and the latest 
ruling and the only one containing some 
discussion of the point was in the objector's 
favour. 


A. N. A. Appeal dismissed, 
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Co-owner—Ouster—Possession by one co-owner, when : 


adverse to other co-owners—Ouster, whether question of 
law—Presumption of ouster from long possession. 

Ifone tenant-in-common is in possession of pro- 
perty which belongs to him as well as to other ten- 
ants-in-common, his possession should not be con- 
sidered to be adverse, unless there be circumstances 
from which the Court can come to the conclusion that 
the p®ssession is adverse. [p. 279, col. 1.] 

Tf from the circumstances a Court should come to 
the conclusion that the possession of one tenant-in- 
common was not on behalf of the other tenants-in-com- 
mon, the Court is entitled to do so notwithstanding 
the fact that the possession of one co-tenant is not 
[p. 279, col. 


Corea v. Appuhamy (1), Hardit Singh v. Gurmukh 
Singh (3), Dada Sahib v. Azi Mohideen Saheb (4) fol- 
lowed. 

The question whether the possession of a co-owner 
has been adverse or not is not a pure question of 
law but is one of fact. [ibid.] 

An undisturbed and quiet possession for a length 
ef time by one co-fenant may be a sufficient ground 


necessarily adverse to that of the others, 
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for the Court to presume actual ouster of the other co- 
tenants. [p. 280, col. 1.] 
Deo v. Prosser (5), followed. 


Second appeal against the decree of the 
District Court, Coimbatore, in A. S. Nos. 
85 and 86 of 1921, preferred against that 
of the Court of the First Additional Sub- 
ordinate Judge, Coimbatore, in O. S. No. 


53 of 1919, O. S. No. 132 of 1917 onthe - 


file of the Court of the Subordinate Judge, 
Coimbatore. 

Mr, C. V. Ananta Krishna Iyer, for the 
Appellants. 

Mr. T. M. Krishnaswami Iyer, for the Re- 
spondents, 


JUDGMENT.—The plaintiffs are the 
daughter and grand-daughter of one An- 
thonimuthu Goundan, an Indian Christian, 
who died in 1885 leaving his daughters, 
the Ist plaintiff and Souri Ammal, the 
mother of the 2nd plaintiff and a son, . 
Siluvamuthu Goundan the lst defendant. 
The plaintiffs sue for their share of the 
property of Anthonimuthu Goundan. The 
Subordinate Judge decreed the plaintiffs’ 
suit but the District Judge on appeal dis- 
missed the suit on the ground that it is 
barred by limitation. 

The main contention of Mr. Anantakrishna 
Iyer for the appellantis that the District 
Judge has not addressed himself to the 
real question in the case and that his 
finding that the plaintiffs’ suit is barred 
by limitation is not a satisfactory finding: 
in other words, that the learned Judge 
has misdirected himself as to the real 
question at issue and that, therefore, his - 
judgment cannot be allowed to stand. In 
para. 13 of his judgment, he says "I have 
no hesitation in holding on Issues Nos, 6 
and 10 that the plaintiff or the Ist plaint- 
iff and the mother of the 2nd plaintiff 
never enjoyed Anthonimuthu’s property 
from the time of his death and they al- 
lowed the lst defendant to enjdy their 
share to the exclusion of their enjoyment 
and that the suit is, therefore, barred by 
limitation." This judgment, I must say, is 
not a satisfactory one, nor has the Judge 
stated the issue which ought to be found 
in order to dispose of the case. But the 
question is whether I should interfere in 
second appeal with the findings of fact by 
the District Judge. If the judgment does 
not contain materials, which would justify 
his conclusion, no doubt the judgment 
should not be allowed to stand, but on 
reading the judgment I find that he bas 
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adverted to a number of circumstances, 
from which the Judge, as a Judge of fact, 
is entitled to come to a certain conclusion. 
I donot think that it would be right in 
second appeal to upset the finding merely 
on the ground that there are certain expres- 
sions in the judgment which are not satis- 
. factory. If by the use of tbe expression “they 
allowed 1st defendant to enjoy their share 
to the exclusion of their enjoyment” the 
learned Judge meant to say that it was 
with the leave and license and the permis- 
sion of the plaintiff that the 1st defendant 
enjoyed the property, no doubt, his find- 
ing that the suit is barred by limitation 
would not be correct. But I donot think 
the word “allowed” should be understood 
in the sense that the plaintiffs gave leave 
or license to enjoy their property. What 
the learned Judge meant to say was that 
they stood by, while the Ist defendant 
enjoyed the property to their exclusion. 


The two issues found against the plaintiffs 
are Issues Nos. (6) and (18), Issue No. (6) 
is “is the suit barred by limitation in 
respect of whole of theclaim or by reason of 
adverse possession in respect of Items 1 
to 11 and 12 to 26, 33 to 38 and 40?" and Issue 
No, (10) is “whether the plaintiffs were in 
possession of the suit properties at any 
time within 12 years preceding the date of 
the suit". It has been urged by Mr. 
Ananthakrishna Iyer, that the plaintiffs and 
the lst defendant being tenants-in-common, 
possession of the property by the lst 
defendant is not necessarily adverse to the 
plaintiffs. No doubt, it is well established 
that if one tenant is in possession of the 
property which belongs to him as wellas to 
other tenants-in-common, his possession 
should not be-considered to be adverse, 
unless there be circumstances from which 
the Court or the Jury could come to the 
eonclusion that the possession is adverse. 
This principle was laid down in Corea 
v. Appuhamy (1) and it was followed in 
this Court in Marian Beeviammal v. Kadir 
Meera Sahib Taragan (2). Reference is 
also made to Hardit Singh v. Gurmukh 
Singh (8), and Dada Sahib v. Azi Mohideen 


(1) (1912) A. O. 230; 105 L. T. 836; 81 L. J. P. C. 
151 


(2) 29 Ind. Cas. 275. 


(3) 47 Ind. Cas, 626; 9 L. W.123; 58 P. W. R. 1918; 


` 64 P. R. 1918; 24 M. L, T, 389; 28 O. L. J. 437; 20 Bom. 
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Saheb (4). But, as I said, the real question 
is not one of pure law but is a question of 
fact. ‘If from the circumstances, the Court 
should come to the conclusion that the 
possession of one tenant-in-common was 
not on behalf ofthe other tenants-in-com- 
mon, the Court is entitled to do so not- 
withstanding the fact that the possession 
of one co-tenant is not necessarily adverse 
to that of the others. In this case, there 
are a number of circumstances which 
justify the finding of the learned Judge. 
Ifthe learned Judge had only marshalled 
the facts in the order in which they 
should have been, there would have been 
no difficulty. In the first place, the 
lst plaintiff and 2nd plaintiffs mother 
attained majority about the year 1890 and 
1893 or 1894, The dates of birth are not 
clear. Anyhow, from the evidence itcan be 
safely concluded that the 2nd plaintiff's 
mother was about 13 years of age and the 
ist plaintiff about 1l years of age in 1885. 
Their mother died in 1891 and they were 
married before 1895. Whatdid they do to 
assert their title to or claim their share in 
Anthonimuthu's property till they brought 
this suit in 1917? In this connection one 
fact has to be remembered, that was the 
consciousness of the Indian Christians in 
this part of Coimbatore that the Hindu 
Law applied to them and that, therefore, 
daughters were not entitled to share in 
their father’s property. Considerable evi- 
dence has been adduced on this point and 
it was very likely that the plaintiffs also 
were under the impression that they were 
not entitled toasharein the property of 
Anthonimuthu. They werein the village 
in which the Ist defendant lived 
and when the family shifted to an- 
other village, they also went there and they 
must have been aware ofthe fact that the 
lst defendant was dealing with the pro- 
perty as his own. He was mortgaging the 
properties; he was selling them; andein 
fact, he was dealing with them as his own. 
It is also in evidence that the plaintiffs 
were very badly off. One witness, D. W. 
No. 4 the Parish priest, says that they 
worked as coolies. Even if they did not 


“work as ordinary coolies, their position in 


life was low and it was very unDkely, if 
they thought they were entitled to share 
in the property of Anthonimuthu, who was 
said to. be one of the richest, if not the 


(4) 84 Ind. Cas. 896; 20 L. W. 670; A. IL R. 1925 
Mad. 287. 
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richest man in the village, that they would 
have denied themselves the necessaries of 
life and would have gone and worked as 
coolies, lt is also in evidence that there 
was a partition ofthe properties between 
the Ist defendant and his sons and 
the Ist plaintiff purchased an item of 
property from the first. defendant under 
Ex. 54 for Rs. 200. It is suggested that 
this property was put in the name of the 
lst defendant by the 2nd plaintiffs father 
as the family was afraid that he might 
waste it, and it was transferred to the first 
plaintiff after the marriage of the 2nd 
plaintiff. The lst plaintiff seems to have 
fought shy of this transaction as is clear 
from her evidence. There are also other 
circumstances in the case which would go 
to show that the plaintiffs were kept out of 
the property of Anthonimuthu and that 
the Ist defendant dealt with the property 
as his own. The question is whether in 
these circumstances the Judge, asa judge 
of fact was entitled to come to the conclu- 
Bion that there was ouster. "Though the 
learned Judge does not use the word 
‘ouster’ though he did not consider the 
thing from that stand-point, the question 
is whether he has really found all the 
facts necessary to put the plaintiffs out of 
Court. Asobserved by Lord Mansfield in 
Deo v, Prosser (5), “an undisturbed and 
quiet possession for such a length of time 
is a sufficient ground for the Jury to 
presume actual ouster". In this case, the 
facts are sufficient to warrant the finding 
of the District Judge and Ido not think 
that the finding hasin any way been vitiated 
by his not keeping before him the question 
of ouster. In this connection reference may 
also be made to Varada Pillai v. Jeevarath- 
nammal (6). 

There is one other point in the case, 
namely, the District Judge's dismissing 
the suit of the plaintiffs in regard to items 
in xespect of which no appeal was preferred 
to him against the decision ofthe Sub- 
ordinate Judge. The respondents who are 
interested in those items have not appeared 
before this Court and I do not think that, 
in the circumstances of the case, the Dis- 
trict Judge wasjustified in dismissing the 
suit as régards these items. The plaintiffs 


(5) 1774) 98 E. R. 1052 at p. 1053; 1 Cowp. 217. 

6) 53 Ind. Cas, 901; 43 M. 244; (1919) M. W. N. 724; 
10L.W.079; 240. W. N, 346; 38M. L. J. 313; 18 A. 
L. J. 274; 481. A. 285; 2 U. P. L. R. (P. O) 64; 22 
Tom, L. P, 444 (P, O.). 
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are entitled to those items and the decree of. 
the Subordinate Judge will be restored in 
regard to them. 
Subjeet to the modification indicate 
above, the second appealis dismissed with. 


costa. 
Decree modified. 


N 
. N. 


> od 


Y. 
A. 
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MADRAS HIGH COURT. 
Szconp Civit APPEAL No. 1249 or 1923. 
August 13, 1926. 
Present:—Mr. Justice Oyrgenven. 

G. RAMACHANDRA RAO--DBFENDANT— 
No, 1—APPELLANT 
VETSUS 
V. SAMA RAYAR AND OTHERS— 
PLAINTIFF AND DEFENDANTS Nos. 2 AND 4 
TO 8— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 59—Mort- 
gage-bond, suit on—Attestation, validity of—Absence 
of issue—Duty of Court--Admission by executant, 
effect of. 

Every Court trying civil causes has inherent juris- 
diction to take cognizance of questions which cut at 
the root of the subject-matter of controversy between 
the parties. [p. 281, col. 2.] ` 

In a suit on a mortgage-bond, a Court, before 
granting a decree upon it, must satisfy itself that the 
mortgage-bond has been validly attested even though 
the execution of the mortgage is admitted by the 
executant. |p. 281, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge, Kumba- 
konam, in A. 5. No. 95 of 1922, preferred 
against that of the Court of the District 
M T Valingaman, in O. S. No. 243 of 

2l. 

Mr. K. S. Jayarama Ayyar, for the Ap- 
pellant. 

Messrs. T. V. Muthukrishna Iyer and 
K. Muthusamy Iyer, for the Respondents. 


JUDGMENT.—The plaintiff sued on 
a mortgage-bond executed in his favour 
by the Ist defendant. The lst defendant 
confessed execution and pleaded that of 
the consideration of Rs. 400, Rs. 7-4-0 was 
paid. The District Munsif accepted this 
plea, but on appeal the Subordinate Judge 
has reversed his judgment and decreed the 
plaintiffs claim in full The Ist defendant 


‘prefers this second appeal. 


On the question of consideration, I can- 
not accept the view thatthe Subordinate 
Judge in coming to his conclusion, has 
overlooked such obvious parts of the evi- 
dence as have been referred to by the Dis- 
trict Munsif in para. 15 of his judgment, 
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“such for instance asthe youthfulness and 
-profligacy of the mortgagor, 1st defendant, 
-and the astuteness of the plaintiff. It ap- 
pears to me that hehas weighed the pro- 
‘babilities of this partof the case, and his 
finding being one of fact I cannot interfere 
init. 

The appellant, however, raises the ques- 
tion whether the mortgage-deed was duly 
attested.. No issue was framed on this 
-point, butthe District Munsif, after con- 
sidering the evidence of three reputed 
attestors, has given a finding that the 
deed has not been proved as a mortgage 
as required by s. 59 of the Transfer of 
Property Act. The Subordinate Judge, 
after remarking that this point had nof 
been raised by the lst defendant and there 
was no issue upon it, adds “ the evidence 
does not,in my opinion, justify the finding 
that Ex. A was not duly executed and at- 
tested". I cannot regard this otherwise 
than as an expression of opinion that no 
finding was necessary on this point. It 
certainly does not amount toa finding to 
say, without discussing the evidence, that 
it does not show that the mortgage-bond 
was not duly attested. 


The question then arises whether it was 
unnecessary, as the Subordinate Judge 
thinks to decide this point. The lst de- 
fendant's written statement which contains 
àn acknowledgment does not, however, dis- 
pense with the necessity of proving due 
attestation. Thisis clear fromthe judg- 
ment of the Privy Council in Hira Bibi v. 
Ram Hari Lal (1). It hasto be found, in- 
dependently of the acknowledgment of the 
Ist defendant’s execution, that the mort- 
gage-deed was valid as satisfying the re- 
quirements of s. 59 of the Transfer of 
Property Act regarding attestation. Al- 
though there was no issue, the witnesses 
were examind and cross-examined on this 
point and itis,I think, the duty of the 
Court, as it certainly has the power, to 
satisfy itself that the mortgage-bond was 
validly executed before granting a decree 
on it. The question whether a mortgage- 
deed was duly attested arose in another 
Privy Council case Shamu Patter v. Abdul 


(1) 89 Ind. Cas. 659; 49 M. L. J. 240; 2 O. W. N 
641; 6 P. L. T. 575; 23 A. L. J. 815; A. L R. 1925 
P. O. 203; 42 O. L. J. 148; 27 Bom. L. R 1144; 22 L. 
W. 373; 3 Pat. L. R. 296; 30 O. W. N. 364; (1925) M. 
W.N. 728; 5 Pat. 58; 52 I. A. 362 (P. O.) 
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Court, after closing the trial, frgmed an 
issue and held that the document was 
invalid. 'This procedure was impugned on 
the ground thatit had acted irregulary 
and without jurisdiction in framing an 
issue after the arguments and deciding the 
Their Lordships ruled that 


C. P. C. and added, 

" Even had there been no such express 
provision in the Code, their Lordships con- 
sider every Court trying civil causes has 
inherent jurisdiction to take cognizance of 
‘questions which cut at the root of thesub- 
ject-matter of controversy between the 
parties”. 

It istrue that no issue at all had been 
framed in the present case, but the omission 
does not appear to me to preclude the 
application of this principle since it is 
clear that the question was present to the 
minds of the parties. 

I havethento eonsider whether to frame 
an issue and remand the casefor afinding 
by the lower Appellate Court or whether 
to record the finding myself. After hear- 
ing the parties on this point I have decided 
to frame tbe issue ' whether the mortgage- 
deed was validly attested in accordance 
with s. 59 of the Transfer of Property Act’ 
aud remand the suit to the lower Appel- 
late Court fora finding on the evidence 
already on record, which will then dispose 
of the case in accordance withit. Costs 
in this Court to abide the result. 

Court-fee on appeal petition to be refund- 


N. V. Case remanded. 
(2) 16 Ind. Cas. 250; 35 M. 607; 16 O. W. N. 1002: 
3 M. L. J. 321; 12 M. L, T. 338; (1912) M. W. N. 935: 
0 A. L. J. 259; 14 Bom. L, R. 1034; 16 O. L. J. 596- 
I. A. 218 (P. O.). 
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MADRAS HIGH COURT." 

Civi, REvisroN Perrrron No, 801 or 1924. 
August 16, 1926. 

Present:—Mr. Justice Curgenven, 
RAVURI VENKANNA AND OTBERS— 
DEFENDANTS— PETITIONERS 

versus s 
MUDRAGADA CHENDRAMMAO— 
PLAINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), s. 90-—Payment of 
interest ‘as such'-- Intention, necessity of —Mere appro- 
priation by creditor, effect of. 

To save limitation under s. 20, Limitation Act, a 
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payment by the debtor must be made with the inten- 
tion that it should be appropriated towards interest 
and there must be something to indicate such an in- 
tention. The mere appropriation by the creditor of 
the payments to interest is not such an indication as 
would enable-the Court to hold that the payment was 
made towards interest ‘as such’ by the creditor. 

Mohammad Abdullah Khan v. Bank ‘Instalment Co. 
Ltd. (1), followed. 

Where there is nothing to show for what purpose 
payments are made towards a debt, the Court is en- 
titled to ascertain the fact from the evidence. 

Hem Chandra Biswas v. Purna Chandra Mookerjee 
(2), relied on. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Courtto revise a decree 
of the Court of the District Munsif, Rama- 
chandrapur, in 8. O. S, No. 542 of 1923. 

Mr. G. Lakshmanna, for the Petitioner. 

Mr. B. Satyanarayana, for the Respond- 


ent. 

JUDGMENT.—There were three en- 
dorsements on the suit promissory-note, one 
Of which, the first, was admitted to be 
genuine, while the other two disputed. 
The District Munsif has found that the 


plaintiff failed to prove that the latter were . 


genuine. Ifthe matter stopped there, the 
suit note would be barred by limitation. 
He, however, has relied upon two entries 
inthe plaintiffs accounts which show that 
one rupee was paid on each of the two 
latter dates to him by the defendant. As 
he says the plaintiff haa to show that these 
payments were made towards interest due 
under the note. The actual words of s. 20 
of the Limitation Act are that interest on 
a debt should be paid assuch, before the 
expiration of the prescribed peried. It has 
been held in Mohammad Abdulla Khan v. 
Bank Instalment Co., Ltd. (1) that this means 
that the debtor has paid the amount with 
the intention that it should be paid towards 
interest and there must be something to 
indicate such an intention. It is added 
that “the mere appropriation by the credi- 
tor of these payments to interest is not 
such an indication as would enable us to 
hold that the payments were made towards 
interest ‘as such’ by the debtor." 

The District Munsif, after coming to the 
conclusion that these payments must have 
been madein respect of the debt, because 
no other debt was outstanding between the 
parties, has inferred such an intention as 
he says, from the circumstances that the 
first payment of Hs. 4 was appropriated 
towards interest. I am not sure that, if 
this was all there was to the matter, this 


(1) 2 Ind. Cas, 379; 31 A, 495; 6 A, L. J. 611: 


In ro PRANK PORTLOCK. 


(98-1. 0, 1926] 


could be accepted as a sufficient reason, but, 
as a matter of fact, we find that the pay- 
ment of Rs, 4 in question was admittedly 
made towards interest as such and I think, 
therefore, that it is a fair presumption 
that the other two small sums were paid 
to the same account. It has been held in 
Hem Chandra Biswas v, Purna Chandra 
Mookerjee (2) that, when there is nothing 


-to show for what purpose payments were 


made towards a debt, the Court is entitled 
to ascertain the truth from the evidenee. 
This, I think, the Munsif has endeavoured 
todo. I think the presumption which he 
makes is not an unreasonable one and. 
accordingly that the last payment may be 
taken ‘to have saved limitation. I dismiss 
this petition with costs. 

V. N. V. Petition dismissed. 

(2) 35 Ind. Cas. 638; 41 C, 567; 220, W. N. 190. 


BOMBAY HIGH COURT. 
CIVIL REFERENCE No. 7 or 1926. 
March 31, 1926. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, Mr, Justice Fawcett and Mr. Justice 


Crump. 
In re FRANK PORTLOOK— 

Stamp Act (IT of 1899), s. 24—Sale of property 
subject to mortgage to mortgagee—Stamp—Duty paid 
on mortgage, whether can be deducted—Transfer of 
identical property, necessity of—Transfer of entire 
property by different instruments, effect of. 

The proviso to s. 24 of the Stamp Act should be 
construed strictly and is confined in its operation to 
those cases in which the identical property mortgag- 
ed is transferred to the mortgagee. |p. 283, col. 1.] 

On the transfer of a portion only of the mortgaged 
property to the mortgagee the mortgagee cannot get 
credit either for the duty paid on the whele of the 
mortgage money or for duty paid on that portion of 
it which still remains due. The words ‘is transferred’ 
in the proviso to s. 24 of the Stamp Act can only mean 
transferred by the instrument the stamping of which 
is in question and a previous instrument cannot, 
therefore, be taken into consideration in deciding 
whether the whole mortgaged property ‘is transferred’ 
to the mortgagee. [p. 283, col. 2; p. 284, col. 1.] 

Reference under s. 57, Stamp Act. 

Mr. Kanga, Advocate General, for the 


Superintendent of Stamps. 
Mr. H. C. Coyajee, for the Purchasers. 
JUDGMENT. 
Macleod, C. J.— This is a reference 
by the Chief Revenue Authority, under s. 57 


[98 I. ©. 1926] 


of the Indian Stamp Act, 1899, to determine 
what is the proper amount of stamp duty 
with which the instrument referred to in 
the reference and marked A is chargeable. 

It purports to be a conveyance from one 
Frank Portlock, as vendor, to Bai Chandan- 
bai and others, as purchasers of a piece of 
land together with the buildings thereon 
situate :at Altamont Road, forming por- 
iion of a large piece of land, which had 
been mortgaged by the vendor to the 
purchasers, under an indenture of June 
.14, 1921, to secure an advance of Rs. 5,25,000. 
The mortgage was duly stamped with 
‘Rs, 2,025. i » 


On February 6, 1923, the vendor conveyed : 


to the purchasers a portion of the premises 
comprised in that mortgage in considera- 
tion of Rs. 2,75,000 to be retained in part 
satisfaction of what was then due on the 
mortgage. The conveyance was duly 
` stamped with the full ad valorem stamp 
duty of Rs. 4,125 payable under Art, 23 of 
the Indian Stamp Act. 

"The instrument now submitted purports 
to convey to the purchasers the remainder 
of the premises mortgaged in consideration 
of the mortgagors releasing the mortgagee 
from the sum of Rs. 2,25,000, the balance 
due on the security of the mortgage. The 
purchasers, when the instrument was sent 
for adjudication, under s. 32 of the Act, of 
the stamp duty payable thereon, claimed 
that, under the proviso to s. 24 of the Act, 
they were entitled to deduct from the stamp 
duty payable on the instrument, namely, 
Rs, 3,375, the amount of duty Rs. 2,625 


already paid in respect of the mortgage of. 


June l4, 1921, The Chief Revenue Author- 
ity was of opinion that the deduction 
Claimed was not admissible, having regard 
to the decision of this Court in In re 
Nirabai (1), wherein it was held that it 
was contemplated by the proviso tos. 24 of 
the Indián Stamp Act that, in order to 
entitle a mortgagor to a deduction when 
transferring his property mortgaged to the 
mortgagee, the property transferred ought 
to be identical with that mortgaged and 
should not merely form part thereof. In 
In ve Nvrabai (|) references were made by 
the Commissioner in respect of two cases. 
In the first one, Nirabai executed a condi- 
tional sale-deed for Rs. 300 of Survey No. 
294 in favour of one Nagu bin Kondiba in 
the year 1896, She afterwards executed a 


simple mortgage for Rs. 60 of the same 
(1) 29 B. 203; 6 Bom. L. R. 844 at p. 815. 
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property in favour of the same person, in 
1899. In 1902, an aecount was made up 
and in eonsideration of Rs. 550, which were 
found due, a portion of Survey No. 994 
was conveyed to Nagu and the two previous 
deeds were cancelled. 

It wil be seen that a portion of the 
property originally mortgaged was trans- 
ferred in full satisfaction of the amount due 
to the mortgagee. In the second case, 
A, B, O and D mortgaged a moiety of four 
Later on, 
A and B executed another mortgage of the 
same property for Rs. 200. A and B then 
sold the mortgaged property, which they 
said had come to them on partition amongst 
their kinsmen after the mortgage-deeds 
were executed, for Rs. 750, including the 
amount due on account of their share of the 
firet mortgage and the whole of the second 
mortgage. 

It does not appear what became of the 
mortgage-debt due by C and D, but in any 
ver the identical property mortgaged was 
sold. 

The Commissioner observed: 

“The proviso to the explanation in s. 24 
of the Stamp Act does not specifically 
include cases in which part of the property 
previously mortgaged is subsequently sold. 
My opinion is that such cases are not covered 
by the proviso because it is difficult to 
assign a portion of the mortgage-money to 
a part of the mortgaged property subsequent- 
ly sold.” 

Neither of those cases is similar to the 
case before us. but the question is whether 
the ratio decidendt is the same. 

The judgment says (page 206*): 

" We think that the proviso to s. 24 of the 
Indian Stamp Act (II of 1899) contemplates 
that to entitle the mortgagor to a deduction 
thereunder, the property transferred should 
be identical with that mortgaged and should 
not merely form a portion thereof. Had the 
intention been otherwise, we think the Legis- 
lature would have found no difficulty in ex- 
pressing it. The words‘ wholly or in part’ 
used in the first paragraph of the section 
would in sueh ease probably have been 
inserted in the provisoto the explanation 
after the words ‘ is transferred.’ ", 

With due respect, I donot think that 
reasoning is altogether correct, 

The words ' wholly or in part' in the 
first paragraph of the section do not refer 
to the property transferred, but to the debt 

*Page of 29 B.—[Ed.] : "LOU 
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the consideration for.the transfer. This is 
clear from the words in the latter part of 
the section “ such debt, money or stock is 
to be deemed the whole or part, as the case 
may be, of the consideration in respect 
whereof the transfer is chargeable with ad 
valorem duty.” 
- The proviso belongs to, and must be read 
with, the explanation. which is to the effect 
‘that, if a mortgagor sells the equity of 
redemption, the amount due by him to the 
mortgagee for principal and interest shall 
be deemed to be part of the consideration 
for the mortgage. 

. So that, in this case, 1f the vendor had 
sold to a third party instead of to the mort- 
gagee, ad valorem duty would have been 
chargeable on Rs. 2,25,000, 

The property was, undoubtedly, subject 
to a mortgage and was transferred to the 
mortgagee, so that, ordinarily speaking, he 
would have been entitled to deduet, from 
the duty payable on the transfer, the 
amount of duty already paid in respect of 
the mortgage. But, it is contended, he 
cannot do this because the mortgage was 
originally a mortgageon other property as 
well as on the property under transfer. 
The duty levied on the original mortgage 
cannot be split up, and, on transfer of a 
portion, the mortgagee cannot get credit 
either for duty paid onthe whole of the 
mortgage-money or for duty paid on that 
portion of it which still remains due. 

I admit that many difficulties would arise 
if we were to place the construction asked 
for by the mortgageeson the proviso, and, 
I think, therefore, it is right that it.should 
be construed strictly, and confined only to 
those cases in whi:no the identical property 
mortgaged is transferred to the mortgagee. 
Then, I presume that, even if part of the 
mortgage-money has been paid off, and the 
transfer is for the balance duse, still credit 
would be given for the whole of duty paid 
on the mortgage. 

Fawcett, Je—I agreethat the deduc- 
tion claimed is not admissible under the 
proviso, as it stands at present. 

I think that the words “ is transferred " 
ean only mean transferred by the instru- 
ment, the stamping of which is in ques- 
tion : cf, the definitions of “conveyance” 
and "instrument " ins. 20f the Act. A 
previous instrument cannot, therefore, be 
taken into censideration iu deciding whe- 
ther the whole mortgaged properly (and 
nos merely a portion of it) " is transferred” 
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to the mortgagee within the meaning: of 
the proviso. 

The present, no doubt,is 2 “hard case"; 
butitis forthe Legislature to remedy this, 
and the Court would not, in my opinion, 
be justified in straining the language of 
the proviso, in orderto bring the present 
case within its four corners. 

I do not think there is any sufficient 
ground for our not following the ruling in 
In re Nirabai (1). 

Crump, d.—In my opinion, the deci- 
sion in Zn re Niraba: (1) should be followed. 
There is, no doubt, considerable obscurity 
as to the precise intention of the ' proviso’ 
under diseussion, but the view, which has 
already been taken, i8 not shown to be 
incorrect. It must follow, I think, that the 
deduction now claimed is not admissible. 

A. N. A. Reference answered accordingly. 


SITARAM. 
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OUDH CHIEF COURT. 
SECOND O1vit APPEAL No. 74 or 1926. 
September 24, 1926. 

Present :—Mr. J ustice Hasan. 
BHAGIRTHI-—PLAINTIFF—APPELLANT 
versus 
SITARAM AND oTHESRS—DEFENDANTS— 
RESPONDENTS. 
Co-sharers—-Permanent lease by one co-sharer, whe- 

ther void or voidable by other co-sharers. 

A right of permanent occupancy created in joint 
land by a co-sharer without the consent of the other 
co-sharers is void in law, not merely voidable at the 
instance of the co-sharers who did not give their 
consent. [p. 285,col. 1.] 

Lal Mohammad Khan v. Amatul Fatima (1) and : 
Midnapur Zemindari Company Limited v. Naresh 
Narayan Roy (2), relied on. 

Appeal against a decree of the Additional 
Sub-Judge, Partabgarh, dated November 9, 
1925, affirming that of the Munsif, Kunda, 

dated August 13, 1925. 

Mr. S. N. Roy, for the Appellant: 

Mr. H. D. Chandra, for the Respondents. 

J UDGMENT,—This is the plaintiff's 
appeal from the decree of the Additional 
Subordinate Judge of Partabgarh, dated the 
9th of November, 1925, affirming the decree 
of the Munsif of Kunda, dated the 13th of 
August, 1925. 

The plaintif-appellant bases his title for 
the recovery of a piece of land measuring 
6 biswas in the abadi plot No. 136 of village 
Khabhor, Parganna Pattiin the District of 
Partabgarh, on & perpetual lease, conveying 
heritable but non-transferable interest in 
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the land in question, executed by some of 
the co-sharers of the mahal, in which that 
.land lies, in his favour. 
It appears that the defendants have put 
„up certain structures on that land. The 
plaintiff asks also for a relief of demolition 
of those structures. The defence, so far as 
. it is necessary to state for the purposes of 
decision of this appeal was that the lease 
. was inoperative in law for the reason that it 
was not granted by the entire body of the 
 eo-sharers of the mahal. This defence has 
been upheld by the Courts below. 

In second appeal it was argued that the 
lease in question was duly voidable at the 
option of such óf the co-sharers of the mahal 

‘as bad not given their consent to it but that 
it was an effective instrument of transfer as 
against third parties, 

On a careful consideration of the question 
I Lave come to the conclusion that the view 

‘taken by the Courts below is right and must 
.be upheld. It must be taken as a valid 
assumption in this ease that some of the co- 
sharers of the mahal have not given their 
consent to the lease in question. The lease, 
‘therefore, is admittedly of no avail as 
against them. This being so the co-sharers 
who have not given their consent are at 
liberty to deal with the land in suit in à 
' manner inconsistent with the lease. The act 
of such co-sharers will be valid in law pro- 
vided again it is confined within the limits 
ofthe rights of such co-sharers. On the 
‘arguments advanced in support of the 
appeal the lease and the act of the other co- 
sharers in contravention of the lease should 
"both be held to be valid. This cannot be 
"the law. The general rule is free from 
doubt and was stated in a decision of a 
‘Bench of the late Court of the Judicial 
‘Commissioner of Oudh in Lal Mohammad 
Khan v. Amaiul Fatima (1), and is support- 
'ed by the principle of the judgment of 
their Lordships of the Privy Councilin the 
case of Midnapur Zemindary Company Lid. 
v. Naresh Narayan Roy (2. No co-sharer 
can create a right of permanent occupancy 
in joint lands. I, therefore, hold that the 
lease on which the plaintiff's title is found- 
‘ed is void in law. . 


' (1) 76 Ind. Cas. 534; 26 O. C. 239; A. L R. 1924 
Oudh.60. 

. (2) 80 Ind. Oas. 827; 51 I. A. 293; A. I R. 1924 P. 
O.'144; 26 Bom. L. R. 651; 47 M. L. J. 23: 51 C. 631; 
$5 M. L. T. 169; (1924) M. W. N. 723; 29 O. W. N. 34; 
,40 L..W. 770; L. R. 5 A. (P. C.) 137; 23 A. L. J, 76; 
$9 Pat. L, R. 193; 6 P. L. T. 750 (P. CO). 
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The appeal fails and is dismissed with 
costs. 


A. N. A. Appeal dismissed. 


BOMBAY HIGH COURT. 
Sgcoxnpo CIVvIL AppgaL No. 774 or 1924. 
January 22, 1926. 
Present :—Justice Sir Amberson Marten, 
Kr., and Mr. Justice Madgavkar. 
KADARBHAI GULAMHUSEIN AND 
OTHERS —PrLAINTIFES—AÀPPELLANTS 


versis 
NANIBIBI AND oTHERS—DEFENDANTS — 
RESPONDENTS. 


Muhammadan Law—Gift-—Delivery of possession, 

necessity of— Gift by husband to wife. 
deed of gift executed by a Muhammadan husband 

to his wife provided that the husband was to live in 
the property tillhis deathand thatthe wife was to 
take possession of the property after his death; there 
was no evidence to explain the surrounding cir- 
cumstances or to show that possession of the property 
or of the title-deeds was delivered to the wife: : 

Held, that the gift was void under Muhammadan 
Law asit was not accompanied by delivery of pos- 
session to the donee. [p. 289, col. 2.| 

[Case-law reviewed. | 

Second appeal from the decision of the 
District Judge, Ahmedabad, confirming that 
of the Subordinate Judge, Ahmedabad, in 
Civil Suit No. 512 of 1922, 

Mr. H. V. Divatia, for the Appellants. 

Mr. A. G. Desar, for the Respondents.. 

JUDGMENT. 
Marten, J.—This second appeal raises 


an interesting point of Muhammadan Law. 


The question is, whether the deed of gift, 
Ex. 55, dated January 9, 1909, by one Ismail 
in favour of his wife Nanibibi, defendant 
No. 7,18 a valid gift under Muhammadan 
Law. Thatin its turn dependson whether 


possession, actualor constructive, was given 
to the donee. 


Both the lower Courts have 
upheld the deed of gift, and dismissed the 


plaintiffs’ suit, who are claiming against 


the deed of gift. 

The donor died some eighteen months 
after the gift, viz, on June 25, 1910, Al- 
though his widow, as I have already sid, 
isa defendant to the suit, and although 


ihe defendants have expressly pleaded in 


their written statement that possession 
was delivered on the date of the deed, the 
widow has not gone into the witness-box. 
Nor has any oral evidence been galled by 
her to testify as to any change of posses- 
sion, or to the handing over of the title-deeds, 
or 83 to any applieation to change the 
names of the owners or .occupiers in the 
Municipal booksor otherwise. Accordingly 
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the defendants solely rely on this deed as 
the evidence in their favour, and have thus 
exposed themselves to the presumption 
under s. 114, illustration (g), of the Indian 
Evidence Act, that “evidence which could 
be and is not produced would, if produced, 
be unfavourable to the person who with- 
holds it". In our judgment that presump- 
tion ought to be made in the present case. 
We cannot regard it as any excuse that a 
certain purshis which was put in during 
the proceedings, Ex. 40, contained a state- 
ment, which, itis alleged before us, misled 
the Pleader in the trial Court into not call- 
ing any evidence. 

The case, therefore, in the first instance 
depends largely on the true construction 
of the deed of gift, and in partieular on 
the last two lines, viz., "And my right to 
live in that property till life has been re- 
Berved. And you are to take possession of 
the said property after my death." 

Now, the learned Judge in the lower 
Appellate Court wholly ignored that làst 
sentence about possession, and apparently 
treated the case as if the deed contained no 
provision as to possession at all. We are 
thus without any assistance from him on 
what is said to be one ofthe main points 
in the case, But the learned Subordinate 
Judge fully appreciated this point and he 
came to the conclusion in the earlier part 
of his judgment at page 7, line 51, that 
possession was not delivered and was not 
meant to be delivered, and that the allega- 
tion in the written statement that posses- 
Bion was delivered on the date of the deed 
was manifestly false and untenable. But 
the learned trial Judge then proceeded to 
deal with certain authorities, and even- 
tually eame to the conclusion, that notwith- 
‘standing his previous finding, he could 
hold—as he eventually did—that construc- 
tive possession was handed over to the 
defendants. 

This being then the position, I will refer 
to the deed of gift itself. It sets out, in 
the first instance, the particulars of the 
property. 16. will be seen that those par- 
ticulars are given in great detail, and that 
they purport to show that the donor is the 
owner of the house, and that in addition 
he has aeone-third share ina certain privy 
and otla. That claim to a third share in 
the privy and otla, we have already dis- 
missed in the companion Appeal No. 681 
of 1924. We have found it quite untenable. 
Accordingly, these recitals are open to the 
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suggestion that they were inserted with a 
view to creating: some evidence of a title, 
however unfounded, to this otla and 
privy. 

Then the deed proceeds that the pro- 
perties— 

"which were at first in the possession 
and enjoyment of my father and after his 
death areat present in my possession, all 
those I have given you asa gift...Neither 
I nor my heirs, administrators nor ereditors, 
sharers, persons having pre-emption, nor 
others have any right, claim, share or in- 
terest in that property, And henceforth, 
if any person on my behalf puts forward a 
right or claim and causes any hindrance, 


the same shall be unmaintainable under 


this writing. Therefore, you can henceforth 
deal with that property as you like or raise 
new structures thereon or occupy your- 
self or cause the same to be occupied... 
And from to-day you have become the ab- 
solute owner of this property." And there 
is no burden or right of any other persons 
due of any kind on this property. And 
this property is given you as agift. And 
the old documents of this property 
and the document of agreement dated 
Vaishakh Shudi lith of Samvat year 1955, 
May 20, 1889, which has been executed 
and two copies of the sanad all these 
documents have been given you. And the 
reason of giving you this property asa gift 
is that you are my wife and I am your 
husband and that as I at present remain 
weak owing to sickness you are tending me 
and taking care of me and that I have full 
confidence that you will do so even. after- 
wards and that you are following my behest 
and, therefore, I have a great affection for 
you. Therefore, this property is given you 
as a gift. This deed of gift in respect 
thereto I have executed of my free will 
and accord and in sound sense and under- 
standing and with firm mind and the same 
is.binding. Aud in the fifth line counting 
from the -top seven letters have been scored 
while writing and what is written above is 
binding. And my .right to live in that 
property tilllife has been reserved. And 
you are to take possession of the said pro- 
perty after my death. And what is written 
above is binding.” 

Then follows the signature of the donor, 
and there are somesix attestations and the 
writers signature. - 

Now, ifthe deed had stopped just prior 
to the last two sentences beginning "And 
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my right to live" etc., then I think there 
would be no doubt but that the donee would 
take an absolute interest, notwithstanding 
the references to the donor being taken 
care of by the donee and to the donor hav- 
ing full confidence that she would con- 
tinue to doso, and that she was following 
his behests. But, onu the question as, to 
what effect the last two sentences in the 
deed have on the earlier portions, it seems 
to me that three views may be taken. Ei- 
ther they amount to & condition repugnant 
to a prior absolute gift and are, therefore, 
void, or, alternatively, the deed being con- 
strued as a whole it reserved an estate for 
life to the donor and gave at most the 
reversion to the donee. Or, alternatively, 
the donee took the entire property subject 
to & mere right of personal residence by 
the donor during his life. 

Now, if it became necessary to do so, 
it would be interesting to discuss some of 
the authorities dealing with questions of 
construction like this, One case on a Will 
came before myself and subsequently before 
the Appeal Court, Gulbaji Ajisigi & Co. v. 
Rustomji Kharsedji Banatvalla (1). I may 
' also refer to Ewart v. Graham (2) as show- 
ing that technically under English Law a re- 
servation in the strict sense of the word 
. operates as a re-grant by the alienee, There 
; Spo. Chancellor states . (pages 344- 
345*) :— | 

“The property in animals, ferc nature, 
while they are on the soil, belongs to the 
owner ofthe soil, and he may grant a right 
to others to come and take them by a grant 
of hunting, shooting, fowling, and so forth; 
that right may be granted by the owner 
of the fee-simple, and such a graut is a 
license ofa profit a prendre. Substantially 
ib may be reserved by the owner of the 
fee-simple when he alienates, although it 
is considered that, technically speaking, in 
such a ease, it is a re-grant of the right by 
the alienee of the fee-simple.” 

So, here, if one followed out the prin- 
ciples which have been adopted in English 
Law, one might construe this deed as a 
grant in the first instance to the donee ab- 
solutely, and a re-grant by her in favour of 
her husband of a limited right of residence 


during his life, But, it seems to me that 
(1) 95 Ind, Oas, 229; 27 Bom. L. R. 380; A. I. R. 1925 
Bom. 282; 49 B. 478. 
(2) (1859) 7 H. L. O. 331 at pp. 344-345; 29 L. J. Ex. 
88; 5 Jur. (N. 8.) 773; 7 W. R. 621; 11 E, R. 132; 33 L. T, 
.(o. 8) 349; 115 R. R. 177. 


*Pages (1809) 7 H, L, O. [Ed.] - 
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whatever construction is adopted in that 
respect, we have still to consider the effect 
of the final sentence about taking possession. 
In order for the deed to be valid, one has 
to find here that there was possession, either 
actual or constructive, taken by the donee. 
I quite follow that in a case of this sort 
where husband and wife are living together, 
and where, therefore, it may be said that 
ihe wife is already in part possession of 
the property, a less unequivocal act is re- 
quired as exemplifying the intention of 
the parties than would be requisite in a 
case where the parties were not living to- 
gether or were strangers. 

Thus, if the husband left the house, as was 
the case in Amina Bibi v. Khatija Bibi (3), 
the mere fact that he subsequently returned 
and collected the rents need not necessari- 
ly negative the presumption of possession 
in favour of the wife by the act of his 
leaving the house. On those facts one 
can understand the decision of the Court 
that when the husband returned he mere- 
ly collected the rents as a manager for his 
wife. Similarly, in Shaik Ibrahim v. Shaik 
Suleman (4), ab page 150* it is said in effect 
that where two persons are present on the 
same premises, an appropriate intention 
may put the one outas well as the other 
into possession without any actual physical 
departure or formal entry, ifthe intention 
to transfer has been unequivocally mani- 
fested. 

In Mohammad Abdul Ghani Khan v. 
Fakhr Jahan Begam (5), which has been 
nu relied on, their Lordships atpage 209 
said :— 

“That contention has raised a question 
by no means easy of solution. The solution 
depends upon what are the facts here and 
upon what is the rule of Muhammadan Law 
applieable to those facts." 

. Then at the bottom of the page the 
judgment continues:— 

. or a valid gift inter vivos under the 
Muhammadan Law applicable in this case 
three conditions are necessary, which their 
Lordships consider have been correctly 
stated thus: ‘(a) manifestation of the wish 


(3) 1 B. H. O. R. 157. 
(2) TOR ME 5 we Dec. (N. s.) 98. - 
) . Das. 2501; 491. A. 195; 94 
1268. 25 O, 0.95; 31 M. L. T. 21; 44 A. SOL 0014 F 
369; 43 M. L. J. 453; 27 G. W. N. 53; A. L R. 1929 P. O 
281; 20 A. L. J. 994; 370. L. J. 1 (P.O ^"^ 
*Page of 9 B.—[ Ed. j 


[ 
{Page of 49 I. A.—[Ed.] 
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V. 
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to give on the part of the donor; (b) the 
acceptance of the donee, either impliedly or. 
expressly; and (c) the taking of possession 
ef the subject-matter of the gift by the 
donee, eitber actually or constructively.’ 
(Muhammadan Law, by Syed Ameer Ali, 4th 
Ed., Vol. I, page 41.)” 

In that particular case possession of part 
of the property was undoubtedly taken 
by the donee, and the Board held that the 
property must be regarded as one property, 
and that the taking possession of any part 
of it was constructively a taking possession 
of the whole. (See pages 209 10*). But here 
the difficulty in the way of the respondents 
is.that there has been no taking possession 
of any part of the property as there was in 
the case cited. 

On behalf of the respondents, reference 
was madeto NawabUmjad Ally Khan v. 
Mohumdee Begum (6) and to Chaudhri Mehdi 
Hasan v. Muhammad Hasan (7). The former 
is a case of Government securities which 
had been'transferred by a father to his 
son but the donor had retained the right 
to the accruing interest on the notes to 
be applied for certain purposes. But that 
ease merely shows that a benefit of a par- 
ticular limited character may be rightful- 
ly reserved to the donor. As I read the 
case, it does not show that the possession 
of thé shares, so far as they could be given 
possession cf, was.not given by the- donor. 

Chaudhri Mehdi Hasan v. Muhammad 
Hasan (7) is & case on the other side of 
the line. There the alleged donee first 
set up a case that he had given considera- 
tion for the alleged deed of gift, namely, 
Rs. 2,000. That case broke down. Then, 
‘as pointed out in the judgment at page 75, 
he set up another defence. quite inconsist- 
ent with the defence first set up. The 
judgment adds (page 7 5D:— x 

_ “By the Muhammadan Law (by which the 


present case is governed)a holder of pro- 


perty may in his .lifetime give away the 
whole or part of his property if he complies 
with certain forms; but ib is incumbent 
upon those’ who seek to set up such a 


transaction to. show very clearly that those. 


forms have been complied with. It may 
be by deed of gift simply, or by deed of gift 
(6) 11 M. f, A. 517; 10 W. R. P. C. 5; 28uth. P. C. J. 
98; 2 Gar. P. O. J. 315; 20 E. R. 195. | 
(7) 33.1. A. 68; 8 Bom. L. R. 387; 10 0. W. N. 706; 
3 À. L. J. 405; 28 A. 439; 9 O. O. 196; 4 C. L. J. 295; 1 
M.L.T.1603(P.O). : ; 


UNE Er ERE 37^ CR rr re hi 
t 490 1. A.—[Ed.] 


* "ages o - 
' {Page of 33 Y. A.—T. Ed] 
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unless’ accompanied by delivery of the 
thing given, so far as it is capable of de- 
livery, it is invalid. If the latter (in which 
case delivery of possession is nof necessary), 
actual payment of the consideration must 
be proved, and the bona fide intention of 
the. donor to divest himself in presenti of 
the property, and to confer ib upon the 
donee, must also be proved." 

Then their Lordships went into the ques- 
tion of possession, and came to the con- 
clusion that the contention,of the alleged 
donee had wholly failed. At page 80* they 
summarise their conclusions as follows:— 

‘Their Lordships are of opfnion that the 
deed which purported to be a conveyance 
for value was a transaction in which ho 
consideration passed or was intended to 
pass; that in executing. that deed the 
plaintiff did not intend to give the 
property to the defendant except sub- 
ject to a reservation of. the possession 
and enjoyment to himself and his wife 
during their lives, to which the defendant 
pledged himself; and that the deed was not 
followed by delivery of possession, but was 
a fictitious and benami deed and wasinvalid 
and void." ; 

“Then, again, in Abdul Majid Khan vw. 
Husseinbu (8), whichis a decision of Mr.: 
Justice Shah and Mr. Justice Crump, the- 
head-note runs :— p 

"According to Muhammadan Law, there 
must bea delivery of possession to validate’ 
a gift. Where the donor and the donee are 
both present on the premises gifted away, 
an appropriate intention may put the one: 
out as well asthe other into possession with-. 
out any actual physical departure- or formal. 
entry. But it does not follow in every case 
necessarily that where the two are present 
the possession must be deemed to have been 
transferred. The question as to whether 
the donor intended to.transfer the .posses- 
sion at the time of the gift must be answer-. 
ed with reference to the facts of each par- 
ticular ease." 

_ Applying, then, the test adopted in the 
last mentioned: case, is it established here 
that the donor intended the donee to take 
possession of the property during his life- 
time? Prima facie the clear meaning of the 
last sentence in the deed is that the donee 
isto take possession of.the entirety ofthe 
property after the death of the donor. 

' (8) 55 Ind. Cas. 952; 22 Bom. L. R. 229. 

- *Page of 33 I. A.—|Ed.] 
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. From that, in my opinion, it follows that 
the fair inference is that she was not to take 
possession of it in the lifetime of the donor. 

‘That inference is supported by the reserva- 
tion by the donor of the right to live in the 
property during his life. In any event, 
those. words as to possession must raise a 
very serious doubt as to what was the in- 
tention of the parties at the time. That 
doubt could have been solved by the evi- 
dence of the donee, if, in fact, she could 
testify that possession was given to her. 
But, as she has not chosen to do so, I think 

“the inference must be drawn against her 
&nd that, taking into consideration also the 
language of the deed, she has failed to prove 

‘that she took actual or constructive posses- 
sion of the property. 

There was one other authority cited to us, 
which I should mention. It is Muhammad 
Mumtaz Ahmad v. Zubaida Jan (9) and the 
head-note runs as follows:— 

"Whethera gift of undivided property 
(mushaa) is valid or not under Muham- 
madan Law, possession given and taken 
under such gift effectually transfers the 
property. 

“A declaration by the donorinthe deed 
of gift that possession has been given binds 
the heirs of the donor; and possession 
once taken cannot be invalidated by any 
subsequent change of possession." 

Now there, it appears, from pages 214-16* 
of the judgment, which was delivered by Sir 
Barnes Peacock, that the lady, who was 
the donor, was not in actual possession of 
the property but was in receipt of the rents 
and profits, and that in the deed of gift she 
declared that she had made the donee pos- 
sessor of all properties given by the deed. 
The judgment states that this was an ad- 
mission by which her heir and all persons 
claiming through heirs were bound. From 
that and from other surrounding circum- 
stances the Board came to the conclusion 
that possession had been given. 

It is possible that this statement as to 
the effect of the admission being binding 
on the heirs may be too broadly stated, or 
may, at any rate, be subject to exceptions. 
But, be that as, if may, as I read the present 
deed, we have no such recital or statement 
that the donee was made the possessor of 
the property. On the contrary, there is no 
statement as to possession in the body of 

(9) 16 I. A. 205; 11 A. 460; 5 Sar. P. C. J. 433; 6 Ind. 

Dec. (x. 8.) 721 (P. C.). 

"*Pages of 16 I. A.— [Ed] 
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the deed. It only states that the donee 


may occupy the property herself or cause 


the same to be occupied. But this is 
qualified by the finalsentence which is the 
only one in which possession is specifically 
mentioned. And there the donor says that 
the donee is to take possession after his 
death. It seems tous, therefore, that Mu- 


hammad Mumtaz Ahmad v. Zubaida Jan 


(9) does not apply to the particular case 
which we have to deal with. 

Under these circumstances, in the view 
I take, this case depends upon its own 
particular facts, and especially upon the 
view which the Court takes of that final 
sentence in the deed of gift, and upon the 
absence of any oral evidence to explain the 
surrounding circumstances or to show 
whether possession of the property or deli- 
very of the title-deeds was ever in fact 
given. I think, therefore, we may arrive at 
our conclusion without in any way depart- 
ing from the decided cases or the princi- 
ples there laiddown. I would, accordingly, 
hold that in this particular case the deed of 
gift is bad under Muhammadan Law, and 
that the plaintiffs’ suit ought to succeed, 
I would, therefore, allow this appeal, and, 
subject to what Counsel may say,I would 
order that the plaintiffs’ suit be decreed. 

Madgavkar, J.—The question in this 
appeal is the validity of the deed of gift 
of 1909 by the deceased husband of defend- 
ant No. 7 in her favour. In the case of gifts 
among Mubammadans, delivey of possession 
is necessary for validity: Hedaya 482; 
Baillie 308; as was also laid down by their 
Lordships of the Privy Couneilin a series 
of decisions of which Mohammad Abdul 
Ghani Khan v. Fakhr Jahan Begam (5) is 
the most recent. 

Even in thecase of a gift from the hus- 
band to the wife, an overt act to evidence 
delivery is not less necessary, on the grounds 
both of Muhammadan and of general juris- 
prudence. The former limits the power of 
bequest and is somewhat jealous of gifts. 
And it isa matter of public interest that 
the title should not be doubtful, so that 
either husband or wife can claim it after- 
wards as it suits their interests. Asin the 
case of similar provisions whether of, man- 
cipium under the old Roman Law, or of 
seisin in old English Law, the essential safe- 
guard must be maintained, but with due 
regard to modern conditions. The general 
question has been discussed by two Mu- 


. hammadan Judgesin Fakir Nynar Muhamed 
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Rowther v. Kandasawmy Kulathu Van- 


"dan (10) and Tara Prasanna Sen v. Shanda 


Bibi (11). It has been held by this Court in 
a series of decisions, such as Amina Bibi v. 
Khatija Bibi (3), that in the case of a gift 


. from the husband toa wife, given such overt 


et to indicate delivery of possession, the 
continued residence thereafter of the donor, 
husband or wife, would not be inconsistent 
with a valid gift. Inthe present case, no 
evidence of delivery of possession before or 
after the deed has been given, No oral 
evidence is called, even as to the recited 
delivery of the deeds, The donee herself, 
who is alive, has not gone into the. witness- 
box, There is no evidence that the donor 
applied to the Municipality to transfer ihe 
house to the nameof the donee. The whole 
deed itself is born under somewhat suspi- 
cious circumstances, and suggests that it 
might have been written really for the 
purpose of asserting the joint right in the 
otla and khadki, which has been disposed of 
inthe other appeal. i l 

The onus is on the donee: Khajooroomssa 
v. Rowshan Jehan (12) In the present 
ease that onus is sought to be diseharged 
by the deed of gift itself, and certain recitals 
therein, without any other evidence. But, 
in fact, the deed of gift, so far as it relates 
to delivery of possession, merely states that 
the title-deeds and the old documents of 
this property and the other title-deeds 
had been delivered, On the other hand 
it expressly adds at the end: "And 
my right to live in that property till 
life has been reserved. And you are to 
take possession of the said property after 
my death." Reading the document as a 
whole with both these recitals, it is difficult 
to construe it as evidence for delivery of 
possession: on the contrary, in my opinion, 
the recitals are, if anything, evidence rather 
that possession was not to be delivered until 
after the death of the husband, which took 
place about eighteen months later. — 

It seems to me, therefore, that the opinion 
of the learned Subordinate Judge, in one 
portion of his judgment, that "possession 
was not delivered and was not meant to be 
delivered" is perfectly correct. lam unable 
to understand how, considering the evidence 
merely on the recital that theold title-deeds 


(10) 14 Ind. Cas. 993; 35 M. 120. 
(11) 62 Ind. Ces. 481; 49 O. 68 at p. 75; 95 O. W, N. 
761; À. I. R. 1922 Cal. 422. 
(19) 3 I. A. 291 at p. 301; 2 C. 184; 26 W. R. 36;1 
Ind, Dec. (N. s.) 412 (P. C.). 
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and sanads were handed over, he ultimately 
came to a different conclusion. The learn- 
ed District Judge, similarly, has not gone 
into the question and contents himself with 
an expression of opinion that ‘constructive’ 
pessession was delivered. It may well be 
that the present suit is a consequence of the 
other suit by the widow and the heirs of the 
donor to assert their rights in the khadki 
and the otla. < 

But, however that may be, I agree with 
my learned brother, for the reasons he has 
just stated, that the delivery of possession, 
which it is incumbent on the respondents to 
prove, in order to validate the giít and 
defeat the present suit, has not been estab- 
lished. 

The appeal must, therefore, be allowed 
and the decrees of the lower Courtset aside. 

Marten, J.—The question now arises 
as to the form our decree should take. "The 
learned trial Judge,insetting out the plead- 
ingsin his judgment in this Suit No. 512 
of 1922, did not state precisely the nature 
of the suit, but, on looking at para. 9 
of the plaint, we find that the suit was 
brought for a declaration that the deed of 
gift was void, for a partitión, and for hand- 
ing over a three-anna four-pie share in the 
property to the plaintiffs. I have found on 


.the Original Side some diffieulty as to the 


proper form ofa decree in partition suits. 
There is no settled form either in the Code 
or in our Original Side Rules, On the 
other hand, the forms are clearly settled in 
England, and carefully drawn forms, 
which have been followed fora long series 
of years in partition suits, will be found in 
Seton on Judgments, 6th Edn., Vol. II, pp. 
1853 to 1871, and 7th Edn., pp. 1782—1800. 
"The principle, on which those orders are 
framed, is to ensure that, before the Court 
gella or partitions the property, it has the 
rightful owners ofthe property, before it. 
Accordingly, the Chancery Judges, as a ` 
rule, wil not make orders for partition 
unless they are satisfied by proper evidence 
thatthe parties before it are the owners of 
the property and that no other person has 
any interest in the property. Consequent- 
ly, unless the case is a very simple one and 
the value of the property small, the ordi- 
nary practice is to direct an enquiry in 
Chambers as to who are the persons entitl- 
ed to'the property, and in what shares and 
proportions,and to give supplemental di-. 
An QX«4 
ample of this will be found in Wood v, 
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Gregory (13), where, at the trial, the -Court 
refused to make an immediate order for sale 


-at the request of the parties, and directed : 


the usual enquiry in Chambers. .| 
Now, in the present case,the learned trial 
Judge has not found who are the persons 


entitled to the property, and in what shares . 


and proportions, supposing that the deed of 
gift is set aside. At page/7, line 20, of his 
judgment in Suit No. 658 of 1920, the Judge 
says: "It would be useful to give the 
pedigree as admitted by the parties, Ex. 59, 
and as can be supplemented by the plead- 
‘ings which are not disputed." Unfortunate- 
ly, that pedigree does not set out the dates 
although that is one of the very points 
taken in para. 3 of the written statement, 
viz, that "the relationship shown in the 
plaint paras.lto 4 are true, but it is not 
definitely stated therein on what dates the 
persons died.” 

Accordingly, it is now urged by the 
Pleader for the defence that Rahim and 
Rehman, plaintiffs Nos. 9 and 10, took no 
sharein the three-anna four-pie share claim- 
edin the suit, because their grandfather 
Sadakbhai was dead, and, consequently, 
Ibrahim, the ancestor of the other plaintiffs, 
survived Ismail, and would, therefore, take 
the entire property. On theotherhand, the 
opposing Pleader points to the pleadings 
which tend to show that Sadakbhai as well 
ag Ibrahim survived Ismail, and that con- 
sequently plaintiffs Nos. 9 and 10 would 
take a share. ~ 

It will be clearly understood that this 
question does not affect the point whether 
the plaintiffs take the three-anna four- pies 
of the share collectively. It only affects the 


question as to how 4nter se they take that. 


share,if at all. Accordingly, in our order 
we propose to leave that point open without 
prejudice to the question as to how the 
plaintifis take this three-anna four-pie share 
inter se. Similarly, our order for partition 
will be without prejudice to the rights of 
the parties under the Partition Actor other- 
wise to put forward claims for the sale of 
the entirety or alternatively for a purchase 
of the shares of their opponents, 

The order, accordingly, that we propose 
to make will be to the following effect. 
Appeal allowed. Decree of lower Appellate 
Gourt set aside. Declare that the deed of 
gift, Ex. 55, of January 9, 1909, is null 
and void under Muhammadan Law and 


(13) (1890) 43 Oh. D. 82; 59 L. J, Ch. 232; 62 L. T, 
179; 38 WV. R. 226, 
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custom, and that the plaintiffs collectively 
are entitled to a three-anna four-pie share 
1n the property. Direct & partition to be 
made and possession to be handed over of 
the said property according to the rights 
of the parties without prejudice to the 
claims of any of them to a sale of the 
entirety or alternatively to any claim to 
purchase the shares of their opponents. 
This order is to be without prejudice to 
any question as to how the plaintiffs inter se 
are entitled to the three-anna four-pie share 
of the suit property. Respondents to pay 
the costs of the appellants throughout. 

A. N.A. Appeal allowed. 


MADRAS HIGH COURT. 
LETTERS PATENT APPEALS Nos. 143—116 cr 
November 6, 1925. 
Present:—Mr. Justice Wallace and 

Mr. Justice Madhavan Nair. ~ 
RAMASWAMI KAVUNDAN AND 
' — ANOTHER— APPELLANTS 
p Versus ` 
TIRUPATHI GOUNDAN—Rasponpenr. 
Madras Estates Land Act (I of 1908), ss. 8 (2) (e, d 
—dJagir, meaning of—“Unsettied,” whether qualifies 
"jagir '—Cultivating tenants in possession of unsettled 
jagir—Acquisition of occupancy rights under s. 6. 
1829, a grant was made by the Government to 
certain persons 88 a reward for past services rendered 


by them to the Government, of a village as a whole, 


(not merely of its beriz) with its cultivated ayacut, 
waste lands and poramboke,and the ryots init were 
directed to conform to the orders of the grantees. 
The officers of the Government who in 1829 were 
perfectly aware of the nature and constituent ele- 
ments of a jagir styled the villages in the grant 
deed as a jagir and they had consistently adopted 
that nomenclature in subsequent proceedings. a 
suit by the cultivating tenants in possession claiming 
permanent occupancy rights: 

Held, that the village was an unsettled jagir within 
the meaning of s. 3 (2)(c), Madras Estates Land Act, and 
the tenants in possession acquired permanent rights 
of occupancy under s. 6 ofthe Madras Estates Land 
Act. [p. 293, col. 2; p. 296, col. 2.] 

The distinction between a jagir and an inam is that 
a jagir is a grant oflanded property for life or for 
& definite number of lives in lieu of pension for ser- 
vices, usually military, rendered to Government in 
order that the grantee may maintain a certaiw dignity 
and state. [ibid] 

The mere fact that a jagir fell within the scope 
of the proceedings before the Inam Commissioner 
does not indicate thatit is an inam, [ibid.] 

The term 'jagir' in s. 3, cl. 2 (c) cannot be limited to 
jagirs granted before the advent of the East Indis 
Company, [ibid.) 
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The word “unsettled” in s. 3 (2) (c) qualifies not 
only the word 'palayam' but the word ‘jagir as, well, 
so that in the case of jagirs sub-s. (c) applies only to 
unsettled jagirs. [p. 293, col. 2; p. 294, col. 1.] 

It was the policy of the framers of the Act to 
confer permanent rights on all cultivating tenants in 


any unsettled jagir even though they had no such. 


rights before. lp. 294, col. 2.] 

Therefore, on the date of the coming into force of 
the Act all ryotsin possession of ryoti land, not oid 
waste, in unsettled jagirs acquired occupancy rights 
in their holdings. [ibid.] 

Per Madhavan Nair, J. -The decisions in reference 


to jagir establish: (1).—By the mere use of the term > 


‘jagir’ a village cannot be said to be an ‘estate’, (2) ' he 
jagir must be taken, prima facie, to be an estate only 
for life, although it may possibly be granted in such 
terms as to make it hereditary; obviously its duration 
can be limited; (3) in its origin the jagir was connected 
with some special public service, such as the main- 
tenance of troops and the like, or at least, if no such 
_condition is imposed, it was a reward of land for 
some service to the State conferred upon some State 
Official in recognition of his position and (4) the jagir 
a points to occupancy. [p. 295, col. 2; p. 296, 
col, 1. 


The term “jagir” as used in cl. (e), sub-s. 2 of s. 3 
of the Madras Estates Land Act should not be confined 
to mere assignments of land revenue alone. [p. 296, col. 
1 


Letters Patent Appealagainstthejudgment 
of Mr. Justice Devadoss, dated the 17th Sep- 
tember, 1924,in Second Civil Appeals Nos. 
300, 254, 299 and 301 of 1922, and printed as 
$6 Ind. Cas. 182, against the decrees of the 
Court of the Subordinate Judge, Vellore, in 
A. S. Nos. 31, 33, 30 and 32 of 1921 (O. S. Nos. 
64 of 1918, 60 of 1919 and 63 and 84 of 1918, 
Distriet Munsif, Tirupathur.) 

Mr. A. C. Sampath Atyangar, for the Ap- 
pellants. 

Mr. T. R. Ramachandra Iyer, for the Re- 


spondent. 
JUDGMENT. 

Wallace, J.—The appellant urged two 
distinet lines of argument before us, first 
that the villages in which the suit pro- 
perty is situated are not an estate within 
the meaning of the Madras Estates Land 
Act, but that nevertheless the plaintiffs 
had occupancy rights in their lands, and 
seeondly, that the villages are an estate and 
the plaintiffs had occupancy rights in their 
lands before the Act came into force, or at 
least obtained it by virtue of s. 6 of the 
Act. 

As tothe first line of argument, it appears 
to me that it has been raised in this form 
for thé first time in this Letters Patent 
appeal I have no doubt that before the 
trial Court and the lower Appellate Court 
and at the hearing in second appeal, the 
only case on which the plaintiffs took their 
stand was that the suit villages form an 
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estate and on that case the defendant took 
up the position that they were not an. 
estate. A few stray observations in the 
District, Munsif's judgment do not persuade 
me to the contrary, and the Subordinate 
Judge's finding is perfectly clear, namely, 
that the plaintiffs have occupancy rights 
inan estate. There is no unambiguous in- 
dication that in either of the first two 


'Courts the plaintiffs put forward any alter- 


native ease. I am elear that we should 
be wrong in permitting the. plaintiffs to 
abandon their original ease, adopt what 
was the defendant's plea and raise it, for . 
the first time in a Letters Patent appeal. 
The discussion of the plaintiffs' case in the 
first Court is all on theassumption that the 
principles of the Madras Estates Land Act 
wil apply to the plaint Jands and there 
is no discussion of the question whether 
apart from that Act at all and on the 
assumption that the jagir is not an estate, 
the plaintiffs possess occupancy right in 
the plaint lands. 

As to the second line of argument, 
Devadoss, J., has held that the jagiris not 
an eatate within the meaning of.the Madras 
Estates Land Act and, therefore, the plaint- 
iffs, on the case on which they came into 
Court, must fail. Plaintiffs have not been 
able to persuade me that this decision is. 
wrong so far as it lays down that the jagir 
is not an inam within the meaning of 
8.'3, cl, 2 (d) of the Act. The problem has 
two aspects, whether the jagir falls under 
s. 3, cl. 2 (c) of the Act or whether it falls 
under s.2(d). To take the latter aspect. 
first, the only point in plaintiffs’ favour is 
that the grant, Ex. A, seems to speak of a 
“beriz” and "ryots" from which the plaint- 
iffs would argue that there must have. 
been occupancy rights at the time .of the, 
grant. As tothis, the plaintiffs have not 
chosen to file the original grant itself which 
isin Mahrathi Itis unsafe to base a deci- 
sion on words merely used in a translation. 
On the other hand, Ex. A speaks of hand- 
ing over the whole cultivated  ayacut,. 
poramboke and waste lands in the villages 
to the donee, and the Inam Commissioner. 
further notes in Ex. XIV that the jagirdar 
had to repair the tanks. Itis difficult to 
hold that such language would have been 
used if the intention of the grantor was 
only to hand over the land revenue. Plaint-. 
iffs claim that they have erected pucca 
buildings on the suit land and have alienat- ` 
ed portions from time “to time. As to 
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‘this I note no act of this sort prior to the 
passing of the Estates Land Act in 1908 is 
proved, so that no proof is afforded by 
these acts that the plaintiffs were ryots in 
possession when the Act came into force. 
The oral evidence as to long possession 
does not help much in view of the fact that 
in 1860 the Inam Commissioner remarked 
that there was no permanent cultivation in 
the villages. Itis also a point against the 
plaintifs’ contention that not a single patta 
or muchilika is produced from 1829, the 
date of the grant, up to date. It is in- 
credible that if the plaintiff were occu- 
. pancy ryots prior to the passing of the 
Estates Land Act they would not possess 
some such document. I am, therefore, not 
prepared to differ from Devadoss, J., in 
holding that the plaint villages are not 
aninam of which only the land revenue 
has been granted by the donor, The plaint 
jagir does not, therefore, come under s. 3, 
cl. (2) (d) of the Act. 

As to whether the villages are an un- 
settled jagir, it appears to me thatthe plaint- 
iffs have a much stronger ease and on this 
point I differ from the learned Judge from 
whose decision this appeal isfiled. It has first 
of all to be deeided whether they are a jagir 


at all. Thelearned Judge has dismissed this . 


claim merely on the ground that to call a 
village a jagiris not sufficient to consti- 
tute it a jagir. No doubt this is true, 
but when, as in this ease, the granting 
authority is the . Government who pre- 
sumably in 1829 were perfectly aware of 


the nature and constituent elements of a 


.jagir and the Government styles the 
vilages in the grant deed asa jagir, and 
its own ‘officers have consistently adopted 
that nomenclature (ses the, Inam Commis- 
sioners Report Ex. XIV and the Salem 
District Manual, 1883, Vol. I, page 503, 
where the,suit villages are styled unen- 
franchised jagirs) there are, in my opinion, 
strong grounds for holding that the grant 
"was the grant of a jagir. Further, it is 
plain from Ex. A as noted above that the 
grant was nof ofthe village beriz but of 
the village as a whole, its oultivated ayacut, 
waste lands and poramboke, and the ryots 
in it are directed to conform to the orders 
of the grantee. The learned Judge ap- 
preciates these points and emphasized. 
them for the purpose of showing that 
the grant was not a grant of melwaram 
only. Butitssems to ma that he has failed 
to take thess points into consideration when 
he discusses whether or not the villages 
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area jagir. Exhibit A further shows that 
the grant was made as a reward for past 
services rendered to the Government. 

Now the distinguishing feature of a jagir 
in olden days, although the distinction 
between a jagir and an inam in these days 
is becoming obscured, was thatit was a 
grant of landed property for life or for a 
definite number of lives in lieu of pension 
for services, usually military, rendered to 
Government in order that the grantee 
may maintain a certain dignity and state. 
See Baden Powell's Land Systems of British 
India, Vol. I, pages 189 and 257. Soundara- 
raja Ilyengar's Land Tenures in the Madras 
Presidency, page 217, Ram Narayan Singh 
v. Ram Saran Lal (1), (a decision of the 
Privy Council) and Sam v. Ramalinga 
Mudaliar (2). The word ‘jagir primarily 
points to oecupaney as remarked by the 
Privy Council in Sakina Bai v. Kaniz 
Fatima Begum(3). Themere fact that this 
jagir fell within the scope of proceedings 
before the Inam Commissioner does not 
indicate that this was merely an inam, for 
the Inam Commissioner was authorised to 
enfranchise even jagi7s; see Maclean's 
Manual of Administration, Vol. I, page 
167. The Inam Commissioner in his report, 
Ex, XIV, throughout styles this property 
as a jagir. Hence,I find no difficulty in 
holding thatthesuit villages area jagir. 
The opinion of the lower Appellate Court 
that the term ‘jagir’, in s. 3, cl. (2) (c) must 
be limited to jagirs granted before the 
advent of the East India Company appears 
to me tohave no foundation either in Statute 
or in authority. 

The suit villages being a jagir, the next 
question is whether it is an unsettled 
jagir. The appellant contends that the 
adjective ' unsettled 'in the definition does 
not qualify 'jagir' but I cannot accept that 
view. If that had been the intention, one 
would have expected the definition to haye 
run, "any jagir or unsettled palaiyam.' 
A comparison.ofthis definition with that 
in 8. 4 (c) of the Madras Proprietary Estates’ 
Village-Service Act, II of 1894, which is 
almost identical, indicates thata ‘settled 
jagir’ would come underthe heading of a 
‘permanently settled estate’ already eprovid- 


(1) 50 Ind. Cas. 1; 46 O. 683; 29 O. L. J. 332: 36 M. 
L. J, 344; 17 A. L. J. 398: 21 Bom. L. R. 597; 93 O. 
W. N. 866; (1919) M. W. N. 518; 26 M. L. T. 907 


(P. Q.). 
(2) 34 Ind. Oas. 803; 40 M. 661 at pp. 668, 071; 30 
M. L. J. 600 


(3) 47 Ind. Gas, 632; (1918) M. W. N. 384; 22 0, W., 
N. 577 (P. O.). 
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ed for in sub-s. (a) and, therefore, unneces- 
sary for inclusion in sub-s. (c). I am 
clear that in the case of jagirs sub-s. (c) 
applies only to “ unsettled ” jagwrs what- 
ever that term may import. d 
Now, thereis no doubt what the term 
ordinarily means in the case of a palaryam. 
It is a palaiyam for which no sanad has been 
issued under Regulation XXV of 1802 
vide Maclean's Manualof Administration, 
Vol. I, page 120, para. 122. It is noted in 
that paragraph also that there were a few 
palatyams held for Police services which 
were treated as inams and enfranchised but 
it does not appear that any of these surviv- 
ed unsettled until 1908. Hence the term 
“unsettled ' as applied to palatyams in that 
Act means “not held under à Permanent 
Settlement’. See also The Collector of 
Trichinopoly v. Lekkamani (4). It is pos- 
sible to argue thatin the case of jagirs 
if may mean also‘ not enfranchised by 
the Inam Commissioner", and this view 
obtains some support from some observa- 
tions of MSadasiva Aiyar, J., in the 
Secretary of State v. Srinivasa Chariar 
(5), where he quotes Bhashyam Iyengar, 
J., from Gunnaiyan v. Kamakchi Ayyar 
(6). But it is not necessary to go 


further into this point since this jagir is 


neither permanently settled nor enfran- 
chised by the Inam Commissioner. The 
Inam Commissioner, no doubt, in Ex. XIV, 
agreed to “settle” the jagir in the name 
of one of the ten shares who. alone 
among the sharers was willing to haveit 
enfranchised. Butit appears that this pro- 
posal was not accepted by the Government 
and that the jagir remains unenfranchised, 
(see Salem District Manual at the page 
quoted above) and the attempt of the 
Government to resume the 7agir noted by 
. the Subordinate Judge in para. 8 of his 

judgment in A. S. No. 30 of 1921. The 
villages, therefore, are prima facie an 
unsettled jagir, and, therefore, an estate 
within the meaning of sub-s. (c). 

Mr. Ramachandra Aiyar contends that 
it wasnot the polcy of the framers of the 
Act to confer occupancy rights wholesale 
on all eultivating tenants in any unnsettled 
jagir, and he contends for the restriction 
of the definition, therefore, to jagirs in 
which there were already occupancy ryois, 
that is, jagirs in which the grantee did not 


(4) 11. A. 282 at pp. 293, 313; 21 W. R. 358; 14 B. 
L. R 115; 3 Sar- P. O. J. 318 (P. C 


JO). 
o 23 Ind. Cas. 144; 15 M. L, T, 277 at p. 283. 
(6) 26 M. 339 at p. 350, 
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hold the kudivaram, in other words, that 
as regards the jagirs, the Act intended not 
to confer new occupancy rights but only 
to confirm existing ones. But that theory 
I cannot accept, and it is opposed to the 
rulings of the Privy Council in Chidambara 
Swaprakasa : Pandara  Sannadhigal v. 
Veerama Reddi (7). Had that been the idea, 
a jagir would have fallen more appro- 
priately into sub-el. (d) Whatever may 
be predicated ornegatived regarding the 
unsettled palaiyam must equally be so 
regarding the usettled jagir, and the 
palaiyam, as I have indicated above, at any 
rate when the Act I of 1908 was passed, was 
never a grant of land revenue alone nor 
could it be enfranchised, The only form 
of settlement applicable to it was a Per- 
manent Settlement. It is, therefore, clear 
that in any palaiyam not permanently settl- 
ed it was the intention ofthe framers of 
the Act to lay down that the cultivating 
tenants in possession at the time of 
the coming into force of the Act should 
acquire occupancy rights even though they 
did not have such rights before. There is 
no difficulty, therefore, in accepting such 
an intention in the case of unsettled jagirs - 
also. It follows that on the date of the 
coming into force of the Act all ryots in 
possession of royti land—not old waste—in 
unsettled jagirs acquired occupancy rights 
in their holdings. 

The suit villages have been held to be 
an unsettled jagir. The plaintiffs in O. S. 
Nos. 63, 64 and 81 have been found by both 
the Judges of fact in this case to have 
been in enjoyment oftheir present holdings : 
at the time Act I of 1908 came into force. 
Therefore, by that Act they gained occu- 
pancy rights whether or not they possessed 
them before. I would, therefore, allow the 
appeals and set aside the judgment of 
Devadoss, J., and restore that of the Sub- 
ordinate Judgein all four suits with costs 
to the appellants throughout. 

Madhavan Nair, J.—These are ap- . 
peals under s. 15 of the Letters Patent 
against the judgment and decree of 
Devadoss, J., which set aside the decree of 
the Subordinate Judge of Vellore in A. 5. 
Nos, 30,31, and 32 of 1921 and dismissed 
the plaintiffs’ suit. 

The facts necessary for the decision of 


(T) 68 Ind. Cas. 538; 45 M. 586 at p. 601; 16 L. W. 
108; 31 M. L. T. 54; (1922) M. W. N. 749; 43 M. L. J. 
640; A. I. R. 1922 P. O. 292; 37 O. L. J: 199; 27 C. 
W. N. 245; 49 I. A. 286 (P. OJ.- 


[£8 I. 0, 1926] 


these appeals are very simple. The plaint- 
iffs (appellants) claimed permanent rights 
of occupancy in the suit villages. Before 
us they claimed such rights on the ground 
(1) that they had the rights before the 
passing ofthe Estates Land Act and (2) if 
that claim was found against them, they 
stated that such rights were granted to 


them by the Estates Land Act either under. 


cl. (c) or (d), sub-s. (2) of s.3. According 
to these clauses, ' estate" means any 
“unsettled palavyam or jagir [see cl. (c)] or 
any village of which the land revenue 
alone has been granted ininam to a per- 
son not owning the 
provided that the grant has been confirmed 
or recognised by the British Government, 
or any separated part ofsuch village, see 
el (d) According to‘ their latter claim, 
the plaintiffs state that the suit villages 
form an unsettled jagir cl. (c) or an inam 
as mentioned in cl. (d) I am satisfied 
from the pleadings and the judgments of 
the Courts below and the absence of an 
issue on the question that the first ground 
‘of their claim viz., that they had perfected 
rights of permanent occupancy before the 
Estates Land Act came into force was not 
Specifically put forward for consideration 
in the Courts below, though the mention 


of some incidents of the rights claimed 


on that basis may be detected in the judg- 
ments. We cannot allow the question to 
be raised for the first time before us in 
Letters Patent appeal. As regards the 
second ground of their claim, Devadoss, J, 
has held that the suit villages do not 
constitute a jagir and also cannot be con- 
sidered to be an nam within cl, (d). I 
agree with the learned Judgein his view 
that the lands do not fall within cl. (d), but, I 
differ from him on the question whether the 
suit lands form ajagir within themeaning of 


cl. (c) and the plaintiffs are, therefore, entitl- 


“ed to claim permanent rights of occupancy. 

Theshort question for our consideration 
is whether the suit villages constitute an 
“unsettled jagir within the meaning of cl. 
(c) sub-s. (2) of s. 3 of the Estates Land Act. 
The sannad, Ex. A, described that the suit 
villages were granted to Muhammad Moosa 
Rowther Sahib as “jagir for three gener- 
ations" as “tha person who rendered help 
to the Government of the Honourable East 
India Company". Originally the grant 


. seems to have been an assignment of 


Rs. 1,710-3-7 from the collections of several 
' villages; It appears that afterwards on ac- 
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count of arequestfrom the grantees thegrant 
was converted into a grant of two villages 
as shownfrom the following extracts from 
the sannad: “You have made a request 
that Kollankuttai village may be left in your 


‘possession and that the village of Vella- 


kuttai might be given in exchange for the 
other six villages, and we have received 
the order of Government.........;........ : We 
have, therefore, entered as belonging to 
Government the aforesaid six villages and 
have assigned as jagir the two villages, 
namely, Kollankuttai as previously and 
Vellakuttai in their stead having an average ` 
beriz of Rs. 1,544-12-2....the total ayacut 
under cultivation including the porambokes, 
jamabandi, kattumaniyam and inam, ex- 
cluding therefrom the money profits, the 
six items, namely, mangavari, profession 
taxes. You may take possession of the afore- 
said two villages, namely, Kollankuttai as 
before and Vellakuttai and obtain receipt”. 
I agree with Devadoss, J.,in his opinion 
that by the sannad was granted not merely 
the land revenue but the entire lands of 
the two villages as well and that there 
were cultivating tenants in possession of 
the villages at the time of the grant. 

Mr: Ramachandra Iyer argues (1) that the 
term 'jagir' in cl. (c) sub-s. 2 of 8.3 of 
the Estates Land Act is confined to assign- 
ments of land revenue alone of lands in 
which tenants had already existing rights 
of occupancy, meaning thereby, as I under- 
stand him, that under the Act it was not 
intended to grant any new right of occu- 
pancy to cultivating tenants in a ‘jagi7’, 
(2) that even if the villages.in this case 
constitute a “agir the jagir cannot be called 
an unsettled jagir. As regards the mean- 
ing ofthe term 'jagir' and the description 
of its incidents, we have been referred to 
Maclean's Manual of Administration, Vol. J, 
page 167, para. 203; Glossary, Vol. III, page 
308; various passages in Baden Powell's Land 
Tenures, Vol. I, pages 189, 190, 257; Sakgna 
Bai v. Kaniz Fatima Begum (3) and also to 
Sam v. Ramalinga Mudaliar (2) in which 
there is an exhaustive discussion of the 
nature of the jagir and its incidents. 
From the authorities referred to above it 
appears that (1) by the mere use of the 
term ‘jagir’ a village cannot be said to 


be an 'estate; (2) the jagir must be taken, 


prima facie, to be an estate only for life, 
although it may possibly be granted in 
such terms as to make it hereditary; ob- 
viously its duration can be limited as in 
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the care before us; (3)in its origin the 
jagir was connected with some special 
publie service, sucb as the maintenance 
of troops and the like, or at least, if no such 
condition is imposed, it was a reward of 
land for some service to the State conferred 
upon some State Official in recognition of his 
position, [see Sam v. Ramalinga Mudahar 
(2)] and (4) the jagir primarily points to 
occupancy [see Sakina Bat v. Kaniz Fatima 
Begum (3).} Having regard to these features 
it cannot be disputed that what was granted 
to Moosa Sahib under the sannad was a 
jagir. The grant was so treated by the 
officers of Government also. The Inam 
Commissioner (See Ex. XIV) refers to these 
villages as jagir and to the grantees as 
jagirdars. The facts that they were gub- 
jected to proceedings under the Inam Com- 
missioner does not mean much as the Com- 
missioner had jurisdiction to deal with jagtrs 
as well. Inthe Salem District Manual, Vol. 
II, these villages are described as ‘jagirs un- 
enfranchised' (page 503, Vol. II). 

Devadoss, J., points out that the term 
‘jagir does not signify much but does 
not discuss the question any further, 
though while discussing the question of 
whether the grant falls within cl. (d) the 
learned Judge does note ineidently some 
features which would bring the suit villa- 
ges within the term "jagir." The descrip- 
tion of a jagir given by the authorities 
above referred to does not warrant the con- 
clusion that jagirs as contended for by Mr. 
Ramachandra Iyer, are mere assignments 
of land revenue only. I do not see any 
reason. why the term ‘jagir’ as used in cl. 
(c), sub-s. 2 of s. 3 of the Estates Land Aet 
should be confined to mere assignments of 
land revenue alone; if that was the inten- 
tion of the Legislature, appropriate words 
would have been used for that purpose. The 
Legislature probably recognised the claims 
made for permanent ocoupancy rights by 
cultivating tenants on jagirs of the kind 
described above by including within the 
term ‘estate’ such jagirs provided they were 
unsettled,’ Such an assumption does not 
conflict with the policy of the Estates Land 
Act. “Apart from the rules relating to pro- 
cedure and the jurisdiction of the Revenue 
Courts, created one new right in order to 
settle the constant disputes betweenthe land- 
lords and tenants whichhad been goingon for 
nearly a century; it gave occupancy rights 
to allryots in occupation of lands witbin 
en ‘estate’ at the time of the passing of the 
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Act” [See Chidambara Sivaprakasa Pandara 
Sannadhigal v. Veerama Reddi (7).| In my 
opinion, provided that the jagir is un- 
settled, cultivating tenants in possession 
of jagirs obtained permanent rights of 
occupancy under the Estates Land Act. 

It -is then argued for the appellants that 
‘unsettled’ governs only palaiyam and not 
jagir, as well and that if we should hold 
that it governs jagir as well then 'unsettl- 
ed’ means only ‘not settled’ under the Per- 
manent Settlement Regulation whereas the 
respondent contends that the word 'unsett]- 
ed’ governs ‘jagir’ as well and that a 
jagir cannot be described gs an unsettled 
jagir if it has been settled by the Inam . 
Commissioner though it may not have been 
settled underthe Permanent Settlement 
Regulation. I have no doubt that the term . 
‘unsettled’ governs jagir also. If the 
Legislature intended that the word “unsettl- 
ed" should qualify only 'palaiyam' and 
not ‘jagir the words.of cl. (c) would have 
been more appropriately ‘any jagir or 'un- 
settled palaiyam. There is a definition of 
estates in exactly similar terms in the 
Proprietary Estates’ Village-Service Act 
(Act II of 1894); see s. 4(c) and in giving 
illustrations of permanently settled estates 
in el. (aja zemindari, jagir, mitta or palaiyam 
is mentioned suggesting thereby that the 
“jagir! in el. (c) refers to unsettled jagir 
as ‘settled’ jagir has already been included 
in cl. (a); [see also Surveys and Boundaries 
Act IV of 1897, s. 3 (1) cl. (o). 

The suit villages have admittedly not been 
settled under the Permanent Settlement 
Regulation nor have they been enfranchised 
under the Inam Rules. It is true that these 


. were subjected to proceedings by the Inam 


Commissioner, but they do not seem to 
have been enfranchised finally—see the 
judgment of the Subordinate Judge in 
A. S. No. 20 of 1921, para. 8. These villages 
Vellakuttai and Kullankuttal' are, as 
already pointed out, described as ‘jagirs 
unenfranchised in the Salem District Manual 
[see Vol. 11] page 503. In the case of palai- 
yams ‘unsettled’ would mean not settled 
under the Permanent Settlement Regula- 
tion, XX Vof1802 (Maclean, Vol. I, page 120; 
para. 122). Having regard to thefact that 
the two villages have not been settled 
either under the Permanent Settlement 
Regulation or under the Inam Rules, a con- 
sideration of the question whether 'unsettl- 
ed’ in the case of jagirs. refers to 
settlement under the Regulation or under 
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the Inam Rules also does not arise in this: 


case, though it may be mentioned that the 
contention that 
“settled under the Inam Rules” also receives 
support from the observations of Sadasiva 
Iyer, J. in Secretary of State v: Srinivasa 
Chariar (5) to the effect that Inam Settle- 
ment has gotthesame effect as the Per- 
manent Settlement. 

In my opinion the two villagesin this case 
form an ‘unsettled jagir' and, therefore, 
fall within the definition of the term 
"estate" ins. 3, sub-s. (2) of the Estates 
Land Act, andthe appellants. who are the 


tenants of the villages can, therefore, claim: 


rights of occupancy under the Estates Land 
. Act, The judgment. of Devadoss, J., is 


reversed and theSubordinate Judge's decree 


is restored with costs here and. at the hear- 
ing before Devadoss, J. mee 
In L. P. A. No. 144 or 1924. 
The same order as in the above appeals. 
V. N. V. Appeals allowed. 


BOMBAY HIGH COURT. . 
SECOND Civit ÁrPBaL No..583 or 1925. . 
March 25, 1926. 


Present:—Sir Norman Macleod, Kr, Chief - 


Justice, and Mr. Justice Crump. 
BHIKABAI GHATU BHANGE— 
PLAINTITF—APPELLANT 
versus l 
GOJA MHAKU BHANGE-—DEFENDANT— 
RESPONDENT. 

C. P. C. (Act V of 1908)—A ppeal—New issues raised 


—Remand for trial of new issues, when ordered— 
Practice. 

Even if it be competent to the High Court to 
remit a case for re-hearing on an issue not raised in 
the pleadings or suggested in the Courts below, this 
ought only to be done in exceptional cases for good 
cause shown. 


Ram Chandra Bhanj Deo v. Secretary of State for 
India (1), followed. 


Second appeal from a decision of the 
Assistant Judge at Satara, in Appeal No. 333 
of 1924, reversing that of the Subordinate 
Judge at Satara, in Civil Suit No. 909 of 
1923. 

Mr. H.C. Coyajee (with him Mr. A: G. 
Desai), for the Appellant. 

Mr. S. S. Patkar, Government Pleader, for 

the Respondent, 

' JUDGMENT. —The plaintiff, who was 
ihe widow of one Mhaku, fled this suit 
against defendant No. 1, who was the widow 
of the elder brother of Mhaku, one Ghatu, 
aud defendant No. 2, whom defendant No. 1 
said she had adopted to her husband, 


“settled” . may . mean, 
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Before the trial Court and the Appellate 
Judge the main question appears to have 
been which of the brothers died first. The 
Appellate Judge, differing from the trial. 
Judge, fouad that the elder brother, Ghatu, 
died first, so that the plaintiff, as the 
widow of his surviving brother, would take 
the estate, and ordinarily the adoption by 
defendant No. 1 to Ghatu would be invalid. 
The adoption is said to have taken place 
in 1923, nearly five years after the death of 
the brothers, and it was not suggested in 
the pleadings that defendant No. 1 was 
authorised by her husband to adopt. If 
that had been suggested in the pleadings; 
undoubtedly an issue would have been 
raised, and it would have been decided 
whether Ghatu had authorised his widow 
to adopt, because, if the authorisation was 
proved, then it would not make any difer- 
ence which of the brothers died first. . 
Now that the defendants have lost in 
both Courts, they ask this Court to direet 
that &n issue should be raised and sent 
down to the trial Court forhearing on the 
question whether Ghatu had authorised 
his widow to adopt. In Rom Chandra 
Bhang Deo v. Secretary of State for India 
(1); their Lordships of the Privy Council 
eae with this question, and said at page 
16* .— on 
." Even if it be competent to the Higk 
Court to remita case for re-hearing on an 
issue not raised in the pleadings or even 
suggested in the Courts below, this ought 
only to be done in exceptional cases for 
good cause shown and on payment of all 
costs thrown away. In the present case 
the respondent showed no ground whatever 
for the indulgence he claimed. He did not 
suggest that he had been in any way taken 
by surprise or had discovered fresh facts of 
whieh he was unaware when the case was 
before the lower Courts," 
We do not think, then, there are sufficient 
reasons in the circumstances of this case 
why we should now remit an issue to be 
decided by the trial Court, when it does 
not appear to have been even suggested in 
either of the Courts below that this issue was 
pertinent to the final decision of the suit. 
The appeal will be dismissed witheosts. 


A. N. A. Appeal dismissed. 


` (1) 37 Ind. Cas. 223; 43 C. 1104; 18 Bom. L. R, 838; 
20 M. L. T. 235: 20 C. W. N. 1245; (1916) 2 M. W. N. 
175; 4 L. W. 251; 14 A. L. J. 1009; 21 C. L. J. 296: 31 
M. L.J. 745; 43 I. A. 172 (P. O.). : 
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OUDH CHIEF COURT. 
Szoonp COIvIL APPEAL No. 382 or 1925. 
September 24, 1920. 
Present: —Sir Louis Stuart, Kr., Chief 
Justice, and Mr. Justice Hasan. 
DEPUTY COMMISSIONER or HARDOI, 
MANAGER COURT or WARDS, 
JALALPUR ESTATE —DEFENDANT— 
APPELLANT : 
versus 
Syed MAIRAJ RASUL-—PLAINTIFF— 


RESPONDENT. l 
Grants—Annuity for maintenance, whether heritable 
— Presumption as to duration of mavntenance grants. 
An annuity granted for the maintenance of a daugh- 
ter is not heritable in the absence of express provi- 
sion to the contrary inasmuch as the prima facte 
intention in the case of grants for maintenance is 
thet they are intended to be for the life of ‘the 


ntee. | , | : 
Ramesh Bakhsh Singh v. Arjun Singh (1), relied 


“Appeal against a decree of the Additional 


District Judge, Lucknow, dated April 28, 
1926, wa that of the Additional Sub- 
ordinate Judge, Lucknow, dated January 
31, 1925. 
Messrs. Niamat Ullah and G. H. Thomas, 
Government Advocate, for the Appellant. 
Mr. M. Wasim, for the Respondent. ; 
JUDGMENT.—This is the defendant's 
. appeal from the decree of the Fourth Addi- 
tional District Judge of Lucknow dated the 
28th of April, 1925, reversing the decree of 
the First Additional Subordinate Judge of 
‘Lucknow dated the 31st of January, 1925. 
The defendant-appellant is a minor, 
whose estate is held under the management 
by the Court of Wards and the Deputy 
Commissioner of Hardoi is the manager. 
The plaintiff-respondent claims title to an 
annuity of Rs. 30 per month granted to his 
deceased sister, Musammat Sardar-un-nisa, 
under the. Will of their father, Syed Fazal 
Husain, talugdar of Jalalpur, in the Dis- 
trict of Hardoi, dated the 5th of November 
1900. Musammat Sardar-un-nisa died un- 
married on the 2nd of November, 1925, and 
the plaintiff-respondent, her full brother, 
ig her sole heir under the Hanafi Muham- 
madan Law. The defence to the claim is 
that the annuity was not heritable. | 
The decision of the question thus raised 
depends on the construction of the Will of 
Syed Fazal Husain. The Court of first in- 
stance construed the Will against the plaint- 
ifs claim and dismissed the suit. On 
appeal by the plaintiff the learned Addi- 
tional District Judge has accepted the 
plaintiffs claim, reversed the decree of the 
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Court of first instanee and decreed the suit. 
In second appeal it is argued that the 
decision of the Court of -first instance to 
the effect that the annuity granted to 
Musammat Sardar-un-nisa under the Will 
of her father was not heritable is correct 
and should be restored. < 

We are of opinion that the argument 
must be aecepted. 'Theannuity is clearly 
in the nature of a maintenance allowance. 
It is so described in the Will. The rule 
of interpretation applicable to such a 
grant was stated by their Lordships of. 
the Privy Council in the case of Rameshar 
Bakhsh Singh v. Arjun Singh (1). The rule 
is that where the purpose of a grant is the 
maintenance to the grantee it is a prima 
facie intention that the grant was intended 
to be for life. The learned Additional 
District Judge has distinguished the case 
just now referred to from the present case 
on the ground thatthe grant in that case 
was by means of a document which was not 
a Wil. We think that this is a distinction : 
without any substance. It is the purpose 
of the grant and not the form of the docu- 
menton which the rule of interpretation 
as stated by their Lordships of the Privy 
Couneil is founded. We have carefully 
considered the Will as a whole and have 
discovered nothing in it which can have the 
effect of displacing the obvious construc- 
tion, 

The learned Additional District Judge 
and the learned Counsel on behalf of the 
plaintiff-respondent insistedon two features . 
of the. Will which according to them prove 
the intention of the testator to make the 
annuity in question heritable. The first 
is that there are no words of inheritance in 
respect of the annuities granted to the 
sons of the testator and yet they must 
be held to be heritable. The second is that 
the annuity made in favour of the widow 
of the testator expressly restricts it to 
her life while there is no such restriction 
in respect of the annuity in question. 


In the present case we deliberately re- 
frain from expressing any opinion as to the 
nature of the annuities made in favour of 
the sons of the testator. It may be that 
when the question arises in respect of such 
annuities itis decided in favour of the con- 


struction that they are heritable but we give 


no decision on that matter. As regards 
the restriction for life expressly placed on 


(1) 23 A, 194; 28 I. A. 1; 7 Sar. P, O. J. 804 (P. O.) 
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the annuity granted to the widow it may 


be that the testator had reasons to place - 


such a restriction which reasons are: not 
applicable to the case of a daughter. The 
inquiry as to why he expressly imposed 
that restriction in one case and omitted to 
do soin the other will clearly lead us into 
the region of conjectures. 

We, therefore, allow this appeal, set 
aside the decree of thelower Appellate 
Court and restore the deeree of the Court 
of first instance with costs in all Courts. 

A. N. A, A ppeal allowed. 


BOMBAY HIGH COURT. 
CIVIL APPLICATION No, 434 or 1924, 
April 6, 1926. 


. Present :—Sir Norman Macleod, Kr, Chief 


Justice, and Mr. Justice Crump. 
RATANCHAND KHIMCHAND 
MOTISH.AW —A PPLICANTS 

a VETSUS 
Tag COMMISSIONER or INCOME TAX, 

BOMBAY — OPPOSITE PARTY. 

Income Tax Act (XI of 1922), ss. 38, 66 (2), (3)— 
Requisition to state case—Period of limitation for 
making requisition, expiry of—High Court—Power 
to require Commissioner to state—Order of Commis- 
stoner in review—Application to state, whether lies. 

The High Court has no power to order a Commis- 
sioner to state a case under s. 66 (3) of the Income 
Tax Act, where the period of limitation prescribed by 
s. 66 (2) for making a requisition to the Oommissioner 
to state a case has expired. 

A Commissioner cannot be required to state a case 
which has been decided by him on review under s. 
33 of ths Act. 

Mr. D. A. Tulzapurkar, for the Appli- 
cants, 

Mr. Kanga, Advocate- General, with Go- 
vernment Solicitor, for the Commissioner 
of Income Tax. 

- JUDGMENT.—An order was made by 
the Assistant Commissionar of Income Tax 
in this case on. May 13, 1924, in the matter 
of the appeals against income-tax and 
super-tax assessments, levied against R. K. 


. Motishaw and Co., by the Senior Income Tax 


Officer for the year 1923-24. Unders. 66 
(2) of the Indian Income Tax Act (XI of 


1922) the assessee, within one month of . 


— 


under s. 33, the assessee, 


‘ed to come to this Court and ask 
order requiring the Commissioner t 


~~ 
b 
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the passing of an order under s. 31 aca? 

him, may require the Commissioner Sera 
to the High Court any question of law 
arising out ofsuch order, and the Com 
missioner Shall, within one month of the 
receipt ef such application, draw u : 


statement of the case and refer it wi 2 
w ur Ww. 
own opinion thereon to the High aw 


The assessee, therefore, had time t; 

13, 1924, to require the Commission 
state a case. No such requisition was mai 
on the Commissioner, but it appears th 1 
an application was made to the Commis 
sioner to revise the orderof the Assistant 


- Commissioner. 


On July 3, 1994, the C issioner 
passed an order that, on Bernas oe d 
record and proceedings, he declined to 
interfere. Further correspondence enned. 
and, on d uly 30, the agsessee requested 
the Commissioner to make a reference | 
the High Court under s. 66. The Commi : 
sioner agreed to hear the assessee Edd. 
August 16, he passed another order de 
8. 33, in effect, taxing the assesses on es 
income of Rs. 20,000. © assessee ew 
not satisfied, and àgain asked the m 
missioner to state a case for the- opinion ch 
the High Court on the second question : 
which he asked fora reference, The C m 
missioner refused, so that the asse eec 
made an application to this Court dcs 
s. 66 (3). But the period for limitation ior 
a requisition’ on the Commissioner i6 
state a case being clearly one moníh und : 
sub-s. (2), we have no power to extend e 
time. A suggestion that, when the Co x 
missioner has made an order in ic 

: if diera: 
with the order, may require hoa i 
sioner to statea case, cannot be Sustain d. 
Such a power of requisition on the Com a 
sioner to state a case is not provided £5 
by the Legislature, and consequent] ud 
cannot entertain it. In faet, the B c 
is out of time, and he is no longer enfitl. 


for an 


a case for the opinion of the High Goa 


The petition will be disch . 
costs throughout. As regards tee 
Counsel certified. Costs to be aw S eT ns 
the Original Side scale. on 


A. N. A. Application dismissed 
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- "BECOND OIvIL APrzAL No. 289 or 1925, 

April 13, 1926, 

Present:—Mr. Justice Raza. 
MANOHAR LAL AND ANOTHER— 
PLAINTIFFS—À PPELLANTS 

`- VETSUS 

IMDAD ALI ANDANOTHER— DEFENDANTS 

l ~~ RESPONDENTS, 

Hindu Law—Debts— Mortgage by father—Suit against 
father and sons-~Mortgagee discharging sons from suit 
—Simple money-decree against father— Attachment of 
joint family property—Declaratory suit by sons that 
joint family . property is not liable to attachment 
and sale—Mortgagee, whether estopped from proceed- 
ing against joint family property—Previous suit, 
whether operates as res judicata. 

A statement by a mortgagee’s Pleader in a suit 
brought for recovery of a mortgage-debt against a 
Hindu father and his sons that the sons may be dis- 
charged so far as their interest in the joint family 
property was concerned and a simple money-decree 

assed against-the father does not estop the decree- 
holdar from proceeding against the joint family pro- 
perty in execution, nor does the decision in that suit 
operate as res judicata in a subsequent suit brought 
by the sons for a declaration that the joint family 
property was not liable to attachment and sale in 
execution of.the simple money-decree passed against 
the father. [p. 301, col. 1.] 

‘Second civil appeal against a decree of 
the--Sub-Judge Sitapur, dated the 16th 
March, 1925; confirming that of the Addi- 
tional Munsif, Sitapur, dated the Ist 
December, 1924. 

. Mr: Ali Mohammad, for the Appellants, 

Mr. Khaliquzzaman, for Mr. M. Wasim, 
for Respondent No. 1. 


JUDGMENT.—This is a plaintiffs’ 
appeal from the decree of the learned Sub- 
ordinate Judge, Sitapur, dated the 16th 
March, 1925, affirming a decree of the learn- 
ed Munsif of Sitapur, dated the 1st Decem- 
ber, 1924. ` 

The plaintiffs are the sons of Har Prasad 
(defendant No. 2). The defendant No. 1 
is the legal representative of one Abid 
Ali deceased. Abid Ali brought a suit 
against Har Prasad on the basis of a 
mortgage in May, 1918. He sued to recover 
Rs. 2533 principal and interest by sale of 
the mortgaged property. The plaintiffs 
were made parties to that suit on their 
own application. They contested the suit 
on the ground that the property in suit 
was ancestral property and was not liable 
for the debt ofthe defendant No. 1. The 
necessary issues were framed and then the 
case was adjourned to 29th November, 1918. 
On that date the plaintiffs Pleader stated 
that a money-decree might be passed 
against the defendant No. 1 (Har Prasad). 
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He stated further that he was discharging 
the plaintiffs (who were the defendants 
Nos. 2 and 3 in that suit) so far as their 
interest in the joint property was concern- 
ed. The defendants Nos. 2 and 3 were 
then discharged by the Courtand a simple 
money-decree was passed against Har 
Prasad alone. Imdad Ali, defendant No.1, 
attached the property in suit in execution 
of the simple money-decree mentioned 
above, after the death of Abid Ali. The 
plaintiffs filed an objection but their ob- 
jection was disallowed by the Court on 
the 4th September, 1924. The plaintiffs 
then brought the present suit for a declara- 
property specified in the 
plaint was not liable to attachment and 
sale in execution of the decree against the 
defendant No. 2 (Har Prasad), They al- 
leged that the debt in respect of which 
the decree had been made was contracted 
for illegal and immoral purposes and that 
the defendant No. 1 had no right to sell the 
property in execution of the decree against 
the defendant No. 2. 

The claim was resisted by the defendant 
No. 1 on various grounds. The suit was 
dismissed by the learned Munsif of Sita- 
pur and his decree was affirmed by the 
learned Subordinate Judge, on the 16th 
March, 1925, on the findings that no parti- 
tion had taken place between the plaintiffs 
and their father (defendant No. 1) as 
alleged, that the debt in question was con- 
tracted for legal necessity and the plaintiffs 
had failed to prove that it had been con- 
tracted for immoral purposes and that the 
matter in difference was not barred by the 
principle of res judicata. 

The plaintiffs have now come to this 
Court in second appeal contending that 
the lower Appellate Court was wrong 
in holding that the matter in difference 
was not barred by the principle of res judi- 
cata. 

This isthe only point which has been 
urged before me in the course of argu- 
ments. I should like to note that the plea 
of res judicata was not raised in the first 
Court. The plea of estoppel only was 
raised in the first Court with reference to 
the statement made by the plaintiffs’ . 
Pleader in Abid Ali's suit on the 29th 
November, 1918. It was rightly held by 
the first Court that the fact that Abid Ali, 
predecessor of the defendant No. 1, obtained 
money-decree against Har Prasad and dis. 
charged the plaintiffs so far as their interest 
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in the property was concerned, did not 
estop the defendant No. lírom attaching 
the property in suit in execution of his 
decree against Har Prased. The appellants’ 
learned Counsel has now contended before 
me with reference to the statement dated 
the 29th November, 1918, mentioned above 
that the matteris barred by the principle 
of res judicata. In the former suit the 
matter directly and substantially in issue 
was whether a father ofthe joint Hindu 
family could validly mortgage the joint 
family property and the joint family pro- 
perty ean be attached in execution of a 
simple money-decree, when the debt for 
which the dectee was passed was not con- 
tracted for any illegal or immoral purposes. 
It should be borne in mind that no decree 
for sale of the mortgaged property was 
passed in the former suit and the decree 
which was passed in that suit was a simple 
money-decree against the defendant No. 1 
Har Prasad. It is difficult to understand 
what Abid Alis Pleader in the former suit 
meant, by stating that he was discharging 
Har Prasad's sons so far as their interest 
in the joint property was concerned, when 
he was asking the Court to pass a simple 
money-deeree only against Har Prasad. 
So faras Isee thestatement in question 
does not operate either as estoppel or as 
res judicata in the present suit. The matter 
which is to be decided in the present suit 
was not finally heard and decided in the 
former suit. ; 


In my opinion the case was properly de- 
cided bythe lower Courts. Even when & 
mortgage-decree is passed against a Hindu 
father, his sons cannot escape liability 
under the decree when they have failed to 
prove that mortgage-debt was contracted for 
immoral or illegal purposes [See Nand Lall 
v. Umrai (1).] Having regard to the principle 
of decisions in Sripat Singh Dugar v. 
Prodyot Kumar (2) and Brij Narain Rai 
v. Mangla Prasad Rai (3), I am of opinion 
that the whole property cau be attached 


(1) 93 Ind. Cas. 655; 3 O. W. N. 359; A. I. R. 1926 
Oudh 321. l 
(2) 39 Ind. Cas. 252; 44 O. 524; 32 M. L. J. 133; 15 
. L. J. 147; (1917) M. W. N. 193; 21 ©. W. N. 442;. 
L. J. 220; 21 M. L. T. 222; 19 Bom. L. R. 290; 
A. 1-(P. C.). 
71 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 
J.23; 5 P. L. T. 1; 28 CO. W. N. 253; (1924) M. 
. 68; L. W. 72; 2 Pat. L. R. 41; 10 O. & A. L. 
R. 1924 P.C. 50; 33 M. L. T. 457; 26 
. R. 500; 11 O. L. J. 107; 51 I. A. 1289; 1 O. W. 
1 Q. L. J. 232 (P. O.) 
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and sold in execution of the decree men- 
tioned above. 

The result is that the appeal fails and 
must be dismissed. I dismiss the appeal 
with costs. The decree ofthe lower Appel- 
late Court is confirmed in all respects. 

Appeal dismissed. 


A, N. A. 


pa ni 


MADRAS HIGH COURT. 
SEOoND CuvinL APPEAL No. 1451 or 1923. 
July 20, 1926. 

Present[—Mr. Justice Devadoss. 
ARJUNO MAHAPATRAS AND OTAERS 
—DEFENDANTS —ÀPPELLANTS 
versus 
DAYANIDHI BAHINIPATI— 
PLAINTIFF— RESPONDENT. 

Evidence—Documents admitted without formal proof 
—Appellate Court, whether can veject--Publie record, 
probative value of —Commissioner's report, proof of. 

Though where the trial Court, with the consent of 
the parties, admits a document in evidence without 
formal proof, it is not open to the Appellate Court 
to reject it from consideration as not having been 
properly proved, yet it may be open to it to refuse to 
consider it on the ground that it is notrelevant. [p. 
302, col. 1.] 

The mere fact that à documentis a survey record 
prepared by a public officer under the Court of 
Wards Act is not by itself sufficient to make it a 
strong piece of evidence against a person who was 
not a party to the proceedings conducted by the 
officer. [1bid.] 

Though a Oommissioner’s report is evidence in a 


- ease Courts should see before treating it as such 


pa itis fled as an exhibit in the case. 
Second appeal against a decree of the 
District Court, Ganjam, in A. S. No. 204 of 
1919, preferred against that of the Court of 
the Temporary Subordinate Judge, Ganjam 
at Berhampore, in O. 8. No. 20 of 1917. 
Messrs. C. S. Venkatachariar and B. 
Jagannatha Das, for the Appellants. 
Mr. K. Sanjiva Kamat, for the Respond- 
ent. 
JUDGMENT.—The first point urged 
in this second appeal is that the learned ` 
District Judge erred in rejecting Exs, VI 
and VI (a) as not having been properly 
proved. They were admitted in evidence 
in the first Court and the learned Subordi- 
nate Judge dealt with them in para.7 of 
his Judgment. When documents are ad- 
mitted in evidence with or without formal : 
proof in the first Court it is not open to 
the Appellate Court to reject the documents 
as not having been properly proved, for, 


| p. 302, col. 
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in several cases, parties may dispense with 
formal proof of documents which are rele- 
vant. When the trial Court with the con- 
sent of the parties admits a document in 
evidence without formal proof, it is not 
open to the Appellate Court to reject the 
document from consideration as not having 
been properly proved. It is open to the 
Appellate Oourt to refuse to consider a 
document on the ground that it is not a 
relevant document. But I do not think 
that the Judge’s decision has been vitiated 
by his rejection of Exs. VI and VI (a) from 
consideration. They are documents to 
which the plaintiff was not a party. The 
contention of Mr, Venkatachariar is that 
they were prepared by a surveyor under 
the authority of the Qollector who was 
then the agent of the Court of Wards and 
at that time there was no reason for the 
surveyor making a wrong survey and that, 
therefore, these documents arestrong evi- 
dence in support of his case. As observed by 
the learned Subordinate Judge these docu- 
ments are of little or no probative value. 
The mere fact that they were prepared 
bya public officer is not by itself sufi- 
cient to make them very strong piece of 
evidence against & person who was no party 
to the proceedings adopted by the Collec- 
tor or under his authority by his surveyor. 
It was not & survey under the Madras 
Survey and Boundaries Act. It was a survey, 
no doubt, under the Court of Wards 
Act for the purpose of the Court of 
Wards. Ido notthink that in the circum- 
stances these documents are of any great 
probative value in a case like this in which 
the parties to the action were in no way 
concerned in the proceedings before the 
surveyor. As there is a volume of evidence 
upon which the learned Judge has relied 
for his conclusion, I do not think that his 
ruling out Exs. VI and VI (a) as not having 
been proved vitiates his judgment. 

The next point urged is.that the lower 
Courts ought to have considered the Com- 
missioner's report in the case. A Gommis- 
Bioner was appointed at the close of the 
caso and he submitted his report which 
is printed at pages 3 to 5 of the documents. 
The Subardinate Judge does not make any 
reference to it, and the learned District 
Judge before whom the contention was 
raised by. the appellant as regards the 
non-consideration of the Commissioner's 
plan and report by the lower Court remark- 
ed “it appears that the plaintif objected 
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to the report and plan and as the Com- 
missioner was not examined as a witness, 

the Subordinate Judge was rightin leaving © 
them out of account.” A Commissioner’s 
report is evidence in the case but Courts 
should take care to see that the report is 
filed, as an exhibit. No doubt, there is the 
loose praetice prevailing the mojfussil of 
reading a Commissioner's report as evi- 
dence without marking it as an exhibit; 
but what appears to have happened in this 
case was that the plaintiff objected to the 
correctness of the report and the defend- 
anis who were interested in getting it 
filed as an exhibit did not care to rely on it. 
They should have asked the Court to hare it 
filed as an exhibit. In order to see whether 
the appellants have legitimate ground of 
complaint, I went through the Commis- 
sioner's report and I find that as regards . 
two points the Commissioner's report is not 
of any value to either side and thatas regards 
one point, that is the existence of Bado 
Ghayi, it is of some value. Evidently con- 
sidering the non-conclusiveness of the re- 
port, both sides seem to have given the 
go-bye to it and it does not lie in the mouth 
of the appellant to say that the lower 
Courts ought to have relied. upon the 
document when they themselves did not 
take the trouble to haveit marked.as an 
exhibit. If they had asked the Court to 
have it marked asan exhibit, the Court 
would have examined the Commissioner 
and given an opportunity to the plaint- 
iff to substantiate his objections to the 
plan and report. As there is a con- 
siderable volume of evidence in the case 
upon which both the lower Courts have 
relied for the conclusion they come to, I 
do not think that the non-consideration of 
the Commissioner’s report, even if it is- 
treated as evidence without having been 
formally filed, has ih any way affected the 
result of the case. As the learned District 
Judge has concurred in the conclusion 
arrived at by the trial Court and as his- 
findings of fact are supported by evidence 
on record, I donot think that the conten- 
tion of the appellant to be allowed to pre- 


- vail. 


In the result, the second appeal fails and 
is dismissed with costs, 

Y. N. V. 

A. N. A. 


Appeal dismissed, . 
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OUDH CHIEF COURT. 
First Civic APPEAL No. 210r 1925. 
September 9, 1926. 
` Present:—Mr. Justice Raza and Mr. 

Justice Hassan. 
BANSIDHAR AND OTHERS—PLAIMTIFFS— 
APPELLANTS 

versus 
MATA DIN AND oTBERS—DEFENDANTS 


— RESPONDENTS, 
, Hindu Law—Partition, essentials of—Division of 
Joint family property by metes and bounds, whether 
necessary to constitute partition—Settlement of dis- 


putes by specification of shares, whether constitutes 


partition—Conversion of joint tenancy into tenaricy- 
in-common —Bénanti—Burden of proof—Partition 
of revenue-paying estates—Civil Court—Jurisdiction 
to pass preliminary decree. 

_ Partition is à severance of joint status and as such 
lt 18 a matter of individual volition. All that is 
necessary to constitute a partition is a definite and: 
unequivocal indication of his intention by a member 
of a joint family to separate himself from the family 
and enjoy his share in severalty. Oncea member of 
a joint family has clearly and unequivocally inti- 
mated to his co-sharers his desire to sever himself from 
the joint family, his right to obtain and possess his 
share is unimpeachable, whether or not the co-sharers 
agree to aseparation and there is an immediate 
severance of the joint status. It is a mistake to 
suppose that there can be no partition until there is a 
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division ofthe joint family property by metes and 
bounds. [p. 307, cols. 1 & 2.] 

Where, therefore, the members of a joint Hindu 
family settle their disputes by specifying the shares 
of the members the joint tenancy is severed and con- 
verted into a tenancy-in-common. [p. 307, col. 2.] 

-Appovier v. Rama Subba Atyan (2), followed. 

The burden of establishing that an ostensible owner 
in whose name the deeds stand is a benamidar for 
another is upon the party who alleges it. The person 
who alleges that property conveyed to another belongs 
to him must prove his allegation and prove it beyond 
reasonable doubt. [p. 306, col. 2.] 

Maung Po Kin v. Maung Po Shein (1), followed. 

Though actual partition by metes and bounds in 
respect of revenue-paying property can be made only 
by a Revenue Court, a Civil Court has jurisdiction 
to passa preliminary decree for partition declaring 
the rights of the claimants. [p. 308, coll] — 

Appeal against a decree of the Addition- 
al Subordinate Judge, Sitapur, dated No- 
vember 13, 1924. 

Mr. K. P. Misra, for the Appellants. 


Messrs. J. Jackson, Ram Bharose Lal,. 


Raj Narain Shukla, Niamatullah and Naim- 
ullah, for the Respondents. 


JUDGMENT.—This appeal arises out 
ofa suit for partition. The relative posi- 
tion of the parties will appear from the 
following table:— 


UR RAM 








— %, 
i 
Ram Charan, Badri Prasad 
Ram Sahai, ( IN 
Mata Din Ram Dayal, Baldeo Ram, 
(defendant No. 1), l - Bindra Prasad, 





Bausi Dhar, (olaintid No. 1), 











childless. 


(defondant No. 3) àa 


f | 
Kapal Deo, Laehhmi Girja Shankar, Radha R 
(defendant - Narain, (defendant (defendant CURE à 
No. 6.) oe t No. 8) No. 9.) _ Krishn Behari, Bipan Behari, Ram Behari, 
ZO (plaintiff (plaintiff (plaintiff 
No. 2.) No.3.) | No. 4.) 
f | [ 7} 
Ram Bhajan, died Bednath Bhukhan, Se aad No, 2) Bisheshar, 


dl 
Bharat Prasad, 


(defendant No. 4) Sohan i | 


Nagendra, 
(defendant No. 21.) 


Nand Kishore, 
(defendant No. 10) 


Jamna Prasad, (defendant 
No. 11.) 





Ganga Dhar, 
(defendant No. 12.) 





Mansa Din ` 
(defendant No, 13.) 


Satrohan, ° 
(defendant No, 14.) 








AAN | : j 

Suraj pl sad, Rohan Lal, Raghubar Dayal, Bribal, . Raj Indra Kishore. Jugul Kishore 

(defendant (defendant . | (defendant (defendant (defendant (defendant : 
No. 15.) No. 16. No. 17.) No. 18.) No. 19), No, 20.) 
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The defendant No. 5, Pandit Shéo Dulare, 


does ‘not belong to this pedigree, but he is 
related to the parties as the sister of 
Mata Din, defendant No.1, is married to 
him. < 

The family to which the parties belong 
. isa Brahman family. The members of this 
family were originally living in village 
Chiraunji, DistrietSitapur. They had money- 
lending business and had also acquired 
zemindari property in the Districts of Luck- 
now, Sitapur and Bara Banki. They had to 
Jéave their ancestral home about 30 or 35 
years ago and then they went to live in 
Dharauli, District Bara Banki. Bednath, who 
was admittedly the managing head of this 
family, died in or about 1902. It appears 
that he was a man of great influence and 
several zemindari properties were acquired 
in his lifetime. He was also indebted to a 
large extent. He had contracted debts in 
his capacity as the managing head of the 
family. It is admitted that no separation 
took place during his lifetime and he 
remained the managing head of the family 
golong as he lived. The members of this 
family are not now joint in mess and resi- 
dence. Itis also admitted that separation 
in mess and residence took place some years 
after the death of Bednath. 


The .properties in dispute are detailed in 
the list attached to the plaint, List B isthe 
list of the zemindari property in different 
villages in the Districts of Sitapur, Hardoi 
and Bara Banki. Lists C—G are lists of 
. moveable property. We are now concerned 
only with the zemindari property detailed 
“in list B. , 

One Ganga Prasad had brought a suit 
against Bednath on the basis of a mortgage 
and had obtained a sale decree on the 20th 
November, 1894. The entire village Dharauli 
was put to sale in execution of the decree 
and it was purchased at Court auction by 
the defendant No, 5, Pandit Sheo Dulare, 


brother-in-law of the defendant No.1 on: 


the 21st February, 1910, for the sum of 
Rs. 13,000, The sale was confirmed on the 
3rd June, 1910, and then the certificate 
ofsale was duly issued to the auction-pur- 
chaser. Certain other properties in the 
District of Lucknow were also put to sale. 


The plaintiffs’ allegation is that the defend- `- 
. the material issues as follows :— 
— 1. There was no separation in the. family 


ant No. l, Mata Din, was the head and 
manager of the joint family after the death. 


of Bednath and-to save the property (Dha-. 


rauli) for the family he arranged to pur- 


BANSIDAR V, MATA DIN. 


[98 I. C. 1926] 


‘chase it benami in the name of Sheo Dulare, 
defendant No: 5. 

The plaintiffs brought the present suit 
claiming a one-fourth share in all the pro- 
perties, 

The case of the plaintifis was that they 
and the defendants Nos, 1—4 and 6—21 are 
the surviving male members of the joint . 
Hindu family possessed of the joint pro: . 
perty. They claimed to be entitled to a 
one-fourth share of the property on parti- 
tion and admitted that the defendants 
were entitled to the remaining three-fourths 
share as detailed below :— 

The defendant No. 1 and his sons...half. 

The remaining defendants...one fourth. 

' The suit was contested by the defendants 
Nos. 1 and 5 principally, 

The defendant No. 1 denied the plaintiffs’ 
allegation that the family was still a joint 
Hindu family, and that the plaintiffs were 
entitled to any property in the District of 
Hardoi (except village Atrauli). He claim- 
ed the property in the District of Hardoi 
as stridhan of hisown mother and denied 
the plaintiffs’ possession over the same. 
He also set up adverse possession in res- 
pect of-the said property. He admitted 


‘the plaintiffs’ one-fourth share only in the 
_: Atrault property in the District of Hardoi. 


As to the property in the Sitapur District, 
he admitted the plaintiffs’ one-fourth share 
but alleged thatthe said property had al- ` 
ready been divided in 1902 and that the 
plaintiffs could not sue for partition of the 
same in the Civil Court. ' He denied the . 
plaintiffs’ allegation that Dharauli was pur- 
. chased benamaifor the joint family in 1910 
in the name of the defendant No, 5 and 
supported the defendant No, 5's title as auc- 
tion-purchaser in respect ofthe same. He 
aleged further that the present suit was 
.not maintainable and was barred by time. 

The defendant No. 5, who is interested 
in Dharauli only, denied the plaintiffs’ al. 
legation that the village was.sold benami 
in his name. ‘He asserted that he was the 


-rightful owner of the property as auction- 


purchaser and that he had all along been 
in possession -thereof as such. He pleaded 
that the suit was barred by limitation and 
also by s. 60 of the O. P.C. so far as that 


property was concerned. 


The learned Subordinate Judge found on 


in 1902 and no joint: family property was 
divided in that year as alleged by the con- 
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testing defendants. The plaintiffs’ suit is 
maintainable and is not barred by time so 
far asthe family property is concerned. 

. 2. The properties detailed in list B of 
‘the plaint at Nos. 9, 20, 11 and 13 situate 
in the Distriet of Hardoi are not the ex- 
clusive properties of the defendant No. 1 
and his motheras alleged. "They have not 
been in adverse possession of the same for 
more than 12 years and the plaintiffs are 
entitled to claim their share in the said 
properties. 

3.. The Sitapur properties were never 
partitioned by metes and bounds. Parti- 
tion by metes and bounds in respect of the 
revenue-paying “property can, of course, be 
effected only by the Revenue Court but a 
Civil Court can pass a preliminary decree 
declaring the rights of the parties. The 
Civil Court alone can pass that decree. 

4. The village Dharauli was once joint 
family property but had passed out of the 
family in 1910 when it wassold in execu- 
tion ofthe deeree of the 20th November, 
1894, The property was purchased by the 
defendant No. 5 and he became the right- 
ful owner of it as.auction-purchaser. The 
property was not purchased by the plaint- 
iffs family benamiin the name of the de- 
fendant No.5 asalleged. Though the suit 
was not barred by s. 66 of the C. P. O. but 
the plaintiffs’ claim must be rejected on 
the merits as the alleged benami purchase 
was not established. The defendant No. 5 
got possession of the property as auction- 
purchaser by order of the Civil Court on 
the 13th December, 1911. The present suit, 
~ which was filed on the 23rd July, 1923, was 
within 12 years from the date on which 
possession was delivered to the defendant 
No. 5 and may thus be taken to be with- 
in time. 

However, the sale was confirmed on the 
9rd June, 1910, and if limitation be held 
to run from that day, the suit must be held 
tobe barred by time. 

9. The plaintiffs are entitled to a one- 
fourth share in the properties detailed in 
list B of the plaint situate only in the 
Districts of Hardoi and Sitapur. The plaint- 
ifs are not entitled to any relief in respect 
of.Dharauli property entered in list B and 
also the moveable properties detailed in 
lists O—G. 

The plaintiffs’ claim was decreed accord- 
ingly. : 

The: plaintiffs have appealed challenging 
the findings of the lower Court so far as 


ZQ 
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Dharauli property is concerned. Their 
appeal is Appeal No. 210f 1925. The de- 
fendant No. 1 and his sons (defendants 
Nos. 6—9) have appealed challenging the. 
findings of the lower Court on almost all 
the points decided against them. Their 
appeal is Appeal No. 24 of 1925, 

Our judgment in this appeal (Appeal 
No. 21 of 1925) will govern both the ap- 
peals, x 

So far as we see there is no force in the 
plaintiffs appeal. It has already been ob- 


served that theentire village Dharauli was 


sold in execution of the sale decree of the 
20th November, 1894. The property was 
admittedly purchased by the defendant 
No. 5 at the auetion sale on the 21st Feb- 
ruary, 1910, for the sum of Rs. 13,000. The 
sale was duly confirmed on the 3rd June, 
1910. The sale certificate was duly issued 
to the defendant No. 5. He applied for 
possession ofthe property and was putin 
possession thereof by order of the Civil 
Court on the 13th December, 1911. Heap- 
plied for mutation in his favour on the 
basis of the sale certificate and the dakhal- 
dehani proceedings held by the Civil Court 
in his favour, The plaintiffs and others of 
their family (except Mata Din) filed an 
objeetion in the mutation proceedings, but 
they failed to proseeute their objection and 
the result was that mutation was duly effect- 
ed in the name of the defendant No. 5, auc- 
tion- purchaser, in the year 1912. His name 
was duly entered in the khewat and the 
entries in the village papers are allin his 
favour. He is still recorded owner of the 
village and pays the revenue. He has pro- 
duced khewats and revenue receipts which 
are all in his name and support his title. 
The oral evidenee on record shows that 
he is stil in possession of the village. 
His agent or krinda Lalta Prasad (D. W. 
No. 7) visits the villageevery year to make 
collections, His brother-in-law, defendant 
No. 1(D. W. No. 6) also makes'collections 
on his behalf when his agent does not go 
to the village. Itistrue that the members 
of the family to which the plaintiffs belong, 
including the defendant No. 1 held lands 
in the. village under their cultivation, but 
they held the land as defendant No, 5's 
tenants. Ib may be that the defendant 
No. 5 does not realize rent from them but 
that fact alone does not establish that 
they hold the lands in question as proprie- 
tors. They are related to the defendant 
No, 5 and it is not strange that he is not 
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strict in realizing rent from them as he 
has favourable regards for them. They 
are liable to pay rent to the defendant No. 5 
and if he does not realize rent from them, 
they must thank him for his kind regards 
for them. There is no reliable evidence 
on record to show that they hold the lands 
a den adversely to the defendant 

0. 9. 

It is said that the purchase of Dharauli 
was entrusted to Mata Din, defendant No. 1, 
who made all the arrangements and went 
to Makhi in the District of Unao to nego- 
tiate about the sale with the defendant 
No. 5. ltissaid that the defendant No.1 
borrowed Rs. 6,000 from the defendant No. 5, 
Rs. 5,500 from certain other persons and 
that Rs. 1,700 more were raised by gelling 
grain of the family and thus the defendant 
No, 1 saved the property forthe family by 
arranging to purchase it benami in the 
name of the defendant No. 5. So faras we 
see there is no reliable evidence on that 
point. The defendant No. 1 who is the 
principal witness in this connection, states 
clearly inhis evidence that the purchase- 
money had no concern with him or any 
other member of the family, and that no 
member of the family anyhow paid any 
sum on account of the purchase-money. 
He states further that Dharauli belongs 
entirely to the defendant No.5 who has 
all along been in possession of the village, 
since the date of sale. He explains how he 
had spent the money which was raised by 
mortgaging certain property to SheoSahai 
and Gburu. According to the plaintiffs 
Rs. 2,000 out of the purchase-money was 
borrowed from Thakur Raghunath Singh, 
Pleader of Barabanki, but it is notice- 
able that that gentleman was not examin- 
ed by the plaintiffs. There is nothing in 
the record to show how the defendant 
No. 1 had settled or arranged with the 
defendant No. 5 that the village would 
he purchased benami in the name of 
the latter. The evidence, which the 
defendant No. 1 gives on this point, is 
clearly against the plaintiffs. It is true 
that his sister is married to the defendant 
No. 5, but it should be borne in mind that 
. the defendant No. 1's evidence is clearly 
against his own interest. It is evident that 
ifthe villagein question is held to be the 
family property, the defendant No. 1 and 
his sons would be entitled to a half share 
therein. It is impossible to believe that he 
gives evidence against his own interest and 
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the interest of his sons simply to support 
the claim of his brother-in-law, the defend- 
ant No. 5. It is in evidence that the 
defendant No. 5 is a big Mahajan and has’ 
got zemindari pioperties in several villages 
in the Unao District. He had surely suffi- 
cient means to enable him to purchase the 
property in question; The sale certificate 
and the village papers all stand in his name 
and there is also oral evidence on record 
which establishes his possession over the 
property. Under these circumstances we 
think the learned Subordinate Judge was 
perfectly right in holding that the defend- 
ant No. 5 is the rightful owner of the 
property in question and that the plaintiffs 
can claim no share in that property in the _ 
present suit. As pointed out by their Lord- 


‘ships of the Privy Council recently in the 


case of Maung Po Kin v. Maung Po Shein 
(D, “the burden of establishing that an 
ostensible owner in whosename the deeds 
stand is à benamidar ior another, is upon 
the party who alleges it. The burden is, no 
doubt, a difficult one to discharge, because 
in all these benamidar transactions the 
very object of the parties is secrecy; but 
stillthe person who alleged that property 
conveyed to another belongs to him must 
prove his allegation and prove it beyond 
reasonable doubt", In ouropinion the plaint- 
iffs have failed to discharge that burden in 
this case. We are not, therefore, prepared 
to disagree with the finding of the learned 
Subordinate Judge on the point under con- 
sideration. 

Now we do not think it necessary to decide 
the questions whether the suit is barred by 
8. 66 of the C. P. C. or by limitation. 

We ane, therefore, of opinion that the 
plaintiffs! appeal fails and must be dismiss- 
ed. 

We now take up the defendants' appeal. 
In our opinion there is no force in this 


- appeal also. 


It appears that disputes arose between 
the members of the family to which the 
plaintiffs and the contesting defendants 
belong, shortly afier the death of Bednath 
‘in or about 1902. The evidence on record 
shows that it was settled that mutation. 
should be effected specifying the shares of 
the members according to the pedigree, 
A compromise was.filed on the 17th Octo- 
ber, 1903, in the mutation proceedings 
relating to the Sitapur property and it was 

qi 96 Ind. Cas. 142; 24 A. L. J. 758; A. l. R. 1926 
P. O. 77; 30. W. N. %3 (P. C. < 
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agreed that, though mutation in respect of 
the entire 16-annas might be made in the 
name of Bharat Prasad son of Bednath, the 
shares of the members according to the 
pedigree should be specified. The shares 
were specified accordingly (Mata Din—8 
. annas, Bindra Prasad—4 annas, Bhukhan 
Prasad—1 anna 4 pies, Bharat Prased—1 
anna 4 pies and Bisheshar  Prasad—1 
anna 4 pies) see Exs, 42 and 43. At that 
time the family owned properties in the 
Districts of Lucknow, Bara Banki and 
Hardoi and the question of debts was also 
an important question. An agreement was 
then executed on the 17th October, 1903. 
This is Ex. 44.*It says that the members 
of the family would be liable to pay all 
the debts of Bednath (decretal or other 
debts) in proportion to their shares for 
which mutation was made under the 
compromise of the 17th October, 1903. The 
agreement contains also a very important 
clause to the effect that the family owns 
properties in the other Districts including 
the property which stands in the name of 
the defendant No. 1, Mata Din (in the 
Hardoi District) and in respect of all these 
properties also mutation would be effected 
according to the said shares. This agree- 
ment, of course, contains an admission on the 
part ofthe defendant No. 1 that the Hardoi 
property is joint family property. It 
" demolishes, of course, the story that the 
Hardoi property was the self acquired 
property of Ram Sahai, father of the de- 
fendant No. l,or of the defendant No. 1 
or ofthe mother of defendant No. 1. The 
learned Subordinate Judge was of opinion 
that though the shares were thus specified, 
there was no partition or severance of 
joint status. We are not. prepared to 
agree with him on that point. Partitionis 
a severance of joint status and as such it is 
a matter of individual volition. All that is 
necessary.to constitute a partition is a 
definite and an unequivocal indication of 
his intention bya member of a joint family 
to separate himself from the family and 
enjoy his share in severalty. Once amem- 
ber of a joint family" has clearly and un- 
equivoeally intimated to his co-sharers his 
desire to sever himself from the joint family, 
his right to obtain and possess his share is 
unimpeachable, whether or not the co- 
sharers agree toa separation and thereis an 
immediate severance of the joint status. 
itis a mistake to suppose that there can be 
no partition until there is a division of the 
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joint family property by metes and bounds. 
As stated by their Lordships of the Privy 
Council in the leading case of Appovier v. 
Rama Subba Aiyan (2), the true test of the 
partition of property according to Hindu 
Law is the intention of the members of the 
family to become separate owners, Intention 
being thus the real test, it follows that an 
agreement between the members of a joint 
family to hold and enjoy the property in 
defined shares as separate owners operates 
a8 a petition, although there may have 
been no actual division of the property by 
metes and bounds. The interest of each 
member is divided though the property 
remains physically undivided. The joint 
tenancy is severed and converted into a 
tenancy-in-common. It should also be 
borne in mind that according to the true 
notion of an undivided family governed by 
the Mitakshara Law, no individual member 
of that family, whilst it remains undivided, 
can predicate of the joint and undivided 
property, that he, that particular member, 
has a certain definite share. It is only on 
partition that he becomes entitled to a 
definite share. When the members of the 
family to which the plaintitfs and the 
contesting defendants in this case belong, 
settled the disputes by specifying the 
shares of the members according to the 
pedigree, the joint tenancy is severed and 
converted into a tenancy-in common. Hav- 
ing thus ceased to be joint tenants or co- 
parceners they became tenants-in-common 
or co sharers. The evidence on record shows 
that the house in Dharauli had fallen down 
and the family was increasing and for this 
reason and also for the proper management 
for the properties the members went to live 
in different villages after the sale of 
Dharauli, which took place in 1910, It 
appears also that after the sale of 
Dharauli there were some other debts 
also due from Bednath and, therefore, the 
members thought it safe to live in different 
villages and keep collections there. There 
was some arrangement arrived at between 
the members in accordance with which 
they were in charge of the entire collections 
of separate villages. The learned Subordi- 
nate Judge has discussed the whole evi- 
dence on this part of the case carefully and 
we do not think it necessary to subject the 
evidence to further recapitulation and 
analysis. 

(2 11 M.I. A. 75; 2 Sar. P.O. J. 218; 8 W. R, 
P. 0. 1; 1Suth. P.O, J. 657; 20 E. R. 30, 
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There is really no dispute between the 
plaintiffs and the contesting defendants 
so far as the Sitapur property is concerned. 
We agree with the learned Subordinate 
Judge that the Civil Court can pass a pre- 
liminary decree declaring the rights of the 
parties in that property. That property 
has not yet been partitioned by metes and 
bounds and such partition can be made 
by the Revenue Court only. 

Though the memorandum of appeal raises 
five pleas but the appellants’ learned 
Counsel has confined his argument to one 
plea only. That plea is the second plea. 
It iscontended that the property detailed 
in List B of the plaint at Nos.9, 10,11, and 
13 (1.e., the Hardoi property) is the exclusive 
property of defendant No. 1. No argu- 
ments have been addressed to Court on 
the ground of adverse possession. Though 
the property in question is said to have 
been acquired with the money belonging 
to the defendant No. 1’s mother and though 
the defendant No. Is mother is said to be 
the real owner of the property but she 
was not produced bythe defendant No. | 
in this case for reasons best known to 
him, We have already observed that the 
admission made by the defendant No. 1 in 
the agreement, Ex. 44, demolishes the 
story that the Hardoi property was the 
self-acquired property of the defendant 
No. 1 or his parents. That admission shows 
on the contrary that the said property is 
joint family property. 

The appellants’ learned Counsel has 
argued with reference to the sale deed, 
Ex. 45, dated the 11th January, 1906, that 
124 biswansis share in Ladhaura which 
was acquired in 1906 some three years 
after the execution of the agreement, Ex, 44, 
should be held to be the exelusive property 
of the defendant No. 1. There is no par- 
ticular evidence on this point regarding 
self-acquisition. According to the defend- 
ant No. l's defence this property also was 
purchased with the money belonging to 
his mother and is thus her property, though 
the sale-deed stands in the name of the 
defendant No. 1. The defendant No. 1 
has, however, failed to prove that the pro- 
perly in question was acquired in the 
manner alleged by him. He never raised 


any plea to the effect that the property. 


was acquired by him with his own 
‘money. We have already observed that 
some arrangement "was arrived at be- 
tween the mem Pere of the family accord- 
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ing to which they werein charge of the 
entire collections of separate villages. 
Though legally the parties became tenants- 
in-common after the 19th October, 1903, 
but the properties were not actually divid- 
ed and were treated as joint family pro- 
perties. The property in question must 
have been acquired with the profits of the 
properties which were in the charge of the 
defendant No.1 alone after the 19th Octo- 
ber, 1903. We think it should be treated 
as the property of all the members of the 
family under the circumstances of the case. 
The remaining pleas which donot appear 
to be pleas of any substance and which 
were not pressed by the appellants’ learned 
Counsel must be dismissed from considera- 
tion. 

The result is that both the appeals ‘fail 
and must be dismissed. We dismiss both 
the appeals with costs. The decree of the 
lower Court is confirmed in all respects. , 

G. H. Appeals dismissed. 





MADRAS HIGH COURT. se 
' SgcoNp» Cryit APPEAL No. 1396 oF 1923. ` 
April 21, 1926. 
Present:—Mr. J ustice Ramesam. 
NALLAYA GOUNDAN —PLAINTIFF--- 
l APPELLANT 
versus ` 
PALANI GOUNDAN- —DErFENDANT— 


— RESPONDENT. 

Negotiable Instruments Act (XXVI of 1881), s. 58— 
Promissory-note-—Endorsement, antedating of —Inten- 
tion to sustain full amount of consideration against 
executant—Promissory note, whether Opt ane Ge ty 
offence—Antedating, effect of. 

Where a promissory note which was assigned bos 
proper consideration only to'the extent of half the 
amount stated in it, but the assignment was antedated 
in order to sustain a claim against the executant for 
the full amount, the instrument cannot be said to have 
been obtained from the holder by means of an offence 
or fraud within the meaning of s. 58, Negotiable 
]nstruments Act, inasmuch as the offence or fraud, if 
any, was against ‘the defendant. ' [p. 309, col. 2. 

The antedating or post-dating ofa ‘pill or a note or 
&n endorsement does not by itself render the instru- 
ment invalid. [ibid.| ; 


Second appeal against the decree of the 
District Court, Coimbatore, in C. A. No. 244 
of 1922, dated the 15th of January, 1923, 
preferred against that of the Court of the 
District Munsif, Dharapuram, in O. 8S. 
No. 710f 1921 (© S. No. 910 of 1920, District i 
Munsit’s Court, Udumalpet). 


(98 I, O. 1926] 
. Mr. S. T. Srinivasa Gopalachari, for the 


Appellant. n 
- Mr. K. S, Venkatarama Ayyer, for the 
Respondent. 


` JUDG MENT: —The facts out of which 
this second appeal arises may be briefly 


stated. One Chellapa Goundan had some 


misunderstanding with his wife and to 
spite her and his minor son, he executed 
a sale-deed of his property to his nephew, 
the defendant in this case, Ex. II, dated. 


23rd November, 1917.- For a portion of: 


the consideration of the sale a promissory 
note, Ex. A, was.executed. The promissory 
note has been endorsed in favour of the 
` plaintiff and the endorsement bears the 
date 23rd January, 1919. On 5th May, 1919, 
Chellapa Goundan's son filed a suit for 
partition and recovery of his half share of 
the property. Before the suit came on for 
trial, there seems to have been a compro- 
mise ofthe suit but before this compro- 
mise could be recorded the defendant fell 
ill and an ex parte decree was passed in 
favour of the plaintiff therein for half the 
property. The defendant afterwards applied 
to set aside the ex parte decree, but the 
matter was again compromised. The 
defendant alsosays that he sold the lands 


to one Govindaswami Goundan for Rs. 1,900 


and itis said that under the final com- 
promise it was arranged that a reconvey- 
ance for half the lands should be taken 
from Govindaswami, Theplaintiff as endor- 
see of the promissory note filed this suit 
on 23rd November, 1920. 

Five issues have beem framed by the 
District Munsif in this case. The first 
issue is whether there has been a partial 
failure of consideration for the suit pro- 
missory note, the second, whether the pro- 
missory note has been since paid up by 
the defendant, the third, whether the 
endorsement is antedated, the fourth, whe- 
ther the plaintiff isa holderin due course 
and the fifth relates to costs. 
issue goes with the first issue. 

‘The District Munsif found that the suit 
promissory note is supported by considera- 
tion only tothe extent of a half as the 
vendor's son ultimately succeeded, in his 
suit for partition and recovery of a half 
share ofthe property, He also found that 
the plaintiff practically knew that fact and, 
therefore, he was nota holder in due course 
and would notba entitled to recover the 
whole of the amount due on the note. On 
the 2nd issue the defendant produced 
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Ez. I which purports'to be a receipt for 
the full amount due on the note said to 
have been paid by him to Ohellappa. 
Goundan. The Munsif found the payment 
of the amount due on the note at a time 
when the son's suit was contemplated was 
improbable and alsorelied on the evidence 
that no money was paid at the time and 
he found that Ex. I was not supported by 
consideration. As to the third issue he 
was ofthe opinion thatit does not really 
arise inthe case. The suggestion of the 
defendant was that Ex. A-I, the endorsement, 
was really executed afterthe minor's suit 
was filed and was antedated. Assuming 
that the object of sə antedating it is to 
get a decree for the full amount,the point 
really becomes one of no importance as 
the District Munsif gave a decree to the 
plaintiff only for half the amount of the 
note. The Munsif, however, points out 
that the P.W. No. 1, D. W. No. l, and 
P.W. No.2 prove the endorsement on the 
date it bears and thereis no evidence 
contra. lagree with the District Munsif. 
It was contended before me by the Vakil 
for the respondent that the antedating of 
the endorsement amounts to a forgery, 
though the document is genuine in the 
sense that Chellappa Goundan executed 
it, because the object of the assignment 
is to sustain à suit for the full amount 
against the defendant, It seems to me that 
the principle of s. 13,01. 2 of the Bills of 
Exchange Aot taken with s. 89 is appli- 


 eable to Negotiable Instruments though 


there is no express provision to that effect, 
viz, that antedating or postdating of a 
bill ora note oran endorsement does not 
by itself make the document invalid. But 
assuming there has been some offence, 
the offence was if at all against the defend- 
ant and so far as .the plaintiff and 
Chellappa Goundan are concerned it- can- 
not be said that the note was obtained from 
the holder by means of an offence or fraud 


' within the meaning of s. 58 of the Negoti- 


able Instruments Act. Therefore, I think 
there is nothing in law to prevent the 
plaintiff recovering half the sum due on 
the note. 

The District Judge based his judgment 
solely on this point. He thinks that the 
assignment is a forgery and he also finds 
that the plaintiff did not pay any considera- 
tion for the endorsement, and on these 
grounds refused to give a decree to the 
plaintiff. In my opinion, the question of 
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consideration for the endorsement does 
not arise, That isa matter between the 
plaintiff and Chellappa Goundan and 
cannot arise in this case. I have already 
shown thatthe antedating (assuming that 
there is such antedating) cannot prevent 
the plaintiff from sustaining the suit. But, 
in my opinion, there has been no antedat- 
ing, as there is no evidence to prove it nor 
do I find any suspicious circumstances from 
which such a thing can be inferred, 

The only other point that should be 
considered in the case is whether Ex. I was 
really supported by payment. 

[After discussing the evidence his Lord- 
ship continues as follows:—] 

Anyhow I do not seeany reason for reject- 
. ing the District Judge's finding that Ex. I 
was not supported by consideration and 
calling for a fresh finding. 

The result isthe promissory note is un- 
discharged tothe extent of a half (the other 
half of the consideration having been found 
to have failed) the plaintiff is the holder of 
it in due course and is entitled to a decree. 
I,therefore, reverse the judgment of the 
District Judge and restore that of the 
District Munsif with costs here and in the 
lower Appellate Court. 

V. N. V, 

A. N. Aa 


Appeal allowed. 


LAHORE HIGH COURT. 
MISCELLANEOUS First CivinL Apprat No. 3035 
or 1924. 
March 17, 1925. | 
Present:—Mr, Justice Broadway 
and Mr. Justice Jai Lal. 
O. M. DEzSOUZA —DEFBENDANT— 
—APPELLANT 
° versus 
S. B. BILLIMORIA —PrarxTIPFF— 
RESPONDENT, 

C. P. C. (Act V of 1908), O. X X XIX, r. 1, whether 
applicable to liquidation proceedings—Company in 
liquidation—Person alleging himself to be mortgagee 
signifying intention to sell mortgaged property —In- 
junction restraining exercise of power, whether can 
be issued. 

The provisions of r. 1 of O. XXXIX of the C. P. 
O. are applicable to proceedings in liquidation, but 
the mere fact that liquidation proceedings are pend- 
ing does not give a liquidation Court jurisdiction to 
act under those provisions. . Before action can be taken 
underr J of O. XXXIX, there must bea proceeding 
pending in reference to the property in respect of 
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whieh the order is sought and the property must b6 
in dispute in such proceeding. [p. 312, col. 2.] 

The mere fact that a certain person alleging himself 
to be the holder of a mortgage over a certain property 
belonging to a company in liquidation signifies his 
intention to exercise the power of sale conferred upon 
him under the terms of the mortgage, does not bring 
the property into dispute within the meaning ofr.1 
of O. XXXIX of the O. P. O, and the liquidation 
Court has no power in such a case to issue an in- 
junetion restraining such person from exercising his 
power of sale. [ibid.] 


Miscellaneous first appeal from an 
order of the District Judge, Delhi, dated 
the 17th October, 1924. 

Bakshi Tek Chand and Dewan Ram Lal, 
for the Appellant. g 

Lala Moti Sagar, R. B., and Lala Ram 
Kishore, for the Respondent. 


JUDGMENT. —A concern known as 
the Development Corporation of India, 
Limited, which had come into existence in 
November, 1917, went into compulsory 
liquidation in February, 1924. On the 
15th of April, 1924, one Mr. DeSouza ad- 
dressed the Liquidator, Mr. Billimoria, 
claiming payment of a specified sum alleg- 
ing thatit was due to him as mortgagee 
of certain premises known as 10, Alipur 
Road, forming part of the property of the 
concern. The liquidator refused to recog- 
nize the claim and directed Mr. DeSouza 
to prove his claim in Court. After some 
correspondence, on the 9th of July, 1924, a 
letter was addressed by Mr. DeSouza's 
Counsel to the liquidator again asking him 
for the money. The payment was refused. 
Thereupon, on the 26th of September, 1924, 
another letter on behalf of Mr. DeSouza 
was sent to the liquidator in which Mr. 
DeSouza claimed that he was a secured 
creditor and announced that he would 
realize his security. He alleged that under 
the terms of the mortgage held by him 
he could sell the property mortgaged after 
giving six months’ notice to the mortgagors 
and in this letter gave the required notice 
stating that he intended to act under that. 
provision of the deed. Thereupon, on the 
30th of September, 1924, the Official Liqui- 


- dator brought these facts to the notice of 


the Court in charge of the liquidation by 
means ofan application and prayed for an 
injunetion restraining Mr. DeSouza from 
exercising the alleged power of sale in 
respect of the property No. 10, Alipur 
Road, Delhi. The Court issued a temporary 
injunction which was objected to by Mr. 
D:3o012v in an aoplication filed on the 
4th of Qstober, 1924, Finally, on the 17th 
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of October, 19 24, by an order of that date 
the Court overruled Mr. DeSouza's objec- 
tions and directed temporary injunction 
to issue to Mr. DeSouza restraining him 
accordingly until such time, if any, as 
the mortgage in his favour be held to be 
valid. The actual injunction which was 
served on Mr. DeSouza, was as follows: 


In pursuanee of the order of the 17th 
October, 1924, of this Court you are hereby 
prohibited and restrained from exercising 
the alleged powers of sale in respect of 
No. 10, Alipur Road, Delhi, or dealing 
with the property in any manner whatso- 
ever until such time, if any, as the mort- 
gage in your favour be held to be valid. 


Against this injunction Mr. DeSouza 
has preferred an appeal to this Court and 
on his behalf Mr. Tek Chand has been 
‘heard. Mr. Tek Chand has attacked (1) 
the general power of the Liquidation Court 
to issue such injunctions to creditors, and 
(2) has urged that no injunction could 
issue toa secured creditor. He has con- 
tended that s. 141 of the C. P. C. regulates 
the procedure to be adopted and does not 
. create any substantive right. He has re- 
-ferred to Damodara Menon v. Kittappa 
Menon (1) and Anantharaju Shetty v, Appu 
Hegade (2). Further, he has contended 
that if O. XX XIX, C. P. C., applied to liqui- 
dation proceedings, its provisions should be 
confined to suits and that no suit was or 
is pending in any Court relating to any 
dispute regarding 10, Alipur Road. He 
further contended that if by the term “suit” 
any proceedings were meant then before an 
injunction could issue under O. XXXIX, 
the property relating to which the injunc- 
tion was prayed for must be in dispute, 
1.6.,, that there must be some suitor pro- 
ceeding actually pending in which the pro- 
perty was actually in dispute. Further, 
that before an injunction could issue a 
case should be made out showing that 
there was urgency and that there was a 
prima facie case for its issue. Rameshwar 
Das v. Yakin-ud-din Khan (3), Firm of 
Manohar Lal-Mahabir Pershad v. Firm of 
Jai Narain-Babu Lal (4), Parker v. Dhanji 
Boy (5)and Begg Dunlop & Co. v. Satis 


(1) 10 Ind. Cas. 879; 36 M. 16; ?21 M. L, J. 61 ; 
(1911) 2 M. W. N, 13. 

(2) 53 Ind Cas. 56; 37 M.L. J. 182, 

. (8) 75 Ind. Cas. 498; A, I. R. 1924 Lah. 633, 

(4) 55 Ind. Cas. 403; 2 L. L. J. 283. 

(8) 3 P.L. R. 1907, 
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Chandra Chatterji (6) were referred to. 

On the authority of Ram Chand v, Bank 
of Upper India Ltd. Delhi (T) it was urged 
that a secured creditor was not bound to 
prove his debt, and that if he did not 
prove it, the only penalty was that he 
could not claim for any balance as the re- 
sult of any shortage due to the realization 
of the security out of dividends that had 
already been declared. Inthe present case 
it was urged that the ordinary insolvency 
rule applied and that as Mr. De Souza was 
a secured creditor who had declared his 
intention to rest on his security, neither 
the liquidator nor the Court could call 
upon him unders. 185 of the Indian Com- 
panies Actor any other section to prove 
his claim so as to bring the mortgaged pro- 
perty into dispute. It was also urged that 
the present injunction did not maintain 
the status quo forit was to restrain Mr. 
DeSouza from looking after the property 
mortgaged which was still in his posses- 
sion. 

On the other side Mr. Moti Sagar claimed 
that inasmuch as liquidation proceedings 
were pending there were proceedings go- 
ing in Court to which the O. P. C, would 
be applicable and that, therefore, an injunc- 
tion was capable of being issued under O. 
In addition to the general 
proceedings, that were going on, it is fur- 
ther urged that there were special proceed- 
ings pending with a view to ascertaining 
the ‘assets of the concern. 

It was pointed out that on the 15th 
April, 1924, Mr. DeSouza had actually call- 
ed upon the liquidator to pay a definite 
sum, but this claim by Mr. DeSouza had 
been disallowed and he had been called 
upon to prove his claim in Court. It was 
further urged that when the concern went 
into liquidation all property belonging to 
it vested in the Official Liquidator whose 
duty it was to get possession of the assets 
and to distribute the same among thé 
various creditors. Asa past Director Mr. 
DeSouza was amenable to the  jurisdic- 
tion of the Court and action under s. 185 
could be taken against him, the Court be- 
ing empowered under s. 185 to act suo 
motu when it was necessary to protect the 
property of the concern in liquidation It 
wasadmitted that, aslaid down in Chidamba- 


RO 54 eur 2s 862; 46 C. 1001; 23 ©. W. N. 677; 
0) a Ind. Cas. 187; 3 1,. 59; 24 P. W. R., 1922 
I 2, 192) Ov, 3231; 5 oq 1. J. 555. 
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ram Chettiar v: Tinnevelly Sarangapant 
Sugar Mills Eo. Ltd., (8), an agent of the 
concern in liquidation might well have 
hela a lien on the assets of the concern 
in his possession, but it was urged that in 
the present ease there are no valid liens 
in existence as the cireumstances under 


which the alleged mortgage was said to. 


have been executed indicated the prepara- 
tion of a fraud. Reference was also made 
to the fact that the Alliance Bank of 
Simla, Limited, in liquidation was one of 
the Development Corporation’s principal 
creditors and that the said Allianee Bank 
of Simla had claimed to bein possession 
of the title-deeds of 10, Alipur Road, alleg- 
ing that that property had been mortgaged 
to it (the Bank). He further urged that 
as it had been brought to the notice of 
the Court that he was at one time officer 
of the company who was in possession of 
the property belonging to the concern and 
claimed to be entitled to sell itin accord- 
ance with a mortgage in his favour and 
threatened to so sellit, and that theclaim 
so advanced by the ex-officer of the com- 
pany was disputed by the Official Liquida- 
tor who attacked it as fraudulent, and fur- 
ther that another creditor was claiming a 
lien on the same property, the Court had 
inherent powers to make such an order 
with the property as would keep it intact 
till the various claims had been adjudi- 
cated upon. " 

` [n reply Mr. Tek:Chand contended that 
no proceedings had actually been instituted 
to avoid the alleged mortgage and that 
as Mr. DeSouza claimed to bea secured 
creditor he could not be called upon to 
surrender possession of the property in 
question. He further urged that so far as 
s. 185 of the Indian Companies Act was 
concerned the possession of the ex-officer 
of the company must have originated in 
his capacity as such which was not the 
tase in the present instance, reliance being 
placed on In re Palace Restaurants Ltd., 
(9). As to the claim by the Alliance Bank, 
it was contended that at the most the dis- 
pute was between two persons who claimed 
to be the mortgagees of the same property 
and that these two persons should have 
been allowed to refer their respective claims 
to the ordinary Courts and not forced to 


(8) 31 M. 123; 3 M. L. T. 247; 18 M. L. J. 251. 

(9) (1914) 1 Ch. 492 at p. 500; 83 L. J. Ch. 427; 11 
L.' T. 534; 91 Manson 109; 58 S. J. 208; 30 T. L. R, 
218. 
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ask for an adjudieation by the Liquidation 
Court. 

After a careful consideration of the argu- 
ments addressed to us by the Counsel for 
the parties and of the authorities cited we 
are of opinion that in the present case the 
injunction was wrongly issued. -In our 
judgment O. XXXIX of the O. P. O. would: 
be applieable to proceedings in liquidation 
but we do not think that the mere fact 
that liquidation proceedings are pending 
would give a Liquidation Court jurisdic- 
tion to act under O. XXXIX. According 
to that Order where in any suit it is proved 
"that any property in dispute in a suit is 
in a danger” the Court may grant a tempo- 
rary injunction. While we consider that 
the expression ‘suit’ includes proceedings, 
we are of opinion that before action may 
be taken under O. XXXIX, r. 1, the pró- 
perty must be in dispute in such proceed- 
ings. In the present case the property, to 
wit, 10, Alipur Road, was not aetually in 
dispute in any proceedings. Whether or 
not proceedings under s. 185 or any other 
section of the Indian Companies Act would 
have given the Liquidation Court jurisdic- 
tion to issue the present injunction is a 
matter which. we do not feel called upon 
to decide, as, admittedly, no such proceed- 
ings were pending at that time, and as far 
as we are aware none have been instituted. 
We do not think that the mere fact that 
the appellant advanced a claim to being a 
mortgagee of 10, Alipur Road, and signi- 
fied his attention to act under the terms 
of that mortgage brought the said property 
into dispute within the meaning of this 
rule and Order, Nor do we think that the 
mere fact that another creditor, namely, 
the Alliance Bauk of Simla, Limited, in 
liquidation also claimed a lien on this 
property gave the Liquidation Court the 
necessary jurisdiction. We consider that 
before the property could be held to be in 
dispute in order that the provisions of O. 
XXXIX could be invoked some definite 
proceeding should have been instituted 
relating to thesaid property. We, there- 
fore, accept the appeal with costs and set 
aside the temporary injunction. Costs 
will be paid out of the assets in the hands 
of the liquidator. 

Z. K. 
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MADRAS HIGH COURT. 
CiviL APPRAL No. 177 or 1921. 
April 23, 1926. 

Present :—Justice Sir William Watkins 
Phillips, Krt., and Mr. Justice Madhavan 
Nair. 

Sri Sri Sri KRISHNA CHANDRA 
GAJAPATHI NARAYANA DEO 
MAHARA JULUNGARU ZEMINDAR OT 

. PARLAKIMEDI ano TRUSTEES OF THE 

Gops Sri RAMASWAMLI AND Sri 
'JAGANNADHAS WAMI or 
PARLAKIMEDI-—PLAINTIFF—APPRLLANT 
versus 
YALLA RAMAYYA AND OTRERS— 
DEFENDANTS— RESPONDENTS. 

Landlord and tenant—Suit in ejectment by land- 
lord—Inam grant, whether of melvaram or land— 
Presumption-~Burden of proof —Limitation Act (I X of 
1968), Sch. T, Art. 144,—Suwut by trustee to set aside alie- 
nation by preceding trustee—Article applicable. 

In deciding the question whether occupancy rights 
exist in lands granted in inam, there is no presump- 
tion in favour of the inamdav or pattadar on the one 
side or the ryot on the other and the case must, there- 
fore, be considered on its own facts irrespective of 
the question of onus. [p. 319, col. 1.] 

The decision of the Privy Council in Nainapillai 
Marakayar v. Ramanathan Chettiar (1) by which the 
burden of proving occupancy right is thrown on 
the tenant is only applicable in cases where the inam- 
dar is proved or admitted to be the owner of the 
land itself. |p. 315, col. 2.] 

Chidambara Sivaprakasa Pandara Sannadhigal v. 
Veerama Reddi (2) and Periakaruppa Thevan v. 


Aiyahars (6), followed. 

Nainapillai Marakayar v. Ramanathan Chettiar 
(1), distinguished. 

A suit by a trustee to set aside analienation by a 
preceding trustee is governed by Art. 144, Limitation 
Act, 1908. [p. 323, col. 1.1 | 

Appeal against the decree of the District 


Court, Ganjam at Berhampore, dated the 
29th November, 1920, in O. S. No. 3 of 
1917. 

The Advocate-General, Messrs. S. Srini- 
vasa Iyengar and A. Krishnaswami Iyer, for 
the Appellant. 

Messrs. P. Chenchiah, P. Venkataramana 
Rao and K. Kameswara Rao, for the Re- 


spondents, 
JUDGMENT. 

Phillips, J.—The'  plaintiff-appellant, 
who is the zemindar of Parlakimedi, brings 
this suit as trustee of gods Sri Ramaswami 
and Sri Jagannadhaswami, to whom the 
guit village of Kosamala was given as an 
inam either in 1500 or 1700 A. D. The 
plaint alleges that the grant consisted of 
"both melvaram and kudi:aram of the 
village and that originally rent was paid 
in kind on the varam system. Fora long 
period, the Parlakimedi estate, including 
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this inam village of Kosamala, was under 
the control of the Court of Wards, and in 
1869 after the estate had been surveyed, 
a settlement was effected and in that settle- 
ment certain money rents based on the 
nature of the soil and other advantages 
were fixed. "This settlement has continued 
in force until the date of suit. The plaint- 
iff sues for a declaration that this settle- 


. ment was beyond the powers of the Court 


of Wards as trustee of the gods and is 
not binding on the plaintiff. He also prays 
for a declaration that he is entitled to 
claim rent in kind from the defendants and 
for an injunction directing the defendants 
to pay rent in kind from Fasli 1326. The 
plaint is somewhat curiously framed in view 
of the admitted facts of the case and it 
seems to have been framed in such a way 
as to bring this suit entirely within the 
jurisdiction of the Oivil Courts. If, as 
alleged, the plaintiff is entitled to both 
varams in the lands, the defendants are 
mere tenants-at-will and the plaintiff could 
eject them or lease out the lands to them 
in any manner he pleases; consequently 
a suit for adeclaration that the money 
rents are not binding on him seems to be 
merely a preliminary step before preceed- 
ing to exercise the powers which healleges 
that he possesses. At the trial, however, 
a number of other points have been raised 
and in appeal the plaintiff's case has been 
put on two bases. firstly, it is said that 
the plaintiff, as owner of both varams, is 
entitled to deal with the lands as he 
pleases. Secondly, it is contended that, 
if the melvaram alone vests in the plaint- 
iff, then the act of the Court of Wards in 
making the settlement of 1869 is ultra 
vires and not binding upon him. This 
second claim is nowhere mentioned in the 
plaint but as the defendants pleaded that 
they had permanent rights of occupancy 
and that their rent had been settled for 
all time, the second portion of the plaintig's 
case was also considered. 

I will first deal with the plaintiff's prayer 
to revert to payment of rent in kind, by 
which is meant the varam system, under 
which the landlord takes a definite share of 
the produce. This undoubtedly is the 
system which originally prevailed-in most 
parts of this Presidency, for it has always 
been held that the ruler of the land was 
entitled toa share inthe produce. It is 
on this theory andon no other evidence 
that the plaintiff's case must succeed, if 
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at all. The village of Kosamala appears to 
have been held on a somewhat eurious 
tenure. At theearliest date of which we 
have any evidence, the village as a whole 
was leasedout toa mustajar who agreed to 
pay acertain fixed rent in money to the 
zemindar. This system continued for a 
long time, but, in later years instead of 
leasing the village to a mustajar, the village 
was leased sometimes to the village officers 
on behalf ofthe villagers, and sometimes 
.to a number of villagers and sometimes 
to all the cultivating ryots ofthe village. 
There is not a particle of evidence that the 
landlord ever dealt directly with each 
individual ryot and it is an essential part of 
the system of varam that each individual 
should contribute a definite share in what 
he produces to hislandlord. This leasing 
system is, therefore, clearly not a varam 
system. We also have evidence that as far 
back as 1826, the rent of the village was 
paid in money. The plaintiff relies on 
certain remarks in Ex. JJ as showing that 
there was a system of varam prevailing in 
his estate. Exhibit JJ consists of official 
correspondence from 1861 to 1864, which 
preceded the Survey and Settlement of the 
Parlakimedi estate. In this correspond- 
ence, we find certain references (at pages 29 
to 30 of the documents) that thers were re- 
cognised shares of the produce paid as 
reot in certain parts of the estate, but 
there is no reference to such share being 
paid in Kosamala village. Here [ may 
observe, that although there are admittedly 
separate accounts for Kosamala village, as, 
of course, there must be as it is a trust 
village, yet the pliintiff who was the trustee 
has failed to produce any one of these ac- 
counts. The only inference that can be 
drawn from this conduct is that the ac- 
counts, if produced, would be unfavourable 
to his ease, Seeing then that there is no 
evidence of varam rent having been 
paid to Kosamala at any time and that 
from so far back as 18.6 the rent has 
always been paid in money, it is impossible 
for the plaintiff torevert to the system of 
varam when there is no evidence that it 
ever existed. .Although, therefore, the right 
of the landlord to revert to varam rents 
is avery’ usual right, it is clear that the 
plaintiff has not proved that he has that 
right, for there is no evidence that such a 
tenure existed. Itis only ifit is proved 
that he is theownerof both the varams that 
he would have sucha right, for he would 
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be dealing with tenants-at-will and can 
impose. 

Coming to his first prayer that there 
should be a declaration that the settle- 
ment, by which the village has been leased - 
out for money rent according to fixed 
block rates, is beyond the powers of the 
trustee, it must be observed that the 
plaintiff bases his case on the allegation 
that varam rent was commuted by the 
Court of Wards into fixed money rent pay- 
able for all time. I have shown above that 
this is clearly wrong, for when the settle- 
ment was made, the rent prevailing in the 
suit village was money „rent and all 
that the Court of Wards did was to survey 
and classify the village and determine the 
proper money rent payable on the land. In- 
doing this, they cannot be said to have ex- 
ceeded their powers unless if can be shown . 
that they granted a permanent lease which 
would not be binding on the trust estate. 

The third prayer for an injunction direct- 
ing the defendants to pay rent in kind 
beforeany agreement has been made with 
them is clearly untenable when the plaintiff 
fails to show that such rent is customary or 
the subject of a contract. 

Prima facie, therefore, the three prayers 
put forward in the plaint are unsustain- 
able unless we go into the question of 
whether the plaintiffis or is not the owner 
of both varams in the land. Seeing that 
the plaintiff has put forward. his case 
a3 he has, I should have felt inclined to 
dismiss his suit in limine on the ground 
that the declarations asked for are en- 
tirely futile if the plaintiff's allegation that 
he owns both varams istrue. Butas the 
further question has been raised in the 
trial and argued here at considerable 
length I will proceed to deal with it. 

It has been found by the District Judge 
that the plaintiff is the owner of both 
varams and this finding is based on a sup- 
posed presumption in plaintiff's favour 
coupled with the faet that the defendants 
have not proved their occupancy rights. 
This presumption that the grant of an 
inam is presumably the grant ofthe land, 
itself, is sought to be justified by the recent 
decision of the Privy Council in Naina- 
pillai Marakayar v Ramanathan Chettiar 


(1). In that case the trustees of certain 

(1) 82 Ind. Cas. 223; 47 M. 337; A.I. R. 1994 P.O., 
65; 10 L W. 259; 22 A. L.J. 130; 34 M, L. T. 10; 
(1924) M. W. N. 203; 46M. L. J. 546; 10 O. & A. L. R. 
461: o: O. W. N.809; 511. A. 83; L. R. 5 A. (P. C.) 33 
(P, C). 
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temple lands sued to eject the tenants 
who pleaded occupancy rights. It was 
there held that the onus was upon the 
defendants to prove that they had a per- 
manent right of occupancy. Putting the 
result of the case as above, it would appear 
to be directly opposed to the decision of 
their Lordships in Chidambara Sivaprakasa 
Pandara Sannadhigal v. Veerama Reddi (2). 
It was formerly held by this Court that 
in the case of inams, especially in the 
case of inams granted to Brahmins, the 
presumption was that the grant was of 
melvaram only and not of the land itself. 
This presumption was held not to exist in 
Suryanarayana v. Patanna (3) which was 
affirmed in Upadrashta Venkata Sastrulu v. 
Divi Setharamudu (4). In Muthu Goundan 
v,Perumal Iyer (5) a Full Bench of this 
Court after considering the above rulings 
held that there was a presumption in law 
that in an tnam grant, both melvaram 
and kudivaram are included. This Full 
Bench decision was expressly overruled in 
Chidambara Sivaprakasa Pandara San- 
nadhigal v. Veerama Reddi (2). If, there- 
fore, we are to take it that the decision of 
the Privy Council in Nainapillai Marakayar 
v. Ramanathan Chettiar (1) means that in 
all suits by an inamdar to eject a- tenant, 
there is a presumption in favour of the 
inamdar that he is the owner of the land 
itself and that, therefore, the burden is 
on the tenant to prove that he has occu- 
pancy rights, the decision will be in direct 
confliet with that in Chidambara Sivapra- 
kasa Pandara Sannadhigal v. Veerama 
Reddi(2) The learned Advocate-General 
for the appellant: asks us to adopt this 
view, namely, that the later decision in 
Nainapillat  Marakayar | v. Ramanathan 
Chettiar (1) directly overrules the decision 
given only a year earlier, to which three 
of the Judges who gave the later decision 


@) 68 Ind. Cas. 538; 45 M. 586; 16 L. W. 102; 31 
M. L. T. 54; (1922) M. W. N. 749; 43 M. L. J. 640: 
A. I. R. 1922 P. O. 292; 37 ©. L. J. 199; 27 O. W. N. 
245; 49 L A. 286 (P. O.). 

(3) 48 Ind. Cas. 639; 41 M. 1012; 25 M. L. T. 30; 
(1918) M. W* N. 839; 23 O. W. N. 273; 9 L. W. 126; 
29 O. L. J. 153; 1 U. P. L. R. (P. C) 1: 38 M. L. J 


583; 21 Bom. L. R. 517; (1919) M. W. N. 483; 45 L A.. 


209 (P. C.). 

(4) 5L Ind. Cas. 301; 43 M. 166; 17 A. L, J. 725; 37 
M. L. J. 42; 21 Bom. L. R. 925; 26 M. L. T. 175; 39 
C. L. J. 441; 10 L. W. 633; 21 CO. W. N. 199; 46 I A. 
123; 2 U. P. L. R. IP. C) 16 (P. O.). 

(8) 63 Ind. Oas. 790; 44 M. 588; 40 M. L. J. 429; 13 
ti B) 483; (1931) M. W, N. 263; 29 M. L. T. 393 
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were parties. That they should have over. 
ruled their own very recent judgment with- 
out express reference thereto seems to me 
impossible and if the two decisions ean be 
reconciled, it should be done. I had to 
consider this point, sitting as a Single 
Judge, in Periakaruppa Thevan v. Aiyanars 
(6) and there I eame to the conolusion 
that the decision in Nainapillai Marakayar 


. v. Ramanathan Chettiar (1) by which the 


burden of proving occupancy right is 
thrown on the tenant is only applicable 
in cases where the inamdar is proved 
or admitted to be the owner of the Jand 
itself. A closer scrutiny of the judgment 
in Nainapillai Marakayar v. Ramanathan 
Chettiar (1) confirms me in this view. The 
judgment starts by stating as a principle of 
law that ‘it cannot now be doubted that 
where a tenant of land in India, in a 
suit by his landlord to eject him from 
them, sets up his defence that he has a 
right of permanent tenancy in the lands, 
the onus of proving that he has such 
right is upon the tenant." Then instead 
of making the presumption that the Jand- 
lord is the owner of the land, their Lord- 
ships proceed to consider the terms of the 
grant to the plaintiff and find that the 
grant inoluded the land itself, They then 
proceed to consider whether the tenants 
have proved that they had any occupancy 
rights. When, therefore, the principle 
above-mentioned was laid down, I think that 
the words “tenant of lands" must mean 
"tenant of lands belonging to his land- 
lord," that isto say, that thelandlord has 
a right not merely to the melvaram but 
to the land itself. In this view the two 
judgments axe not inconsistent and I, there- 
fore, adopt it. 

We then have to consider the evidence 
as to the grant. The plaintiff relies on 
three documents, Exs. IV, J and K, which 
all relate to the enfranchisement of the 
plaint inam. The original grant is mot 
available. These documents all show that 
the rent was a money rent. There is no 
specific reference to the grant ofthe land 
itself, The plaintiff relies on the state- 
ment in Ex. J that the area of the village is 
given. There is really nothing conclusive 
on the point in any of these documents, 
but there is a recitalin column 120f Ex. J 
namely, “The average net profits of the 
amaniyadar are Rs. 2,000", and this is 


(9) 91 Ind. Cas. 1027; 49 M. L. J. 609; 93 L, wy, 
625; (1925) M, W., N. 821; A. I. R, 1926 Mad. 136, 
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a somewhat peculiar phraseology if the 
amaniyadar or inamdar was really the 
owner of the lands themselves. We have 
no other evidence to support the plaintiff's 
case, but we have certain circumstances 
which do support the defendants’ claim 
to occupancy rights. The defendants and 
their predecessors have been in possession 
of these lands foras long as we have any 
record. If there is any record of 4 differ- 
ent state of affairs at an earlier date, the 
plaintiff would have produced it. It may, 
thereforé, be taken that for a very long 
time, the cultivators of the lands have been 
the defendants and their predecessors-in- 
interest. . It isalso very significant that the 
earliest tenure of which we have any record 
is this system of mustajari, namely, leasing 
out .the whole village to a middleman. 
The middleman is responsible for the rent 
of the whole village and it is he that has 
to make his arrangements with the cultiva- 
tors of the village lands. There is no direct 
dealing between the inamdar and the cul- 
tivator of the land. The rent payable by 
the mustajar must naturally have been 
proportionate to the rent that he will re- 
ceive from the ryots. It may fairly be pre- 
sumed, therefore, that when he took a lease 
the lands were under cultivation by the 
ryots. Inasmuch as there has never been 
any direct dealing between the inamdar 
and the ryots, the inference is strong that 
these ryots were in possession of thelands 
without the intervention of the inamdar, 
There is yet another piece of evidence in 
favour of the defendants and that is Ex. 
JJ. From a perusal of this exhibit, which 
consists of official correspondence between 
Government Officers, it will be seen that 
in making the settlement of the Parla- 
kimedi estate, the offieials were concerned 
with preserving not only the interests of 
the zemindar but also the interests of the 
cultivating ryots. It must be assumed that 
thege officers, at the time when they wrote, 
namely, from 1861 to 1864, were aware of all 
the circumstances of the case and were of 
opinion that the cultivating ryots had 
certain rights which required protection, 
It is well-known that many cultivating 
ryots in this Presidency do possess occu- 
pancy rights and such rights have been ex- 
pressly recognised by Statute in lands with- 
in estates. This right conferred by Statute 
cannot be said to be a new grant entirely 
but it is only a statutory recognition of 
what had in many cases previously exist- 


ot 
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ed. Parlakimedi is an estate within the, 
meaning of the Act I' of 1908 and the 
suit inam is within the ambit of that 
estate. It is not, therefore, difficult to 
assume that the right of the cultivators 
which the Government officials sought to 
protect was the right of permanent oc- 
cupancy. We have also evidence that from 
1870 at least, the defendants have been 
alienating their lands to the knowledge, 
and withthe permission of the inamdars 


' (Exs. V to IX and XII). No doubt, as point- 


ed out in Nainapillat Marakayar v. Rama- 
nathan Chettiar (1) such alienations are 
not necessarily proof of oceupancy right. 
They may merely mean that the trustees 
are lax in their duties, but in this case 
they are put forward to corroborate the 
other evidence of occupancy right, and I 
think some importance must be attached 
to them. Iam, therefore, satisfied on the 
evidence that the defendants have proved 
permanent right of occupancy in the land. 

It now remains to consider whether, in 
these circumstances, the action of the 
Court of Wards in making a settlement in 
1869 was ultra vires or not. Two conten-. 
tions are raised by the appellant: (1) that 
the settlement was in effect a grant of per- 
manent lease and consequently a - grant, 
beyond the. powers of a trustee, and (2), 
that it wasa grant of permanent occupancy 
right. The second objection must. neces- 
sarily fail, for the Oourt of Wards cannot: 
be said to have granted a right which al- 
ready belonged to the defendants. 

Coming to the firstobjection, it is alleged 
that this settlement was in effect the 
grant of a permanent lease. I have 
already found that the prevailing rent was 
money and not kind and consequently, 


. the settlement madeno alteration in this 


respect. The village wassurveyed and the 
fields classified according to the soil, posi-: 
tion, etc., and certain rates were proposed 
and finally accepted by the Court of Wards. 
The leases from 1869 weré granted annual- 
ly for the whole village. Of late years 
these leases have been in the names of. 
all, or nearly all, the cultivating tenants, 
but the lease amount was fixed on the 
village as a whole although we find that 
an amount was fixed for each separate 
holding. This procedure appears to have 
been adopted in order that the ryots may 
know the amount payable by each in- 
dividually, but in so far as the lease is 
concerned | the -signatories to the’ lease 
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were all and every one individually liable 
to pay the whole lease amount. Recently 
“in 1907 it has been sought to give in- 
dividual leases to the ryots, but of that 
procedure the plaintiff makes no complaint 
in his plaint whieh relates only to the 
settlement of 1869, The Court of Wards 
in no way bound itself to grant these 
leases in perpetuity and, if the leases, 
such. as Ex, EB, are perused, it is clear 
that they were to be in force for only 
one year. lf, therefore, the tenants had 
-any occupancy rights, there was no grant by 


. the Court of Wards ola permanent lease. . 


No doubt the defendants have alleged in 
their written statement that the settle- 
ment was intended to be for alltime and 
it had been acted upon ever since 1869. 
This assertion in itself willnot give the 
right to a permanent tenure to the ryots 
after 1869, for the other contracting party 
is not bound by it in any way. The settle. 
ment, therefore, cannot be deemed to be the 
grant of a permanent lease. 

It appears that prior to the settlement 
the rent of the whole village was somewhat 
less than that fixed by the Court of Wards. 
The lease of 1869, therefore, was in no way 
detrimental tothe trust, for the trust re- 
ceived an enhanced income therefrom. The 
plaintiff's prayer, therefore, for a declaration 
that this settlementis not binding on him 
as the present trustee must be disallowed. 
Any remedy which the plaintiff may have 
must be subject to the defendants’. rights 
of- occupancy in the land and he must 
proceed to seekany relief claimed by him 
in accordance with the provisions of the 
Estates Land Act. It is unnecessary to 
discuss here what form this relief can take, 
for that is a question which must be left to 
the plaintiff to decide for himself. 

I may here observe that the above ex- 
" amination of the case has justified the 
remark made earlier that the plaintiff 
framed his suit in a somewhat peculiar 
manner in order to bring it within the 
jurisdiction of the. Oivil Court. As he 
has chosen to do this, he must abide by 
the result, and that -is that the relief 


claimed by him in his plaint must be dis- 


allowed. 

The appeal is accordingly dismissed with 
costs. - : 

Madhavan Nair, J.-—This appeal 
arises out of a suit instituted by the 
gemindar of Parlakimedi as trustee of gods 


Sri Ramaswami and Sri Jagannadhaswami 


` SBMINDAR OF PARLAKIMEDI v. YALLA RAMAYYA, 


317 
for a declaration that the settlement by the 
Court of Wards of the mokhasa amania 
village of Kosamala granted in inam to the 
gods fixing an annual money rentis not 
binding on him and that he, as the present 
trustee of the said gods is entitled to re- 
vert to the old system of claiming rent in 
kind from the tenants in respect of their 
holdings. The defendants are the tenants 
of the Kosamala village. The plaintiffalleged 
in the plaint that both the melvaram and 
the kudivaram of the village was granted 
in tnam to the gods, that the varam system 
of sharing the produce prevailed in the 
village before the Court of Wards during 
the management introduced the fixed money 
rental system in or about 1869, that the 
system thus introduced is detrimental to 
the said trust and is not binding on him, 
that the tenants are not entitled to insist 
on leases with a fixed money rent it being 
open to the landlord to fix the kind of 
rent, that he sent notices to defendants 
intimating that he would elaim rent in kind 
from them and that as they did not accept 
his demands he has instituted this suit for 
the declaratory reliefalready referred to. 

The defendants pleaded that the grants 
to: the temple consisted only of melvaram 
that the kudivaram was always vested in 
them, that the varam system was never in 
force in this village, that the Court of 
Wards by their arrangement only con- 
firmed the system of payment in money 
that always prevailed, that it was intro- 
duced in the best interests of the gods and 
all the parties, that it was within the powers 
of the trustee to make such an arrangement 
and that the zemindar was not estopped 
from going back’ upon this arrangement 
which: has been uninterruptedly followed 
for a long time and that the plaintiff's suit 
was barred by limitation. 

It will be observed from the summary of 
the pleadings just given that the plaintiff 
based his claim for the declaratory reliéf 
on the ground thatthe grant of the Village 
tothe gods consisted of both melvaram and 
kudivaram in the village and that really 
the tenants are, therefore, only tenants-at- 
will whom he could eject according to his 
discretion after giving proper notice if 
they did not comply with his demands (see 
paras. 3, 12 and 14). In this view, the 
question of declaring that the arrangement 
of the Court of Wards fixing a permanent 
money rent is not binding on the pluintiff: 
and the other incidental questions raised 
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in the ease do not necessarily arise inas- 
much as the plaintiff, as the owner of both 
the melvaram and the kudivaram can make 
whatever arrangements he likes with the 
defendants who are only his tenants-at- 
will and his suit has to be dismissed. But 
the pleadings and the issues cover amuch 
wider ground. It is obvious that what the 
plaintiff really wants 
adjudication of what he states as a fact, 
viz. that the temple owns both the mel- 
varam and the kudivaram, and the defend- 
ants have given prominence to this ques- 
tion by averring in their statement that 
they have always had permanent kudivaram 
rights in their holdings. The question of 
permanent occupancy has thus assumed 
considerable importance in this case. Giv- 
ing the pleadings this extended scope, the 
ease of the plaintiff was argued by the 
learned Advocate-General also on the as- 
sumption that the temple owned only the 
melvaram right in the suit village. The 
learned District Judge dismisséd the suit 
and thereupon this appeal was filed by the 
plaintiff. 

The arguments at the Bar mainly dealt 
with the following questions :— 

(1) Whether the melvaram and the kudi- 
varam ofthelands in the village of Kosa- 
mala were vested in the gods Sri Rama- 
swami and Sri Jagannadhaswami? 

(2) Did the defendants pay varam rent, 
in kind decording to the sharing system as 
alleged by the plaintiff? 

(3) What is the nature of the arrange- 
ment effected by the Court of Wards in 
1869 and is the plaintiff entitled to question 
it ? 

(4) Is the plaintiffs suit barred by limit- 
ation ? 

(5) Is the plaintiffentitled to the declar- 
ation and injunction prayed for? 

The village of Kosamala is a pre-settle- 
mentinam. It was granted in inam to the 
two gods by Pratapa Rudra Narayana Dev, 
the zemindar of Parlakimedi, in or about 
the year 1500. The zemindar was also the 
hereditary "trustee of the said gods." The 
Parlakimedi estate was under the manage- 
ment of the Court of Wards from 1830 to 
1890 and again from 1905 till 1913 when the 
plaintiff attaining majority took its manage- 
ment into his hands. 

In early times—prior to the settlement and 
the advent of the Court of Wards—it is 
admitted that the revenue of the zemindari 
was collected either on the mustajari or the 
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kosht guta system. “In the kosht guta 
system an entire village is rented out to the 
whole body of ryots who make themselves 
jointly and severally responsible for the 
payment of the village revenue, irrespective 
of the land which they may choose to cul- 
tivate." (See page 241 of the Ganjam Dis- 
trict Manual). “The mustajari system is 
resorted to when money is scarce or when 
the landlord wants ready money or wishes 
to save himself the trouble of dealing with 
the ryots individually. The privilege of 
collecting the rents of the village or villages 
is put up to auction and sold to the highest 
bidder. The mustajar or renter makes an 
advance of money to the zemindar and col- 
lects what he can in kind from the ryots 
who suffer accordingly" (see page 212 of 
the Ganjam District Manual). Taking charge 
of the estate immediately after the rebellion, 
the Court of Wards proceeded to survey 
and settle the estate. “In 1861 a Survey on 
what is ealled the block system was com- 
menced and finished in 1867. In 1868 a 
rough classification of soils based on this 
block Survey was made and the rates of the 
different soils were fixed.” (See page 33 
of the Ganjam District Manual). Exhibit 
JJ series are the proceedings of the 
Court of Wards relating tothis Survey and 
Settlement. These proceedings show that 
the Court of Wards gradually fixed a new 
scale of money rents. In communication 
No. 1198 the Court fully approved the 
principle of moderation on which the Col- 
lector proposed to proceed in making the 
detailed assessment of the lands in this 
estate but they doubted whether Rs. 3-8-0 
per acre was a sufficiently moderate rate 
to. be put on dry lands of ordinary quality 
as a permanent demand. (See page 22 of 
the printed papers). From the same com- 
munication we see that hope was enter- 
tained that the cultivators of Kimedi would 
probably underthe Survey and tarumwar 
assessment pass from the joint rent system 
to permanent individual holdings. In or 
about 1869 fixed money payments on the 
block Survey system came into general 
vogue and holdings in the village were 


‘thus leased out annually at first on the 


kosht guta or joint lease system which 
gradually after,1905 made way forindividual. 
war collections, Exhibits BB and EE are 
instances of such joint muchtlikas. Exhibit 
XVIII isa patta executed toa cultivator 
of Kosamala village. Itis this system of 
annually leasing out the village at a money 
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rent determined according to fixed block 
rates that is sought tobe set aside by the 
zemindar on the various groundswhich have 
already been noticed. I will now proceed 
to discuss the grounds. 

The first question for determination is as 
regerds the nature of theestate that was 
granted in inam to the gods by the zemin- 
dar of Parlakimedi. If both the melvaram 
and kudivaram, as already pointed out, 
were ccnveyed in inam, then there can beno 
doubt that the defendants are only tenants- 
at-will and the trustee, the zemindar, is not 
bound by any prior arrangement made by 
the Court of Wards. On this question evi- 
dence has been let in by both sides ; but it 
was argued as a question of law by the 
learned Advoeate-General for the appellant 
that, aecording to the decisions, the burden 
of proving that they have rights of per- 
manent ‘occupancy in the landslay upon 
the tenants, defendante, fand since they 
have not discharged this initial burden by 
the evidence they have adduced the appel- 
lant, the inamdar,is entitled to succeed, 


however slender his evidence might be as ‘ 


regards the nature of the grants. In sup- 
port of his position strong reliance has 
been placed by the learned Advocate-Gen- 
eralon thefollowing observation of their 
Lordships of the Privy Council in Naina- 
pillar Marakayar v. Ramanathan Chetirar 
(1): "Itcannot now be doubted that when 
.atenanton land in India, in a suitby bis 
landlord to eject him from them, sets up 
a defence that he has a right of permanent 
tenancy in the lands, the onus of proving 
that he has such right is upon the tenant.” 
On behalf of the defendants it is pointed 
out that the broad interpretation sought 
to be put on this dictum is not warranted 
by the previous pronouncements of the 
Privy Council which go to show that in 
deciding with reference to evidence whether 
occupancy rights exist in lands granted in 
inam, there is no presumption in favour of 
the inamdar or patiadar on the one side or 
theryoton the other and that each case must, 
therefore, be considered on its own facts” 
irrespective of the question of onus. [See 
Chidambara Sivaprakasa Pandara Sanna- 
dhigal v..Veerama Reddi (2) and Upadrashta 
Venkata Sastrulu v. Divi Setharamuda (4).] 

For & long time the decisions of this 
Court took the view that an nam grant 
conveyed only the melvaram. In Surya- 
narayana v. Patanna -(3) the Privy Council 
pointed out that there is nosuch presump- 
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tion of law. Without expressly laying 
down that the grant conveyed the entire 
proprietary interest in the land including 
the melvaram and the kudivaram, their 
Lordships examined theevidence and decid- 
ed that permanent occupancy rights were not 
proved in the case. In Upadrashta Ven- 
kata Sastrulu v. Divi Setharamudu (4) their 
Lordships affirmed their previous decision 
and stated “each case must, therefore, be 
considered on its own facts; and, in order to 
ascertain the effect of the grant in the 
present case, resort must be had to the 
terms of the grant itself and to the whole 
circumstances so far as they can now be 
ascertained." (See page 171*). "These Privy 
Oouncil decisions were differently under- 
stood by different Benches of this Court. 
In one set of cases it was „held that both 
the melvaram and the kudivaram interest 
passed to the grantee unless the contrary 
was shown. In another set of cases it was 
held that there was no presumption either 
way according to the Privy Council cases. 
When the question came before a Full 
Bench in Muthu Goundan v. Perumal Iyer 
(5) the learned Judges held that there was 
an initial presumption in favour of the 
grant of both varams, thereby suggesting 
that the onus of proving that he has per- 
manent rights of occupancy lay on the 
tenant. All these cases were referred to in 
Chidambara Sivaprakasa Pandara Sanna- 
dhigal v. Veerama keddi (2). With refer- 
ence to the Full Bench decision their 
Lordships state thus: “A Full Bench of the 
Madras High Court, however, has in a 
recent case in Muthu Goundan v. Perumal 
Iyer (5) held that underlying the exposi- 
tion of their Lordships such an initial pre- 
sumption is to be inferred. Their Lordships 
cannot help observing that in drawing this 
inference the learned Judges are clearly in 
error. Each case must be dealt with upon 
its own facts with special regard to the 
evidence and circumstances therein. When 
the entire evidence on both sides is once 
before the Court, the debate as to onus is 
purely academical.” Here is a clear and 
express pronouncement of the Privy Coun- 
cil as regards the non-existence cf the 
presumption and alsoas to how each case 
should be dealt with. This case has not 
been referred to in Nainapillaà Marakayar 
v. Ramanathan Chettiar (1) Are we to 
understand that the Privy Council have 
gone back upon this view in Nainapillat 
*Page of 43 M.—[Hd.] i 
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Marakayar .v,. Ramanathan .Chettiar (1) 
and affirmed in effect the view of the Full 
Bench in Muthu Goundan v. Perumal Iyer 
(5) which their Lordships expressly stated 
was wrong? I think, not. Subsequent to 
the decision in Nainapilla? Marakayar v. 
. Ramanathan Chettiar (1) the dietum of 
their Lordships with reference to the 
burden of proof has been referred to in 
some decisions of this Court. In Tirupathi 
Goundan v. Shammanna Goundan (7) and 
Annamdevula Tata v. Ahamadulla Khan 
Sahib Bahadur (8): the learned Judges refer 
to the principle and give effect toit without 
considering the question how far it is in 
conflict with the principles enunciated by 
the Privy Council in Chidambara Sivapra- 
kasa Pandara Sannadhigul v. Veerama Red- 
di (2). In Bandaru Chellamma v. Dungala 
Pentayya (9) thé facts showed that the lands 
in question were originally forest lands in 
the zemindari and as regards such lands, as 
pointed out by the learned Judges, the High 
Court had held that the zemindar owned 
an absolute interest in them. In such cir- 
cumstances the onus of proving that he has 
an occupancy right certainly lay on the 
tenant. In Periakaruppa Thevan y. Aiya- 
nars (6) my learned brother pointed out 
that the dictum in Nainapillai Marakayar 
y. Ramanathan Chettiar (1)—so much relied 
upon by the learned Advocate-General— 
should be understood with reference to the 
particular facts of the case. The dictum 
of the Privy Council as regards the burden 
of proof is based upon two decisions 
referred to by their Lordships, viz., Sec- 
retary of State for India v. Luchmeswar 
(10) and. Seturatnam | Aiyar v. Venkata- 
chala Goundan (11). In Secretary of State 
for India v. Luchmeswar Singh (10) after 
examining the facts of the case, their Lord- 
ships state thus: “The Government un- 
doubtedly are tenants of the Darbhanga 
Raj. ltis for them to show why the land- 
lord may not recover his property....If we 
could not find out the origin of these things, 


(T) 86 Ind. Cas. 182; 48 M. L. J. 654; 21 L. W. 118; 
A. 1. R. 1925 Mad. 477. 

(8) 90 Ind. Cas. 401; 48 M. L. J. 701; A. I. R. 1925 
Mad. 890; 22 L. W. 528. 

(9) 79 Ind. Cas, 845; 20 L. W. 478; (1924) M. W.N. 
440; A. I. R. 1924 Mad. 828. 

(10) 16 O. 223; 16 L A. 6; 13 Ind. Jur. 10; 5 Sar. P, 
C. J. 275; 8 Ind. Dec. (N. s.) 147 (D. O... 

(11) 56 Ind: Cas. 117; 48 M. 567; (1920) M. W. N. 
61; 27 M L. T. 102; 11 L. W. 399; 38 M. L. J. 470; 
29. Bom. L. R. 578; 18 A. L. Ja 707; 47 I. A. 76; 25 
C. W. N. 488: (P. O)- 
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there would be strength in that argument. 
But as the origin of them is known, the 
argument loses its force.” In Seturatnam 
Aiyer v, Venkatachala Goundan (11) the 
following observations occur: “The plaint- -> 
iffs title was conceded, and the notice by 
which he purported to terminate the de- 
fendants’ tenancy was not disputed. It was 
also admitted that the defendants held 
under, if not from, the plaintiff. To resist 
the plaintiffs claim the defendants set up 
a permanent tenancy or an occupancy right 
in themselves." The facts of these cases 
and these observations show that in both of 
them, as pointed.out by my learned brother, 
it was either admitted or found as a fact 
that the tenants had been let into possession 
by the landlord who was the absolute owner 
and that consequently when the tenant 
claimed to possess occupancy right, it was 
incumbent on him to prove it. When 
similar circumstances arose in Nainapillai 
Marakayar v. Ramanathan Chettiar (1) 
their Lordships affirmed the same principle. 
In that case the facts show that the lands 
in respect of which a decree in ejectment 
had been made were part of the endowed 
property of the temple. Their Lordships 
after examining the terms of the grant 
found ihat the grant included the entire 
proprietary interest in the land and then 
they proceeded to consider whether the 
tenants have proved that they possess 
permanency rights (see page 351*). When. 
the landlord owns both the melvaram and 
the kudivaram interests in the land and the 
tenant sets up occupancy rights in such 
land, the burden of proving that he has 
such rights is on him. Ifthe dietum refer- 
red to in Nainapillai Marakayar v. Ramana- 
than Chetizar (1) is thus understood, it is 
not inconsistent with the decision in Chi- 
dambara Sivaprakasa Pandara Sannadhigal 
v. Veerama keddi (2). The decision in 


.Ballapragada Subbarayudu v. Valluri Na- 


rasimha Rao (12) does not express any 
definite.opinion on this question. It follows 
as aresultof this discussion that we have 
to decide tke question whether occupancy 
rights exist in this case or not by examin- 
ing the entire evidence given by both the 
parties. et l 

As already mentioned, the grant is an 
ancient one having been made by the 
zemindar of Parlakimidi in or about the 

(18) 83 Ind. Oas: 623; (1924) M. W. N. 553; 47 M. 
L. J. 558; A. I. R. 1994 Mad. 907. . 
 *Pageof 47 M.—([Ed.] 
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-year 1500. It is clear from the evidence, 
‘and this is more or less conceded, that at 
the time of the grant and long before that, 
the prevailing tenure was the mustajari 
or kosht guta system. This shows that 
‘there have always been cultivating tenants 
on the estate. This mustajari or kosht 
guta system continued for a long time 
after the grant also. When we examine 
‘the history of the holdings we find that the 
tenants have been dealing with them in a 
way which will show that the kudivaram 
interest vested with them. Exhibits V to 
XX are alienations of holdings by the 
tenants and these have been proved to 
‘have been made" tothe knowledge of the 
estate. Exhibits V, XV and XVI are sales 
by tenants which range over a period 
from 1870 to 1903. The cultivators’ hold- 
ings were always shifting (see Ex. JJ. 
page 19 of the printed papers). The 
inamdar did not really concern himself 
with the way how the holdings were dealt 
with by the tenants. He did not deal with 
them directly. The mustajar who collected 
the rent gave him the promised amount and 
‘he was quite satisfied, Plaintiff's witness 
No. 4 gives evidence to the effect that the 
tenants have inherited their holdings from 
generation to generation. In fact, evidence 
of succession from father to son cannot 
be denied by the estate. This is evidenced 
from the fact that the defendants are 
sued as representatives of the tenants 
who occupied the land in 1869 when the 
system complained of , was introduced 
by the Court of Wards. Exhibits JJ 
series already referred to show elearly that 
the tenants had valuable rights in the 
land which the Court of Wards showed 
‘an anxiety to protect. Exhibit E shows 
that the ryots who had left the village of 
Kosamala when conditions were unfavour- 
able wanted to return to their old holdings 
in their own village and when there were 
difficulties in connection with that, they 
asked the Collector to give them protec- 
tion. This is the state of affairs that 
is generally disclosed by the evidence 
given by the tenants. Turning to the evi- 
dence given by the tanmdar, it is extremely 
meagre and inconclusive. The inam grant 
-is not before us, but the plaintiff: strongly 
relies upon Exs. K, IV and J to show that 
he owns both the kudivaram and the 
melvaram in the village. Exhibits K and 
IV are statements made before the Inam 
Commissioner and Ex. J is a copy of 
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extract from the Inam Register. In Ex. J 
it is stated that the lands are cultivated 
annually. The learned Advocate-General 
argues that the use of the word ‘land’ shows 
that the entire land meaning both the 
melvaram and the kudivaram, that is, the 
entire proprietary interest in the land, 
must have been granted to the znamdar. 


-I am satisfied that no conclusive inference 


ofthis kind can be drawn from the mere 
word “lands” in Ex. J. The observations 
of Venkatasubba Rao, J. in Chidambara- 
gurukkal v. Sivagnana Sundaram Pillar 
(13) with reference to such an argument 
put before him may be referred to with 
advantage here: “The word ‘land’ is not 
used with special reference to the subject 


of the grant......... In the context, no signi- 


ficance attaches to the use of the par 
ticular word ‘land.’ The tenants are not 
parties to this document and there was no 
occasion to refer to the rights of the inam- 
dar as distinguished from those of the 
tenants." Ona consideration of the entire 
evidence, I am satisfied that the defendants 
who are tenants of the Kosamala village 
have proved that they own the kudivaram 
interest in their holdings. The finding of 
the District Judge to the contrary cannot be 
accepted. He discusses the question in 
para. 30 of the judgment, but, beyond a re- 
ference to a few decisions of this Court 
and a statement of some aspects of the 
evidence given by the defendants, there is 
noreal examination of the evidence relating 
to the question, nor is there any reference 
to the evidence of the plaintiff. His find- 
ing is unsatisfactory and, as I have shown 


'&bove, cannot be accepted. 


The next question for consideration is, 
what is the system of payment of revenue 
that prevailed in this village prior to the 
introduetion as mentioned by the plaintiff 
for the first-time of the money rent system 
by the Court of wards? The plaintiff 
contends that the system that existed was* 
the varam system, while the tenants state 
that the payment of money rent was the 
system in vogue and that the Court of 
Wards did notintroduce any innovation but 
"simply confirmed the system that always 
prevailed." There is no evidence in 
support of the plaintiff's contention. If his 
case is true, he should have been able to 
supportit by producing the accounts of 


(13) 79 Ind. Oas. 619; 47 M. L. J, 598; (1024) M, 
W.N. 487; A. I, R. 1924 Mad. 833, 
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‘the estate, lIt'cannot be said that there 
are no aecounts relating to the revenue 
collections of Kosamala village. Exhibits 
J and IV refer to accounts of certain 
.Speeified fasli years, Exhibit F refers to 
cash balance report. These documents show 
the existence of accounts which prima facie 
would be the best evidence in support of 
the plaintiffs contention. Instead of pro- 
dueing those aecounts he leaves it to the 
Court to draw inferences as regards the 
practice of rent collections prevailing 
in the village. The failure to produce 
these accounts is fatal to the plaintiff's 
case. The inference is that, if the accounts 
were produced, they would probably 
support the contentions of the defendants 


and hence they have been kept away from . 


tie scrutiny of the Court. Instead of produc- 
ing his accounts, the plaintiff relies on refer- 
-ence to shares which are found in the cor- 
respondence of the Court of Wards, Ex. JJ 
“series, relating to the block Survey and sub- 
sequent settlement. These donot by any 
means prove that the varam system prevail- 
edin the Kosamala village prior to the 
management bythe Courtof Wards. Further, 
as pointed out by the defendants, there is 
nothing to show that these proceedings 
relate to the Kosamala village also. Ad- 
mittedly they deal with the settlement of 
the zemindari tract. - No doubt, one of the 


proceedings No. 6589, as pointed out by the’ 


learned Advocate-General, refers to classi- 
fication and assessment of an area including 
‘inam villages’. This does not specifically 
show that the Kosamala village is included 
in these proceedings as there were also 
other inam villages in the zemindari. How- 


ever, the poinf is not of much importance: 


as none of these documents, Ex. JJ series, 
prove that the varam system prevailed at 
.the time when the Court of Wards introduc- 
ed payment of money rents fixed on: the 
block Survey system. The evidence given 
e by the tenants shows that money payment 
must have been the system which prevailed 
‘even beforethe Court of Wards took up the 
managementand confirmed it. Exhibit I 
prepared in 1835 isan account of the year 
1826 prior to the management of the Court 
of Wards, "This refers to the cist of wet and 
dry land. This means assessment of revenue 
in money. In Ex. XX, dated 1860, a com- 
plaint preferred by five men of Kosamala 
to the Acting Principal Assistant Collector 
of Ganjam District, reference is made to the 
fact that the lands directed. to be put in 
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complainant's possession bore a cist of 
Rs. 76. Exhibit J states that the village has 
been providing an average net profit of 
Rs. 2,000. It also says that the assessment 
comes to Rs. 5an acre. Exhibit IV under 
column 14 makes mention of cash rent as 
perlease by the zemindar and gives the rates. 
Exhibit K also refers to cash payment. The 
evidence given by the defendants shows 
that money-rents prevailed in this village 
from 1826 to 1865. Admittedly it pre- 
vailed since that date also. It is suggested 
that it must have prevailed prior to 1826 as . 
well. According to the mustajari or the 
kosha guta system the zemindar- received 
payment due to him in money. It seems to 
me that the reference to cists and omission 
of any indication of the existence of sharing . 
system show the contentions of the defend- 
ants to be true. On this point the District 
Judge has come to a correct conclusion 
and I agree with his opinion. It follows 
that the plaintiff has not made out a case 
that he is entitled to claim rent in kind 
from the defendants in respect of their hold- 
ings. The prayer for declaration and in- 
junction as regards this right cannot, there- 
fore, be granted to him. e 

The third question for consideration is as 
regards the nature of tke arrangement 
effected by the Court of Wards in 1869. It 
is alleged by the plaintiff that it was intro- 
duced “for all time in respect of the village 
and is detrimental to the interests of the 
trust." /See para, 9 of the plaint). The de- 
fendants allege that “the Court of Wards 
did nothing by way of innovation butsimply 
confirmed the system that always prevail- 
ed." (See para, 10 of the written state- 
ment). There is no evidence that a perma- 
nent arrangement fixing the rates for ever 
binding on the estate as a Permanent Settle- 
ment was ever introduced by the Court of 
Wards. As I have already shown payment 
of rent in money prevailed when the Court 
of Wards took up the management, By 
block surveying the zemindari and settling 
the rates on that system they only placed 
the existing arrangement on a more scienti- 
fic and definite basis. There is no evidence 
to show that they effected what may -be 
called alienationsofland by giving perma- 
nent leases on fixed money rates as con- 
tended for by the plaintiff. It is admitted 
that the lands are annually leasedout. The 
fact that the same rates continued in the 
leases does not show that the arrange« 
ment of 1869 was a permanent one, Inthig 
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view, the question as to whether a trustee 
can make permanent alienations of trust 
property by granting perpetual leases does 
not really arise for consideration, though 
Mr. Venkataramana Rao for the respondents 
argues that, even if considered as a perma- 
nent arrangement—as his clients assert it to 
be—itis binding on the estate inasmuch as 
it was introduced hy the Court of Wards on 
‘account of extreme necessity. However, 
the question of law argued does not really 
arise for decision. The arrangement intro- 
duced by the Court of Wards has not been 
shown to be detrimental in any way to the 
interests of the trust; on the other hand, it 
appears that the revenues of the trust have 
really inereased as a result of this measure. 
Since the arrangement is not a permanent 
one and has not been proved to be detri- 
mental to the trust, the plaintiff is not 
entitled to a declaration that the settlement 
is not binding on him. His remedy, if he 
is so advised, will be to take appropriate 
proceedings to alter the prevailing rates if 
he can make out a proper case. 

If the arrangement is to be regarded as 
& permanent one, then, according to the 
decisions of this Court, the. plaintiffs suit 
would be governed by Art. 144 of the Limi- 
tation Act [see Vidya Varuthi Thirtha Swa- 
migal v. Balusami Ayyar (14), Ranga Dasan 
v. Latchuma Dasan (15) and Govinda Rao 
Avergal v. Chinnathambi Pillai (16)] and it 
is in time, since the plaintiff attained 
majority in 1913 and the suit was instituted 
in 1916. 

It follows from the findings given above 
that the plaintiff is not entitled to the de- 
clarations and the injunction that he has 
sought for in this case. The appeal must, 
therefore, be dismissed with costs. 


V. N. V. Appeal dismissed. 
(14) 65 Ind. Cas 161; 44 M. 831; (1921) M. W. N. 
419; 4L M. L. J. 316; 3 U. P. L. R. (P. O.) 62; 15 L. 
W. 78; 30 M. L. T. 68; 3 P. L. T. 215; 48 L A. 302; 26 
O. W.N 537; 24 Bom. L. R. 629; 20 A. L. J. 497; A, 
I. R. 1922 P. O. 123 (P. O). 

(15) 86 Ind. Oas. 231; 48 M. L. J. 114; 21 L. W, 13; 
A. I. R. 1925 Mad. 822. 

(18) 91 Ind. Cas. 377; 49 M. L. J. 640; (1925) M, W, 
N. 871; A. ILR. 1026 Mad, 103; 24 L, W., 329. 
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RANGOON HIGH COURT. 
First CIVIL APPEAL No. 179 or 1925. 
May 3, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Carr. 
Toe SEORETARY or STATE FOR 
INDIA iN COUNOIL—APPELLaNT 


versus 
Tue CHETTYAR Frau or S. R- M. M. R. 


M. AND OTH8RS — RESPONDENTS. 

Land Acquisition Act (I of 1894’, ss. 10, 48—Ac- 
quisition, effect of—-Withdrawal from acquisition, 
whether re-vests title im clatmant—Transfer by Gov- 
ernment—Deed, necessity of —W ithdrawal on condition 
of re-conveyance as gift, effect of —Mortgage by claim- 
ant, validity of —Government of India Act, 1915, (5 
& 6 Geo. V, c. 61), s. 30 (2)—Transfer of Property Áet 
(IV of 1882), s. 48. 

When a Collector makes an award under s. 11 of the 
Land Acquisition Act and takes possession of the 
land acquired, the land vests absolutely in the Gov- 
es free from all incumbrances, [p. 323, cl. 


“There is nothing in law preventing Government 
from restoring the state of affairs which prevailed 
before the proceedings commenced by annulling the 
acquisition, but where: property has once vested in 
the Government under s. 16 of the Land Acquisition 
Act the Government can divest itself of the ownership 
and re-convey the same to the original owner only by 
a written deed. [p. 326, cols. 1 & 2; p. 327, col. 1.] 

The fact that on the representation of the claimant 
to makea gift ofa portion of the acquired land the 
Government ‘withdrew’ from the acquisition does 
not divest the Government of its ownership or re- 
vest the same in the claimant soas to entitle the 
claimant to create a mortgage over the same. liven if 
the acquired land could under such circumstances 
be regarded as having re-vested in the claimant it 
could have re-vested only for the limited purpose of 
re-conveying the same to the Government. ,p. 327, 
col. 2. 

First appeal from the judgment of Origin- 
al Side, in Civil Regular Suit No. 459 of 
1924. 

Mr. A. Eggar, Government Advocate, for 
the Appellant, 

Mr. N. M. Cowasjee, for Respondent No, 1. 


JUDGMENT.—The facts of this case, 
which are notin dispute, are as follows: 

On the 23rd of December, 1919, the Gov- 
ernment of Burma issued a notice under 
the Land Acquisition Actof 1894 of thtir 
intention to aequire certain land at Pegu 
for the purpose of construeting a8 hospital. 
The aequisition proceeded and, on the 28th 
of May, 1920, the Oollector made an award 
under s, ll ofthe Act; and, on the 29th of 
May, unders. 16 of the Act, he took pos- 
session of the land. The effect of this 
under s. 16 was that the land vested 
absolutely in the Government free from all 
jncumbrances. 

This land belonged to the late Lim Ohin 
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Tsong. He was dissatisfied with the award 
of the Collector and applied for a reference 
to the District Court, under s. 18. This 
reference was heard, and, on the 24th of 
August, 1920, the District Court made an 
award very largely enkancing the amount 
df compensation given by the Collector. 
The Government then preferred an appeal 
against the District Court's judgment, in 
Civil First Appeal No. 196 of 1920, of the 
Chief Court of Lower Burma. 


Whilethis appeal was still pending, on. 


the 7th of Oetober, 1921, Lim Chin Tsong 
deposited with the plaintiff-respondent firm 
certain title-deeds assecurity fora loan taken 
on a promissory note. Among these deeds 
were the title-deeds of the landin Pegu 
which was the subject of the acquisition 
proceedings. 

Six days later, on the 13th of October, 192], 
Lim Chin Tsong wrots to the Commissioner 
of the Pegu Division a letter (Ex. H) which 
reads as follows :— 

"Having learnt that there is a great 
public need for a new hospital at Pegu, I 
venture to offer apart of the land owned 
by me to the west of the Court House for 
the site. I shall require to reservea plot 
measuring some two acres or more on the 
south of the site for lawyers’ quarters, but 
the rest of the land [shall be glad to offer 
to Government to meet this urgent public 
requirement. The purpose for which the 
land was being required was not known 
to me at the time when proceedings for 
requisition were taken and I shall now be 
gladto withdraw the proceedings in the 
Chief Court if Government will pay the 
costs of that and the previous proceedings.” 

- This offer was transmitted by the Com- 
missioner to the Local Government who 
then sent to Lim Chin Tsong a telegram, 
of which (Ex. J) is acopy, which reads: 
“The Lieutenant-Governor has to-day heard 
of your most generous offer to present to 
the Local Government for the purpose of 
buidding a new hospital at Pegu a part of 
the land owned by you west of the Court 
House and desires to express the most 
sincere thanks for your gift. His Honour 
much appreciates your publie-spirited ac- 
tion which he hopes will be emulated by 
others who may wish to benefit their fel- 
low-men. Subject to your consent it is 
proposed to call the building the Lim Chin 
Tsong Hospital in order that your name be 


permanentlyassociated with its foundation.” - 


Mr. Lim’ Chin Tsong replied to this tele- 
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gram by a letter (Ex. K) which is unimport- 
ant. Onthe 21st of November, 1921, the 
Government published a notification Ex, L 
acknowledging Mr. Lim Chin Tsong's gift in 
the following :—“The Lieutenant-Governor 
desires to acknowledge the generosity of 
Mr. Lim Chin Tsong in presenting to the 
Local Government a valuable piece of land 
for the purpose of building a new hospital . 
at Pegu.” There the matter rested for 
some time. 


On the 15th of March, 1922, Lim Chin 
Tsong’s legal advisers wrote to the Govern- 
ment Advocate, Burma, a letter (Ex. J) in 
which they proposed that the appeal then 
pending in the Chief Court should be dis- 
missed on the Government paying or under- 
taking to pay to Lim Ohin Tsong the sum 
of Rs. 5,000 odd being the expenses incur- 
red by him in the land acquisition pro- 
ceedings. Exhibits 2 to 6 are further letters 
relating to this matter and, as a consequ- 
ence of this correspondence, a petition, of 
which Ex, S is a copy, was presented to 
the Chief Court and on this petition the 
appeal of the Government was dismissed 
with costs, as agreed, to be paid to Lim 
Chin Tsong. Much stress has been laid on 
the wording of this petition, especially on 
the first paragraph. The petition reads 
as follows:— 

* 1, The Local Government has with- 
drawn from the acquisition out of which 
this appeal arose. 

“2, It has been agreed between the 
parties that the Local Government shall 
pay to your petitioner the sum of Rs. 5,235-6 
in all on account of costs.” 

It was signed by Messrs. Giles and 
Ormiston, Advocates for Mr. Lim Chin 
Tsong, and was endorsed with the consent 
ofthe Government Advocate. Again, fora 
considerable period after this, nothing fur- 
ther occurred; but, on the 27th of February, 
1923, the Deputy Commissioner of Pegu 
wrote to Lim Chin Tsonga letter (Ex. M) 
which reads as follows:— 


“With reference to the gifts of land made 
by you to Government for the purpose of 
building the Lim Chin Tsong Hospital in 
Pegu, I have the honour to request that you 
will be so good as to make the land over 
by registered deed of conveyance to the 
Deputy Commissioner, Pegu, at the Regis- 
tration Office, Pegu, either personally or by 
agent or representative or assign duly 
authorised by power-of-attorney, vides, 32 
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of the Registration Act, read with s. 123 of 
the Transfer of Property Act. 

"2. . As regards stamp duty, no duty is 
chargeable, vides. 3 (1) of the Stamp Act. 

"I should be grateful if the matter 
could be settled at your earliest conveni- 
ence. 

Exhibits N, O and P are reminders 
issued on this letter to which no reply was 
received. Then, on the 23rd July, 1923, the 
plaintiff firm, through their Advocates, 
wrote to the Deputy Commissioner, Pegu, 
a letter (Ex. A) giving notice that the plaint- 
iff claimed to be a mortgagee of the land 
in question on a mortgage created by 
Lim Chin Tsong in October, 1921. The 
Deputy Commissioner, by Ex. Q, forward- 
ed a copy of this letter to Lim Chin Tsong 
on the 3rd of August, 1923, enquiring whe- 
` ther the facts stated in Ex. A were correct, 
and again asking Lim Chin Tsong to make 
over the land by registered deed of con- 
veyance. To this letter Lim Chin Tsong 
replied by Ex. E, dated 14th August, 1923. 
He said that he would be pleased to make 
over the land by registered deed as sug- 
gested and promised to look into the matter 
raised in the letter from the plaintiff's Ad- 
vocates. (Exhibit R is a copy of Ex. E). 
He added that he had been searching for 
the title-deeds of this land and was glad to 
know where they were. About the begin- 
ning of November, 1923, Lim Chin Tsong 
died and it waslater found that his estate 
wis insolvent. 

There was further correspondence be- 
tween the Deputy Commissioner, Pegu, and 
the plaintifs Advocates by letters xs. O, 
D and F, and, finally, by Ex. G, the plaintiff 
gave the Daputy Commissioner notice of 
his intention to file a suit and this suit was, 
in faet, filed on the Original Side of this 
Court on the 19th August, 1924. 


In the suit the plaintiff claimed a mort- 


gage-decree under the equitable mortgage 
alleged to have been created by the deposit 
of title-deeds in October, 1921, for.the land 
now in question subject to the acquisition 
proceedings and the other lands of which 
the title-deeds had been deposited with 
: the firm. 

We are not now concerned with any- 
thing but the landat Pegu which was the 
- subject of the acquisition proceedings. 

In para. 6 of the plaint the plaintiff claim- 
ed that by the petition inthe Chief Court 
the Local Government had withdrawn from 

the acquisition proceedings. He claimed 
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that he had an effective mortgage over 
the property in question which could 
not be affected by the alleged gift by Lim 
Ohin Tsong. He claimed also that even if 
it were held that, at the time of deposit 
of title-deeds, Lim Ohin Tsong had no 
right or title to the property in question, 
the withdrawal by the Local Government 
from the acquisition proceedings with the 
consent of Lim Chin Tsong re-vested the 
title in the said Lim Chin Tsong and that 
the said mortgage took effect under s. 43 
of the Transfer of Property Act. He claim- 
ed, in para. 12 of the plaint, that if it were 
held that he had no mortgage or charge on 
the land itself, he had a charge on the 
amount of compsnsation payable to Lim 
Chin Tsong for the acquisition of his pro- 
perty. 

The learned trial Judge found that the 
Government did withdraw in law from their 
possession of the property at Pegu and that 
it did revert into the legal possession of 
Lim Chin Tsong. He considered that the 
words in the petition (Ex. S), "the Local 
Government has withdrawn from the acqui- 
sition out of which this appeal arose,” 
meant that the Government had abandoned 
its property in the land in question. 
He laid some stress on the fact that 
the Deputy Commissioner had subsequ- 


ently asked Lim Chin Tsong to make 


over ths land by a registered conveyance, 
and asked, “How can anybody make a piece 
of land over by registered desd unless the 
legal property in the land is his own’? 
H3 held further that by the operation of 
s. 43 of the Transfer of Property Act and on 
principles of equity the plaintiff acquired a 
valid mortgage on the property as soon as 
the property again vested in Lim Chin 
Tsong, He accordingly rave the plaintiff a 
mortgage-decree for the sale of the land in 
dispute as well as of the other lands as to 
which there was no dispute. P 

Against that judgment the Secretary of 
State has brought this appeal. 

It appears clear on the recital of facts 
given above that in October and Novem- 
ber, 1921, none of the persons concerned 
fully realised the actual state of affairs. 
Lim Chin Tsong, when he offered to give 
the land to the Government, was offering 
to give something to which he had no title 
but which actually belonged to the Govern- 
ment itself. He also offered to withdraw 
the proceedings in the Chief Court, which 
had not been instituted, and, therefore, 
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could not be withdrawn, by him. These facts 
were also overlooked by the Lieutenant- 
Governor when he sent his telegram, Ex. J, 
which by implieation accepted the gift. 
They were again overlooked when the Notifi- 
cation, Ex. L, was published. 

Again, in March and April, 1922, when the 
question of settlement of the appeal was 
dealt with, the facts were misconceived. 
By consent the appeal was dismissed, the 
effect of which was to leave the award of the 
Distriet Court still standing good. 

No steps were taken at the time to have 
a valid deed of gift executed. Although the 
Deputy Commissioner wrote to Lim Chin 
Tsong, asking him to execute a registered 
conveyance, he did not do so until almost 
.eleven months after the dismissal of the 
appeal,and some fifteen months after the 
actual offer and acceptance of the gift. 

The plaintiff relies very strongly on the 
statement in the first paragraph of Ex. S 
that the Government had withdrawn from 
the acquisition proceedings, and contends 
that this statement must be accepted as 
correct. To this the learned Government 
Advocate replies that under s. 48 of the 
Land Acquisition Act the Government 
could not lawfully withdraw from those pro- 
ceedings after the Collector had taken pos- 
session of the land. This Mr. Cowasjee, for 
the plaintiff, counters by the contention 
that there is nething in the Act to prevent 
the Government from restoring the state of 
affairs which existed before the proceedings 
commenced with, of course, the consent of 
. the other party to the proceedings. With 
this contention we agree, but we do not 
think that such a course of action could 
properly be described as a withdrawal 
from the acquisition. It would be rather 
an annulment of a completed acquisition. 
Forthe acquisition was, in fact, complete, 
although the amount of compensation to 
be paid remained to be finally determin- 
ed. And the question how such an 
annulment could be effected still remains 
to be answered. Clearly it would be neces- 
sary that the Government should in some 
manner re-convey the property to Lim 
Chin Tsong who on his part must relin- 
quish all claim to compensation for the 
acquisition, This is not denied, but we are 
asked to hold that on the fact disclosed 
such a re-conveyance was effected. This we 
are unable to hold. Assuming for the 
. moment that a re-conveyance could be effect- 
ed in this informal manner we do not con- 
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sider that the facts disclose any intention 
on the part of either the Government. or 
Lim Chin Tsong that this should be done, 
We find it extremely difficult to believe that 
had there been any such intention steps 
would not have been taken to complete the 
whole transaction in due form. 

The question also arises whether Govern- 
ment was competent to divest itself of its 
property in this manner. Mr, Cowasjee 


‘points out that, under the Crown Grants 


Act, XV of 1895, the provisions of the 
Transfar of Property Act do not apply to 
transfers by Government. . There are, never- 
theless, statutory provisions relating to such 
transfers. Section 16 of the Burma Town 
and Village Lands Act provides that land 
at the disposal of Government may be dis- 
posed of (a) by grant or lease, conferring 
such interests therein and on such condi- 
tions as the Local Government may by rule 
preseribe." The rules under this section 
do not provide for disposal by grant except - 
for religious edifiees and they lay down 
very definite procedure for the issue of 
leases. Olearly they contain no provision 
authorising such a conveyance as that 
which the plaintiff claims to have been 
effected in this ease. We note that Mr. 
Cowasjee contends that this Act is not ap- 
plicable to such a case as this. We have, 
however, only quoted the Act to show that 
it affords no authority for the plaintiff's 
claim. : 

The Government of India Act, 1915, is 
more important. Section 30 lays down 
that". any Local Government may, 
on behalf and in the name of the Secretary 
of State in Council, and subject to such 
provisions and restrictions as the Secretary 
of State in Council, with the concurrence 
of a majority of votes at a meeting of the 
Council of India, prescribes, sell and disg- 
pose of any real or personal estate whatso- 
ever in British India, within the limits of 
their respective Governments, for the time 
being vested in His Majesty for the pur- 
poses of the Government of India... .” 

Clause (2) of the same section says: 
"Every assurance and contract made for 
the purposes of this section shall be execut- 
ed by such person and in such manner as 
the Governor-General in Council by resolu- 
tion directs and authorises and if so exe- 
cuted may be enforced by or against the 
Secretary of State in Oouncil for the time 
being." R4 4 

This provision clearly contemplates that, 


~ 
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transfers should be made by written deed. 
It would, indeed, be surprising were this 
not required. It is certainly not in the 
publie interest that Government should dis- 
pose of its property otherwise than in & 
formal manner and by written instrument. 
The Governor-General in Council did in 
- fact issue directions by resolution in the 
Homs Department (Judicial), dated the 2nd 
June, 1913. This resolution was issued 
under.the East India Contracts Act, 1870 
(33 & 84 Viet, c. 59), and the Govern- 
ment of India Act, 1859, (22 & 23 Vict., 
c. 41). Those Acts were both repealed by 
the Government of India Act, 1915, but 
under s, 130 of that Act the repeal did not 
. affect the validity of the resolution, which 
is still in force, but has been amended in 
various details under the Government of 
India Act, 1870. | 

In that resolution the Governor-General 


in Council declares that deeds, contracts . 


-and other instruments may be executed as 
follows. Then follow a large number of 
details. Paragraph R provides for the 
execution of contracts in the territories 
under the administration of the Govern- 
ment of Burma, and spacifies the officers by 
whom they may be executed. 

It is clear that there was no execution 
ofany contract in favour. of. Lim Chin 
Tsong by any officer of the Government in 
tha present case. We are clearly of opinion 
therefore, that under s. 30 (2) of the Gov- 
ernment of India Act, 1915, there was no 
contract or transfer binding on and enforce- 
able against the Secretary of State. 


We have been referred to the case of 
Subrahmanian Asari v. Secretary of State 
for India (1). In that case the land in 
question had been acquired by the Govern- 
ment in 1873 but ib was found that the 
Collector had in 1873 got back the com- 
pensation money. The District Judge held 
that the acquisition was not cancelled by 
the return of the purchase-money and that 
the properties which had become vested 
in the Government had never been divested. 
The learned Judges of the High Court said 
in their judgment: “We are unable to 
agree with the Judge that even after the 
re-covery of the compensation money from 
. the plaintiffs predecessor-in-title, the title 
continued to vest in the Government..." 
They held, however, that on other grounds 
the plaintiffs suit failed, "This expression 
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cannot regard it asan authority. Nor, on 
thefacts, as stated in the report, do we 
agree with it. 

Our view of the facts of the present case 
is that the acts of the parties did not 
operate to divest the Government of its 
title in the land in dispute and to re-vest 
it in Lim Chin Tsong. On this view of the 
case the plaintiff can have no mortgage on 
thatland, which did not belong to Lim 
Chin Taong ab the time of his deposit of 
the title-deeds or at any time thereafter. 

It may be desirable, however, to consider 
another argument which has been put 
forward by the learned Government Advo- 
eate. Thisis that even assuming that the 
land was re-vested in Lim Chin Tsong, it 
was so re-vested only for a limited purpose 
—that he might transfer it to the Govern- 
ment by way of gift and that, therefore, 
Lim Chin Tsong acquired no beneficial 
interest in it to which the plaintiff's mort- 
gage could attach. He acquired the pro- 
pertyiu effect only as a trustee for the pur- 
pose of conveying it to the Government. 

The learned Judge below said in his 
judgment, "I hold that thisland was given 
back to Mr. Lim Chin Tsong forthe purpose 
of re-conveyance in the terms of the corres- 
pondence to which I have referred,” but he 
did not consider what interest Lim Chin 
Tsong thereby acquired. 

In our view (on the assumption already 
set out) Lim Chin Tsong could not have 
acquired anything mora than the interest 
of a trustee for the purpose of re-conveying 
the property to Government and this in- 
terest could not become subject to any 
mortgage in favour of the plaintiff by 
reason of Lim Chin Tsong’s previous 
deposit with him ofthe title-deeds to the 
land. 

Mr. Cowasjee argues for the plaintiff that 
Lim Chin Tsong's promise to give the land 
to the Government was without con- 
sideration and could not have been enforced 
against him, We do not accept this view. 
On Mr. Cowasjee's case tha Government 
had not only agreed to pay to Lim Chin 
Tsong the sum of over Rs, 5,000 but had 
also conveyed to him its own title to the 
land in question in consideration of his 
promise to re-convey the land to it in the 
form of a gift. Theagreement between the 
parties, therefore, was not gratuitous but for 
good consideration and was enforcible. 

We note that the learned Government 
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Advocate argued that s. 43 of the Transfer 
of Property Act does not apply toan equit- 
able mortgage created by deposit of title- 
deeds. We express no opinion on this ques- 
tion, the decision of which seems to us 
unnecessary for the determination of the 
case before us. 

The question whether the plaintiff had 
any charge over the compensation money 
payable to Lim Chin Tsong has not been 
argued before us and we see no reason for 
holding that he had at any time any such 
charge or lien. ; 

To sum up—we hold that at the time of 
Lim Chin Tsong’s deposit of the title-deeds 
with the plaintiff he had no title to the pro- 
perty in question, nor did he after that time 
acquire any such title. The plaintiff, there- 
fore, has no mortgage lien on that property 
and no right to any remedy as against the 
appellant, ‘the Secretary of State for 
India. l 

We accept the appeal, set aside the judg- 
ment and decree of the Court below in so 
far as it is against the appellant, and in so 
far as it affects the property at Pegu which 
is in dispute and to that extent dismiss the 
plaintiffs suit. The plaintiff-respondent 
will pay the appellant's costs in both Courts. 
The amount on which the costs are to be 
calculated to be mentioned by the Advocates 
later. 

A.N. A, 
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Appeal accepted. 


MADRAS HIGH COURT. 
Srconp CIVIL APPBAL No. 1447 or 1923. 
AND 
Civit MISCELLANEOUS PETITION No. 1464 
or 1926. 
July 22, 1926, 

*  Pwesent:—Mr. Justice Devadoss. 
SWAMINATHA MUDALIAR--PrArNTIFF 
—APPELLANT AND PETITIONER 
versus 
EBRAMSA ROWTHER AND ANOTHER— 
Derenpants Nos. 1 AND 2— RESPONDENTS 
IN BOTH, 


Practice—Second appeal—Grounds given up at time 
of admission, whether may be urged at final hear- 


ng. 

Where at the time a second appeal comes on for 
hearing, certain grounds in the memorandum of 
appealare specifically given up, and permission is 
given to the Vakilto urge certain fresh grounds on 
which tbe appeal is admitted, it is not open to the 
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Vakil afterwards when the case comes on for final 
hearing before another Bench to urge the grounds 
which he gave up at the time of admission. 


Second appeal against the decree of the 
District Court, Tanjore, in A. S. No. 196 of 
1921, preferred against that ofthe Court 
of the Subordinate Judge, Kumbakonam, 
in O. S. N. 48 of 1918. T : 

Petition praying that in the circum- 
stances stated therein the High “Court will 
be pleased to grant leave to the petitioner 
to file a memo. of additional grounds in 
Second Appeal No. 1447 of 1923 on the file 
of the High Court. 

Messrs. N. S. Srinivasa Iyer and E. 
Vinayaka Rao, for the Appellant. 

Mr. R. Kuppuswami Iyer, for the Re- 
spondents. 


JUDGMENT.—Mr. Vinayaka Rao 
wants to argue grounds Nos, 24 and-25 in the 
memorandum of appeal. Mr. Kuppuswami 
Iyer for the respondents has brought to 
my notice the order of the learned Judges 
passed at the time of admitting the appeal. 
That order is as follows: “Appellant is 
allowed to add to his grounds of appeal 
that stated in his civil miscellaneous 
petition filed to-day, this being practically 
the only ground available in second appeal. | 
Grounds Nos. 1 to 25 are struck out with 
appellant’s consent,” Mr. Srinivasa Iyer 
who appeared at the time when the case 
was taken up for admission before Mr. 
Justice Phillips and Mr. Justice Venkata- 
subba Rao states that he did not carefully 
read the grounds and that he thought that 
there was some other ground for pur- 


. poses of admission andthat is why he con- 


sented to give up grounds Nos. 1 to 25. From 
the records it appears that the learned 
Judges allowed the appellant to put in 
fresh grounds as they thought there was 
nothing in the grounds already filed. 
Having induced the learned Judges to 
admit the appeal on grounds which were 
only put in after having undertaken to give 
up the grounds already mentioned in the 
memorandum of appeal, Idonot think it 
is competent to the appellant to urge on 

any of the grounds specifically given up. ` 
A Vakil may, no doubt, give up a ground 
and press it at a later stage with the 
permission of the Court. But when he 
gives up certain grounds fearing that his’ 
appeal might be.dismissed by the admis- 
sion Court and gets the Court’s permission 
to urge fresh grounds, I think it is not 
open to him now before another Bench to 
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urge the grounds which he gave up in 
order that his appeal might be admitted. 
I think it would not be fair either to the 
Judges who admitted the appeal or for the 
Judge or Judges who hear the second 
appeal after notice to allow the appellant 
to urge the grounds specifically given up 
at the time when the appeal came on for 
admission. In this view I do not think 
that the appellant is entitled to argue 
grounds Nos. 2£ and 25. The additional 
grounds filed on 2nd November, 1923, are 
against the faets of the ease. The appellant 
Btated that the District Court ought to have 
granted time for redemption. But, as a 
matterof fact, he ought to have known that 
he got possession on 24th November, 1921, 
nearly two years before heinstructed his Vakil 
to file this ground. This ground, therefore, 
cannot now beurged. There is no other 
point in this case and the second appeal is 
dismissed with costs, The Civil Miscellane- 
ous Petition No. 1464 of 1926 is also dis- 
missed. 


V. N. V, ' Appeal dismissed, 
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LAHORE HIGH COURT. 
SECOND IVIL APPEAL No. 2781 or 1923. 
February 16, 1926. 
Present :—Mr. Justice Broadway 
|. and Mr. Justice Fforde. 
NARSINGH DAS-BALDEO DAS — 
PLAINTIFFS—ÀPPELLANTS 


Versus 
GREAT INDIAN PENINSULA 
RAILWAY COMPANY-—DEFSNDANT— 
RESPONDENT. 

Carriage of goods—Railway Company—Risk Notes 
Forms B and H—Fire caused by wilful meglect— 
Liability of Railway Company. 

The provisions of Risk Notes Forms D and H are 
intended to protect a Railway Company from loss of 
any kind arising out of fire, whether that fire- is 
caused accidentally or by the “wilful neglect" of the 
Railway Company's servants. fp. 330, col. 2.] 

Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 25th August, 
1923, reversing that of the Subordinate 
Judge, Second Class, Delhi, dated the 31st 
March, 1923. 

Mr. Tek Chand,for the Appellants. 

Mr. Carden-Noad, Government Advocate, 
for the Respondent. . 

JUDGMENT. 
. Broadway, dJ.--In this judgment 
three appeals, namely, Nos. 2781, 2782 and 
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2783 of 1923, are disposed of. They relate 
to claims by different plaintiffs against the 
Great Indian Peninsula Railway Company, 
Limited, Bombay. The facts in each ease 
are practically the same. 

In Civil Appeal No, 2781 of 1923, 270 
bags of khopra were despatched from a 
Station in Madras to Delhi on the 25th 
March, 1919, The consignor and the con- 
signee was the same andthe Railway receipt 
was assigned for value to the firm of Nar- 
singh Das-Baldeo Das. The goods were 
carried on Risk Note B. Out of this con- 
signment only 204 bags were delivered to 
the assignees at Delhi, the remaining 66 
bags had been destroyed in the burning of 
a wagon at Dilawara Station on the Great 
Indian Peninsula Railway. The assignees, 
the plaintiffs, claimed a sum of Rs. 2,178 
on this aecount and were granted a decree 
for Rs. 1,589-13-9 by the trial Court. 

In Civil Appeal No. 2782, 270 bags of 
khopra had been despatched from another 
station in Madras on the 4th April, 1919, to 
Delhi. This consignment had been assigned 
to the firm of Jangli Mal-Damodar Das, to 
whom were delivered 133 bags, the remain- 
ing 137 having been burnt at Agra on the 
Great Indian Peninsula Railway. This con- 
signment was carried on Risk Note H. 
Jangli Das-Damodar Das claimed a sum 
of Rs. 4,240-6-6 as damages on account of 
the saia loss and were granted a decreefor 
Rs, 3,280-4-3. | + 

In Civil Appeal No, 2783 of 1923, another 
lot of 270 bags of khopra had been des- 
patched cn the 27th March 1919 from yet 
another station in Madras to Delhi. Tnis 
consignment had been assigned to the firm 
of Gorakh Ram-Kishore Chand. One hund- 
red and fifty-six bags of khopra were de- 
livered, the remaining 114 having been burnt 
at the station of Dilawara referred to above. 
In this connection the firm Gorakh Ram- 
Kishore Chand claimed a sum of Rs. 3,800 
and were granted a decree for Rs. 2,792- 12.0 
by the trial Court. This consignment was 
carried under Risk Note B. 

Ihe Great Indian Peninsula Railway 
preferred appeals against all these three 
decrees to the District Court at Delhi. The 
learned District Judge found that notwith- 
standing the trial Court's finding that the 
defendant Company were guilty of wilful 
neglect the Railway Company were proteot- 
ed from liability by the terms of the two 
Risk Notes. All three suits were, there- 
fore, dismissed with costs, and second 
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appeals have been preferred in each of them 
by the plaintiffs concerned through Mr. Tek 
Chand, 


Risk Notes B and H are similar in terms, 
the former being used for single trans- 
actions and the latter for transactions 
extending over a certain specified period. 
The relevant portions of !the Risk Notes 
run as follows: * * * * * * * s s 
Kok ck oy * * k * Æ * do hereby 
agree and undertake to hold *o ok ok oc 
* * * * * harmless and free from all 
responsibility for any loss, destruction or 
deterioration or damage to all or any of 
such consignments from any cause what- 
ever except fortheloss of a complete con- 
.Ssignment or of one or more complete pack- 
agesforming part of a consignment due 
either to the wilful neglect of the Railway 
Administration, or to theft by or to the 
wilful neglect of its servants, transport 
agents or carriers employed by them* * 

* ok Ok ok ok k * Ck F Hrovided the 
term *wilful.neglect' be not held to include 

fire, robbery from a running train or. any 
other unforeseen event or accident," 


The learned District Judge has held that 
the respondent Company in these cases is 
protected from liability under the proviso 
cited above. Mr. Tek Chand on behalf of 
the appellants has urged that inasmuch as 
it has been found that the wagons in each 
case caught fire through the wilful neglect 
of the Company's servants this proviso did 
not afford the Company any protection. It 
was urged that in order to avoid liability to 
pay compensation for loss occasioned by fire 
it was necessary for the Company to prove 
that the fire was accidental and not due 
to any wilful neglect on the part of the 
Company's servants. Admittedly this ques- 
tion has not formed the subject of any re- 
ported decision hitherto. An examination 
of ethe Risk Notes, however, appears to me 


te show without any reasonable doubt that 


in drafting this proviso it was intended 
that a Railway Company should be pro- 
tected from liability in the case of loss by 
fire in any circumstances. Both these 
Risk Notes B and H hold the Railway 
Company free from responsibility for any 
loss or destruction of or damage to the 
goods “from any cause whatever.” When, 
however, a complete consignment or a com- 
plete package forming part of a consign- 
ment is lost the Railway Company can be 
held liable, if the loss is due to ;— 
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(a) Wilful neglect on the part of the Rail- 
way Ádministration ; 

(b) theft by the Railway Company's em- 
ployees ; or ` 

(c) wilful neglect on the part of the Com- 
pany's servants. 

To this exception, however, has been 
added the proviso under consideration 
which lays down that ‘wilful neglect’ is 
not tobe held to include fire, etc. As I 
read these Risk Notes the intention is 
clearly to protect. the Railway Company 
from loss of any kind arising out of fire, 
whether that fireis caused accidentally or 
through the ‘wilful neglect’ df the Railway 
Company’s servants. Although there is no 
direct authority on this point, I am sup- 
ported in my view by Firm Gopal Rai-Phul 
Chand v. Great Indian Peninsula Railway 
(1. In that case the loss: had been occa- 
sioned by theft. The guard of the train 
knew that theft was being committed but 
did not apparently take any step to prevent 
it. The Company was held not to be liable 
as the theft was committed from a run- 
ning train. It was held that ifa plaintiff 
in a suit against a Railway Company for 
damages for loss of goods depends for his 
cause of action on ‘wilful neglect’ on the 
part ofeitherthe Railway Administration 
or any of its servants he cannot succeed if 
it is shown that the loss of the goods was 
due to theft from a running train. A 
similar view was expressed in Bombay, 
Baroda & Central India Railway v. Ran- 
chhodlal Chhotalal (2). l ~ 

In each of the present.cases the plaint- 
iffs depend for their cause of action on 
‘wilful neglect’ on the part of the Railway 
Company's servants. In each it has been 
shown that the loss of the goods was ‘due 


‘to fire. The Railway Company is, therefore, 


protected from liability under the terms of 
the Risk Notes as held by the learned Dis-. 
trict Judge, 

I, therefore, dismiss all the three appeals 
with costs. 

Fforde, J.—The only question for deci- 
sion in this appeal is whether the Rail- 
way Company is liable for the destruction 
of the appellants’ goods by a fire which 
was caused by the wilful neglect of the 


. Company. 


This question depends upon the true 


(1) 82 Ind. Cas. 313; 46 A. 837; A.I. R. 1924 All. 
621; L. R. 5 A. 575 Civ. 
d 52 Ind. Cas. 516; 43 B, 769; 21 Bom. L. R, 


* | 
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construction fof fthe special contract- en- 
tered into between the plaintiffs on the 
one hand and the Railway Company on the 
other. 

This contract is contained in a docu- 
ment described as Risk Note Form B, 
the material parts of which are as fol- 
lows:— | 

“We, the undersigned, do, in consider- 
ation of such lower charge, agree and 
undertake to hold the said Railway Ad- 
ministration, and all other Railway Adminis- 
trations working in connection therewith 
t * * k kek * * harmless and free 
from all responsibility for any loss, destruc- 
tion or deterioration of, or damage to, all or 
any of such consignments from any cause 
whatever except for the loss of a complete 
consignment or of one or more complete 
packages forming part of a consignment, 
due either to the wilful neglect of the Rail- 
way Administration, or to theft by or to 
the wilful neglect of its servants, trans- 
port agents or carriers employed by them 
before, during and after transit over the 
said Railway or other Railway lines work- 
ing in connection therewith or by any other 
transport agency or agencies jemployed by 
them respectively for the carriage of the 
whole or any part of the said consignments, 
‘provided the term ‘wilful neglect’ be not 
held to include fire, robbery from a running 
ae or any other unforeseen event or acci- 

ent," 

The effect of this contract is that, in 
consideration of the goods being carried 
at arate lower than the usual charge, the 
consignors agree to hold the Railway Com- 
pany exempt from all liability for any loss, 
destruetion, deterioration or damage to the 


consignment, except where a complete con- 


signment, or 4 complete package forming 
part of a consignment, is lost owing to the 
wilful neglect of the Railway Adminis- 
tration, its employees, agents, and so forth, 
orto theft by any servants, agents or car- 
riers, employed by them. But this -reserv- 
ation to the effect that the Railway Ad- 
ministration shall be liable for loss due 
to wilful neglectis qualified to this extent, 
that the term ‘wilful neglect’ is not to be 
held to include fire, robbery from a run- 
ning train, or any other unforeseen event 
or accident, In other words, the Railway 
Administration is liable for wilful neglect; 
but if the loss of the goods is due to fire, 
even though this fire may be caused by the 


wilful neglect of the Railway Administra- ` 
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tion, its servants or agents, the Adminis- 
tration cannot be held liable for the loss in 
question. This meaning appears to be so 
clear as to hardly admit of argument. Mr. 
Tek Chand has contended that upon the 
true construction of the last clause in the 
agreement ‘fire’ must be read as ‘accidental 
fire’. Iam quite unable to agree in this 
view. It seems to me that the natural read- 


ing of the clause is that the Railway shall 


not be responsible for loss due to wilful 
neglect, where the loss is the result of fire 


or robbery froma running train or to any 


other event or accident of an unforeseen 
nature. Mr. Tek Chand will have us hold 
that the word ‘unforeseen’ governs fire and 
robbery, and that, therefore, it is only in 
the case of a fire which the Railway Au- 
thorities could not have foreseen that they 
willbe exempt. In my opinion this is not 
a reasonable construction of that clause. 
The Government Advocate, for the Rail- 
way Administration, has suggested that the 
clause imposing liability upon the Railway 


for fire caused by wilful neglect applies 


only to casés of loss of a consignment or a^ 
complete part of aconsignment, and does 
notapply tocases of destruction or deteriora- 
tion. Some observations of Banks, L. J., in 
Smith, Ltd. v. Great Western Railway Co. 
(3) in reference to the form of the contract 
in Curran's ease give some colour to this 
view. The word ‘loss’, however, appears to 
have a wider meaning attached to it in 
this country than is the case in the English 
authorities ; but as this point does not 
require determivation in the present appeal 
I do not propose to deal with it. 

-I may add that I agree with the conclu- 
sion arrived at by my learned brother and 
with the reasons which he has given for that 
conclusion. 

Z. K. ` Appeals dismissed. 
(3) (1921) 2 K. B. D. :237; 90 L. J. K. B. 644; 125 


-L. T. 44; 26 Com. Cas. 84; 65 S.J. 172; 37. T. É. R. 


117. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 228 or 1924, 
November 13, 1925. 
Present:—Mr. Justice Venkatasubba Row 
and Mr, Justice Madhavan Nair. 
HARIKRISHNA OHETTIAR-RESPONDENT 
—APPELLANT 


Versus | 
GOVINDARAJALU NAICKER— 
PETITIONER~~RESPONDENT. 

Guardians and Wards Act (VIII of 1890),ss. 84 (d), 48, 
47—Order directing guardian to pay into Court money 
not shown in accounts—A ppeal—s. 34 (d), scope of. 

Section 34 cl. (d) of the Guardians and Wards Act 
does not empower the Court to directa guardian to 
pay into Court more than the amount shown to be 
due in the accounts exhibited by him; he can be 
directed to pay into Courtonly the amount admitted 
by him; but if it is sought to make him liable for 
a larger amount than is admitted, the question can 
be decided only in a regular suit filed in accordance 
with the provisions of ss. 35 and 36 of the Act. [p: 
: 333, cols. 1 & 2.] 

An order directing a guardian to bring into Court 
asum of money not shown in the accounts filed by 
him can be justified only if at all, as having been 
made under s. 43 of the Guardians and Wards Aet 
and is, therefore, open to appeal. [p. 333, col. 1; p. 334, 


col. 1.) 
Appeal against an order of the District 


Court, Coimbatore, dated 20th March, 1924, 
in I. A. No. 227 of 1923, in O. P. No. 242 of 
1912. 

Mr. C. S. Venkatachari, for the Appellant. 

Mr. S. Muthiah Mudaliar, for the Re- 
spondent. 

JUDGMENT.—The question of law 
thatis raised is one of some difficulty. 
The appellant was appointed guardian of 
the property of his nephew in 1912. Onan 
application in 1923 made by a relation of 
the ward, the District Judge directed the 
guardian, the appellant, to file his accounts 
into Court. They were filed accordingly 
and scrutinised by the District Judge 
who found that the sum actually due by 
the guardian .to the minor's estate was 
Rs. 2,180, asum considerably more than 
tha? admitted in the accounts. 

The appellant questions in this appeal 
the correctness ofthe finding. Mr. Muthiah 
Mudaliar for the respondent, the applicant 
in the lower Court, takes a preliminary 
objection that no appeal lies from the order 
in question. His contention is shortly this. 
The order of the lower Oourt is made 
under s. 34 (d) and this does not fall under 
s. 47 which specifies the orders that are 
appealable. It is doubtless true that under 
the Aet an appeal does not lie from an 
order made under s. 34 (d). The real ques- 
tion, however, is, does the present order 
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come within the terms ofs. 34 (d). - Sec- 
tion 34 may be thus summarised : 

“1. Where a guardian of the property of 
à ward has been appointed ordeclared by 
the Court, he shall, - . 

(a) ifso required by the Court, give a 
bond...engaging duly to account for what 
he may receive;  . 

(b) ifso required by the Court, deliver 
to the Court within such time as the 
Oourt directs à statement ofthe properly 
of the ward received by him and ofthe 
debts due to the estate; l 

(c) ifso required by the Court, -exhibit 
his accounts in the Court at such times and 
in such forms as the Court from time to 
time directs; l 

(d) if so required by the Court, pay into the 
Court at such time as the Court directs the 
balance due from him on those accounts, or so 


. much thereof, as the Court directs; and 


(e) apply for the maintenance of the ward 
such portion of the income of his property 
as the Court directs and if the Court so 
direets the whole or part of that property," 

We have given à summary of the section 
but so faras clauses (c) and (d) are concerned 
we have reproduced them verbatim. 

Can it be said that the order made falls 
under cl. (d)? Thereis not even as much 
as a hint in the section that what are dealt 
with by it are questions of a contentious 
nature. On the contrary it seems to refer 
to proceedings where there can possibly be 
no conflict between the guardian and his 
ward; that is, matters which may be regu- » 
lated by the Court in the exercise of its 
disciplinary jurisdiction. Executing a bond, 
filing an inventory, exhibiting accounts and 
applying the income or corpus for the 
support of the ward—all these surely come 
under this category. In the light of this, 
now let us examine the section. Under 
cl. (c) the guardian, if required by the Court, 
is bound to exhibit his accounts. Olause (d) 
says that if required he shall pay into 
the Court the “balance due on those accounts 
orso much thereof as the Court directs.” 
This means that he can be called on to pay 
into Court only either the whole or a por- 
tion of what is admitted by himself. The 
use of the words “On those accounts” is 
significant. He, cannot be required to pay 
the amount actually found to be due 
from him but only be required to pay 
the amount due “on those accounts," that 
is the accounts exhibited by him. If 
the intention of the Legislature was that 


(28 I, O. 1926} 
the Court should have the power under 
this section to compel the guardian to pay 
the actual amount found due, the clause 
would not have contained these words. 
If the clause is read deleting these words, 
then there ean be no question that the 
guardian can be called on to pay the actual 
amount due. These words must not be 
treated as merely superfluous but full effect 
must be given tothem. Asa question of 
construction we are clearly of the opinion 
that this clause does not empower the Court 
to direct the guardian to pay into Court 
more than the amount shown to be due in 
the accounts exhibited by him. 

We must eonstrue the clause having 
regard to the scope of the whole section and 
to the place where the section occurs. Can 
it be said that what is contemplated isa 
decision of substantive rights of the par- 
ties? In this conuection we may also notice 
8. 45 which prescribes, inter alia, the pen- 
alty for disobedience of the order made 
under s. 34 (d). There again the words "on 
those accounts" are repeated. We cannot 
lightly disregard the repetition of these 
words. In Radha Kishen v. Khushi Ram (1) 
the learned Judge having heldthatasimilar 
order fell under s, 34 (d) felt surprised that 
under the Acb an order of such importance 
is not appealable. In our opinion the fact 
that there is no appeal is an additional 
reason for holding that the order does not 
really come under s. 34 (d) We are not 
prepared to impute to the Legislature an in- 
tention which leads to such a drastic result. 
“The view we are disposed to take re- 
ceives support from the judgment of 
Mookerjee, J., in Jagannath Panja v. Mahesh 
Chandra Pal (2). In that case, the lower 
Court purported to make under s. 34 (d) 
an order directing the guardian to bring 
into Court a sum of money not shown in 
the account filed by him under cl. (c). The 
guardian failed to comply with the order 
and the penal provision of s. 45 was then 
put in force against him. The Calcutta 
High Court held that the original order 


was one not rightly made under s. 34 (d), 


and consequently it could not be enforced 
under s. 45. 

Then comes the question, has the Court 
power under the Act to make such an 


order at all? In Sita Ram v. Gobindi (3) 
(1) 67 Ind. Oas. 309; 83 P. L. R. 1922. 

: (2) 36 Ind. Oas. 286; 25 O. L, J. 149 at p. 153; 210, 

W. N. 688 


- (3) 80 Ind. Cas. 592; 46 A. 458; 22 A. L. J. 585; A, 
I. R, 1924 All, 593. 
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the learned Judges observe that to deny 
tothe Court this power would lead toa 
grave inconvenience and possibly injustice 
and having said this they seek to find the 
power ins. 34 (d) Weare unable to agree 
with this reasoning, Immediately following 


5. 34 are two sections, 8.35 dealing with 


suits against guardians where administra- 
tion bond is taken and s. 35 suits where 
such bondis not taken, The juxtaposition 
of these three sections seems to indicate 
that when the measure of the guardian's 
liability is put in issue, the proper course 
seems to beto apply to the Court under s, 
35 or s. 36 and then file a regular suit 


against the guardian. 


The sections we have examined point 
to this, a guardian can be directed under 
the Act to pay into Court the amount 
admitted by him; but if it 1s sought to 
make him liable for a larger amount than 
is admitted, the question ean be decided 
only inaregular suit. Were we to decide 
the point on a rigid interpretation of the 
sections of the Act, we would feel inclin- 
ed to hold that itis not competent to the 
Courtto make under the Act an order such 
as the one in question. 

The present order would then bea nullity 
as having been made without jurisdiction, 
but this is not the position for which either 
side has contended, 

The cases cited to us show thatin seve- 
ral instances it was assumed or decided 
that such a power is possessed by the 
Court. We have already referred to Sita 
Ram v. Gobinda (8) where considerations are 
urged in favor of holding that itis within 
the competency of a Court to make such 
an order. If it is absolutely necessary to 
find this power somewhere within the 
four corners of the Act, s. 43 by straining 
it somewhat may be pressed into service. 
The first clause of that section reads 
thus:— 

“The Court may, on the application of any 
person interested or of its own motion, make 
an orderregulating the conduct or proceed- 
ings of any guardian appointed or declared 
by the Court.” 

It may not be quite the right thing to 
say that an oraer of the kind under discus- 
sion is “an order regulating the conduct of 
proceedings of a guardian." But it is only 
by construing these words in this rather 
wide sense, that we can find justification 
in the Act for the view that has heen 
uniformly adopted in the cases cited to us 
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that such an order as this is within the 
competency of a Court acting under the 
Guardians and Wards Act, There is, how- 
ever, this much to be said for this view, 
that the order in thatcase is not final but 
is appealable. The preliminary objection 
thus fails, 

Turning to the facts, Mr. Venkatachari 
objeets to the inclusion of two items, name- 
ly, Rs. 125-1-0 and Rs. 225-10-0 but we are 
not prepared to hold that the District 
Judge's decision on this point is wrong. 

His next objection is well-founded, 
There is no sufficient reason given for 
awarding compound interest at 12 per cent 
with yearly rests. The guardian, no doubt; 


is accountable for the monies from the 


date herealised them. Although he failed 
to keep separate accounts and mixed his 
ward's monies with his own, it has not 
been proved that the profit that he earned 
by the use offthe ward's"money was such 
as to justify the direction in question. It 
has not been shown that the monies had 
throughout been lent out on interest. Nor 
is there any evidence that when interest 
was realised, it was again lent out, For 


what period any sums were lent out and- 


how much monies were invested, on these 
mattersthereis no evidence worth mention- 
ing. There isno warrant for presuming 
that every pie of this money had through- 
out been invested, that the interest was 
annually received and that it was forth- 
with from time to time again ‘lent out. 
In the circumstances a direction ‘to pay 
12 percent simple interest will meet the 
ends of justice, -3 
-~ In regard to the memorandum of objec: 
tions, there is only one pointthat arises. Be- 
fore the guardian disposed of the minor's 
properties, he was undoubtedly in posses- 
sion and for this period he is accountable 
for the profits. On the evidence we find 
that Rs. 500 would be a fair estimate and 
deducting from this Rs. 60 for kist, the 

appellant will be liable to pay Rs. 440 on 
this head. 


Adding Rs, 440 to Rs, 2,180, the uot 
allowed by the District J udge, the principal 
sum which the guardian will be liable to 
pay amountsto Rs, 2,620. This will carry. 
simple interest at 12 per cent. from the Ist of 
November, 1913, to this date and in calculat- 
ing interest the guardian will be allowed 
Rs. 60 annually for maintenance expenses 
from 15th May, 1914, to the 30th June, 1919. 
Counter-interest will be allowed to the 
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appellant on Rs.1,010-15-3 from 11th Octo- 
ber, 1923, the date when he paid that’ 
amount into Court. Interest will run at 
6 percent. per annum from this date on 
the aggregate amount found due. The 
order ofthe District Judge will be modi- 
fed aecordingly. Each party will bear 
his costs. The appellant wants time for - 
payment till the 14th December, 1925, and 
the respondent does not object. The ap- 
pellant shall pay the amount into the Dis- 
trict Court of Coimbatore on or before the 
14th December, 1925. 

V. N. V. Decree modified, 

Z. K. 

CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE DROREE No. 163 
or 1923. l 
May 20, 1925. 
Present :—Justice Sir Babington 
Newbould, Krt., and Mr. Justice Graham, 
MAHABUNNESSA BIBI AND OTHERS 
PLAINTIFFS— APPELLANTS 
versus 
SECRETARY or STATE For INDIA-— . 
DRFENDANT —HRESPONDENT. 
` Bengal Land Revenue Assessment (Resumed Lands) 
Regulation (II of 1819), ss. 5, 6, 7— Limitation Act 
(IX of 1909), Sch. I, Art. 149—A pplication for 
assessment of revenue—Limitation—Assessment proa 
ceedings—Procedure—Disregard of statutory provi- 
sions, effect of. 

An application by Government under Bengal Land’ 
Revenue Assessment (Resumed Lands) Regulation, 
1819, for assessment of revenue is not a suit so as to 
make Art. 149 of Sch, I of the Limitation Act applica- 
ble. fp. 335, col. 1.] 

. A proceeding under Bengal Land Revenue Assess- 
ment (Resumed Lands) ‘Regulation, 1819, may be 


subject to being quashed in the ordinary Courts of. 


Law if it has been tainted by fundamental irregu- 
larity. [ibid.] 

Where the Legislature provides that an officer 
may not act of his own motion but only under the 
direction of a superior authority, if he acts in dis- 
obedience of such provision it cannot be held that 
he is acting within his jurisdiction. [p. 335, col. 2.] 

Where a Statute lays down a specific rule as to the 
manner in which an inquiry is to be held and j juris- 
diction to be exercised, an inquiry held by a superior. 
authority cannot be held to be a proper substitute. 
for the procedure laid down by law. [p. 336, col. 1.] 

Appeal against a decree of the Addi- 
tional District Judge, Mymensingh, dated - 
August 10, 1922, reversing that of the Sub- 


ordinate Judge ofthat District, dated the 


23rd December, 1921. 

Mr. Rishindra Nath Sarkar (with him 
Babu Sudhangsu Sekhar Mukherjee), for the 
Appellants. | 

Babu Surendra Nath  Guha, Senior 
Government Pleader, (with him Moulvj 


[98 I. O. 1926] 


Nuruddin Ahmed, Assistant Government 
Pleader, for the Seeretary of State. 

JUDGMENT.—This is an appeal aris- 
ing out of resumption proceedings under 
Regulation II of 1819. Certain lands to 
which the appellants claim lakhiraj title, 
were assessed with revenue on the ground 
that they had originally formed the bed of 
& navigable river and had subsequently 
been included by the appellants within 
their lakhiraj land. As provided. in the 
Regulation, the deeision of the Board of 
Revenue was. questioned in a suit in the 
Court of the Subordinate Judge of Mymen- 
singh. He decreed that suit, holding that 
the land-in suit could not be assessed with 
revenue, asthe claim of Government was 
barred by limitation. On appeal to the 
District Judge that decision. was reversed 
and the suit brought by the appellants was 
dismissed, : 

The finding of the lower Appellate Court 
is attacked on three grounds. Jirstly, that 
the resumption proceedings were illegalon 
account of several irregularities; secondly, 
that the claim to resumption was barred by 
res judicata and thirdly, that the claim was 
barred by limitation. On the second and 
third of these grounds we hold against the 
appellants. The plea of res judicata cannot 
succeed when it has been found by the 
Court that the land which was the subject 
of the former proceedings.in 1837 has not 
been proved to be identical with the land 
which is the subject-matter of the present 
suit. On the plea of limitation we are in 
agreement with the learned District Judge 
that the application by Government under 
Regulation ILof 1819 was neta suit so as 
to make Article 149 of the First Schedule of 
the Limitation Act applicable. > -~ 

But on the other point we hold that the 
appellants have established their case. 
Both sides rely on the decision of the 
Judicial Committee of the Privy Council in 
Secretary of State for India v. Roy Jatindra 
Nath Chowdhury (1). Though in that case 
the final decision wasin favour of Govern- 
ment and it was held that the proceedings of 
the Revenue Authorities were to be upheld, 
their Lordships were careful to point out 
that the proceedings of the assessing authori- 
ties may be still subject to being quashed 
in the ordinary Courts of Law if they have 
been tainted by fundamental irregularity, 

(1) 80 Ind. Cas. 1023; 51 C. 802; 517. A. 241; A. I. 


-R. 1924 P, C. 175; 47 M. L, J. 48; (1994) M, W, N, 088; 
99 M, L, T, 146; 29 O, W, N. 1 (P, 05. ! 
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In the present case we must hold that it has 
been established that there was such esser- 
tial and fundamental violation of statutory 
requirements as would give ground for 
quashing the proceedings in a Court of 
Law. From the commencement the pro- 
ceedings were marked bya disregard of 
the express provisions of the Regulation, 
In the first place before the Collector can 
commence proceedings he must report the 
circumstances to the Board of Revenue or 
other authority exercising the powers of 
that Board, who, should they be of opinion 
that proper grounds exist for enquiry shall 
direct the Collector or other officer exercis- 
ing the power of the Collector to enter on : 
an investigation of the casein the manner 
hereafter mentioned. Here the proceedings 
for resumption were instituted by the 
Assistant Settlement Officer without any 
previous report of the Beardof Revenue or 
any direction by that Board that that officer 
should enter on an investigation of the 
case. Where the Legislature provides that 
an officer shall not act of his own motion 
but only under the direction ofa superior 
authority, if he acts in disobedience of 
this provision itis difficult to hold that he 
is acting within his jurisdiction, The 
second clause of s. 5 provides that “the 
Collector, on receiving the authority of the 
Board of Revenue, shall call the party 
before him by a notice stating the demand 
of Government on the lands, and requiring 
him to attend either in person or by Vakil, 
within the period of one month, and tò 
produce all sanads or other writings in 
virtue of which he may possess the lands, or 
under which they may have been, or may be, 
claimed to be held free of assessment." In 
this case the Assistant Settlement Officer 
without receiving the authority of the Board 
of Revenue called on the parties before him 
to file objections within the period of 15 
days. This notice is objectionable for 
two reasons, firstly, the period was half of 
that required by the Statute, and, secondly, 
the parties were not called on to appear 
before him, but were directed to file objec- 
tion for transmission to the Settlement 
Officer. It would appear that after the 
issue of these notices it was decided that 
the case should be investigated not by the 
Settlement Officer but by the Assistant 
Settlement Officer, but it dees not appear 
that the parties were informed that the 
Assistant Settlement Officér would himself 
deal with the case, However that may be, 
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the case was adjourned for two days only, 
and on none of the parties appearing the 
Assistant Settlement Officer proceeded ex 
parte. Hereagain he overlooked the pro- 
visions of the Regulation. Section § pro- 
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in suit liable to assessment of revenue be 
Set aside.. ; 

The plaintiffs wil get their costs in all 
‘Courts. " 


Z. K. Appeal allowed. 


vides that: “if the party shall not appear the . 


-Collector shall proceed to investigate and 
decide upon the case in the same manner 
as if the party had appeared, answered and 
entered into proof" and the nature of the 
enquiry to be made by the Oolleetor is set 
out in s. 7 which directs that the “ Collector 
shall institute a full and particular enquiry 


into the circumstances and condition of - 


the land in question at the period of the 
Decennial Settlement, and, in cases of allu- 
vion land, into the period of its formation". 
It does notappear that any enquiry was 
made by the Assistant Settlement Officer 
upon these two points. 


Ít is contended on behalf of the Secretary | 


of State that when the matter finally came 
before the Board of Revenue after the 
Assistant Settlement Officer's enquiry was 
concluded, the parties had full opportunity 
of representing their case to the Board, and 
that the Board having heard their objec- 
tion, no substantial wrong has been done to 
the appellants. We are unable to hold 
that when a Statute lays down a specific 
rule as to the manner in which an enquiry 
is to be held and jurisdiction to be exercis- 
ed, the enquiry held by a superior authority 
‘can be held to be a proper substitute for 
the procedure laid down by law. The 
‘necessity of proper investigation by the 
Colleetor appears obvious if we consider 
the provisions of Regulation III of 1828 
which was enacted in modification and in 
extension of the provisions contained in 
ss. 22,23 and 24 of Regulation II of 1819. 
The third clause of s. 10 of that Regulation 
. provides the procedure to be followed in 
suits to contest the Board's decision and 
under that section the parties are prohibited 
from producing before the Court any evi- 
dence that has not been produced or tendered 
before the Collector or the Board, except 
under special circumstances. We, therefore, 
hold that the resumption proceedings were 
vitiated by fundamental irregularities and 
that the plaintiffs’ suit should have been 
decreed. 

We accordingly decree this appeal. We 
‘get aside the judgment and decree of the 
lower Appellate Court. The plaintiffs’ suit 
is decreed and it is ordered that the order 
ef the Board of Revenue declaring the land 


LAHORE HIGH COURT. 
Frest Civin APPEAL No, 260 or 1922. 
February 24, 1926. 
Present :—Mr. Justice Broadway and 
Mr. Justice Fforde. 
ANANT RAM-MANGAT RAI-—DEFENDANTS 
— Å PPELLANTS 
' versus 
GURDITTA MAL-RAM PARTAP — 
PLAINTIFFS—— RESPONDENTS. : 
C. P. C. (Aet V of 1908), s. 104 (1) (c), Sch. IF 
para. líj-— Arbitration pending Suit— Award, ambigu- 
ity in—Power of Court to remit award—-Procedure—- 
Appeal. ' 
Where in case of a reference to arbitration in a 


.pending suit, the award made by the arbitrators 


leaves any matterin doubt,the Court is empowered 
by para. 14 of Sch. II of the C. P. C. to remit tho 
award to the arbitrators in order to have the ambigu» 
ity removed. (p. 337, col. 2 

An award once signed becomes final and cannot be 
subsequently altered. When, however, the Court acts 
under para, 14 of the Second Sch. of the C. P. O., and 
remits the award to the arbitrators for re-considera- 
tion on any point the arbitrators have authority to 
alter their original award asa result of their re-con- 
sideration and the award re-filed by them is the award 


. inthe case and should be dealt with as such. In 
“such a case the Court has no authority to adopt the 


original award and to ignore the alterations made by 
the arbitrators therein on re-consideration. Jfit does 


- 80, its order is open to appeal under s. 104 (1) (c) of 
| 


the O, P. ©. fp. 337, col. 2; p. 338, col. 1 
First appeal from a decree of the Senior 
‘Subordinate Judge, Ludhiana, dated the 
10th August, 1921. 
Mr. Manohar Lal, for the Appellants, 
Messrs. Kanshi Ram and Nawal Kishore, 


„for the Respondents. 


JUDGMENT. 

Broadway, J.—The firm of Gurditta 
Mal-Ram Partap instituted a suit against the 
firm of Anant Ram-Mangat Rai for the re- 
covery of Rs. 10,000, due on account of 
certain dealings. Anant Ram-Mangat Rai 
contested the suitand instituted a separate 
suit against Gurditta Mal-Ram Partap 
claiming a sum of Rs. 813-2-0 as due to 
them on account of thesamedealings. The 
two suits were tried by the Senior Sub- 
ordinate Judge and were referred to arbitra- 
tion at the instance of the parties, the arbi. 
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trators being Lala Puran Chand, Pleader, ` 


and Lala Kahan Chand, shop keeper, both 

. of Ludhiana. These two persons made an 

“award on the 23rd of June, 1921. Itappears 
that this award when signed by the arbi- 
trators gave Gurditta Mal-Ram Partap a 
‘decree for Rs. 1,924-5-0 with proportionate 
costs and dismissed the suit of Anant Ram- 
Mangat Rai with costs. 

The award had been signed in the Bar 
Room and was taken across to Court, for the 
purpose of being filed, by Lala Puran 
Chand. While Lala Puran Chand was 
taking it.across he interpolated a sentence 
to thé effect that the rest of the claim of 
Gurditta Mal-Ram Partap should be dis- 
missed with costs. This sentence formed a 
part of the award when it was filed in Court. 
Thelearned Senior Subordinate Judgefound 

: that the decision of the arbitrators relating 
to costs inthe suit in which Gurditta Mal- 
Ram Partap were plaintiffs was vague and, 
indefinite and, acting under para. 14 of the 
Second Schedule to the CO. P. C., remitted 
the award to the arbitrators in order that 
the question of costs might be made clear. 
The arbitrators thereupon af once made 
corrections in the award by which the 
parties were left to pay their own costs in 
the suit. This revised award was then filed, 
Objections were taken to it by both sides, 
alleging misconduct on the part of the 
arbitrators and, so far as Gurditta Mal-Ram 
Partap were concerned, objecting to the 
manner in which the arbitrators had altered 
the first award on the question of costs. 

‘The learned Senior Subordinate Judge dis- 
missed the objections of the parties and 
held that Lala Puran Chand's interpolation 
before filing the first award was ultra vires 
and that the arbitrators had no authority 
to alter their award on the matter of costs. 
He accordingly ignored both the interpola- 
tion and corrections in the revised award 
and granted Gurditta Mal-Ram Partap a 
decree for Rs. 1,924-5-0 with proportionate 
costs. 
Mangat Rai was dismissed with costs, 
Decrees were drawn up ineach of the suits 
in accordance with the award as originally 

‘signed by the arbitrators. 

Anant Ram-Mangat Rai have appealed to 
this Court through Mr, Manohar Lal, the 
claim in appeal being to set aside the order 
and decree of the lower Court and to dismiss 

~ the plaintiffs suit with costs. 

Ram on behalf of the respondents raised 

the preliminary objection that the appeal 


22 


The suit brought by Anant Ram-. 


Mr. Kanshi 
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was improperly stamped asit only bore 4 
ten rupees Court-fee on it. Mr. Manohar 
Lal urged that his appeal fell within the 
purview of s. 104 (1) (c) of the C. P. C. and 
urged that he did not wish to be relieved 
from the payment of Rs 1,924-5-0 but only 
sought relief against the payment of costs 
amounting to Rs, 491. He expressed his 
willingness to make good the Court-fees on 
that amount. After hearing arguments 
Mr. Manohar Lal was ordered to make good 
the Court-fees on the sum of Rs. 491 within 
a fortnight from the date of hearing. This 
order was passed under s. 149 of the C, P. C. 
and the appeal was, therefore, heard on the 
merits. 

It appears that neither party took excep- 
tion to the interpolation made in the origin- 
alaward by Lala Puran Chand. "This has 
been taken exception to by the. learned 
Senior Subordinate Judge alone. When 
the award was filed this interpolation was 
present in it and as a result the decision of 
the arbitrators on the question of costs was 
not clear. The learned Senior Subordinate 
Judge was, therefore, empowered by para. 14 
of the Second Schedule to the C. P. C. to 
remitthe award tothe arbitrators in order 
to have the ambiguity removed. The 
arbitrators complied with the order of the 
Court and were, in my opinion, empowered 
to make the alteration they actually did 
make The final award, therefore, was the 
award as revised by the arbitrators and it 
was this revised award which should have 
been acted upou by the learned Senior Sub- 
ordinate Judge and should have formed the 
basis of the judgment which he should have 
pronounced and the deeree which should 
have. followed the judgment so pronounced. 
Instead of acting on. this revised award the 
learned Senior Subordinate Judge correct- 
ed or modified it by ignoring the altera- 
tions as’ well as the interpolation and acting 
on the award as it read atthe time whenit 
was signed by the arbitrators. In these 
circumstances itseems to me clear that an 
appeal under 8. 104 (1) (c) was competent 
and further that it must succeed. The 
learned Senior Subordinate Judge acted 
within his jurisdiction in remitting the 
award as he did under para. 14. When the 
award was so remitted the arbitrators had 
authority to make the alteration they did. 

I quite agree with the view expressed by 
the learned Senior Subordinate Judge that 
an award once signed becomes final and 
cannot be subsequently altered. When, 
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however, the Court ácis under para. 14 of 
the Second Schedule tothe C. P. O. and 


remits the award to the arbitrators for re-' 


consideration on any point the arbi- 
trators have authority to alter their original 
award as a result of their re-consideration 
and the award re-filed by them is the award 
in the case and should be dealt with as such. 


In the circumstances it is clear that the 


learned Senior Subordinate Judge was 
wrong in not acting on the revised award and 
I would, therefore, accept this appeal and 
setting aside the decree of the trial Court so 
far as. costs are concerned direct that the 
decree in this case shall be in the terms of 
the revised. and final award and shall be 
for a sum of Rs. 1,924-5-0 without costs. 
The appellant will be entitled to the costs 
of this appeal in this Court. ` 

Fforde, J.—1 concur. 

Z. K. Appeal accepted. 
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PRIVY COUNCIL. 
Arpgal FROM THE BomBay Hieu Court. 
July 26, 1920. i 
Present: —Lord Chancellor Viscount Cave, 
Lord Justice Warrington and Ohief 
Justice Anglin. 


SOBHAGMAL GIANMAL—DEFENDANT— 
go S APPELLANT 
versus 


MUKUNDCHAND BALIA—PLAINTIFF— | 


RESPONDENT. 

Contract Act (IX of 1872), s. 80--Wagering con- 
tracts—Cutcha adatia—Condition not to call upon 
principal to give or take delivery—Contract of agency, 
whether invalid—W ager, test of—Cutcha adatia con- 
tracts, nature of—Principal and agent—Principals 
duty to indemnify agent—Teji mandi contracts, whe- 
ther wagers—Presumption, 

Where a cutcha adatia agent, acting in accordance 
with the mandate of his up country principal 
makes genuine contracts with- third parties, the 
principal becomes prima facie liable to indemnify 
' the agent against any liability incurred by him in 
respect thereof. |p. 339, col. 1.] ; ` 

In the case of cutcha adatia. agency, the agent's 
rensuneration is merely his commission and he isin 
no way interested in the profits and losses made by 
his constituent. |p. 338, col. 2.] AN 

-The understanding between a cutcha adatia agent 
and his principal that the latter should not be called 
upon either to give ortake delivery does not render 
the contract between them one of wager inasmuch as 
neither of them stands to win from or lose to the 
other aceording to the fluctuations of the price or any 
other event and the essence of a wager is consequently 
absent. [p. 339,.col. 2.] M 

There is no presumption that teji mandi contracts 
are wagers and in the absence of evidence to the con- 
trary they must be treated as genuine contracts, [ibid.] 


Appeal from the judgment of Sir Lallu- 
bhai Shah, Kt., Acting Chief Justice and 
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Mr. Justice Kincaid, in Original Side 
Appeal No. 60 of 1924, dated the 10th Sep- 
ocn 1924, and printed as 85 Ind. Cas. 

13. 

Messrs. Geo. Lawrence and E. B. Raikes, 
for the Appellant. i 

Messrs.. A. C. Clanson, G. R. Lowndes and 
R. K. Chappell, for the Respondents. ; 

JUDGMENT. 
Lord Justice Warrington.—The 
question iu this appeal is whether the con- 
tract between the appellant and the re- 
spondent, sought to be enforced in the 
suit, was a wagering contract, and, there- 
fore, under the provisions of s. 30 of .the 
Indian Contract Act, void and incapable . 
of being enforced. ' 

The respondent (the plaintiff in the suit) 
earries on business in Bombay asa mer- 
chant and agent on commission. 

The appellant (the defendant in the.suit) 
is à merchant and at all material times 
resided in the Native State of Bhopal. 

During the years 1914 and 1917 the re- 
spondent acted in the transactions in ques-- 
tion as commission agent for the appellant: 
on what are known in Bombay on cutcha 
adatia terms, the appellant being his up- 
country constituent. . 

There is no dispute that as regards 
cutcha adatia transactions the course of 
business and the relative positions ofthe 
parties are as follows: When a cutcha 
adatia enters into transactions under 
instructions from and on behalf of his . 
up-eountry constituent with a third party 
in Bombay he makes privity of contract 
between the third party and the constituent, 
so that each becomes liable to the other, 
but also he renders himself responsible on 
the contract to the third party. He does 
not ordinarily communicate the name of 
his constituent to the third party, but he 
informs the constituent of the name of the 
third party. The position, therefore, as 
between himself and the third party, is that 
he is agent for an unnamed principal with: 
personal liability on himself. His remunera- 
tion consists solely of commission, and he 
is in no way interested in the profits or 
losses made by his constituent on the 
contracts entered into by him on his con- 
stituent’s behalf. 

In pursuance of the course of business so 
described, the respondent, acting as cutcha 
adatia for the appellant, made forward 
contracts on his behalf for purchase and 
sale of Broach and Bombay cotton, and, he 
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also had dealings on his behalf in options 
on Broach cotton, known as ‘teji mandi’ 
transactions. These various transactions 
resulted from time to time in losses which 
were paid by the respondent. The action 
is for the balance due to him on his agency 
account, including his commission. 

The ‘contracts for sale and purchase of 
cotton were, so far as the third parties were 
concerned, genuine contracts, and not mere 
gambling transactions. As to the tejz 
mandi, transactions, there was no evidence 
to distinguish them in this respect from the 


. forward contracts and the Appeal Court has 


Hi 


dealt with them on the same footing. 
Their Lordships think they were right in 
so doing. There is no presumption that 
such transactions are wagers |see Manilal 
Dharamsi v. Allibhhat Chagla (1)], and in 
the absence of evidence to the contrary, 
they should be treated as genuine contracts. 

The only circumstance on which reliance 


. is placed in support of the contention that 


as between the appellant and the respondent 
their contract was a wagering contract, 
is that there was between them an under- 
standing that the respondent would not call 
upon the appellant either to give or take 
delivery, 

In the Court of first instance, Kemp, J., 
pronounced judgment in favour of the 
appellant and dismissed the suit. 

This judgment* was reversed on appeal by 
Shah, Acting Chief Justice, and Kincaid, 
J., who directed an account of what was 
due from the appellant to the respondent. 

The appellant obtained the leave of the 
High Court at Bombay to appeal to His 
Majesty in Council and the present appeal 
was presented accordingly. 

In the opinion of this Board the decision 
of the Appeal Court is correct. 

The respondent, as the appellant’s agent, 
and acting in accordance with his mandate, 
made genuine contracts on his behalf with 
third’ parties in Bombay. Under these 
contracts both the appellant and the re- 
spondent were bound to the third parties 
either to perform their obligations or to pay 
damages for their breach. The respondent 
having entered into these contracts as 
agent for the appellant, the latter was, 
prima facie, bound to indemnify the former 
against any liability incurred in respect of 
them. He was,on the other hand, exclu- 
. (1) 681nd. Oas. 481; A. I, R. 1922 Bom 408; 47 B. 
"263; 24 Bom. L. R. 812. 

"gee 85 Ind. Cas. 013 —[ Ed] 
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sively entitled to the benefitof them—a gain 
to the appellant would involve no loss to 
the respondent, nor would a loss to the 
appellant result in a gain to the respondent, 
The only remuneration to the respondent 
was his commission: See Forget v, Ostigny 
(2. The understanding between them 
referred to above merely means that the 
respondent would, by covering contracts or 
otherwise, provide for or take the goods or 
pay the difference on the appellant's behalf. 
In all this there is not, in their Lordships’ 
opinion, any element of wagering as be- 
tween the two parties. As between them 
neither party stands to win from or lose 
to the other according to fluctuation of 
price or any other event. The very 
essence of a wager between them is thus 
absent. 

Counsel for the appellant raised before 
this Board a new point founded on ss. 1 
and 2 of the Bombay Act IIL of 1865. But 
once it is established that the contracts 
with the third parties are genuine contracts 
and not wagering transactions, the provi- 
sions of these sections have no applizatioa 
and the point, therefore, fails. 

For these reasons, and for those more 
elaborately stated by the appeal Judges, 
this Board is of opinion that the appeal 
ought to be dismissed with costs, and will 
humbly advise His Majesty accordingly. 

A. N. A. Appeal dismissed, 

" Solicitors for the Appellant:—Messrs, 
Latley & Hart. 

Solicitors for the Respondent :—Messrs. 

T. L. Wilson & Co. 


(2) (1895) A. O. 318; 64 L. J, P. O. 62; 11 R. 474; 72 
L. T. 399; 43 W.R, 590. 


LAHORE HIGH COURT. 
Sgconp CIVIL APPEAL No. 308 or 1922. * 
March 2, 1926. 

Present :—Mr. Justices Broadway and 
Mr. Justice F fords. 

JAL KARAN AND OTHERS—DEFENDANTS 
— APPELLANTS 
versus 
NATHU RAM AND ANOTHER——PLAINTIFFS 

5 — RESPONDENTS, 
Punjab Tenancy Act (XVI of 1887), ss. 59, 77 (3)— 
Jurisdiction of Civil and Revenue Courts -Occupancy 


"tenant, death of—-Suit by landlords to recover posses- 


sion—Sutt, whether cognizable by Civil Court —Joint 
tenancy and tenancy-in-common, distinction between — 
Survivorship. 
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When ina suit instituted ina Civil Court a plea 

is raised which necessitates a decision as to whether 
ant occupancy tenancy exists, that question must 
he decided by a Revenue Court under the proviso to 
8..77 (3) of the Punjab Tenancy Act. [p 341, col. 1.] 
* There is a distinction between a joint tenancy and 
a tenancy-in-common, the test being whether definite 
Shares have been specified, and itis only in the case 
of.a joint tenancy that the principle of survivorship 
applies. [p. 341, col. 2.] 

An occupancy tenant sold hie occupancy rights to 
two brothers and the deed of sale recited that one of 
the vendees had purchased one-third and the other 
had purchased two-thirds of the holding. After the 
death of one of the vendees without issue the land- 
lords sued to recover possession of his share in the 
holding. The descendants of the other vendee resist- 
ed the suit onthe plea that the two vendees had 
become joint tenants of the holding and that after 
the death ofone of them the descendants of the 
other succeeded, to his share in the holding by sur- 
` vivorship : < i 

Held, (1) that no question as to the existence of an 
occupancy tenancy required decision in the case and 
the suit was, therefore, cognizable by a Civil Court ; 
[p. 341, col. 1.j | 

(2) that the two vendees of the occupancy holding 
had become tenants-in-common and that, therefore, 
the principle of survivorship did not apply. [p. 341, 
col. 2 


Second appeal from a decree of the Dis- 
trict Judge, Hoshiarpur, dated the 25th 
October, 1921, affirming thatof the Munsif, 
First Class, Hoshiarpur, dated the 23rd 
May, 1921. 

Mr. Mehr Chand Mahajan, for the Appel- 
lants. 

Lala Badri Das, R.B, and Lala Jagan 
Nath Bhandari, for the Respondents. 

JUDGMENT. 

Broadway, J.—This second appeal 
has arisen in the following circumstances: 
The plaintiffs, Nathu Ram and. Amar 
Nath, sued the defendants Jai Karan and 
others for possession of certain land. It 
appears that this land had been held by 
a woman Musammat Parchono as occu- 
pancy tenant under the plaintiffs. Musam- 
mat Parchono had sold her rights in the 
occupancy holding to two brothers Biba 
and Nihal Chand. In the deed of convey- 
ance Biba was shown as having bought 
ird and Nihal Chand rds of the entire 
holding. Biba died without leaving.aà widow 
or any issue. ‘Nihal Ohand's descendants 
claimed to take Biba's $rd share by right 
ofsurvivorship and were recorded in the 
revenue papers as occupancy tenants ofthe 
entire holding. The plaintiffs alleged that 
the tenancy wasa tenancy-in-common and 
nota joint tenancy and that on the death 
of Biba without issue the occupancy tenancy 
qua his (Biba's) ird share became extingu- 
ished. The Oourts below concurred in de- 
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creeing the plaintiffs’: suit on the ground 
that the tenancy being a tenancy-in-common 
the defendants could not succeed by right 
of survivorship to Biba’s ird . share. 
Against that decision this second appeal 
has been preferred through Messrs. Tek 
Chand and Mehr Chand Mahajan. 

Before the trial Court an objeetion was 
raised to the effect that the Civil Courts 
had no jurisdiction to try the suit. This 
question was put in issue and decided 
against the defendants. The trial Court 
in this connection remarked “Counsel for 
the defendants has also not pressed it 
(this issue) atall." In the appeal by the 
defendants to the learned District Judge 
the question of jurisdiction was again rais- 
ed on the ‘grounds but was not argued at 
the bar. In the memorandum of appeal 
filed in this Court the question of jurisdic- 
tion was not raised but at the hearing Mr. 
Mehr Chand Mahajan asked to be allowed 
to argue it as an additional ground. He 
was permitted to do so and referred to 
various authorities in support of this con-. 
tention. The chief one of these is Wadhawa 
v. Hassi (1). In that decision the suit then 
under consideration was held to fall within 
the jurisdiction of the Revenue Courts. 
There, as is clear from the report, the ques- 
tion was as to the nature ofthe tenancy, 
that is to say, whether the tenancy was an 
occupancy oneornot, In Mihan Singh v. 
Bhagwan Kuar (2) Shah Din, J., held that 
having regard to the proviso to sub-s. (3) 
of s.77 of the Punjab Tenancy Act (added 
by Punjab Act III of 1912) the question 
whether the defendants were occupancy ` 
tenants of the land concerned having arisen 
the suit should have been referred for 
decision to a Revenue Court. The same 
learned Judge in Ghulam v. Jowala Singh 
(3), acase the facts of which are very simi- 
lar to the case now before us, held that the 
Civil Courts had jurisdiction, the reason 
being that no question as to the existence 
of an occupancy tenancy had arisen in the 
suit. which related only to the devolution 
of the occupancy tenancy. He referred to 
Mihan Singh v. Bhagwan Kaur (2) and- dis- 
tinguished it. Reference was not made, how- 
ever, to. Wadhawa v, Hassi (1). A similar 


(1) 29 Ind. Cas. 778; 73 P. R. 1915; 111 P. L. R. 1915; 
64 P. W. R. 1915. 
@) 37 Ind. Cas. 390; 111 P. R. 1916; 234 P. W. R. 


19816. 
(3) 48 Ind: Cas. 363; 130 P. L. R. 1918; 103 P. R. 
1918; 179 P. W. R. 1918. 


(98 I. O. 1926} 


question arose in Prabh Dayal v. Radho 
(4), a case to be found only in an unautho- 
rised report, where Mr. Justice Abdul 
Raoof, while saying that he was inclined 
to agree with the view expressed in Ghulam 
v.Jowala Singh (3), felt himself bound by 
the Division Bench decision in Wadhawa 
v. Hassi (1). Mr. Badri Das on behalf of the 
respondents emphasized that in the present 
case there was no question involved as 
to the existence of the occupancy te- 
nancy, the question being only as to whe- 
ther the defendants-appellants had suc- 
ceeded by right of survivorship to Biba's 
ird share of the holding. He further 
contended that the question of jurisdiction 
had to be decided entirely on the allega- 
tions in the plaint. In support ofhis con- 
tention he cited, inter alia, Karam Dad v. 


Hussain Bakhsh (5). No doubt, this propo-. 


sition is toa large extent correct but hav- 
ing regard to the proviso tos. 77 (3) refer- 
red to above, it is perfectly clear to my 
mind that when in a suit instituted in a 
Civil Court a plea is raised which necessi- 
tates a decision as to whether an occupancy 
tenancy exists, that question has to be de- 
cided by a Revenue Court. 

After a consideration of all the author- 
ities [am of opinion that the facts of this 
case are quite different from those in Wad- 
hawa v. Hassi (1), and that no question as 
to the existence of an occupancy tenancy 
requires decision. All that has to be de- 
cided in this case is whether on the death 
of Biba without issue the defendants-appel- 
lants are entitled to succeed to his ird 
share. Turning to this question it has 
been found by the Courts below that there 


was no joint tenancy as between Biba and 


Nihal Chand, the position between the two 
-brothers being that of a tenancy-in-common. 
This is a question of fact and Mr. Mehr 
Chand has not attempted to challenge it. 
He has urged, however, that the real way 
to regard the case is to hold that Biba and 
his brother formed one “tenant” and qua the 
landlord the occupancy tenancy continued 
in regard to theentireholding. He further 
contended that an occupancy tenancy was 
not a true joint tenancy aud that even 
assuming that it was a tenancy-in-common 
theright of survivorship entitles the defend- 
ants-appellants to succeed. In this con- 
nection he referred to Mohru v. Mutsaddi(6), 
(4) 75 Ind. Cas. 818; A. I. R. 1924 Lah. 636. 


(5) 56 Ind. Cas. 458. 
(6) 109 P. R. 1894, 
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Agar Singh Ev. Dhana (T) and Chanda 
Singh v. Jiwan Singh (8). It is true that 
some of the remarks made by the Financial 
Commissioners support Mr. Mehr Chand’s 
contention, but after a careful examination 
of the judgment, in those cases it seems to 


. me that all that was decided in each case 


was that there had been no partition of 
the joint tenancy. On the other hand, Mr. 
Justice Chevisin Hako v. Sultan Muham- 
mad Khan (9) and Utmi v. Nihal Chand 
(10), after & consideration of the author- 
ities already referred to,came to the con- 
clusion that there was a distinction þe- 
tween a joint tenancy and a tenancy-in- 
common, the test being whether definite 
Shares had been specified, and that it was 
only in the case of & joint tenancy that the 
principle of survivorship applied. This 
view appears to me to be correct. There 
can, in my opinion, be no doubt that when 
Musammat Parchono sold her occupancy 
holding to Biba and Nihal Chand, Biba pur- 
chasing ird and Nihal Ohand £rds of the 
entire estate, thetenaney became a tenancy- 
in-common and thatthe principle ofsurvivor- 
ship did notapply. The view taken by the 
Courts below is, therefore, correct and I 
would dismiss this appeal with costs. 
Fforde, J.—I agree. 


Z., K. Appeal dismissed. 

(T) 6 P. R. 1902 Rev.: 11 P. L. R. 1903. 

(8! 42 Ind. Cas. 87; 6 P. R. 1917 Rev; 5 P. W.R. 
1917 Rev. 

(8) 60 Ind. Cas. 513. 

(10) 60 Ind. Cas. 862. 
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by the High Gourt is valid and binding on the parties 


342 


even though the High Court has by a subsequent 

ll Bench decision overruled its earlier view and 
held that the Court has no jurisdiction to hear such 
suits. [p. 343, cols. 1 & 2.] 

A suit ona mortgage is not a suit for land within 
cl. 12 of the Letters Patent, Bombay. [p. 348, col. 2.] 

Section 21, O. P. C., does not preclude an objection 
as to want of jurisdiction being taken in a fresh suit 
rib 7 oe only to Appellate and Revisional Courts. 
ibid. 

The general rule that consent cannot confer juris- 
dietion is subject to exceptions, and does not preclude 
parties waiving enquiry by the Court as to facts 
necessary for the determination of a question of 
jurisdiction when that question depends on facts to 
be ascertained. [p. 344, col. 1.] 

An objection as to jurisdiction, if it can be raised, 
isone which ought to be taken within the meaning 
of Expl. IV to s. 11, C. P. O. [ibid] 

The ‘competency’ of a Court and its ‘jurisdiction’ 
are synonymous terms meaning the right ofa Court 
to adjudicate in a given matter. [p. 345, col. 1.] 

' Sardarmal v. Aranavayal Sabhapathy (9), relied 
on. 

Where a question of jurisdiction has been con- 
structively in issue so as tọ bring it under Expl. IV 
tos.11, O. P. O., it could not, from the very nature 
of the case, be heard and decided and will be deemed 
to be heard and decided against the party who 
might and ought to have alleged it. [p. 347, eol. 1.] 

Krishna Kishore De v. Amar Nath Khettry (11), 


Kailash Mondul v. Baroda Sundari Dasi (14),. 


Woomesh Chandra Maitra v. Barada Das Maitra (15), 
dissented from. " 

The ordinary prineiple applicable to Courts of 

superior jurisdiction is that nothing shall be intend- 
ed to be out of jurisdiction of that superior Court but 
that Yd especially appears to be so. [p. 347, cols. 
. 1&2. 
' Where the jurisdiction of a Court is based on a 
Statute it has jurisdiction to construe the same whe- 
ther the decision’ be right or wrong. [p. 347, col. 2.] 
. Decided cases cannot be re-opened merely because 
the view that was taken on a question of law in that 
case is subsequently upset in another proceeding 
between different parties by a superior Court. [p. 
348, col. 2.] 

A decision though based on an error of Jaw will 
be res judicata in & suit where the parties seek to 
litigate again the same cause of action as had been 
decided between them in a prior suit. [p. 350, col. 


1.] 
[Case law discussed. ] 


Mr. Mulla (with him Mr. Dalvi), for the 
Plaintiff. 

* Messrs. Kanga, Advocate-General, (with 
him Messrs. B. J. Desai and Khergamwalia), 
for the Defendants. 

JUDGMENT .—In this suit the defend- 
ant Bank in their written statement admit 
that paras. 1 to 3 of the plaint are correct; 
and the point at issue is a purely legal one 
-which has been argued without the neces- 
‘sity of taking any evidence. The defendant 

Bank brought a Suit No. 3965 of 1924 against 
the plaintiff trading in the name of S. 
:Narayen & Co. to enforce an equitable 
mortgage created by the plaintiff in their 
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favour, and, on December 9, 1924, by con- 
sent, a preliminary decree was passed in 
favourof the Bank. That decree was super- 


Seded by a final decree for sale on July 


16, 1925. The mortgaged property was 
situated at Andheri, which admittedly is 
outside the local limits of the ordinary 
original civil jurisdiction of this Court. 
But, at that time, according to the ruling 
in Yeshvanirao Holkar v. Dadabhai Cursetji 
(1) the Court had jurisdiction, both because 
according to that ruling a suit on a. mort- 
gage was not a suit for land within the 
meaning of cl. 12 of the Letters Patent 
of this Court, and also beeause the mort- 
gagor, the present plaintiff, carried on 
business in Bombay within the limits of 
this Court's original jurisdiction. Yeshvant- 
rao Holkar v. Dadabhai Cursetji (1) was, 


. however, overruled by a Full Bench of this 


Court on August 21, 1925, in the case of- 
India Spinning and Weaving Co., Lid. v. 
Climax Industrial Syndicate (2). Accord- 
ingly, the present suit was brought against 
the Bank on February 12, 1926, and it is 
submitted in para 4 of the plaint that this 
Court had no jurisdiction to entertain the 
Suit No. 3965 of 1924 and that all the pro- 
ceedings taken under that suit and the 
decrees passed therein are nullities and are 
void and of no effect. It is stated in para. 
5 that underthe final deeree forsale the 
Commissioner for taking accounts had ad- 
vertised the mortgaged property to be sold 
by public auction on February 22, 1926, 
notwithstanding theobjection raised by the 
present plaintiff that in view of the Full: 
Bench decision the decrees passed in the 
suit were nullities and the Commissioner 
ought not to proceed ‘with the sale. The 
sale has been restrained pending the de- 
cision of this suit. The defendants con- 
tend that atthe time the decrees in ques- 
tion were passed this Court had jurisdiction 
to entertain the suit in question, and that 
the said decrees are not void and of no 
effect. Accordingly, they say that the sale 
of the mortgaged property in pursuance of 
the final decree, dated July 16, 1925, should 
be allowed to be proceeded with; and the 
defendants in particular contend that the 
question of jurisdiction was directly and 
substantially in issue in Suit No. 3965 of 
1924, and should have been raised as a 
ground of defence by the present plaintiff 


(1) 14 B. 353; 7 Ind. Dec. (x. s.) 695. | 
. (2) 91 Ind. Oas.. 817; 27 Bom. L. R. 1281; A. IR, 
1926 Bom. 1; 50 B; 1: r 


- 
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in that suit. They submit, therefore, that 
“the question of the jurisdiction of the 
Court over the subject-matter of the Suit 
No. 3965 of 1924 is res judicata and cannot 
be tried in this suit. On these pleadings 
the following issues have been raised :— 

1. Whether the decree in Suit No. 3965 
S 1924 passed on July 17,1925, is a nul- 
ity ? "E 

2. Whether the present suit is not barred 
by res judicata? 

3. Whether the plaintiff did not waive 
want ofjurisdiction if any and whether he 
is not estopped by his conduct from raising 
the plea ‘of jurisdiction ? 

4° Whether the plaintiff is entitled to any 
and if so what relief? 


In the arguments the main point, of. 


course, was the question of res judicata. 
But there are two questions which may be 
treated as preliminary points: and I, there- 
fore, take them up for consideration. 

The learned Advocate-Genéral said that 
the Full Bench decision was made in a 
. case where both the mortgaged property, 
the subject-matter of the suit, and the 
defendants were outside the jurisdiction 
of the Court, and that accordingly the de- 
cision only applies to cases of that des- 
cription, whereas, inthe present case, the 
defendants admittedly carry on business 
within the Court’s jurisdiction. This des- 
cription, however, is not, in my opinion, 
borne out by the judgment in the case. It 
seems to me clearly to decide that Yesh- 
vantrao Holkar v. Dadabhat Cursetji (1) 
is wrong on two separate grounds. The 
question that had to be decided is stated 
at page 1293* ot the report already referred 
toas follows:— 

"The question then is whether.a suit 
based on a mortgage of land outside the 
local limits of the ordinary original juris- 
diction of the High Court, claiming the 
usual mortgage-decree for sale of the pro- 
perty in default of payment, is a suit for 
land within the meaning of that clause (2.e., 
cl, 12 of the Letters’ Patent). Incidentally 
it may be mentioned that the whole of the 
property was outside the jurisdiction and 
the defendants resided outside the. juris- 
diction.” 

Then, at page 1296, it is said: 

“The defendant in Yeshvantrao Holkar 
v. Dadabhai Cursetji (1) neither resided nor 
carried on business within the jurisdiction 
so it is difficult tosee how the Court could 
have enforced its decree either by arrest- 
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ing his person orby attaching his goods. 
On that ground alone, in my opinion, the 
decision in Yeshvantrao Holkar v. Dadabhat 
Cursetji (1) was wrong." 

That is the first ground on which the de- 
cision is held to be wrong. Then at page 
1305*, the learned Chief Justice says: 

"I have not the slightest hesitation in 
holding thata suit on a mortgage, as this 
is, is a suit for land within the meaning 
of that expression in el. 12 of the Charter." 

Thatis the second ground on which the 
decision is held to be erroneous. So that 
there isa clear decision that a suiton a 
mortgage is not a suit for land within el. 
12 of the Letters Patent; and that is to be 
taken as the law laid down by the Full 
Bench applicable to the present case. 

The second point that was raised by the 
learned Advocate-General is that s. 21 of 
the C. P. ©. operates to make the decrees 
in Suit No. 3965 of 1924 correct, and that 
accordingly the contention that those de- 
crees are nullities is one that cannot be 
availed of by the present plaintiff. Section 
21 is confined to the case of an Appellate 
or Revisional Court in the case of any par- 
ticular suit,and no authority has been cited 
which, in my opinion, justifies its being 
given any greater effect. If the present 
question had arisen on an objection taken 
in. proceedings before the Commissioner 
for taking accounts, then, no doubt, s. 21 
might be used to preclude the present 
plaintiff from raising the objection that he 
has. But, in my opinion, it does not pre- 
clude the objection being raised in a fresh 
suit, such as the present one: because 
clearly, this Court is not in the position 
of an Appellate or Revisional Court of the 
kind referred to in s. 21. The principle 
underlying that section is, no doubt, im- 
portant and can, in suitable cases, be given 
effect to. For instance, the general rule 
that consent of parties cannot confer 
jurisdiction upon a Court is subject to some 
qualifications. An instance of this is afford- 
ed by Ribble Joint Committee v. Croston 
Urban Council (3) the substance of which 
is stated in Halsbury’s Laws of England, 
Vol. XIII, Art. 491, at pages 353, 354, as 
follows :— 

“The absence of a condition necessary 
to found thejurisdieton to make an order, 
or give a decision, deprives the order or 


$i (1897) 1 Q. B. 251; 66 L. J. Q. B. 384; 45 W.R, 


"Pages of af Bom, L, Ra Hd.) 
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decision of any conclusive effect [Reed v. 
Nutt (4); but it is otherwise where the 
order is good on its face and the Court 
adjudicating has jurisdiction to determine 
the existence or not of the condition, and 


the party denying its existence has neg. 


lected his opportunity of raising the objec- 
tion at the hearing [Ribble Joint Committee 
v. Croston Urban Council (3)]." 

“A similar ruling was given by this Court 
in Jose Antonio Barreto v. Francisco An- 
tonio Rodrigues (5), namely, that the general 
rule does not preclude parties waiving 
inquiry by the Court as to facts necessary 
for the determination of a question of ju- 
risdiction, when that question depends on 
facts to be ascertained. And, again, we 
have, of course, Expl. IV tos. 11 of the C. 
P. C. about whatis called constructive res 
judicata. All that, I think, can legitimate- 
ly be said with regard tos. 21 in this case 
is that at any rate it shows that such an 
objection, if it can be raised, ought to be 
taken asa ground of defence in a suit, so 
that when one comes to consider Expl. IV 
tos. ll that is a point which is to be borne 
in mind. Similarly, the decided cases in 
regard to the question of res judicata under 
a foreign judgment dealt with ins. 13 of 
the O. P. O. show, I think, that this ques- 
tion of waiver is recognised as affecting 
the question of res judicata, because it has 
been held that a voluntary submission to 
the jurisdiction of a foreign Court make the 
judgment of that Court res judicata in spite 
of the fact that cl. (a) of s. 13 says that a 
foreign judgment is not conclusive “where 
it has not been pronounced by a Court of 
competent jurisdiction.” Those are the 
only remarks thatI have tomake in regard 
to the question of s. 21. It does not, in my 
opinion, afford a proper ground for decid- 
ing the issues in this caseat once on the 
basis that was put before me by the learned 
Advocate- General, 

The main question, therefore, has to be 
considered, viz., whether the decree of 
July 17, 1925, was à nullity or whether the 
present suit is barred by res judicata. Now 
on this question, I have been referred in 
the course of the argumenta to a large num- 
ber of decisions, but I think that the pri- 
mary question that the Court should put 
to itself is: Are there any statutory pro- 


(4) (1890) 21 Q. B. D. 669; 59 L. J. Q. B. 311; 62 
L. T. 635; 38 W. R. 621; 54 J. P. 599. 
(3) 7 Ind. Cas, 950; 35 B. 94; 12 Bom. L. R. 712, 
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visions which ean be referred to as the 
voice of the Legislature on this particular 
matter? And, of course, there is s. 11 of 
the OC. P. C., which contains the main pro- 
visions on the subject of res judicata in & 
guit. If that section is looked at, ib is 
rather curious to find that it does not in 
express words say that the Court which 
has tried the first suit should be-necessari- 
ly a Court competent to try that suit. It 
only refers to the question of that Court 
being competent to try the subsequent 
suit, which is, of course, a different matter. 
It might not have jurisdiction in the first: 
suit, but might be competent to try the 
subsequent suit. 
one moment, contend that, because there 
are no such express words, the Legislature 
means that the Court trying the first suit 
need not have jurisdiction to try it. That 
would be opposed to the corresponding law 
in England, and the law which has, I think, 
been invariably laid down in India. For 
instance, in Halsbury's Laws of England, 
Vol. XIII, Art. 491 at page 353, it is said:—- 

“Wherever estoppel by record is said to 
arise out of a judgment, it is assumed , that 
the Court which pronounced the judgment 
had jurisdiction to do so. The lack of 
jurisdietion deprives the judgment of any 
effect, whether by estoppel or otherwise: 
Rogers v. Wood. (6). 

And, again, in Rajwant Prasad Pande v. 
Ram Ratan Gir (7), which was a case of a 
suit brought to get rid of the effect of a 
decree just as the present suit seeks to do, 
the Privy Council, in laying down very 
strongly that such a suit did not lie, at 
p. 494* says:— 

“The case under which these objections 
(i. e., objections to the decree) were brought 
forward was competently before the Court; 
it had jurisdiction to entertain them." 

So their Lordships obviously contemplat- 
ed the Court having jurisdiction. Going 
back, again, to my question: What statu- 
tory provisions are there with regard to the 
question? I think reference should obvious- 
ly be made (although none of the learned 
Counsel in the case drew my attention to 
them) to ss. 40 and 44 of the Indian Evi- 


dence Act. Section 40 says:— 
gee (1831) 2 B. & Ad. 245; 109 E. R. 1134; 36 R. R. 
4 


(7) 30 Ind. Cas. 819; 37 A. 485; 17 Bom. L. R. 754; 
13 A.L J. 93799 M. L.J 165; 2 L. W. 671; 18 M. 
L. T 173: 20 O. W. N. 35; (1915) M. W. N. 736; 23 O. 
L J. 55:42 L A. 171 (P. 0). 

*Page of 37 A.—| ld. | 
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“The existence of.any judgment, order 
or decree which by law prevents any Court 
from taking cognizance of a suit or holding 
a trial, is a relevant fact when the question 
is whether such Oourt ought to take cog- 
nizance of such suit, or to hold such trial”. 

. The material part of s. 44 that affects this 
say s:— ; 
=- “Ay party to a guit or other proceeding 
may show that any judgment, order or 

decree which is relevant under s. 40,... and 
~ which has been proved by the adverse 
party, was delivered by a Court not com- 

etent to deliver it." 

So that, so far as the Indian statutory law 
1s concerned, the question cannot be put in 
better words than the Legislature has used 
in s, 44, viz, whether the Court which dealt 
with Suit No. 3965 of 1924 was competent 
to deliver the judgment that it did in that 
case. WhenIsay "judgment" J, of course, 
include the two decrees that were passed in 
that suit. And I may in this connection 
refer to Abdul Kadir Ibrahim v. Dulanbibi 
(8), where à somewhat similar question was 
dealt with by this Court on those lines, viz., 
with reference to ss. 40 and 44 of the Indian 
‘Evidence Act. It may be said that s. 44 


does not say that the party can show that 


the judgment was delivered by a Court 
"which had no jurisdiction over the parties 
or the subject-matter of the suit" but the 
words "competent to deliver” etc., must have 
very much the same meaning; and in this 
connection I accept what Mr Justice Strachey 
says (p. 212*) on this point in Sardarmal v. 
Aranavayal Sabhapathy (9) viz.:— 

“The ‘competency’ of a Court and its 
‘jurisdiction’ are thus synonymous terms. 
They mean the right of a Oourt to adjudi- 
cate in a given matter.” 

Then, coming to arguments that were 
placed before me in a very clear and admir- 
able manner, the contention raised by Mr. 
Mulla for the plaintiff, as I understood it, 
may be put briefly as follows. He says 
that the test in cases of this kind is whe- 
ther the Court that tried the suit, a. judg- 
ment in which is alleged to be ves judicata, 
in fact had, jurisdiction, and not whether 
that Court supposed itself to have jurisdic- 
tion. On that test, he says that the Full 
Bench decision shows that the Court which 
dealt with Suit No. 3965 of 1924 did not in 
fact have jurisdiction to pass the judgments 

(8) 20 Ind. Cas. 530; 37 B. 563; 15 Bom. L. R. 672. 

(9.21 B. 205; 11 Ind. Dec. (N. s.) 139. 

-*Page of 21 Bom.-—[Ed.| : 
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and decrees which it did, and, therefore, the 
two decrees in question are nullities, On 
the other hand, the contention of the learn- 
ed Advocate-General may be. summed up 
as follows. He says that the present case 
18 not one where the first Court clearly had 
no jusisdiction, and that, on the contrary 
[according to the rulings of this Court in 
Yeshvantrao Holkar v. Dadabhai Curseji (1) 
and the cases that followed it], the Jaw as 
then understood allowed the Court in Suit 
N o. 3965 of 1924 to pass the decrees that it 
did. In any case, he says, the Court wag 
competent to construe cl. 12 of the Letters 
Patent and decide the question of jurisdic- 
tion that arose, and its decision, whether 
right or wrong, binds the parties to that 
suit. Accordingly, he says, the decrees 
that were passed in that suit are not nulli- 
ties. Mr. Mulla in support of his contention 
relied mainly on the cases of Rajlakshmi 


Dasee v. Katyayani Dasee (10), Krishna 


Kishore Dev. Amar Nath Khettry (11) and 
Kunja Mohan Chakravarty v. Manindra 
Chandra Roy (12). The last-named case in 
effect merely follows Rajlakshmi Dasee's 
case (10), and, therefore, may be left out of 
consideration. The judgment in Rajlak- 
shmi Dasee's case (10) was considered by the 
Fall Bench in India Spinning and Weaving 
Co. Ltd. v. Climax Industrial Syndicate (2) 

at pages 1307 to 1309* and that criticism has 
naturally been strongly relied on by the 
learned Advocate-General. I do not think it 
necessary to reproduce in this judgment the 
remarks that have been made by the learn- 
ed Ohief Justice in his judgment upon this 


particular case, But undoubtedly he Bays at 


page 1308* that none of the cases which were 
cited for the broad proposition laid down 
in Rajlakshmi Dasee's case (10), directly 
assisted the proposition that was relied 
upon; and the head-note of the Full Bench 
decision in India Spinning and Weaving Co. 
Lid. v. ae see li Syndicate , (2). 
summarises his conclusion as fo 
are llows (p. 

"The principle, as stated in Rajlakshmi 
Dasee v. Katyayani Dasee (10), that where 
a Court has no jurisdiction over the subjeet- 


matter its judgments and orders are mere 


nullities, us may not only be set aside at 
any time by the Court in which th . 
(10) 12 Ind. Cas. 464; 38 C. 639. MU TERME 


(11) 56 Ind. Cas. 532; 47 0. 770; 31 ©. L. 
Q. W. N. 633. a a, 


(12) 77 Ind. Cas. 253; 27 C. W, N. 549: A. 
Cal. 619. ; A. I. R. 1923 


*Pages of 27 Bom. L. R.—[Ed.] ENS POSTE 
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rendered but be declared void in every 
Court in which they are presented is too 
wide and is not applicable to Courts of 
superior jurisdiction. Theirjudgments and 
orders ean only be questioned in the ways 
provided by the law." 

I think that is the effect of the view taken 
by the Full Bench, and I certainly agree 
with Mr. Kanga's observation that the 
remarks of Mookerjee, Acting Chief Justice, 
in Rajlakshmi Dasee v. Katyayami Dasee 
(10), must be read subject to sume reserva- 
tion, and in particular to the reservation 
which the same learned Judge mentions 1n 
Hridyanath Roy v. Ram Chandra Barua 
Sarma (13) at p. 148*. There he says :— 

“A judgment pronounced by a Oourt 
without jurisdiction is void, subject to the 
well-known reservation that when the juris- 
diction of a Oourt is challenged, the 
Court is competent to determine the ques- 
tion of jurisdiction, though the result of the 
enquiry may be that it has no jurisdiction 
to deal with the matter brought before it." 

Again, at the bottom of p. 149* of the same 
report, he says: 

“The boundary between an error of judg- 
ment and the usurpation of power is this: 
the former is reversible by an Appellate 
Court within a certain fixed time and is, 
therefore, only voidable, the latter is an 
absolute nullity. When parties are before 
the Court and present to it a controversy 
which the Court has authority to decide, a 
decision not necessarily correct but appro- 
priate to that question is.an exercise of 
judicial power or jurisdiction. So far as 


‘the jurisdiction itself is concerned, it is. 


wholly immaterial whether the decision 
upon the particular question be correct or 
incorrect," 

That reservation is, I think, of consider- 
able importance in the present case, and 
the mere fact that the Full Bench has held 
that Yeshvantrao Holkar v. Dadabhai Cur- 
‘setji (1) was an erroneous decision does not, 
in my opinion, make the decrees in Suit 
No. 3965 of 1924 nullities, as they would 
have to be held, if full effect is given to the 
wide language used in Rajlakshmi Dasee’s 
case (10). It may also be mentioned with 
reference to that case that Mookerjee, Acting 
Chief Justice, confines his remarks at p. 
6687 to the case of a stranger to the decree 

(13) 58 Ind. Cas. 806; 48 O. 138; 31 O. L.J. 482; 
24 O. W. N. 723. 
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who is interested in the property affected 
by the decree, and says that the Court was 
not called upon to consider what the effect 
of such lack of jurisdiction would be upon 
the decree in so far as the parties thereto 
were concerned. The remarks must, there- 
fore, obviously refer primarily toa case of 
that kind and not a case like the present 
where a party to a decree seeks to get it 
declared anullity. Then, in Krishna Kishore - 
De v. Amar Nath Khettry (11) a similar 
reservation is, I think, to be read into the 
judgment. That isa case which is, no doubt, 
one about res judicata in regard to persons 
who were parties to the previous suit; 
but, on the other hand, the learned Judge, | 
Mookerjee, J., says at pp. 780, 781*:— 

"In this ease, as already stated, the ques- 
tion of jurisdietion was neither raised nor 
decided; the position'might have been differ- 
ent if the question had been raised and 
decided, for where a Court judicially con- 
siders and adjudicates the question of its 
jurisdiction and decides that the facts exist 
which are necessary to give it jurisdiction 
over the case, the decision is conclusive till 
itis set aside in an appropriate proceeding. 
But where there has been no such adjudica- 
tion, the decree remains a decree without 
jurisdiction and cannot operate as res judi- 
cata." 

That, no doubt, refers to the reservation 
about the Court being competent to decide 
the question of jurisdiction, which was 
mentioned in Hridyanath Roy v. Ram 
Chandra Barua Sarma (13), at p. 148t; but 
the learned Judge says that in order to 
bring in that.reservation the question must 
have been raised and decided; and that, 
where there is no such adjudication, the 
décree being without jurisdiction cannot 
operate as res judicata. As far as the latter 
conclusion is concerned, I think the learned 
Judge clearly takes a view, which, no doubt, 
has been taken by the Calcutta High Court 
in Kailash Mondul v. Baroda Sundari Dasi 
(14) and Woomesh Chandra Maitra v. 
Barada Das Maitra (15), but which has not 
been followed by most of the other High 
Courts, at any rate those of Bombay, Allaha- 
bad and Lahore, and which is also opposed 
to another ruling of the Calcutta High 
Court in Jamadar Singh v. Serajuddin 


ae 24 0. 711; 1 O. W. N. 565; 12 Ind. Dec. (x. &) 
(15) 28 0.17. — 
*Pages of 47 C.—[Ed.] 
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Ahamad Chaudhuri (16). The decisions in 
question will be found cited in Mulla's 
Commentary on the Civil Procedure Code, 
7th Edn., p.39. In addition to the Bombay 
easesthere cited, I may refer to Chhaganlal v. 
Bai Harkha (17) and Bhaishanker Nanabhoy 
v. Mararji Keshavj (18), which are support- 
ed by the Privy Council decision in Raja 
of Ramnad v. Valusami Tevar (19) : cf. my 
remarks in Gadigappa Chanbosappa v. 
Shidappa Gurushidappa (20), at page 652*. 
These decisions all go uponthe view that, 
where a matter has been constructively in 
issue so asto bring it under Expl.IV to 
s. 11, it could not, from the verv nature of 
the case, be heard and decided and it will 
be deemed to be heard and decided against 
the party who might and ought to have 
alleged.it. That is a view which binds me 
and which seems to be the sounder of the 
two views. So that I do not consider that 
Mookerjee, J .'8 conelusion in Krishna Kishore 
De v. Amar Nath Khettry (11) is correct, 
so far as regards the question of res judi- 
cata under Expl. IV tos, 11. 

Coming back to the main question, I 
respectfully agree with what is stated in 
the learned Chief Justice's judgment in 
India Spinning and Weaving Co. Lid. v. 
Climax Industrial Syndicate (2), at page 
13057, that in cases like Yeshvantrao Holkar 
v. Dadabhat Cuvrsetjj (1), and the cases 
which follow that judgment, including the 
Suit No. 3965 of 1924, itis not the case of 
an inferior tribunal arrogating to itself 
the jurisdiction of a superior tribunal or of 
the Courts of one country being asked 
to pass a decree on a judgment of the 
Courts of another country. This Court 
construed its Charter in order to decide 
whether it had jurisdiction, and on that 
question it had jurisdiction to decide right 
or wrong. After very careful considera- 
tion I am clearly of opinion that that isthe 
‘proper view ina case of this kind. This 
being a Courtof superior jurisdiction, the 
‘ordinary principle applicable is that no- 
thing shall be intended to be out of the 

(16) 35 O. 979; 12 O. W. N. 862; 80. L. J. 83. 


(17) 2 Ind. Cas. 530; 3 B. 479; 11 Bom. L. R. 345. 
(18) 12 Ind. Cas. 535; 36 B. 283; 13 Bom. L. R. 


950. 

(19) 59 Ind. Cas. 880; 48 I. A. 45; 23 Bom. L. R. 
101; 19. A, L. J. 168; 40 M. L. J. 197; 13 L. W. 290; 
(1921) M. W. N. 51; 33 O. L. J. 218; 25 O; W. N. 581; 
29 M. L. T. 345 (P. GL). 

(20) 83 Ind. Cas. 155; 48 B. 638; 26 Bom. L. R. 
: 817; A. I. R. 1924 Bom. 495. l 
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jurisdietion of that superior Court but that 
especially appears to be so, and the ques- 
tion whether asuiton a mortgage was a 
suit for land was certainly not so absolutely 
clear that the Bombay High Court in taking 
the view, that it did, did anything absurd 
or unreasonable. A further consideration, 
which is, I think, of very great importance, 
is this, namely, that the Original Side 
Courts, which subsequently had the ques- 
tion before them, at any rate at the time 
that Suit No. 3965 of 1924 was adjudicated 
upon, were bound to follow the ruling in 
Yeshvantrao Holkar v. Dadabhai Cursetji (1), 


. because that decision was by a Division 


Court; and the case was also followed by 
another Division Court in  Venkairao 
Sethupatty v. Khimji Assur Virji (21). The 
Court, therefore, in adjudicating on the 
Suit No. 3965 of 1924 was bound to follow 
that ruling, unless and until it. was over- 
ruled by proper authority, whether by a 
Full Bench or by the Privy Council, or 
until it was superseded by some legis- 
lative enactment or amendment of the 
Letters Patent. For the Court to say that, 
in such circumstances, the decrees passed 
by that Court are pure nullities, though 
the Court, according to authority by which 
it was bound, was authorised to take the 
view, it did, is, I think,a proposition which 
cannot be acceded to. In my opinion the 
fact of the Court having jurisdiction to 
decide the question whether or not ithad 
jurisdiction ineludes the power to decide 
that question. rightly or wrongly, as laid 
down in the well-known case of Malkarjun 
v. Narhari (22). The remarks about that 
decision in Khiarajmal v. Daim (23) do 
not affect the present case, because all 
that was there said was that the jurisdic- 
tion to decide rightly or wrongly could not 
apply toacase where the Court had never 
applied its mind to the particular question, 
which in that case was whether a certain 
person properly represented another. No 
doubt, it might be said in this case that 
the Court never applied its mind to the 
question of jurisdiction, but that was be- 
cause the defendants in Suit No. 3965 of 
1924 did not raise any objection to the 
Court's jurisdiction and the Court assumed 


(21) 80 Ind. Cas. 442; 26 Bom. L. R. 535. 

(22) 25 B. 337; 2 Bom. L. R. 927; 271. A. 216; 5 C. 
W. N. 10; 10 M. L. J. 368; 7 Sar. P. O. J. 739 (P.O), 

(23) 32 I. A. 23 at p. 35; 7 Bom. L. R. 1; 9 C. W. 
N. 201; 2 A. L. J. 71; 10. L. J. 584; 32 €. 296; 8 
Sar. D. C; J, 734 (P. O). 
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jurisdiction in the ordinary course in ac- 
cordance with rulings by which it was 
bound. The question, therefore, resolves 
itself into whether such consent operates 
under s. ll and in particular Expl. IV 
to that section. Then, again, I have been 
referred by Counsel to the judgment of the 
Privy Councilin Sri Balusu Gurulingaswam 
v. Sri Balusu Ramalakshmamma (24). There 
their Lordships remark at page 152* :— 
"A Court of Justice, which only declares 
the law and does not make it, cannot, as 
the Legislature can, declare it with a 
reservation of titles acquired under a differ- 
ent view of it." ) 

That, no doubt, is à remark which shows 
that the Full Bench could not themselves 
decide that any title obtained under pre- 
vious decisions, or under a different view 
of thelaw, would not be affected by the 
decision of the Full Bench in that case ; 
and the Full Bench did not assume such 
jurisdiction. The judgment expressly says 
that that is a question which is left open 
to be decided, if anybody interested dis- 
putes the validity of the previous decisions 
as having been passed without jurisdiction. 
But it does not affect the exact question 
thatI am now considering. Then, again, 
lower down onthe same page, their Lord- 
ships say: 

"Whereas, in Bengal and Bombay the 
law now pronounced will only tend to 
invalidate those titles which. have been 
acquired by the setting aside of completed 
adoptions of only sons, and such cases are 
probably very few.” 

It is, I think, noteworthy that their Lord- 
' ships do not say that the law now pro- 
nounced will invalidate those titles, They 
merely say that the law will tend to invali- 
date those titles. Naturally it would give 
ground for objections being taken and to 
that extent it would tend in that direction ; 
but there is no express pronouncement that 
a decided case, under which a person had 
acquired a certain title, would not operate 
as res judicata, if that decision was contested 
in another proceeding. 

For these reasons | hold that the Court 
in passing the decrees in question was 
competent to deliver thejudgment it did 

within the meaning of s. 44 of the Indian 


(24) 261. A. 113; 1 Bom. L. R. 226; 22 M. 398; 8 Ind. 
Dec. (N. s.) Mad. 286; 21 A. 460; 9 Ind. Dec. (N. 8.) 
AIL 1001; 3 O. W. N. 427; 9 M. L. J. 67; 7 Sar. P 
Ó. J. 330 (P. C). 
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Evidence Act ; and also that the Court had 
sufficient jurisdiction to bring the case 
within s. llofthe C. P.O. The question, 
therefore, whether that judgment is res 
judicata under s, 11 is one that must almost 
necessarily be answered in the affirmative. 
Under Expl IV to s. 1l, the point of 
jurisdiction was one that certainly might 
have been raised by the defendant as a 
ground of defence to the suit that was 
brought against him in this Court on the 
mortgage, and,as I havealready remarked; 
8. 21 shows that, if he wanted in the 
eourse of that suit to rely upon that con- 
tention, he ought to raise it af the earliest 
possible opportunity. So that at any rate 
it was a matter which ought to have been 
made a ground of contention in the former 
suit; and that being so the present plaint- 
iff cannot, I hold, raise it again as heseeks 
to doin this suit. I think this is clearly | 
a case where the ordinary principle of 
finality of litigation should be enforced. In 
Jamadar Singh v. Serajuddin Ahamad 
Chaudhuri (16), the following quotation is 
given about this principle at page 986* :— 

“Justice requires that every cause should 
be ance fairly tried and public tranquillity 
demands that having been tried once, all 
litigation about that cause should be con- 
cluded for ever between those parties.” 
And I think that there is a clear general 
principle that decided cases cannot be re- 
opened merely because the view that was 
taken on a question of law in that case i18: 
subsequently upsetnotin that case but in 
another proceeding between different par- 
ties, by asuperior Court, or is superseded 
by some enactment of the Legislature. The 
contrary view would obviously lead to 
inconvenient results against the principle 
of finality to litigation. Suppose, for in- 
stance, the plaintiff succeeds and thesuit is 
decreed ; then, suppose, that in another 
case, may be two or three years hence, the 
same question arises and the same view is - 
followed, but in that case an appeal is 
made to the Privy Council, and suppose, 
although I do not think it probable, that 
the Privy Council differed from the view 
taken in the Full Bench decision and held 
that Yeshvantrao Holkar v. Dadabhar 
Cursetji (1) was stil good law, then the 
defendant in this suit could bring another 
suit to have it declared that the decree in 
the present suit was a nullity and that things 
Should revert to the position in which they 
"*Page of 35 O.—[Ed.] 


[98 I. C. 1926] 


were at the time this suit was brought, and 
80 on ; you might go on almost ad infinitum 
having cases of that kind. 

The general principle that I have referred 
to is clearly laid down, at any rate, with 
regard to the case of a question of law being 
decided one way bya Court and that deci- 
sion being subsequently upset not by a 
superior Court but by the Legislature. It 
is very analogous ease and Ithink it is, 
therefore, of considerable importance in 
deciding the present suit. The point is 
thus stated in Hardcastleon Statutory Law, 
ard Edn., at page 363, viz. :— 

" Acts of this kind, like judgments, decide 
like eases pending when the judgments 
.are given, but do not re-open decided cases 
| Attorney-General v. Marquis of Hertford 
(25) 

Here, it will be seen -that the learned- 
author refers to judgments as on an equal 
footing in regard to the possibility of re- 
opening decided cases. A similar state- 
ment is made in Halsbury's Laws of 
England, Vol. XXVII, Art. 308, at page 
162, and there are various decisions which 
support that statement. Some of these are: 
Eyre v. Wynn Mackenzie (26); Day v. 
. Kelland (27); and Poulton v. Adjustable Cover 
and Boiler Block Co, (28). In the first of those 
two cases a Statute had altered the law, but 
it was held that the Statute could not operate 
in a decided case. The third cage is one 
where a decision had been given that a 
certain patent was a valid one. ‘The party 
who opposed that view then applied to the 
proper authorities and obtained a revoca- 
tion of that patent, and on the strength 
of that revocation he contended that the 
damages that had been awarded before the 
revocation of the patent could not be 
allowed. The question of the amount of 
damages had been referred tothe Com- 
missioner and was pending when the 
revocation of the patent was obtained; 
yet it was held that the contention that 
the patent was invalid was res judicata 
and damages should be awarded in spite 
of the revocation of the patent. A still 
strongér .authority, which, I think, is 
of very great weight in the present case, 
Q9 (1849) 3 Ex. 670; 18 L. J. Ex. 332; 154 E. R. 

(26) (1896) 1 Ch.135; 65 L. J. Oh. 194; 73 L. T. 
071; 44 W.R, 273. 

(27) ied 2-Oh. 745; 70 L. J. Ch. 3; 49 W. R. 66; 
83 L. T. 445 


09 (1908) 2 Oh. 430; 77- L. J. Ch, 780; 24 T. L, R. 
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is afforded by the decision of the Privy 
Council in Lemn v. Mitchell (29). In that 
case,a party brought a suit for damages 
for what is called criminal conversation. 
The defendant pleaded thatthe Court had 
no jurisdiction to entertain the suit. The 
Court upheld that contention on the ground 
that there was no jurisdiction under certain 
Ordinances in force in Hongkong, where 
the suit was brought. Then an Ordinance 
was passed declaring that the Courts had 
jurisdiction in such suits, and further en- 
acting that this legislation should have 
retroactive effect to the extent of enabling 
actions to be brought in respect of criminal 
conversation during the period when the 
right of action had ceased to exist in the 
Colony because of the view taken on this 
point of jurisdiction; that is to say, it gave 


-a clear right to bring an action in regard 


to something that had happened while that 
view of the law was effective; yet the Privy 
Council held that without explicit words to 
that effect it did not avail the respondent, 
whose cause of action was barred as res 
judicata by a final judgment prior to the 
Ordinance and founded on the then exist- 
inglaw. Their Lordships in one passage 
say (page 406*): — 

“The law applicable to the case is shortly 
and sufficiently stated by Tindal, C. J., in 
Kay v. Goodwin (30) where he says: ‘I 
take the effect of repealing a Statute to be 
to obliterate it as completely from the re- 
cords of the Parliament as if it had never 
been passed; and it must be considered as 
a law that never existed, except for the 
purpose of those actions which were com- 
menced, prosecuted,and concluded whilst 
it was an existing law.” 

Therefore, concluded actions are outside 
the principle there mentioned; and their 
Lordships further say (page 406*):— 

“It would require language much more 
explicit than that which isto be found*in 
the Ordinance of 1908 to justify a Court 
of Law in holding that a legislative body 
intended not merely to alter the law, but 
to alter it so as to deprive a litigant of a 
judgment rightly given and still subsist- 
ing. 

I think that that is very clear authority 
in favour of the conclusion I have come to. 


(29) (1912) A. C. 400; 81 L. J. P. ©. 173; 106 L.T. 
359; 98 T. L. R. 282. 
(30) (1830) 6 Bing. 576; 4 Moo. & P. 341; 8 L. J. 


C. P. (o. s.) 212; 130 E. R. 1403; 31 R. R. 500. 
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No doubt, the Court could not make a reser- 
vation as regards titles acquired under a 
different view of the law, as I have already 
mentioned; but at the same time, so far 
as there may be a question of intention, 16 
is quite clear from the remarks in the 
learned Chief Justice’s judgment in the 
Full Bench decision that they did not, so far 
as they could help, want to interfere with 
decisions given in accordance with the 
view taken in Yeshvantrao Holkar v. Dada- 
bhai Cursetji (1). The case is the same as 
if an Act had been passed to say that, in 
spite of the decisionin Yeshvantrao Holkar 
v. Dadabbai Cursetji (1), a suit on a mort- 
gage should be deemed to bea suit for land 
within the meaning ofcl. 12 of the Letters 
Patent. That would not operate so as to 
affect decided cases to the contrary; and I 
- think the same principle is obviously ap- 
plicable to that decision being upset by a 
superior Court, 

There is one point which was not argued 
by the learned Counsel before. me, but 
which might possibly be raised in the 
Appellate Court, and, therefore, I may 
briefly note my views upon it, There is 
authority for contending that an erroneous 
decision on a point of law cannot be res 
judicata. That is a statement made by 
' "Parsons, J., in Chamanlal v. Bapubhai (31). 


But itisopposed to various other rulings 


such as Waman v. Hari (32), where it is 
said that an erroneous decision on a point 
of law may yet, as between the parties to 
it, but no further, be a sufficient res 
judicata to preclude them from re-agitat- 
ing it, That is a view which, in my opinion, 
has very clear authority to support 1t; and 
the remark of Parsons, J., has been com- 
mented upon by the learned Ohief Justice 
in Sitaran Sakharam Mangle v. Lexman 
Vishnu Ketkar (33), at p. 1277*. The learned 
Chief Justice there came to the conclu- 
sioh thata distinction can be drawn be- 
tween a decision on an abstract question of 
law, such as the proper construction of an 
enactment, and a decision on a concrete 
question, such as the construction of a 
document entered into between the parties 
to a suit. Shah, J., disagreed on that point 
at pages 1281* and 1282* and held that 
questions of law cannot be treated as out- 
side the scope of s. ll. I dealt with the 
. (31) 22 D. 669; 11 Ind. Dec. (N. s.) 1028. 

(32) 31 B. 128; 8 Bom. L. R. 932, 

(33) 64 Ind. Cas. 162; 45 B. 1260; 23 Bom. L. R, 
749 at p. 169. 
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question at pages 1283* and 1285*, and said 
1 felt some doubt whether the distinction 
drawn by the learned Chief Justice could 


‘be rightly drawn. I further stated (page 


1284*):— 

“There can, I think, be no doubt that 
such a distinction cannot be drawn in cases 
where parties séek to litigate again the 
very same cause of action as has been de- 
cided against them in a prior suit." 

And in support of that I referred to the 
decision of the Privy Council in Rajwamnt 


Prasad Pande v. Ram Ratan Gir (7) and 


Badar:Bee v. Habib Merican Noordin (34). 
But, on the other band, I said that, while 


‘favouring the view taken by Napier, J., in 


Bommedevara Venkata Narasimha Naidu 
v. Andavolu Venkataratnam (35), at pages 
66, 707, there was a considerable difference 
of judicial opinion on the point and that I 
thought it was best to leave it open, as 
that particular case could be decided on 
other grounds. However, after further 
considering the point, I entirely agree with 
the view taken in a judgment of Das, J.,in 
Ram Lal Malik v. Deodhari Rai (86). The 
learned Judge there draws attention to the 
decision of the Oaleutta High Court in 
Gowri Koer v. Audh Koer (37), where itis: 
said (page 10911):— — - 

“But although those learned Judges may | 
have made a mistake in point of law, in 
the decision at which they arrived in 1873, 
their decision upon the point. at issue is 
nevertheless a res judicata as between the 
parties, and itis nolessa res judicata, þe- 
cause it may have been founded on an- 
erroneous view of the law, ora view of the 
law which this Court has subsequently dis- 
approved." 

And the learned Judge also points out 
that Mookerjee, J.,in Aghore Nathv. Kamini 
Debi (38), drew a distinction between the 
application of the rule to two well-marked 
classes of cases (page 776§):— 

“In one class parties may seek to litigate 
again the same cause of action as had 
been decided between them in a prior suit; 


0 (1909) A. O. 615; 78 L. J. P. O. 161; 101 L. T. 


(35) 37 Ind. Oas. 857; 32 M. L. J. 63; (1917) M, W. 
N. 321; 5 L. W. 682. 
36) 74 Ind. Cas. 781; 2 Pat. 771; 5 P. L. T. 7; A. 
I. R. 1924 Pat. 265. 
(37) 10 O. 1087; 5 Ind. Dec. (N. s.) 726. 
(38) 6 Ind. Cas. 554; 11 O. L. J. 461. 
=- *Pages of 49 B.—[Ed.] 
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in another class, the dispute may relate 
to matters which have been already in 
controversy and formed the subject of con- 
sideration in the previous suit, although the 
causes of actionin the two suits may be 
distinct, 


obviously justifiable on principle." 

So that Mookerjee, J., who took a contrary 
view in regard to the other class of cases, 
holds that the- principle is obviously 
reasonable andapplicable to the class ofcases 
I am now dealing with. The same excep- 
tion is made in one of the very first report- 


ed cases on the subject viz, Parthasaradi - 


v. Chinnakrishna Ayyangar (39). There 
the learned Chief Justice at page 310* ex- 
cepts a case like the present. Hesays:— 


“Considerations of convenience have es- | 


tablished the rule that the final decree of a 
competent Court is decisive of the rights it 
declares or refuses notwithstanding it may 
ek proceeded on an erroneous view of the 
aw. i 

Therefore, so far as ahy argument may be 
raised that in any case the judgment on a 
point of law cannot be res judicata, I hold 
that in a case like the present the prin- 
ciple of res judicata does apply, although 
there was an adjudication on a point of 
law. Ifully realize the disunoetion between 
cases where an erroneous decision on a 
point of law may be one which does 


not affect the Court's jurisdiction and cases . 


where the point oflaw is one which does 
affect it, and, no doubt, it may be said that 
in Rajwant Prasad Pande v. Ram Ratan 
Gir (7), and similar cases, the Privy Council 
was dealing only with the former class of 
cases, To that extent Mr. Mulla is in a 
position to contend that notwithstanding 
the view thatan erroneous decision on a 
point of law can be res judicata, yet in view 
of this distinction the erroneous view taken 
in Yeshvantrao Holkar v. Dadabhai Cursetji 
(1) is not res judicata; so the question then 
comes round to the same point that I have 
already considered, viz., whether or not it 
is res judicata under s. ll of the C. P.O., 
- read with ss. 40 and 44 of the Indian Evi- 
dence Act. 
- [, therefore, answer issue No. l in the 
negative, and issue No. 2in the affirmative. 
As regards issue No. 3, my answer is that 
the suit is not barred by waiver, except to 


the extent covered by s. ll of the ©. P. C. 
(39) 5 M, 304; 2 Ind. Dec. (N. s.) 211. 
"Page of 5 M. [Ed.] es 
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I refer, of course, to Expl. IV of that section, 
Onissue No. 41 hold that the plaintiff is 
not entitled to the relief sought for. The 
guit is, therefore; dismissed with costs, in- 
cluding costs ofthe notice of motion. 
The temporary injunction granted is dis- 
solved. 


A. N. A. Suit dismissed. 


PATNA HIGH COURT. 
Szconp CIYIL APPEAL No. 298 oF 1922. 
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Present:—Mr. Justice Kulwant Sahay. 
RAGHUNANDAN THAKUR— 
—DEFENDANT—ÀPPBLLANT 
versus 
Babu KISHUNDEO NARAIN MAHTA 
AND ANOTHER—PLAINTIFFS—SUKAN 
CHAUDHARI AND oTHERS—DEFENDANTS 
— RESPONDENTS. 

Construction of document-—Sale certificate—Conflict 
between boundaries and area—Rule applicable. 

Where a deed of conveyance describes the land. 
conveyed by boundaries as well as by area and there 
is a difference between the boundaries and the area, 
the land actually comprised within the boundaries 
will be treated to have been conveyed, and if within 
those boundaries there is more or less land than that 
stated in the deed of conveyance the transferee obtains 
title to whatever is contained within those boundaries. 
[p. 352, col. 2.] 2 M 

Appeal against a decision of the District 
Judge, Darbhanga, dated the 6th December, 
1921, confirming that of the Munsif, Samasti- 
pur, dated the 21st July, 1921, 

Mr. Sant Prasad, for the Appellant. 

Messrs. S. M. Mullick, S. N. Bose and 
Nawal Kishore Prasad No. 11, for the Re- 
spondents. 

JUDGMENT.—This is an appeal by 
the defendant No. 1 against the decree of 
the District Judge of Darbhanga, dated the 
6th December, 1921, whereby he confirmed a 
preliminary decree for partition made by 
the Munsif of Samastipur, A suit for parti- 
tion was brought by the plaintifis on the 
allegation that in execution of a rent decrge 
obtained by the Darbhanga Raj against 
one Bhagwat Lal a certain holding consist- 
ing of several survey plots withintwo khata 
numbers were sold and purchased by the 
plaintiffs and the defendants Nos. land 2. 
The defendants Nos. 3 and 4 were alleged 
to be the benamidar of the plaintifis in 
whose name the sale was concluded, the 
said defendants Nos. 3 and 4 being the 
servants of the plaintiffs. Their case was 
that half the holding was purchased by 
the plaintiffs in the names of the defend- 
ants Nos, 3 and 4 and the remaining half 
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and 2. The present suit was brought for 
partition of the holding so purchased 
amongst the plaintiffs and the defendants 
Nos. land 2. The defendant No. 2 admit- 
ted the title of the plaintiffs and expressed 
his readiness for the partition. The de- 
fendants Nos. 3 and 4 admitted that they 
were the benamidars for the plaintiffs. , The 
defendant No. 1 alone contested the suit. 

Various objections were taken by the de- 
fendant No. 1 which were all disallowed by 
the Munsif. On appeal only one of the 
points taken by the defendant No. l was 
pressed and that related to one of the plots 
sold at the rent sale, namely, survey plot 
No. 6234-in khata No. 151. 

The defence was that before the execu- 
tion sale the defendant had purchased this 
plot No.. 6234 along with other lands 
irom the old tenant Bhagwat Lal undera 
private purchase and that he was in pos- 
session thereof and that what was sold in 
the rent sale was only 14 dhurs out of the 
total area of l bigha 3 kathas 12 dhurs 
which was the area of plot No. 6234. He, 
therefore, contended that the plaintiffs were 
entitled to partition only 14 dhurs of plot 
No. 6234 and not the entire area of 1 bigha, 
3 kathas and 12 dhurs. 

Both the Courts below have refused to 
entertain this objection of the defendant 
No. 1. Ona construction of the sale cer- 
tificate, the plaint and the deoree in the 
rent suit they have come to the conclusion 
that what was sold was the entire Survey 
plot No. 6234 and not only 14 dhurs out of 
the area comprised in the plot. 

In second appeal it is contended that the 


construction put upon the sale certificate is’ 


erroneous. It has further been contended 
that the suit was barred by s. 66 of the 


OQ. P.C. As regards the first contention, on: 


eferring to the sale certificate, ib appears 
thet lot No. 6234 was described by bound- 
aries; and admittedly, as found by the 
Munsif, the bóundaries given cover the 
entire plot No. 6234 and are not confined 
to only 14 dhurs out of plot No. 60234. 
The area given in the sale certificate is, no 
doubt, only I4 dhurs. There isa further 
description of this plot by giving the 
number of trees standing thereon, The 
learned Munsif has held that the trees 
whieh are given in the sale certificate as 
standing on plot No, 6254 and which were 
sold and purchased by the auction-purchas- 
ers were ‘not confined to the 14 dhurs 


RAGHUNANDAN THAKUR v, KISAUNDEO NARAIN MAHTA. 
was purchased by the defendants Nos. F 


contained within those boundaries. 
. case is exactly applicable to the facts of the 
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but were scattered upon the entire plot 
No. 6234. Where a land conveyed is describ- 
ed by boundaries as well as by areas, if there 
is a difference between the boundaries and 
the area, it is settled law that the land 
actually comprised within the boundaries 
will be treated to have been conveyed. 
In the case of Gossain Das Kundu v.. 
Mritunjoy Agnan Sardar (1), the sale certi- 
ficateunder which the parties had purchased 
gave boundaries of parcels sold as well as 
the area of each plot. There was a differ- 
ence between the areas and the boundaries 
and it was held that the purchaser took 
plots as defined by the boundaries and if 
within those boundaries there was more or 
less land than that stated in the sale cer- 
fieate, he obtained a title to whatever was 
This 


present case. Here also the sale certificate 
gives the area of theplot No..6234 as well 
as the boundaries. The area given does 
not tally with the boundaries. The boun- 
daries cover a larger area than what is 
shown in the certificate. Therefore, the 
entire area included within the boundaries 
must be considered to have been sold. 
Over and above the boundaries we have 
got a description of the trees which have 
been found to stand scattered over the 
whole plot No. 6234. I am, therefore, of 
opinion that the learned District Judge was 
right in holding that what was sold and 
purchased by the auction-purchasers was the 
entire plot No. 6234 and not only 14 dhurs 
out of this plot. No doubt, it is admitted 
that some of the other plots included in 
the sale certificate cover an area less than 
the old holding of Bhagwat Lal; but in the 
case of those plots the description given is, 
"minjumla" that is, not the entire plot, 
but only a portion thereof. In the case of 
plot No. 6234 there is ho such description. 

As regards the second contention of the 
learned Vakil for the appellant that the 
suit is barred by s. 66 of the C. P. O., 
itis enough to say that having regard to 
the fact that the defendants Nos. 3 and 4 
disclaimed their title under the purchase 
and admitted the title of the plaintiffs, 
s. 66 of the Code does not operate as a 
bar to the present suit. This question does 
not appear to have been raised in appeal 
before the learned Judge. 

'This appeal must be dismissed with costa, 


Z. K. Appeal dismissed. 
(1) 32 Ind. Cas. 26; 18 C. L. J. 541. 


-£98 I. O. 1926) 


OUDH CHIEF COURT. 
Hxecorion or DgogEE Arrear No. 31 
oF 1926. 
October 4, 1926. 
Present:—Sir Louis Stuart, Kr., 
Chief Judge, and Mr. Justice Raza, 
PRAKASH SINGH—Jupament-Destor 
— APPELLANT 
versus 
Tus ALLAHABAD BANK, Limrrep, 
LUOKNOW Bnaxcg8—DEoREE-HOLDER 
— RESPONDENT. 

C. P. C. (Act V of 1908), 0. XXI, r. £—Payment or 
adjustment of decree out of Court—Decree-holder, 
whether bound to certify within any particular time— 
Court, whether acts judicially in recording decree- 
holder's certificate—Limitation Act (LX of 1908), 
Sch. I, Art. 181—" Application", meaning of —Certifi- 
cation by decree-holder of payment or adjustment of 
decree out of Court, whether application. 

. A decree-holder may certify a payment or adjust- 
ment under the provisions of O. XXI, r. 2 ( D, Q.P. 
O., at any time inasmuch as no period of limitation 
. is prescribed therefor. [p. 355, col. 2; p 357, col. 1.] 

The word “application” in Art. 181 of the First 
‘Schedule of the Indian Limitation Act, 1908, means 
an application ejusdem generis, in other words, 
an application on which the Court has to decide 
judicially, [p. 356, col. 2.] 

A certification by a decree-holder under O. AAT, 
r. 2 (1), O. P. C., doss not raise any point on which a 
Court has to decide judicially and is, therefore, not 
1n any circumstances an application within the mean- 
ing of Art. 181 Limitation Act. [p. 357, col. 1.] 

- [Case-law reviewed.] l : 
. Appeal from an order of the Subordinate 
Judge, Sitapur, dated the 15th May, 1926. 
Messrs. P. L. Banerji (of Allahabad), 
Niamatullah and Balbhaddar Prasad, and 
K, F. Rutamji (of Lahore), for the Appellant. 

Messrs. ; Bisheshwar -Nath Srivastava, 
Chhail Behari Lal and Bishambhar Nath 
Srivastava, for the Respondent. 


- 


JUDGMENT.—The Allahabad Bank 
Ltd., Lucknow Branch, obtained on the 9th 
December, 1916, ina suit ona mortgage- 
deed in the Court of the Subordinate J udge 
of Sitapur a consent. decree against Raja 
Debi Bakhsh Singh and his son Shri Prakash 
Singh. Raja Debi Bakhsh Singh has since 
died and has been succeeded by Raja Shri 
Prakash Singh who is the sole judgment- 
debtor under the decree. On the 14th March 
1917, the Bank deeree-holder certified to 
the Court under the provisions of O. KAT, 
. f. 2 (1) a partial satisfaction by the judg- 
ment-debtor ofthe decretal amount to the 
extent of Rs. 40,000. This certificate was 
received by the Court. It has not been 
proved on the record of this appealbut is 
admitted by the parties. 
` On the 8th September, 1924, the Bank 


ed 
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decree-holder certified to the Court under 
the provisions of O. XXI, r. 2 (1) a partial 
satisfaction by the judgment-debtoroftbede- 
cretal amountto the extent of Rs.8,30,316-8-0. 
The certificate is proved (Ix. D-65), 
The Court recorded on the same date, the 
8th of December, 1924. Its record is proved 


(Ex.D-64). Onthe 14th February, 1925, the 


Dank decree-holder applied for the satisfac- 
tion ofthe balance due under the deeree 
by sale of the property mortgaged. Notice 


"was issued to Raja Shri Prakash Singh, 


who onthe 23rd of May, 1925, objected to 
the execution on three grounds: (1) that 
the application for execution was beyond 
time andas such must be rejected; (2) that 
the amount alleged to be due on the decree 
was not correct and (3) that the amounts 
declared in the application to have been 
paid by the judgment-debtor tothe decree- 
holder were not admitted, and could not be 
taken into account as not being certified. 

The learned’ Subordinate Judge decided 
the application on the 15th May, 1925, after 
taking evidence. Hefound that the amount 
stated by the Bank decree-holder to have 
been paid in partial satisfaction of the 
decretal amount by the judgment-debtor 
had been correctly stated, that the amount 
stated to be due on the decree had bern 
correctly stated by the decree-holder, that 
the application for execution was within 
time, and that the amounts previouly stated 
by the decree-holder to have peen paid in 
partial satisfaction of the decretal amount 
had been duly certified and . recorded. 
He found that the certification being a 
good certification the application was with- 
in time, but apart from that he found that, 
even if the certification were not a good 
certification, ‘limitation was saved by reason 
of acknowledgments in writing by the 
judgment-debtor. 

Against his decision an appeal was filed 
in this Court, on the 24th July, 1926. 
Neither in the trial Court nor in appeal 
has the judgment-debtor contested the 
applieation on the ground that if it is 
otherwise within time and correct, execution 
should not take place by the sale of the 
mortgaged property. In this Court the 
judgment-debtor hasabandoned the pleathat 
the payments which the decree-holder has 
stated were made by the judgment-debtor 
in partial satisfaction of the decree, have 
not been correctly stated in the applica- 
tion, and he has further abandoned the 
plea that the amount stated to be due on 
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the decree has been. incorrectly stated. 
The Bank decree-holder produced in the 
trial Court the Bank's books of account 
and oral evidence, which established to the 
satisfaction ofthe trial Court and which 
establishes to our satisfaction, that the pay- 
ments alleged to have been made by 
the judgment-debtor were actually made 
and that the amount due onthe decree 
at the time of the application of the 
14th February, 1925, had been correctly 
calculated. As the appellant has abandon- 
ed contest upon these points nothing 
further need be stated in respect of 
them. We are thusina position to state 
our conclusion as to the nature of the 
decree upon the evidence-of fact, which 
was accepted by the trial Court and which 
is not now disputed, The decree was for 
Rs. 16,63,293-12-6 and Rs. 3,754 costs, 
Costs were to be paid -within a short 
périod. They were so paid, "The princi- 
pal amount carrying interest under 
the terms of the decree was to be paid 
first by half yearly instalments falling due 
on the 30th April and the 31st October of 
each year, Rs. 60,000in the April instalment 
and Rs. 80,000 in the October instalment. 
The judgment-debtors were to pay these 
instalments half yearly up to the 30th April 
1922. On the 31st October, 1922, the whole 
of the balance due on the deeree was to 
become -realisable, and, if the balance were 
not paid upon that date, the decree-holder 
became entitled under the terms of the 


ot hg ~ 


ment of the amounts due on the instal- 
ments did not fall into a total arrear of 
Rs. 60,000 the Bank should be precluded 
from taking out execution until the 3lst 
October, 1922, butif thetotal amount due 
in respect of payment of instalments came 
‘$o an arrear of Rs. 60,000 the decree- 
holder could at once proceed to take out 
execution by bringing the mortgaged pro- 
perty to sale. In the certificate (Ex. D-65) 
the amountsof realisations from the judg- 
ment-debtors are correctly entered, and an 
examination of the figures therein will show 
that the learned trial Judge has arrived at 
acorrect conclusion in his finding that the 


judgment-debtor had not fallen into arrears - 


‘of as much as Rs. 60,0000n the 31st Octo- 
ber, 1922, and that, therefore, the Bank was 


not competent to apply to the Court for: 
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execution until the 31st October, 1922. As 
has been already stated the Bank applied 
for execution upon the 14th February, 1925. 
That date is within less than three years 
from the date upon which the decree-holder's 
right to execute the decree had com: ' 
merced, 

The position thus taken up by the appel- 
lant judgment-debtor is to the effect that, 
although the Bank applied for execution 
within three years of the first date when 
execution was permitted under the terms 
of the decree, in view of the circumstance 
that the judgment-debtor had made suff- 
cient payments in satisfaction of the instal- , 
ments, the application for the execution 
is nevertheless time-barred, and the decree- 
holder is left without remedy in respect 
of the balance due. His learned Counsel 
has argued in support of this proposition 
upon three main points. He has argued 
that in the first place the Court cannot 
recognise any payments or adjustments. 
after the 14th March, 1917, on the plea that 
no certification can be accepted by a Court 
unless it has been made within three years 
of the date of satisfaction. His second 
point is that on the date of the second 
certification—the 8th of December, 1924— 
the decree had automatically become time- 
barred, inasmuch’ as there had been no 
certification between the 14th of March, 1917, - 
and the 8th December, 1924. His third 
point is that the decision of the trial Court 


‘to the effect, that there had been acknow- 


ledgments in writing by the judgment- 


~ debtor which saved limitation is incorrect, 


Upon the first point he relies upon the 
provisions of Art. 181 of the First Schedule 
of Act IX of 1908. This Article states that 
the period of limitation for an application 
for which no period of limitation is pro- 
vided elsewhere in this Schedule or by s. 48 
of the U. P. C. of. 1908, is three years from 
the date when the right to apply accrues, 
His argument is that a certification under 
O, XXI, r. 2 (1) is an application of the 
nature described in theArticle, He contends 
that it has been found in authoritative 
decisions that Art. 181 governs the 
matter. He referred the Court to certain 
decisions of the Calcutta High Court, the 
Allahabad High Oourt, the Rangoon High 
Oourt, and the Court of the late Judicial 
Commissioner of Oudh. In Jotindra Kumar 
Dass v. Gagan Chandra Pal (1) a Bench of 
the Calcutta High Court found that where 

(1) 45 Ind, Cas, 903; 46 C, 22, 


t 
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a decree-holder had certified payments 
within three years of the date of the pay- 
ments the certification operated to save 
limitation, The Beneh did not decide 
directly that Art. 181 had operation, but 
it had been previously decided in the 
Calcutta High Court that Art. 181 had 
application in the matter. 

In 1924a Bench of the Allahabad High 
Court decided in Baij Nath v. Panna Lal 
(2) that a Court could not consider, in order 
to save limitation in favour of the decree- 
holder, payments made by ajudgment-debtor 
which had not been certified previous to 
the application for execution of the decree 
in a separate proceeding -by the decree- 
holder. The Bench was not called upon 
directly to decide what was the period of 
limitation, if any, allowed to the decree- 
holder within which to certify such pay- 
ments. It was asked to decide, whether 
a statement in an application for execution 
of a decree could be considered as such 


. certification.: Upon that point the Bench, 


accepting the view taken by a Single Judge 
of the Allahabad High Court in Gokal 
Chand v. Bhika (8) aud the view taken by 
another Single Judge of the Allahabad 
High Court in Bhajan Lal v. Chede Lal 
(4) and the view taken by a Benck of the 
Allahabad High Court in Chattar Singh v. 
Amir Singh (5) decided that there must 
be-a separate certificate by the decree- 
holder, before the payments could be re- 
garded as certified, and that a statement in 
an application for execution to the effect 
that certain payments had been made could 
not- be regarded as a certificate within the 
meaning of O. XXI, r. 2. The views of the 
Allahabad High Court upon this point are 
not accepted universally by High Courts in 


India, but the point in question is immate- 


. rial to the decision of this appeal, for here 


Ï. R. 1924 A11. 706; L. R. 5 A. 348 O 


there is on the record the certificate of the 
8th December, 1924, (Ex. D-65). The learn- 


ed Counsel for the appellant, however, relies: 


on the decision in Baij Nath v. Panna Lal 
(2) as an authority in support of his view, 
because it approved the view taken in 
Gokal Chand v. Bhika (3) to the effect that 
a decree-holder must come forward and in 
some special well-defined speech or writing 
certify to the Court that the money payable 


(2) 83 Ind, Cas, 737;. 46 A. 635; 22 A. Tu J. 581; A. 
lv. 

(3) 23 Ind. Cas. 753; 12 A. L. J. 387. 

(4) 24 Ind, Cas. 215; 12 A. L J. 82 


5. 
(5) 32 Ind, Oas, 590; 38 A, 204; 14 A, L, J. 182. 
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under his decree has been paid out of Court. 
From this the learned Counsel argues that 
a certification under O. XXI, r. 2 (1) must 
be treated as an application within the 
meaning of Art: 181. Itis tobe observed 
that in none of the decisions quoted so far 
was there any reference to Art. 181. The 


argument depends upon the implications to 


be drawn from the nature of the decisions. 
In Amar Singh v. Ram Devi (6) the point 
was directly raised before the Bench of the 
Allahabad High Court asto whether Art. 181 
was or was not applicable to govern the 
decision on the point, but the Bench did 
not decide the point. They said at page 876*: 
“The only. possible limitation to be found 
is in Art. 181 of the Limitation Act. It is 
not necessary for the purposes of this case 
to determine whether or not that Article is 
applicable, for, even if it is applicable, the 
certifying was in this case within three 
This last deci- 
sion does not help the appellant in any 
way. 

The learned Counsel for} the appellant 
has in addition referred us to a decision of 
a Single Judge of the Rangoon High Court 
the matter any 
further, and to a decision of the late 
Judicial Commissioner’s Court of Oudh in 
Jamwantt Kunwar v. Mohan Dei (7) which 
states the law as follows:— 

“Tt is quite true that no time is provided 
within which an application for certification 
must be made, but I agree with the view 
taken by the Allahabad High Courtin Bhajan 
Lal v. Cheda Lal (4)” (to which a reference 
has already been made) “that such an ap- 
plication cannot be made after the period 
of limitation for execution has expired.” 
These are the decisions on which the learn- 
ed Counsel for the appellant relies, 

On the other hand are certain decisions 
of the Bombay High Court. In Haji Abdul 
Rahiman v. Khoja Khaki Aruth (8) a Full 
Bench of the Bombay High Court decided 
at page 347 that a decree-holder could cer- 
tify an adjustment at any time he liked, 
and that there was no limitation to prevent 
his 80 doing. This view was subsequently 
followed in Tukaram v. Babaji (9). There 

(6) 89 Ind. Oas. 415; 47 A. 873; L. R. 6 A. 409 Civ.; 
23 A. L. J. 836; A. I. R. 1925 All. 802. 

(7) 79 Ind. Cas. 799; 11 O. L, J. 379; 10 O. & A. L. R, 
72; A. I. R. 1924 Oudh 392. 

(8) 11 B. 6; 6 Ind. Dee. (x. 8.) 4 (E. B). 

(9) 21 B. 122; 11 Ind. Dec. (N. s.) 84. 

*Page of 47 A.—{ Ed.| 

[Page of 11 B,—[Ed.] 
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a-eonsént decree was ‘passed in 1884, of a 
nature somewhat similar to the decree in 
tha present appeal. The judgment-debtor 
had -to pay annual instalments for twelve 
years. If: he made no default in the pay- 
ment. of the instalments a piece of land 
‘which was the subject of the decree was 
to remain in his possession. If he made de- 
fault in payment -of an instalment, the 
piece of land in question was to pass into 
the possession of the decree-holder, The 
decree-holder certified no payments, and 
in 1892 for the first time applied for. exe- 
cution stating that he had been paid all 
instalments up to the end of 1891 and that 
there had been a subsequent default. A 
Bench of the Bombay High Court found 
that there was no time fixed within which 
a decree-holder was bound to certify a pay- 
ment made out of Court, and that the state- 
ment of satisfaction in the application for 
execution could be considered as a certi- 
fication. (Here it will be seen that the 
Bombay High Court differs from the 
Allahabad High Court), They considered, 
however, that, while these payments should 
be taken as certified, it was open to the 
judgment-debtor to contest the fact that 
such payments had actually been made, 
and if he was able to show that limitation 
had not been saved by the making of such 
payments the.application for execution 
would fail. These decisions were under 
the old C. P. C. They have been followed 
under the new Code by a decision in 1920 
in Pandurang Balkrishna v. Jagya Bhan 
(10). In 1918 the Judicial Commissioner 
of Oudh accepted the view taken in Tuka- 
ram v. Babaji (9) His decision will be 
‘found in Haidar Mirza v. Kailash Narain 
-Dar (11): It is to be noted that in the above 
cases also, no reference was made to Art. 
18l. 
There cannot thus besaid to be anything 
authoritative upon the point. 'There has 
been a marked difference of opinion in 
-High Courts upon it, and we have not 
“been able to find that anywhere the point 
has been argued in the manner in which it 
has been argued here before us. In order 
to decide the point, we must first examine 
closely the provisions of O. XXI, r. 2. This 
rule is as follows:— 
«9. (1) Where any money payable under 
a decree of any kind is paid out of Oourt, 
or the decree is otherwise adjusted in whole 
(10) 59 Ind. Cas. 399; 45 B. 91; 22 Bom. L. R, 1120. 
(11) 47 Ind, Cas, 177; 21 O. C. 161; 5 O. L. J, 482, 
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holder, the decres-holder shall certify such 
payment or adjusiment to the Court whose 
duty it isto execute the decree, and the 
Court shall record the same accordingly. - 

"(2) The judgment-debtoralso may inform ` 
the Court of such payment or adjustment, 
and apply to the Court toissue a notice to 
the decree-holder to show cause, on a day to 
be fixed by the Court, why such payment or 
adjustment should not be recorded as certifi- 
ed; and if, after service of such notice, the 
decree-holder fails to show cause why the 
payment or adjustment should not be re- 
corded as certified, the Court shall record 
the same accordingly. 

“(3) A payment or adjustment, which has 
not been certified or recorded as aforesaid, 
shall not be recognised by any Court exe- 


Now itis to be noted that the position 
of a decree-holder under this rule differs 
essentially from the position of a judgment- 
debtor. A decree holder has the right 
himself to certify the payment or adjust- 
ment. The rule does not say, that he must 
apply tothe Oourt to certify the payment 
or adjustment. It says, that he has. the 
right to certify it, and the Court is obliged 
to record his certificate. The Court is not 


permitted under the rule to- question tha 


certificate, and in recording the certificate 


-the Court cannot be said, in our opinion, 


to perform a judicial act. The judgment- 
debtor, on the other hand, is directed to 
apply to the Court (that is directed to" 
make an application) to issue a notice to 
the deeree-holder, to show cause: why the 
payment or adjustment should nof be re- 
corded as certified, and the Court after 
service of such a notice is either to record 


-er not to record the payment as certified. 


Here the judgment-debtor makes an appli- 
cation, and the Court certifies by a judicial 
aet, 

We now direct our attention to Art. 181. 
The third division of the First Schedule of 


Act IX of 1908 from the 158th to the 183rd 


Articles is concerned with “Applications.” 
Every application in the Arts. 158 to 180 and 
Arts. 182 to 183 is an application on which 
the Court has to perform a judicial act. 
It has to decide some point judicially. 
From this circumstance we infer that the 


.word “application” when used in Art. 181 


means an application "ejusdem generis,” 
in other words, an applieation on which 


‘the Oourt has to decide. judicially. As a 
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certification by a decree-holder under O. 
XXI, r. 2 (1) does not raise any point on 
which a Court has to decide judicially, we 
are of opinion that a.certifieation is not in 

“any circumstances an application within the 
meaning of Art 181. 

But apart from this, it is to be noted 
that, while O. XXI, r. 2, Part II provides 
specifically for an applieation by the judg- 
ment-debtor, O. XXI, r. 2 (1) does not pro- 
vide for an application by the decree-holder: 
and under the rules which are still in 
force governing the supplementary proce- 
dure of subordinate Courts in Oudh con- 
tained in the Oudh Civil Digest it is speci- 
fically laid down inr. 168 that although a 
decree-holder may, if he wishes, file an 
application with his certification under O. 
KAL, r. 2 (1) he may present the certificate 
without a formal application, and that 
should he present a formal application the 
costs of the stamp thereon should not be 
charged against the judgment-debtor. 
This isan additional reason in favour of a 
decision that Art. 181 has no application. 
Such a ceftificate is not an application. 
A fortiori it cannot be an application 

. within the meaning of Art. 181. 

The ease then stands that, in our opinion, 
neither under the C. P.O. nor under Act 
IX of 1908 is there any limitation which 
compels a deeree-holder to certify a pay- 
ment or adjustment under the provisions 
of O. XXI, r. 2 (1) within any particular 
time, and thus the certificate of the decree- 
holder of 8th December, 1924, is a good 
 eertifieate within the law. . We decide the 
first point accordingly. 

Our decision upon the first point governs 
the decision upon the second point. As 
soon as the certificate of the 8th December, 
1924, had been recorded, the Court was in 
a position to know that the execution of 
‘the decree was not time-barred. Execution 
was clearly not time-barred. This certifi- 
cate established that the judgment-debtor 
had conformed to the terms of the decree 
in such a manner as to render himself not 
liable to have execution taken out against 
the mortgaged property until after the 3lst 
October, 1922. On these decisions the ap 
peal must fail. 

We need not decide the third point. 

This might have presented difficulty, if 
the appeal had succeeded upon the first 
two points, for we should have found it 
somewhat difficult to find whether there 
was or was not any acknowledgment in 
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writing within the meaning of s. 19 of Act 
IX of 1908 whieh could have saved limita- 
tion. 

The conclusion at which wè arrive is 
Similar to the conclusion at which the 
Bench of the High Courtof Bombay arrived 
in Tukaram v. Babaji (9) except for the 
fact that here there is a good certification 
prior to the application for execution. 
The trial Court has examined the plea of 
the judgment-debtor to the effect that the 
payments alleged were not genuine pay- 
ments upon its merits and has decided 
rightly upon its merits that these payments 
were genuine payments. We, therefore, 
dismiss this'appeal with costs. 


- G. H. Appeal dismissed. 
A. N. A. 
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NAGPUR JUDICIAL COMMIS- 
^ SIONER'S COURT. 
APPEAL FROM APPELLATE DECREE 
No. 212 or 1924. 
July 17, 1925. 

Present:—Mr. Kotval, A.J. C. 
TEMPLE or Shri RAMCHANDRA. OF 
KHAMLIA rurovan MANAGER BALARAM 
—DEFENDANT—À PPELLANT 

l VETSUS 
KANHAIYALAL AND ANOTHER— PLAINTIFFS 


— RESPONDENTS. 

C. P. Land Revenue Act (II of 1017), s. 188— 
Suit for arrears of rent —Lambardar's right, nature of. 

A lambardar's suit for arrears of rentis à suit to 
enforce the right ofthe landlord and not his personal 
right. Allthe right that the lambardar may be said 
to have, is to represent the landlord while he holds 
his office and such right comes to an end as soon as 
he vacates it. [p. 358, col. L] 


Appeal against a decree of the Addition- 
al District Judge, Khandwa, dated the 23rd 
of January, 1924, reversing that of the Addi- 
tional Munsif, Harda, dated the 26th of 
July; 1923. 

Mr. G. L. Subhedar, for the Appellant. 

Mr. M. Gupta, for the Respondents. s 

JUDGMENT.—Second appeal by the 
defendant, temple of Shri Ramchandra of 
Khamlia, through Manager Balaram. 

For the purposes of this appeal the undis- 
puted facts of the suit out of which it arises 
may be stated as follows :— 

The defendant, the temple of Shri Ram- 
chandra, is the tenant of an occupancy hold- 
ing in Mouza Khamlia. Balaram who is also 
the Manager of the temple, was the lambar- 
dar of the village. Rent for the year 1977 
had been suspended and became payable 
together with the rent of 1978 on the 15th 
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April, 1922, On the 8th July, 1922, plaintiff 
Kanhaiyalal was appointed lambardar, 
Balaram having been removed from the 
lambardar-ship on that day as he had ceas- 
ed to have any interest in the village. 
Kanhaiyalal paid the revenue for the years 
1977 and 1978. l 

The plaintiffs who are Kanhaiyalal and 
his son sue for the arrears of rent for these 
two years. The defendant contends that 1t 
is Balaram who is entitled to sue for them 
and not Kanhaiyalal. The lower Appellate 
Court has decreed the claim and the defend- 
ant has filed this second appeal. 

The contention on behalf of the defend- 


antis that the arrears of rent can be recover- : 


ed only by the person who was the lam- 
bardar during the period for which they 
are due and Balaram being the lambardar 
for that period can alone sue for them. 

This contention cannot be upheld. It is 
the landlord who is entitled to recover the 
rent and sue for it. But s. 188, Land Re- 
venue Act, provides that for the recovery of 
arrears the tenant shall be sued only by the 
lambardar or in other words, the landlord 
can sue only through an agentappointed 
by the Government. The suit by the 
lambardar is a suit to enforce the right of 
the landlord and not his personal right. 
All the right that the lambardar may 
be said to have is to represent the landlord 
while he holds his office and such right 
comes to an end as soon as he vacates it. 
If the suit had been filed between the 15th, 
April and the 8th July, 1922, 1t would have 
had tobefiled by Balaram who was then 
the lambardar and under s. 188 (2) (a) the 
landlord, but after the latter date it had to 
be filed by Kanhaiyalal It is said that 
Balaram was, though he bad ceased to be 
lambardar, accountable to his co-proprie- 
tors forthe village profits for the years 
1977 and 1978 and, therefore, entitled to the 
rent for those years. 
stances of this case Balaram would not be 
accountable for the rent since in notsuing 
for and recovering it before he ceased to 
be lambardar he could not be charged with 
negligence. On the contrary Kanhaiyalal 
would beliable for it if he neglected to 
recover jt. 

Agreeing with the lower Appellate Court 
that Kanhaiyalal is entitled to sue for the 
arrears, I dismiss this appeal with costs. 

R. L. Appeal dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDIOTION APPEAL No. 40 
or 19295. 

October 5, 1925. 

Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 

Mrs. FLORA SASSOON-—DEEFENDANT— 
APPELLANT 


; versus 
ARDESHIR H. MAMA—PtzAINTIFF 
— RESPONDENT 
Specific Relief Act (T of 1877), s. 19—Specifie per- 

formance—Suit for specific performance or for 
damages-—Relation between alternative reliefs— 
Plaintiff's right to elect relief —Court's powers— 
Damages, measure of —Illustrations to s. 19, applica- 
tion of—C. P: C. (Act V of 1908), O. XXIII, v. 1— 
Alternative reliefs—Suit, dismissal of —Costs. 


In a suit for specific performance of a contract 
for sale of immoveable property or inthe alterna- 
tive for damages, the measure of damages, if there 
is a breach and specific performance is not decreed 
is nof necessarily the same as ina suit for damages 
for breach of contract. In a suit for specific per- 
formance if the plaintiff disregards the breach and 
asks the Court to compel the defendant to fulfil his 
contract, the Court may say it will not compel the 
defendant to convey, but will order him to restore 
any advantages he has secured under the contract 
and pay such damages as it thinks fit. [p. 363, col. 
{Oase-law discussed. | 

Per Macleod, C. J.—If a party sues for specific 
performance and.in the alternative for damages, the 
alternative claim is only good in the event of the 
Court holding that it is not a case for decreeing 
specific performance. The Court has discretion to 
decree specific performance and if the plaintiff refuses 
to take that, to take that refusal into consideration 
when assessing damages or even to dismiss the suit as 
the Court cannot be deprived of its discretion by the 
plaintiff electing, either before or after the hearing 
Sener not to ask for specific performance. [p. 
61, col 2. 

The provisions of O. X XIII, r. 1 that a plaintiff may 
at any time after the institution of a suit, as against 
all or any one of the defendants withdraw his suit 
or abandon part of his claim, do not apply to a 
case when on the same cause of action a plaintiff 
asks for alternative reliefs. [2b2d.] 


It does not seem desirable in a suit for specific 
performance that the plaintiff should be allowed when 
seeking alternative reliefs, to let his alternate choice 
be determined by fluctuations in the market. [p. 361, 


eol. 14 


When a plaintiff gives up his claim to specific 
performance because it does not suit him to take a 
conveyance of the property he originally consented 
to buy, he cannot be said to have suffered any loss 
owing to defendant's refusal to sell. [p. 360, cols. 1 & 2.] 


Although a person suing for specific performance 
may ask for compensation in substitution for-specific 
performance, that prayeris subsidiary to the claim 


-~ 


for specific performance and not, strictly speaking, - 


alternative. It is for the Oourt to decide whether 
specifio performance should be granted and, if not, 
what compensation should be awarded. The measure 


of compensation is entirely in the discretion of the: 
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Court; and in awarding the compensation the Court 
is not bound to follow the ordinary rules with 
' regard to damages for breach of contract. [p. 359, col. 


The illustrations to s. 19, Specific Relief Aet, 
relate to the explanation to thé section, which deals. 
with cases in which the contract has become in- 
capable of specific performance and none of them 
refers to a case where a plaintiff deliberately abandons 
his claim to specific performance before the hearing. 
[p. 360, col. ij - 

Where a suit for specific performance is dismissed 
on the ground that the contract was not finally con- 
eluded,a Court will notaward costs tothe defend- 
ant when his own conduct is not entirely blamelesa. 
[p. 364, col. 1.] 


Appeal against a decree of Mr. Justice 
- Mirza in Civil Suit No. 144 of 1921. 

Mr. Coltman (with him Mr. Munshi), for 
the Áppellant. 

Mr. Kanga, Advocate-General (with him 
Mr. B, J. Desai), for the Respondent. 

JUDGMENT. 

Macleod, C. J.—[The material portion 
of the judgment runs as follows:—] But 
even if we thought there wasa concluded 
contract, we do not think the -learned 
Judge has correctly interpreted the law 
regarding damages claimed in the alter- 
native in a suit for the specific perform- 
ance of an agreement for the sale of im- 
moveable property. And as the case may 
go to a higher tribunal I should like to 
express my views on the proper construc- 
tion of s. 19 of the Specific Relief Act, which 
runs as follows:— 

"Any person suing for the specific per- 
formance of a contract may also ask for 
compensation forits breach, either in addi- 


tion to, or in substitution for, sueh perform- ' 


ance, = - 

"If in any such suit the Court decides 
that specific performance ought not to be 
granted, but that there is a contract be- 
tween the parties which lias been broken by 
the defendant and that the plaintiff is en- 
titled to compensation for that breach, it 
shall award him compensation accordingly. 

“Tfin any such suit the Court decides that 
specific performance ought to be granted, 
but that it is not sufficient to satisfy the 
. justice of the case, and that some com- 
pensation for breach of the contract should 
also be made to the plaintiff, it shall award 
him such compensation accordingly. 

“Compensation awarded under this section 
may be assessed in such manner as the Court 
may direct, 

" Explanation.—The circumstance that the 
contract has become incapable of specific 
performance does not preclude the Court 
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from exercising the jurisdiction conferred 
by this section.” 

It is important to note that the word 
"compensation" is used and not "damages," 
and although a person suing for specific 
performance may ask for compensation in 
substitution for specific performance, that 
prayer is subsidiary to the claim for speci- 
fic performance and not strictly speaking 
alternative. In my opinion the second 
paragraph of the section shows that it is 
for the Court to decide whether specific 
_performance should be granted, and, if not, 
what compensation should beawarded. The 
measure of compensation is entirely in the 
discretion of the Court and I think the word 
‘compensation’ was used by intent to em- 
phasize the fact that the Oourt in award- 
ing compensation was not bound to follow 
the’ ordinary rules with regard to damages 
for breach of contract. I do not think it 
was ‘the intention of the Legislature in 
framing s. 19 of the Specific Relief Act to 
depart from the law as then existing in 
England after the passing of the Judicature 
Act, 1873, .as set out by Fry on Specific 
Performance, 6th Edition, page 604, para. 
1306 :— 

“The Court, therefore, can now give 
damages in any of the following cases, viz: — 

(1) In substitution for specific perform- 
‘ance where there is a case for specific per- 
formance,—under Lord Cairns' Act. 

(ii) Where there is no case for specific 
performance,—under the Judicature Acts, 

(iii) Tn addition to specific performance 
in whole or in part,—under Lord Cairns’ 
Act, and probably under the Judicature 
Acts. 

- Aceordingly, à plaintiff may now come to 
the Court and say, give me specific. per- 
formance, and with it give me damages, or 
in substitution for it give me damages, or 
if I am not entitled to specific performance 
give me damages'as at Common Law by 
reason of the breach of the agreement." * 

And para. 1307 :— 

“The Court's jurisdiction in damages is 
an apt aad flexible instrument for doing 
exact justice under the diverse and compli- 
cated circumstances of many of the cases 
upon which the Court has from time to time 
to adjudicate.” 

No reference is made by the learned 
author to the possibility of a plaintiff, 
suing for specific performance or in the 
alternative for damages, deliberately at or 
before the hearing refusing to continue 


300 


his prayer for specific performance. The 
words 1 have italicized seem to limit the 
claims for damages to those cases in which 
the Court thinks that specific performance 
should not be granted. 

In para, 1302 it is apprehended that where 
damages are awarded under Lord Oairns’ 
Act in substitution for specific performance, 
the measure of damages would be the same 
as in an action at Common Law for breach 
ofthe contract, but under the Act the dis- 
eretion was given to the Court to award 
damages if it should think fit, and, ordinari- 
ly speaking, Ido not think the Court of 
Chancery would have awarded damages 
to the plaintiff who deliberately refused the 
specific performance which the Court was 
prepared to decree in his favour. 

The plaintiff appears to have abandoned 
his claim for specific performance on March 
24, 1924, and the defendant argued there- 
from that that date was the date for cal- 
culating the value of the property in order 
to fix the compensation to be awarded by 
the plaintiff, but the Judge held that under 
s. 38 of the Indian Contract Act the plaint- 
iff had not lost his right to claim compen- 
sation calculated on the date when the de- 
fendant broke her contract. 


" The illustrations to s. 19 of the Specific 
Relief Act, referred to by the Judge, relate 
to the explanation to the section which 
deals with cases in which the contract has be- 
come incapable of specific performance, 
and, therefore, compensation is the only 
remedy open to the aggrieved parties. In 
this respect a departure is made from the 
English Law: see Ferguson v. Wilson (1) 
and Lavery v. Pursell (2). None of the illus- 
trations refer to a case where a plaintiff de- 
liberately abandons his claim to specific 
performance before the hearing. I think the 
defendant's contention was that in award- 
ing compensation the Court should look 
at the question from an equitable point of 
view and that up to March, 1924, the plaint- 
iff was asking for specific performance, 
which would have been decreed him together 
with any compensation for any lossthe Court 
might have thought he had suffered, owing 
to defendant’s refusal to complete. The de- 
fendant could not dispose of the property in 
the meantime. If then the plaintiff gave 
up the claim to specific performance be- 


(1) (1867) 2 Ch. 77; 15 W. R. 27. 
(2) (1888) 39 Ch. D. 508; 57 L. J, Oh. 570; 58 L. T. 
846; 37 W, R. 163, | 
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causeit did not suit him to take a convey- 
ance of the property he had originally con- 
sented to buy, what had he lost owing to 
defendant's refusal to sell. We have been 
referred to the ease of Karsandas Kalidas 
Ghia v. Chhotalal Motichand (3) where it 
was not until the hearing that the plaintiff 
eleeted to give up his prayer for specific 
performance and restrict his claim to one 
for compensation. The lower Court decreed 
re-payment of the deposit and the costs 
of investigating the title. In appeal it 
was argued that the plaintiff kept the con- 
tract alive for his own purpose and, there- 
fore, kept it alive for his opponent, so thaf 
if the plaintiff abandoned his claim to 
specific performance he waa liable to have 
his deposit forfeited and his suit dismiss- ` 
ed. But Fawcett, J., ia the Appeal Court 
held that the contention was incorrect on 

the following grounds :— 

(1) Because it was within the discretion 
of the Court to grant a decree for specific. 
performance. | 

(2) In exercising its discretion the Court 
could take into account the abandonment 
by plaintiff of part of his claim as he was 
A uas to do under O. XXIII, r. 1 of the 
C. P. C. 

(3) The Court could consider that the 
proper remedy of the plaintiff was a deeree 
for specific performance, and if he refused 
to take such a decree he was liable to 
have his suit dismissed; but the Court 
would not adopt that course with the 
plaintiff before them as the defendant’s 
failure to perform before suit and his 
desire to perform during suit were due 
entirely to fluctuations in the property 
market. _ 

(4) The lower Court had in those cir- 
cumstances exercised its discretion in not 
granting the plaintiff a decree for specific 
performance and the Appeal Court would 
not interfere. E 

(5) Hipgrave v. Case (4) relied upon 
by the defendant, has no application, as 
in that ease the plaintiff vendor had dis- 
entitled himself to a decree for specific 
performance by selling the property after 
action to athird person and was, there- 
fore, held not entitled to a decree for 
damages. ; 


(3) 77 Ind. Cas. 275; 25 Bom, L. R. 1037; A LR. 
1924 Bom. 119; 48 B. 259. 

(4) (1885) 28 Ch. D. 356; 54 L. J, Oh. 399; 52 L. T. 
242, t. 


- 
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(00 When the plaintiff was entitled to 
alternative reliefs, he could chooseat the 
hearing whieh he would ask for. 

(7 Defendant's ability to give a good 
title arose after suit. 

(8 With regard to the return of the 
deposit the plaintiff's right arose from the 
breach of contract. 

(9) Thecontention made that the defend- 
ant was precluded from selling the pro- 
psrty until the plaintiff made his election 
would have been of considerable force 
if his conduct had been free from blame. 

As the defendant before us has her 
eontract with*Dubash she cannot urge 
ground (9) in mitigation of damages. lt 
would appear from ground (3) thatin spite 
of plaintiff's election to restriet his claim, 
Fawcett, J., considered that the Court might 
still inthe exercise of its discretion compel 
him to take a decree for specific perform- 
ance, or risk having his suit dismissed 
with costs, With all due respect that 
would appear to be in conflict with ground 
(6) that the plaintiff as dominus litis was 
entitled to choose which of two alternative 
reliefs claimed he would ask the Court to 
give him. 

It may well have been, in the special 
circumstances of that case, that the Court 
decreed a return of the deposit made by 
plaintiff, who apparently did not persist 
in his claim for special damages. At any 
rate, the question of awarding special 
damages was not considered by the Court. 
Mr, Justice Mirza, after considering this 
' ease, appears to have held that plaintiff 
had an option and exercised it wisely by 
claiming damages only. But ifthe plaint- 
iff has an option then there is no question 
of the Court having a discretion to decree 
specific performance, and, ona refusal by 
the plaintiff to take such a decree, to dis- 
miss his suit. It cannot be said, therefore, 
that we havea clear decision of the Appeal 
Court which is binding upon us. .On 
general principles it does not seem desir- 
able in a suit for specific performance that 
the plaintiff should be allowed, wren seek- 
ing alternative reliefs, to let his alternative 
choice, assuming the choice rests with him, 
be determined by fluctuations in the market, 
and the reverse holds equally good, as in 
Karsandas Kalidas Ghia v. Chhotalal Moti- 
chand (3) where it was held to bea point 
against the defendant, when refusing his 
prayer, that the plaintiff should be offered a 
decree for specific performance or risk 
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having his suit dismissed, that defendant's 
attitude was entirely influenced by fluetua- 
tions in the market since the suit was filed. 
Assuming there was a contract there was 
no particular reason in this case why the 
Oourt should not have decreed specific per- 
formance in the exercise of its discretion, 
even if the plaintiff had elected not to ask 
for specific performance after the hearing 
commenced, and it would not appear to 
affect the discretion vested in the Court in 
a suit of this nature that the plaintiff made 
his election before the commencement of 
the hearing. It is not suggested that there 
are any flaws in the title and the defend- 
ant is still in a position to obey the order 
of the Court to convey to the plaintiff. 

On the other hand, if plaintiff had sued 
originally fordamages for breach of con- 
tract, he would have been entitled, if he 
proved the breach, to damages according to 
the usual measure. 

I think the true view is that if a party 
sues for specific performance and in the 
alternative for damages, the alternative 
claim is only good in the event of the 
Court holding that it is not a case for 
decreeing specific performance. As pointed 
out by Mr. Harnam Singh in his Law of 
Specific Relief in India, the words ‘‘may also 
ask for compensation” in s. 19 have to be 
taken with paras. 2 and 3 of the section. 
The Court has a discretion to decree specific 
performance, and if the plaintiff will not 
take that, to refuse him damages and the 
Court cannot be deprived of its discretion 
by the plaintiff electing, either before or 
after the hearing commences, not toask for 
specific performance. 

“In my opinion, the provisions of O. XXIII, 
r. 1, do not apply to alternative claims, 

Sub-r.1: “At any time after the institu- 
tion of a suit the plaintiff, may, as against 
allorany one of the defendants, withdraw 
his suit or abandon part of his claim.” 
That rule ean hardly apply to a case where 
on the same cause of action a plaintiff asks 
for alternative reliefs. 

Sub-rr. 2, 3and 4 make it clear that the 
abandonmentof part of the claim means 
the abandonment of a claim which may 
with leave granted form the subject-matter 
of another suit, but if a plaintiff asks for 
alternative reliefs and elects which he will 
ask the Court to grant him, he could not 
possibly ask for leave to file another suit for 
the other relief. 

-There is, however, no need to refer to 
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O. XXIII, r. 1, because the mere fact that' 
a plaintiff is permitted by s. 19 of the 
Specific Relief Act to sue for alternative 
reliefs entitles him to ask the Court to give 
him one or the other. 

The real point isthata suit for specific 
performance is a suit of peculiar nature, 
which, under the old practice in England, 
would not have been entertained except by 
the Court of Chancery, and a plaintiff once 
having sued for specific performance of a 
contract for the sale of immoveable pro- 
perty, the Court as a rule will only assess 


damages as an alternative relief if it finds.. 


that specific performance cannot be grant- 
ed or considers in the circumstances of the 
case it should not be granted, If the plaint- 
iff refuses specific performance, which other- 
wise, the Court should have decreed, the 
Court, in my opinion, is entitled to take 
such refusal into consideration when assess- 
ing damages and even to dismiss the 
suit, since it is not always easy to see what 
damages a plaintiff has suffered when he is 
offered a completion of the bargain he has 
made. In Karsandas Kalidas Ghia v. 
Chhotalal Motichand (3)the chief dispute 
was over the question whether the plaintiff 
having refused to take a decree for specific 
performance-was entitled to the return of 
his deposit. ; 

In this ease the plaintiff wished to pur- 
chase. the suit property for eighteen lakhs, 
and he asked the Court to decree him 
specific performance, or, if the Court would 
not grant him that relief, damages. It was 
held in Bombay Cycle & Motor Agency Ltd. 
v. Rustomji Dossabhai Wadia O. O. J. 
Appeal No. 7 of 1921, decided by Macleod, 
O.J , and Shah J.,on June 20, 1921 (Unre- 
ported), that a plaintiffsuing for specific per- 
formance may ask the Court to hold that in 
the circumstances of the case it ought not 
to grant the prayer for specific performance 
but to grant the alternative prayer for 
damages. Butif the Court accedes to that 
request it is entitled, in assessing the 
damages, to take those very circumstances 
into consideration on which it exercised 
its discretion in not directing specific per- 
formance. l 

If the plaintif has had the opportunity 
of getting the property at the price he was 
. prepared to give for it, and has refused it, 
what damages has he suffered by the defend- 
ant's breach. Mr. Desai contends that if 
the plaintiff had obtained a conveyance of 
the property he might have sold it for the 
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same priee that Dubash was offering to 
pay to the defendant; on tne other hand, 
there is no reason why a person should be 
considered as buying residential property 
for the purpose of selling it again. On 
the contrary he might have retained it 
and found, as apparently the plaintiff has 
now found, that its value had dropped 
below what he gave for it. 

In Bain v. Fothergill (5) it was held that 
the rule laid down in Flureau v. Thornhill 
(6) as to the limits within which damages 
might be recovered upon the breach of a 
contraet forthe sale of real estate, must be 
taken to be without exception; and the 
difference between `a contract for the sale 
of real eatate and contract for the sale of 
a chattel was pointed out. Lord Chelms- 
ford, at page 202*, referred to the case of 
Engel v. Fitch (7) in which Lord Chief 
Justice Cockburn expressed the opinion 
that. the case of Flureauv. Thornhill (6) 
was unsatisfactory. In Engel v. Fitch (T) 
it was held that on the breach of a contract 
for the sale of real property if an increase 
in value had taken place between the 
contract and the breach, such an increase 
might be taken to have been in the con- 
templation of the parties, within the mean- 
ing of the case of Hadley v. Baxendale (8). 

But Lord Chelmsford remarked (page 203)*: 
“Tt must be borne in mind that this ques- 
tion as to damages depends, as Baron Alder- 
son said in Hadley v. Baxendale (8), upon 
what ‘may reasonably be supposed to have 
been in the contemplation of both parties at 
the time they made the contract as the pro- 
bable result ofthe breach ofit. Now,although 
the purchaser in Engel Fitch (7) when he 
entered into the contract, may have con- 
templated are-sale at an advance, it i8 not 
at all likely that the loss of this profit 
should have occurred to the vendor as the 
probable result of the breach of his contract. 
The Judges were, no doubt, influenced by 
the fact of the profitable re-sale having 
actually taken place, and were, in conse- 
quence, drawn aside from considering what . 
must have been in the minds of both 
parties at the precise time when they made 
the contract,” and his Lordship concluded 


(5) (1874) 7 H. L. 158; 43 L J. Ex. 243; 31 L. T. 387; 
3 W. R. 261. 


t (1866) 2 W. Bl. 1078; 96 E. R. 635. 
7 (1868) 3 Q. B. 314, 
(8) (1854) 9 Ex.341; 20. L^R. 517; 23 L. J. Ex. 
179; 18 Jur. 358; 2 W. R. 302; 156 E. R. 145; 23 L. T. 
(o. B.) 69; 96 R. R. 742. ; 
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his judgment bysaying (page 2075): “Ifa 
person enters into a contract for the sale of 
a real estate knowing that he has no title 
io it, nor any means of acquiring it, the 
purchaser cannot recover damages beyond 
the expenses he has incurred by an action 
for the breach of the contract; he can only 
obtain other damages by an’ action for 
deceit.” 

In my opinion, therefore, in a suit for 
specific performance of a contract for sale 
ofimmoveable property or in the alterna- 
tive for damages, the measure of damages, 
, if there is a breach and specific performance 
is not deereed;is not necessarily the same 
as in a suit for damages for breach of 
contract. In a suit for specific performance, 
if the plaintiff disregards the breach and 

asks the Court to compel the defendant to 
" fulfil his contract, the Court may say it 
will not compel the defendant to convey, 
but will order him to restore any advantages 
he has secured under the contract and pay 
such damages as it may think fit. Assum- 
ing there was a contract in this case, it may 
be pointed out that if the defendant is able 
to sell her property at a higher price than 
the contract price, that would not be due to 
her breach of the contract with the plaintiff, 
but would be due to the fact that the 
plaintiff deliberately refrained from asking 
. the Court to ‘sell him the property at the 
price he agreed to pay for it. 

We notice thatthe delivery of the judg- 
ment extended over three days. We cannot 
interfere with the discretion of the Judge 
in such matters, but we feel constrained to 
point out that it was hardly fair to put the 
parties to the expense occasioned thereby, 
apart from the expenditure of time against 
the public. 

We allow the,appeal and dismiss the 
plaintiff's suit exceptas regards the re-pay- 
ment of the earnest money. 

Coyajee, J.—l agree with the learned 
Chief Justice in holding that in this case 
thereis no concluded agreement between 
the plaintiff and the defendant; we are not 
satisfied that the parties had agreed on 
the same terms and mutually signified to 
one another their assent to those terms. I 
also agree generally with the view express- 
ed by the learned Chief Justice on the 
question of damages. I will only adda 
word as regards the decision in Karsanda 
Kalidas Ghia v. Chhotalal Motichand (3) 


. to which reference has been made and to. 
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which I was a party. I am stil of the 
opinion, for the reasons given there, that a 
person suing for specific performance of 
& contract and also for compensation in 
substitution for such performance, is entitl- 
ed to abandon his claim to specific perform- 
ance. The consequences of his abandoning 
such claim are, however, another matter. 
For, in considering the question of compen- 
sation, the Court is entitled, in those circum- 
stances, totake into consideration, the plaint- 
iff's abandonment ofhis claim to specific per- 
formance. That was the opinion expressed by 
Fawcett, J., in Karsandas Kalidas Ghia v. 
Chhotalal Motichand (3). At page 1052* the 
learned Judge said: “The Court can take 
into eonsideration the plaintiffs abandon- 
ment of his claim to specific performance, a 
position he is entitled to take up under 
O. XXIII, r. 1, of the C. P. C." Irespect- 
fully think that view is correct. 

After hearing the parties on the ques- 
tion of costs the fellowing judgment was 
delivered by 

Macleod, C. J.— The question arises 
now whether the costs should follow the 
event, or whether, as contended for by 
the plaintiff, the conduct of the defendant 
is sufficient to prevent the ordinary rule 
prevailing. Mr. Desai has referred us to 
the case of May v. Thomson (9) which wasa 
dispute between medical practitioners, and 
the question was one of the same nature as 
in this case, whether in the correspondence 
relied upon by the plaintiff & concluded 
agreement had heen arrived at. It was 
held that inasmuch as the time for the 
commencement of the purchase was left 
uncertain, and the stipulation as to the 
three months’ introduction was not agreed 
to, and as the parties contemplated a formal . 
agreement, there was no binding contract 
between the parties, and the action was 
dismissed. Vice Chancellor Bacon, deliver- 
ing the judgment in the trial Court, seid 


(page 7131):— 


“When I come to consider the question of 
costs, and the terms on which the action 
should be dismissed, it is not possible for 
me to follow the general rule in this 
case. Although in general the result of 
a.case governs the costs, it is impossible 
that I can give the defendant any costs 
in this action, He has by subterfuges and 


(9) (1882) 20 Ch. D. 705; 51 L.J. Ch. 917; 47 L.T. 
95. 
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afterthoughts raised what is called a de- 
fence, which I think quite unworthy of the 
defendant in suchacase. I allude to the 
quibble about the covenants in the lease, 
the difficulty about making the valuation, 
andsoon. These are all, I say, subterfuges 
here, although the defendant might have 
the right to rely on them at law.” 

He then referred to certain charges of 
fraud against the plaintiff contained in 
the statement of defence and to some ex- 
tent, though not with very good grace, 
retracted or at all events not persisted in, 
and said (page 714*):— " 

. "All I ean do with this most uncom- 
fortable and unsatisfactory case is to say 
that the law compels me to dismiss the 
action, but that at the same time the cir- 
cumstances require me and the law em- 
powers me to say that in all justice and 
honesty it must be dismissed without costs." 

It cannot be said that the conduet of the 
defendant has been quite as blameworthy 
as the conduct of the defendant appears to 
have been in May v. Thomson (9). But the 
fact remains, as we have pointed out in 
the judgment, that there would have been 
no difficulty whatever in the defendant 
concluding the negotiations commenced 
with the plaintiff, if the defendant had 
not had a higher offer before her for her 
consideration, and we have clearly pointed 
out how her mind varied from time to time 
till eventually she decided that it would be 
more profitable to break with the plaintiff, 
as she hadan agreement with Dubash. She 
then took the risk, as she must have 
known, of having a suit filed against her 
by the present plaintiff. She was entitled 
then to resist the suit on the ground that 
there was no concluded agreement. But 
considering the whole of the record, which 
we have reviewed in the judgment, we do 
think that this is acase in which the ordi- 
nary rule should not be followed. The 
plaintiffs suitis dismissed without costs. 
The appellant will have the costs of the 
appeal. 

With regard to the summons, which was 
decided by Mr. Justice Crump, that was 
not adjourned to the hearing, but was 
heard before Mr. Justice Cramp because 
the suit happened to be on his Board on 
that day, and the summons, according to 
the practice prevailing on the Original 
Side, could not be heard by the Chamber 
Judge. Mr. Justice Crump made a specific 

*Page of (1882) 20 Oh. D.—[Ed.]. ..  . . . ^ 
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order with regard to the costs of the sum- 

mons, and there is nothing to show that 

that order with regard to costs was wrong. 
R. I. Appeal allowed, 


-— o ——— 


PATNA HIGH COURT. 

APPBAL FROM ORIGINAL ORDER No. 184 

or 1925. . 

April 19, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
CHAIRMAN, DISTRICT’ BOARD, 
MONGHYR—APPELLANT 
versus 
SHEODUTT SINGH-—DEFENDANT— 
RESPONDENT. 

Provincial Insolvency Aet (V of 1920), s. 2 (1) (d) 
—Hindu Law—Joint family— Insolvency of father - 
SER of sons in joint family property, whether liable 
to saie. 

Where a Hindu father becomes insolvent and tha 
joint estate of himself and his sons vests in the 
Receiver in insolvency, the latter is entitled to sell 
the joint estate including the shares of the sons in 
order to liquidate the father’s debts which are not 
immoral. [p. 365, col. 2.] 

Appeal from an order of the District 
Judge, Saran, dated the 16th of March, 
1925, l 
; Mr. Harnarayan Prasad, for the Appel- 

ant. 

Messrs. Sambhu Saran and Bankey Behari 
Sahay, for the Respondent. 

JUDGMENT. 

Ross, J.—In 1918 Sheodutt Singh filed” 
a petition in insolvency and on the 7th 
of January, 1919, a Receiver was appointed 
to take charge of his property. On the 
7th of September, 1921, the wife of the 
insolvent, on behalf of her minor children 
filed a petition claiming that three-fourths | 
of the properties should be exempted from 
liability. The District Judge referred the. 
matter to the Receiver; and, accepting his 
report, exonerated the share of the minor 
children from sale. The matter came before 
the High Court and the case was remanded 
in order that the Distriet Judge should 
deal with the question himself. The District 
Judge has now given his decision; and, over- 
ruling the objection of one of the creditors, 
the Chairman of the District Board of 
Monghyr, he has accepted the evidence 
on behalf of the minors that Sheodutt 
Singh wasa man of immoral habits and 
has held that there is nothing to show that 
there was any enquiry regarding the neces- 


ene 
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sity for the loan; and that it had not been 
established that the loan was raised for 
the benefit of the minors. He has con- 
sequently directed that three-fourths share 
of the property, being the share of the 
three minor sons ofthe insolvent, should 
be exempted from sale. 

The Chairman of the District Board of 
Monghyr has appealed against this deci- 
sion; and it is contended on his behalf 
that as it is the pious duty of the sons 
to pay their father’s debt the whole of 
the estate is assets in the hands of the 
Receiver. Itis further contended that there 
is no evidence of the immorality of the 
debt in question in this ease; that a gene- 
ral charge ofimmorality is not sufficient; 
and that there must be something to con- 
nect the immorality of the debtor with 
the debt. The debtisa decree for money 
obtained by the District . Board against 
Sheodutt Singh. There is nothing to show 
what the nature of the debt was. 

The learned Advocate for the respond- 
ents relies upon the definition of “pro- 
perty” contained ins. 2 (1) (d) of the Pro- 
‘vincial Insolvency Act: 

"'Property includes any property over 
which or the profits of which any person 
has a disposing power which he may 
exercise for his own benefit; and he con- 
tends that although a Mitakshara father 
can dispose of the property of the family 
for necessity or for antecedent debt, his 
powers extend no further; and as there 
is nothing to show in the present case 
that the debt had been contracted for 
family necessity or to pay off an antecedent 
debt, the family property is not liable. It 
is pointed out that the decision in Amolak 
Chand v. Mansukh Rai Mangan Lal (1), 
upon which the appellant relied, was a 
decision in a case of antecedent debt. 
Now there is no doubt that the District 
Board could have executed their decree 
against the family property: Brij Narain 
Rai v. Mangla Prasad Rai (2) where it was 
laid down by the Judicial Committee that 
if the managing co-pareener is the father 
and the reversioners are his sons, he may, 


x 


(1) 85 Ind. 
127; 6 P. L. T. 8 
(2) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 M. 
L. J. 23; 5 P. L, T. 1; 23 O. W. N. 253; (1924) M. W. 
N. 68; 19 L. W. 73; 2 Pat. L. R. 41; 10 O. & A. L R. 
B2. A. I. R. 1924 P. C. 50; 3 M. L. T. 457: 26 Bom. L. 
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by incurring debt, so long as itis not fcr 
“an immoral purpose, lay the estate open to 
"be taken in execution proceedings upon a 


-principle underlying this 


Cas, 88; 3 Pat. 857; A. L R. 1995 Pat, 
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decree for payment of that debt. The 
rule is thus 
stated in that decision: “Then there 
comes in the further doctrine that the debt 


-has been contraeted by the father, and the 
-pious obligation incumbent on the son to 


see his father's debts paid prevents him 
from asserting that the family estate, so far 
as his interest is concerned, is not liable to 
purge that debt. It may become liable by 
being taken in execution on the back of a 


‘decree obtained against the father, or it may 


become liable by being mortgaged by the 
father to pay the debt for which otherwise 
decree might be taken and execution be 
sought.” If their pious duty prevents the 
sons from asserting that thefamily estate 
is not liable to be taken in execution, I 
do not see in principle how the sons can 
dispute the right ofthe Receiver in insol- 
vency to sell the property in order to 
liquidate the father's debt, If the debt 
was recoverable by execution before insol- 
vency it is not easy to see why the cre- 
ditor should be deprived of his relief 


‘merely because the estate has vested in 
the Receiver. And it has been so held by 
the Full Bench of the Lahore High Court 


in Bikari Lal v. Sat Narain (3) where the 
learned Chief Justice said: "Ithas, how- 
ever, been repeatedly held......... that the 
joint family property can be attached and 
sold in execution of a decree for money 
passed against the father, and that the 
sale affects the interest of the son as well 
as that of the father, and in principle I 
see no real difference between an indivi- 
dual creditor realizing his debt from the 
co-parcenary property and an official 
assignee, who represents the general body 
of the creditors, seizing it for the satis- 
faction of their debts.” It has not been 
proved that this debt was incurred for 
immoral purposes; and there is, in my 
opinion, no obstacle to the sale of the family 
property by the Receiver in order that the 
debt may be discharged. 

It was further eontended on behalf of 
the respondents that the case was remanded 
by the High Court [Sant Prasad Singh v, 
Sheodut Singh (4)] for a decision on the 
allegations in the petition filed on behalf 


.. (3) 69 Ind. Oas. 486; 3 L. 329; A. IR. 1923 Lah. 2 
(4) 77 Ind. Oas, 589; 2 Pat, 724; A, I, R, 1021 Pat, 959, 
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of the minors and that the District Judge 
has come to a decision on these allegations 
and has found that.the debt was not con- 
tracted for the benefit of the family; and 
that consequently the position taken up 
by the minors has been established; and 
it must be taken, under the decision of 
tha High Court, that nothing has vested 
in the Receiver. But the legal consequence 
of the findings of the District Judge cannot 
be taken to have been determined before 
these findings had been arrived at; and, 
moreover, the view of the law expressed 
in Sant Prasad Singh v. Sheodut Singh (4) 
which rested on the decision in Sahu Ram 
Chandva v. Bhup Singh (5) has been held 
to require re-consideration in view of the 
later decision of the Judicial Committee 
which has been referred to above [vide 
Amolak Chand v. Mansukh Rai Mangan Lal 

D). 

n follows that this appeal must bè al- 
lowed and the order of the District Judge 
exempting three-fourths of the property 
from sale must be set aside. There will 
be no orders as to costs. 

Kulwant Sahay, J.—1 agree. 
Appeal allowed. 


92: 6 L. W. 213; 44 L A. 126 (P. C.). 
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LAHORE HIGH COURT. 
'Sgooup Civin ApPEAL No. 1024 or 1922. 
Mareh 31, 1926. 
Present :—Mr. Justice Broadway and 
Mr, Justice Fforde, 
PAL SINGH AND oTHE28—PLAINTIFF3— 
APPELLANTS 
: VETSUS 
JAGIR—DeranpanT—RssPponDENT, | 

Evidence Act (I of 1872), s. 112—Child born within 
979 days of death of husband but after second marriage 

of mother—Paternity—Presumption. l 
Section 112 of the Evidence Act refers to the point 
of time of the birth of a child as the deciding factor 
with regard to bis paternity and legitimacy and not 

to the time of conception of that child. 

" A woman gave birth to a child 279 days after the 
death of her husband, having in the meantime, how- 

ever, married a second husband ; | | 
Held, that in view of the conclusive presumption 
laid down in s. 112 of the Evidence Act the child must 
be taken to betheissue ofthe second husband and 

not that of the first. 
Second appeal from a decree of the Dis- 


trict Judge, Amritsar, dated the 8rd April, 
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1922, reversing that of the Munsif, First 
Class, Ámritsar, dated the 21st June, 1921. 

Mr. Bihari Lal, for the Appellants. 

Mr. K. J.Rustomjt, for the Respondent. 

JUDGMENT. 

Broadway, J.—The question for 
determination in this second appeal is as 
to the paternity of one Jagir. It appears 
that his mother Musammat Harnam Kaur 
had been married to Hari Singh. Hadi 
Singh died on the l0th January, 1919, and 
Jagir was born of Musammat Haranam 


. Kaur on the 17th October, 1919, that is, 279 


days after Hari Singh's death. On these : 
facts Jagir claims to be the son of Hari 
Singh. Hisclaim was decreed on appeal by 
the learned Distriet Judge of Amritsar. 
The judgment ofthe learned District Judge 
shows that in coming to his conclusion he 
was Clearly influenced by the provisions of 
s. 112 of the Indian Evidence Act but in 
applying the provisions of that section the 
learned District Judge omitted to see that 
the presumption raised by that section 
was, in the present case, against Hari Singh 
being the father of Jagir. For it has also 
been found as a fact that after the death of 
Hari Singh Musammat Harnam Kaur marri- 
ed Sohan Singh, a cousin, of Hari Singh, 
by chadar andazi, on the25th February, 1919. 
The presumption, therefore, unders. 112 of 
the Indian Evidence Act, was that Sohan 
Singh was the father of Jagir. Evidence 
appears to have been led to prove that Hari 
Singh had access to Musammat Harnam 
Kaur at atime when Jagir could have been 
conceived, but this evidence was on the 
facts of this.case wholly irrelevant.. Mr, 
Rustomji for the respondent referred to 
Palani v. Sethu (1) but that authority is 
clearly against him. It was pointed out by 
Mr. Justice Krishnan in that case that 
8.112 ofthe Evidence Act refers to the point 
of time of the birth ofthe ehild asthe decid- 
ing factor and not to the time of conception 
of that child—a view inwhich I thoroughly 
concur. 

In my opinion, the view taken by the 
trial Court was correct, and I would, there- 
fore, accept this appeal with costs and set- 
ting aside the decree ofthe lower Appellate 


Court restore that of the Subordinate 
Judge, 

Fforde, J.~-I agree. 

Z.K. Appeal accepted. 


(1) 81 Ind. Cas. 456; 47 M. 706; 20 L. W. 69; 47 M 
L.J. 155; (1924) M. W. N. 502; A.I R. 1084 Mad? 
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BOMBAY HIGH COURT. 


ORIGINAL Civi, JURISDIOTION Suir No. 1521. 


oF 1925. 
February 26, 1920. 
Present:—J ustice Sir Amberson Marten, KT. 
ABDULLA SHARIFF AND oTRERS— 
PLAINTIFFS 
versus 


MAHOMED ABA—Darenpant. 

Master and servant—Servant entrusted with money 
— Loss of money—Negligence of servant—Liability of 
servant, " 

Where a servant is entrusted with Ingney by his 
master to be paid over to & third person on his behalf 
but the servant fails to doso pleading that he has 
lost it,if he fails to establish that the money was lost 


~ 


^ without any negligence on his part, an action for 


recovery of money had and received lies against him. 
[ p. 368, col. 2.] 
Parry v. Roberts (3), followed. 


Mr. Davar, for the Plaintiff, 


JUDGMENT.—This is a suit by a 
master to recover money entrusted to his 
servant and subsequently lost. The claim 
is based on an alleged agreement to refund 
the moneys and an entry in the plaintiffs’ 
books made by the defendant admitting 
his liability. The defence is that the 
moneys were stolen from the defendant 
and were lost without any negligence on 
his part, that the above entry was made 
under coercion and undue influence and 
a threat of criminal proceedings, and that 
the defendant is under no liability to pay, 


- and that the plaintiffs had abandoned their 


claim. E < 

- The case comes on as a contested short 
cause but was better fitted for the long 
Unfortunately, the defendant is 
not now represented by Counsel, and ac- 
cordingly Iam without the assistance. I 
should ordinarily get and which I should 
particularly welcome in the present case; 
for it seems to me to be one of consider- 
able difficulty, Iam accordingly in very 
much the same unfortunate position as I 


| was in the case of Kishenprasad & Co, v. 


Rajaram (1). Nor has the investigation by 
plaintiffs’ Counsel of thelaw on the sub- 
ject produced any authority on the exact 
point. 

Shortly stated, the admitted facts are 
‘that the defendant was a cashier of the 
plaintiffs on Ks. 160 a month under an 
agreement for about eleven months expir- 
ing in September, 1923. On April 18, 1923, 


"99 94 Ind. Cas, 570; 27 Bom, L. R. 1159; A. I. R, 
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he was entrusted with eight currency 
notes of a thousand rupees each. He was 
thereout to pay Rs. 2,500 at the Central 
Bank in discharge of a hundi, and was 
to pay Rs, 5,000 at the Imperial Bank. He 
came back to his masters with the dis- 
charged hundi for Rs, 2,500 and the sum of 
Rs. 500 in cash, but said he had lost the 
Rs. 5,000. His story at the trial was that 
he had all the money at the Central Bank, 
and that he had to go afterwards to Messrs. 
Bruel & Co., and missed the Rs. 5,000 when 
he got to the Imperial Bank. 


The plaintiffs disbelieved this story and 


: told him he had misappropriated the money, 


They, however, did not at firstcall in the 
Police or apparently makeany inquiries at 
the Bank. In the evening they obtained the 
above entry from the defendant (Ex. A) 
debiting his aecount with the Rr, 5,000, 
That entry ran:— 

“Rs. 5,000 to the account of Bhai Mahom- 
ed Aba; currency notes of the value of 
Rs. 5,000 out of Rs. 8,000 were lost by 
us in the Oentral Bank within the Fort. 
The date the 18-4-23". 


Some five days later, mz, on April 23, 
1923, theloss was reported to the Police 
and a copy of the report (Ex. D) states that 
the notes were lost somewhere between the 
Central Bank and Messrs. Bruel & Co., 
at about 2 P. M. on the 18th.  Notwith- 
standing the above loss the plaintiffs re- 
tained the defendant in their service for 
the remainder of the period of his agree- 
ment, and in the'ordinary course of busi- 
ness large sums passed through his hands 
during ‘those months. Shortly after he had 
left the plaintiffs service, a letter was 
written on his behalf by his cousin Ibra- 
him Ganiinterceding on his behalf and 
asking the plaintiffs what could be done. 


It appears from Ibrahim's evidence that he 


had advised the defendant to go back 
into the service of the plaintiffs and,to 
allow the amount of the loss to be deducted 
from his pay. The defendant in his evi- 
dence states thatthe plaintiffs did offer to 
take him back but that he refused because 
thesalary offered wastoo low. The plaint- 
iffs however, deny this. It is a question 
of oath against'oath, and on the present 
materials Lam unable to find thatit has 
been proved. 

Turning to the pleadings it 1s most 
material to observe how this action is fram- 
ed, In the first place there is no charge of 


368 
theft. And; though plaintiffs’ Counsel made 
„certain insinuations during the course of 
the case, the matter was cleared up by his 
statement in his final speech that he did 


not charge the defendant with theft. I. 


think it only fair to add that, in my opinion, 


on the evidence before me no charge of 


theft could be substantiated against the de- 
fendant. 

Itis also material to observe that the 
plaint does not charge the defendant with 
nezligence. The material part of the plaint 
is para. 3 which states :— . 

“The plaintiffs refused to believe the 
defendant's 
make good thesaid sum to the plaintiffs. 
The defendant admitted his liability and 
agreed to do so.. On that same day the de- 
fendant debited to himself the said sum of 
Rs. 5,000 in his own handwriting in the 
plaintiffs cash-book.” 
Tread thatas pleading that this suit is 
brougatonan alleged agreement between 
the plaintiffs and the defendant that the 
defendant would pay this sum. < 

But a difficulty in the way of the plaint- 
ifia is this, What was the consideration 
for this alleged agreement if in ‘fact the 
defendant was under no liability to pay the 
plaintiffs? A promissory note without 
consideration imports no legal obligation 
to pay. And if in the present case the 
defendant was under no legal obligation 
to pay, a mere agreement todo so would 
not be binding in law without some eon- 
sideration. In this respect there is nothing 
` to show that the agreement was a com- 
promise of a claim or in consideration of 
the plaintiffs forbearing to sue the defend- 
ant for the money. On the contrary, 
according to the plaintiffs’ story, this 
éntry by the defendant was a voluntary 
-act on hispart. On the other hand, the 
written statement clearly raises the point 
of negligence, viz, that the moneys were 
lost without any negligence on the part of 
the defendant. Accordingly the defendant 
has made that an issue in the case. I, there- 
. fore, think that the issue ofnegligence is one 
which may fairly be determined between the 
parties. ` | ; 
. [His Lordship after discussing the evi- 
dencé proceeded as follows:—] — ^ 
- Accordingly, as far as Issues Nos. (3) and 
(4) are concerned, viz, whether the defend- 
ant signed the -éntry- in the plaintiffs’ 
books under the cireumstances mentioned 
in para. 3 of the written statement and 
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whether the plaintiffs agreed to abaudon 
their claim, my answer to each is "no." 
Then as regards Issue No. (1) whether 
Rs, 5,000 was stolen from the defendant, 
my answer to that is "not proved." Iagree 
that no charge of theft. has been made 
against the defendant himself and it is 
quite possible that in the crowd af the 
counter at the Central Bank this money 
was stolen from the defendant. 
are no circumstances here, apart from the 
loss of the money, which would enable 
me to infer that a theft had taken place. 


There is no question of the defendant. 


having feltany pullat his pocket or having 
seen any man running away eranything of 
that sort. l i 

Then as regards Issue No. (2), whether 


the defendant took all care and caution - 
and was guilty of no negligence, on the 


whole Ithink that issue should be answered 
'No. I have already held 
accepted the plaintiffs’ story that the de: 
fendant first said that the money was 
left on the counter and that he forgot to 
pick it up. Ifso,I think that was an act 
of negligence, ‘and that he could not main- 
tain that he took all care and caution. 
Even on his own story that the money 
was in his open waistcoat which he did 
not keep buttoned, I am not satisfied that 
he can be said to have been guilty ‘of -no 
negligence. He wentinto a crowded spot 
with pockets particularly opento attack and 
with the possibility of small papers being 
easily abstracted and yet he had these.valu- 
able notes in his pockets... 

. It remains to be seen, what is the. legal 
position on these findings; and whether 
even then the plaintiffs can succeed. The. 
only two cases cited to me by Counsel for 
the plaintiffs are, Baster v, London & Coun- 
iy Printing Works (2) and my own deci- 
sion in Kishenprasad & Co. v. Rajaram (1) 
already referred to. The English case was 
ene where a servant had been dismissed 
foran act of carelessness with a printing 
machine, The servant had done damage 
to the extent of £30 toa valuable printing 
machine by forgetting to place one end of 
a certain part called the “toprider” in 


the forks of the-machine before he started. 


it. The manager dismissed him on the 
spot. The question was whether he was 


entitled to doso.ands whether this omis-. 


(2) (1899) 1Q. B. 901; 68:L. J. Q. B. 622; 63 J. 
4 , 


39, 47 W. R. 639; 80 L. T, 757; 18 T. L, R 


But there 


that I have © 


- 
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sion on the part of the servant constituted 
such a negleet of duty as justified the mas- 
teria dismissing the servant without notice, 
The ease under the particular English 
Statute in force came before the Metro- 
politan Magistrate who found in favour of 
the master. The matter was then taken to 
the Divisional Court which upheld the deci- 
sion of the Magistrateon the ground that 
there was evidence before him on which 
he could eome to the conclusion that the 
servant had been guilty of negligence 
justifying his immediate dismissal. Mr. 
Justice Darling said (page 903*) :— 
“Neglect as often arises from forgetful- 
ness as from anything else ; and, if the 
forgetfulness is with respect to an important 
thing it may well, in my view, be good 


. ground for dismissal of the servant without 


notice. I do not say that it would be good 
ground for dismissal in every case. Some 
trivial acts offorgetfulness might not even 


justify a complaint or remark; but to for- 


% 


get todo a thing which,if not done, may 
cause considerable damage to the master, 
or to his property, or to fellow servants, may 
be a serious neglect of duty. Take the case 
of a sigoalman on a Railway who does not 
put the signal atdanger when he ought to 
do so." 

On the other hand, Mr. Justice Channell, 
stated (page 904*) : — 

"It is quite impossible, and I shall not 


attempt, to give an exhaustive definition 


what is misconduct which justifiesdismissal 
without notice As to whether a single 
act would justify dismissal, that depends 
upon the character of the act and the duties 
of the man who does it. I cannotsay that 
the Magistrate was wrong in the conclusion 
he came to. I do not say that I should 
have come to the same conclusion; it is 
sufficient for us to say that there was ample 
evidence upon which he might arrive at it. 
The question is one of fact and degree in 
all cases." 

In the case of Kishenprasad & Co. v. 
Rajaram (|) & servant had been entrusted 
with two cheques for an aggregate sum of 
Rs. 40,000. Hecashed them and his story 
was that he was taken illon the way back 
and became unconscious and was robbed. 
The real facts were that he had a brother 
as confederate, that the proceeds went to 
the joint'family of which they were mem- 
bers in Central India, and some time after- 
wards the joint family waxed prosperous, 

*Pages of (1899) 1 Q. B.—[Hd.] 
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and paidoff old mortgages and bought 
new property. Finally a dispute arose 
between them as to the division of 
the spoils, in the course of which the 
actual thief claimed that he was entitled 
to a larger share because it was he who had 
actually stolen the money. Strange to say 
this domestic dispute was decided by the 
village elders in the presence of the village. 
It was these facts which enabled a Bombay 
Jury to convict the two brothers, and which 
enabled me on a subsequent date to find 
that both of them and also the other mem- 
bers ofthe joint Hindu family were liable 
in a Civil Court to replace the money. But 
I did soon the ground that there was a 
criminal breach of trust of which the thieves 
had been convicted, and that the other 
members ofthe family had notice of the 
embezzlement and that accordingly they 
were liable for participation in the subsequ- 


-ent breach of trust which took plaze when 


the family divided the stolen proceeds 
amongst themselves. But I there pointed 
out the difficulty which I then experienc- 
ed, inasmuch as Counsel were unable to 
refer me to any section in the Indian 
Codes or to any decided casein the English 
Law.under which the thieves or their family 
At page 1164* I did 
suggest that an action might lie at any rate 
against the original thieves for money had 
and received. But thatoaseisa long way 
from the present. It was a case wherethe 
actual thieves had been convicted and it 
was a case of theft, notacase of loss, as I 
have here. . 

Butsince the argument was concluded, 
I have found inthe Englishreportsa case 
which is nearer to the present than either 
of the above, viz., Parry v. Roberts (3): It 
came before four Judges of the King's 
Bench and the head-note runs as follows :— 

“ Plaintiff employed defendant, without 
reward, to carry 45l; for him to a person at 
Liverpool. Defendant- did not deliver it, 
and afterwards told plaintiff that he had 
lost it ina brothel, ‘but would re pay it to 
him, "There was no other evidence how the 
loss had happened. Plaintiff sued defend- 
ant for 451. bad and received to his use. 
Held, that the aetion lay, independently 
of the promise, defendant not having paid 
over the money or returned it to plaintiff: 
that ifa loss, inthe manner alleged, had 

(3) (1835) 3 A. & E. 118; 5 N. & M.669; 1H & W. 
249: 4 L. J. K. B. 189; 111 E. R. 358. 
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been proved, the action should have been 
for gross negligence, and not formoney had 
and received; but that the defendant's 
assertion was not satisfactory proof of his 
own gross negligence.” l 

Lord Denman, C. J. there said (page 
120*) :— 

“The defendant had money to pay for 
the plaintiff, and has not paid it. The prima 
facie case, therefore, against him is, that 
he has it still to pay. He is to extricate 
himself from that, Heendeavours to doso 
by saying thatit is true he received the 
money, but he has lost it in such and 


such a manner..Is that sufficient? The. 


case is something like one which was be- 
fore us yesterday [ Philpott v. Kelley (4).] The 
party is clearly responsible for the money, 
but seeks to excuse himself by saying that 
he has lost it, and under such circum- 
stances that he is only chargeable in an 
action for gross negligence. If he is to 
avail himself of hisown wrong to defeat 
an action which otherwise would lie, he 
must give clear proof of it. His own 
admissions are not such proof. The pro- 
mise ‘made by him to reimburse the plaint- 
iff was not wanted to render this action 
maintainable.” 


Mr. Justice Littledale thought that on 
the facts they were not obliged to believe 
the excuse and the rest of the case raised so 


much suspicion that the Jury might infer. 


a misapplication of the money. Mr. Justice 
Patterson said (page 122*) :— 

* Here the defendant says that he has 
not the money, and the only account he 
gives of itis, that he has lost it in avery 
negligent manner. I think thatitdid not 
lie in his mouthto say that he no longer 
had the money because he had lost itin a 
brothel.” 

Mr. Justice Coleridge said (page 122*) :-— 

“Tagree thatif the ground of this action 
had beena negligent logs, money had and 
received was not the proper form. But the 
fallacy of the defendant's case is, that he 
geeks to throw an issue on the plaintiff 
where he has no right to do so. He admits 
that, he has not delivered the money, but 
gays he has lost it in the manner described, 
The plaintiff is entitled to say that the 
money was received to his use, and that 
the defendant is bound to account for it. 


(4) (1835) 3 A. & E. 106; AN. & M. 611; 1 H. & W. 
134; 4 L J. K. B. 139; 111 E. R. 354. 
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The answer attempted by him does not dis- 


' turb the plaintiff case.” 


Reading this authority it must be borne 
in mind that those were the days of technical 
pleadings. They distinctly had their use, 
because Counsel had to define exactly what 
it was they were claiming and on, what 
grounds. Butif the action had really been 
one founded on negligence, then under the 
old rules an action for money had and 
received . could not have been sustained. 
In our Court here we are not now bound 
by those technical rules. We can accord- 
ingly treat the present case as one for 
money had and received 'or alternatively 
for damages having regard to the defence 
raised and the issue at the trial. 

My conclusion on the facts and circum- 
stances of this partieular case is that prima 
facie an action for money had and- received 
does lie against the defendant. He was 
entrusted with these moneys—not without 
reward asin the case just cited but for re- 
ward—and he failed to hand over the pro- 
ceeds to the plaintiffs, Further, I think 
his reasons for not doing soare not suffici- 
ent to excuse him in an aetion of this 
nature. But I wish to guard myself against 
it being thought thatinno eventin an.ac- 
tion of this nature could the defendant 
justify his non-payment. For instance, 
supposing it had been clearly shown here 
that the money had been stolen by a thief 
without any negligence on the part of the 
defendant, then, in my Judgment, the case 
would be entirely different, and it may well 
be that the defendant could not be success- 
fully sued, Afterall, as pointed out in 
Halsbury’s Laws of England, Vol. XXI, at 
pages 362 and 363 :— PX 

“This standard (of care ordinarily re- 
quired) is founded upon a consideration 
ef the care which would be observed by a 
prudent and reasonable man...No liability 
for negligence attaches to a party when 
in the prosecution of a lawful act injury to 
another is caused by a pure accident, nor 
can anyone besaid tobe negligent merely 
because he fails to make provision against 
an accident which he could not be reason- 
ably expected to foresee." 

And at page 364 it is stated :— 

"In ordinary circumstances, or where 
simple operations are being performed 
persons are not as a rule required to guard 
against every conceivable result of their 
actions, nor are they bound to exercise 
scientific care or to take extravagant pre- 
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cautions...A fair test of what is reasonable 
care is often the consideration of what is 
habitually done in the same or similar 
circumstances; for the omission to take 
precautions which are usually taken ig some 
evidence of negligence." 

Il think then the onus in the present case 
was on the defendant to show that he had 
taken all care andeaution and was guilty 
of no negligence and that having regard to 
my finding on issue No. (2) he fails in 
his defence to this section treated as one 
for money had and received. This con- 
clusion, as in Parry v.  Hoberis (3) 
already cited, is “quite irrespective of the 
alleged promise to pay. Accordingly, inmy 
judgment, there will be a decree for the 
plaintifis for Rs. 5,000 less a sum of 
Rs, 284-11-6admitted by para. 4 of the plaint 
to be due to him in respect of his salary. I 
do not propose to grant any interest against 
the defendant. But as the plaintiffs insist 
on their strict legal rights, I cannot with- 
hold an award of costs. "Therefore, the 
defendant must pay the plaintiffs’ costs and 
there will be interest on judgment at six 
per cent. 


R: L. Suit decreed, 


MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS Pstirions Nos, 691 
AND 692 or 1926. 

March 30, 1926. 
Present:—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice. 

J. MANICKA CHETTIAR AND ANOTBER— 
PETITIONERS 
versus 


KUPPUSWAMI NAIOKER AND OTHERS 


— RESPONDENTS. 

C. P. C. (Act V of 1908), s. 24—Presidency Small 
Cause Courts Act (XV of 1882)—Madras: City Civil 
Court Act (VII of 1892), s. 5 (2)—Madras City Civil 
Court and Presidency Small Cause Courts Amend- 
ment Act (V of 1916), s. 2—Ejectment application 
before Small Cause Court, power of Chief Justice, 
High Court, to transfer to City Civil Judge for trial 
as Small Cause suit. 

Although under s. 24, O.P. O., the Chief Justice 
of a High Court has jurisdiction to transfer even 
matters other than suits to a Subordinate Court, he 
can transfer them only to a Oourt which has juris- 
diction to try them. jp. 372, col. 2.] 

.The jurisdiction to try summary applications in 
ejectment under Ch. VIL of the Presideney Small 
Cause Courts Act is one exclusively vested in the 
Small Cause Court and a City Civil Judge appointed 
under the Madras City Civil Court Act has no juris- 
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diction to try them. The Ohlef Justice of the High 
Court, Madras, has, therefore, no power to transfer such 
applications to the file of the City Civil Court and to 
empower the City Civil Judge to try them as Small. 
Cause suits. libid. 

Section 5 (2) of the Madras City Civil Court Act, 
1892, merely enables the Chief Justice of the High 
Court, Madras, to prescribe generally the duties 
to be performed by a Judge of the City Civil Court 
when transferred to the Small Cause Court for any 
substantial period and not to enable the Chief Justice, 
to interfere with regard to the transfer of particular 
cases and create a City Oivil Court Judge a Small 
Cause Court Judge ad hoc with reference to an in- 
dividual case. [p. 372, col. 1.] 

Neither is such a power of transfer derivable from 
8.2 of the Madras City Civil Court and Presidency 
Small Cause Courts Amendment Act, 1916, inasmuch 
as proceedings under Ch. VII of the Presidency Small 
Cause Courts Act are only summary orders which, 
can be enforced without prejudice to the result of 
suits properly so described and nof suits within the 
meaning of Madras City Civil Court and Presidency 
MAE Oause Courts Amendment Act, 1916. [p. 372, 
eol. 2, 

Petitions praying that in the circum- 
stances stated therein and the affidavits filed 
therewith the High Court will be pleased 
to issuean order directing transfer of eject- 
ment applications Nos. 485 and 486 of 1925 
from the file of the Court of Small Causes, 
Madras, to the file of the City Civil Court, 
Madras, to be tried along with O. S. Nos. 16 
and 17 of 1926 respectively on the file of 
the latter Court and empowering the City 
Civil Judge, Madras, to try the same as 
Small Cause suits. _ 

Messrs. K. Narasimha Iyer and T. K, 
Rangasama Iyer, for the Petitioners. 

Mr. P. Venkataramana Rao, for the Re- 
spondents. 

ORDER.—These are summonses to 
transfer ejectment applications pending in 
the Court of Small Causes to the file of the 
City Civil Court in order that they should 
be tried along with O. S. Nos. 16and 17 of 
1926 respectively and to empower the City 

ivil Judge totry the cases as Small Cause 
suits, That matter was put up before me 
for argument, because several such ap-. 
plications have been put before me as 
Chief Justice and I was told that I alone 
had the powerto order such transfers. I 
have now ascertained that this view rested 
on the idea that the matter was governed by 
s. 5 (2) of the Madras City Civil Court Act 
VIL of 1892. That section enacts that a 
Judge of the City Court shall be, by virtue 
of his office,a Judge of the Small Cause 
Nourt with respect to cases cognizable by 
that Court and that évery such Judge shall 
be liable to perform any duties of a Judge 
of the Small Cause Oourt which the Chief 
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Justice of the High Court may require him 
to perform. In my opinion the object of 
that section was to enable the Chief Justice 
to prescribe generally'the dutieg to be per- 
formed by a Judge of the City Civil Court 
when transferred to the Small Cause Court 
for any substantial period and not to en- 
able the Chief Justice to interfere with 
regard to the transfer of particular cases 
and creste a City Civil Court Judge a 
Small Cause Court Judge ad hoe with re- 
ference to an individual ease. But two of 


my predecessors, Sir Arnold White and Sir. 


John Wallis, did consent in particular 
cases to apply s. 5 (2) for the purpose of 
ordering matters of this kind to be tried 
together, I decline to follow their ex- 
ample for the reason that I think that, if 
the Statutes are looked at, it is quite clear 
"they contemplate the existence of concur- 
rent remedies under the two Acts and that 
ample provision is made to avoid any ap- 
parent inconvenience arising from the con- 
current jurisdiction. The Small Cause 
Courts Act by Ch. VII provided a 
summary remedy for an owner of pro- 
perty to eject persons in possession of that 
property which was prima facie illegal 
and as. 46, 47 and 49 of that Act provide 
safeguards against such @ summary 
order precluding the determination of any 
question of title which may be raised in 
Gourt of appropriate jurisdiction. The 
Small Cause Courts Act was passed in 1882 
and at that time the only tribunal which 
could try questions of title to property 
liable to be the subject ofa summary order 
under the Presidency Small Cause Courts 
Act was the High Court, and ss. 47 and 
49 ofthe Àct are framed in view of that, 
position. That Aet dates from 1882 and 
in 1892 the City Civil Court Act was 
passed which gives jurisdiction to the City 
Civil Court to try questions of title to pro- 
perty up to a certain value which would 
include the property in issue in this suit. 
I am quite clear that the Small Cause 
Courts Act deliberately provided for sum- 
mary remedies for possession without pre- 
judice to the trial of questions of title 
in a higher Tribunal. The difficulty has 
entirely arisen owing to_ the fact that 10 
years later the City Civil Court Act pro- 
vided a new tribunal whose jurisdiction as 
to title was upto a certain amount con- 
current with that of the High Court and 
it did not and could not amend the Presi- 
deacy Small Cause Courts Act to conform 
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to the altered state of affairs, because the 
Presidency Small Cause Courts Act was an 
imperial Statute and the City Civil Court 
Act was local. It was suggested that the 
Madras City Civil Court Act and the Presi- 
dency Small Cause Courts Amendment 
Act V of 1916 solved the problem by virtue 
of s. 2 which enacts that “all suits cogniz- 
able by the Court of Small Causes of Madras 
odii! may at the election of the plaint- 
iff be instituted in the Madras City Civil 
Court which shall have jurisdiction to try 
and dispose of such suits according to the 
provisions of the Madras City Court Aot, 
1892,and it was urgued that that section en- 
abled me to use the power conferred on me 
by s. 24 of the C. P. ©. In my opinion that 
solution is not open, because it is clear to 
my mind that proceedings under Ch. VII 
of the Small Cause Courts Act are not 
suits within the meaning of Act V of 1916. 
Indeed language is carefully chosen to 
indicate that they are not suits but sum- 
mary orders which can be enforced with- 
out prejudice to the result of suits pro- 
perly so described, From that it follows 
that, though unders. 24 ofthe C. P. C. I 
have jurisdiction to transfer matters other 
than suits to a subordinate Court, e.g, 
the City Civil Court, I can only transfer 
them to a Court which has jurisdiction to 
try them, In my opinion the jurisdiction 
to try à summary application of this nature 
is one exclusively vested in the Small 
Cause Court and that if I transferred 
such an applieation to the City Civil Court 


.I should be transferring it to a Court 


which has no jurisdietion to try it. What 
is really required is that the Small Cause 
Courts Act should be amended by adding 
in each section where the expression “a 
suit in the High Court” occurs the words 
“or in the City Civil Court” to meet the 
altered state of things created by the ` 
City Civil Court Act of 1892. That amend- 
ment can only come from the Imperial 
Legislature and, in my opinion, it is most 
imperative that it should come into force 
at the earliest possible moment. Other- 
wise either the High Court will be clogged 
with trivial suits relating to the title of 
property of small value because of the 
reservation of all questions of title by the 
Act of 1882 to the High Court or else the 
City Civil Court will be beset with argu- 
ments alleging res judicata on the ground 
that res judicata is guarded against by 
the Act of 1882 only in the case of pro- 
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ceedings in the High Court. Í must leave 
the summary proceedings in the Presidency 
Small Cause Court to take theircourse. If 
the parties will undertake not to raise the 
' plea of res judicata on the ground that 
the only exemption of such a plea is in the 
case of ‘suits brought in the High Court 
the suitin the City Civil Court can also 
take its ordinary course. Iithey will not 
do so, I see nooption but to transfer the 


suits raising the question of title to be. 


dealt with by the High Court. 
+ ik + * x 


V. N. V. Order accordingly. 


€ ILL 


LAHORE HIGH COURT. 
SECoND Civit APPEAL No. 1013 oF 1922. 
March 22, 1926. 
Present : —Mr. Justice Broadway and 
Mr. Justice Fforde. 
GOPALL[I-—DEFENDANT-- APPELLANT 
versus 
Musammat SHAMON— PLAINTIFF — 


RESPONDENT, 
Custom-—Widow in possession of undivided estate 
of husband—Partition, right to claim. 
Under the Customary Law of the Punjab, a widow 
in possession of her husband's joint and undivided 
estate isentitled to claim partition in respect of it. 


Second appeal from a decree of the Dis- 
trict Judge, Ludhiana, dated the 16th 
` March, 1922, affirming that of the Munsif, 
First Class, Ludhiana, dated the 12th 
Noveinber, 1921. 

Mr. Nawal Kishore, for Mr. Manohar Lal, 
for the Appellant. l 

Mr. J. G. Sethi, for the Respondent, 

JUDGMENT. 

Broadway, J.—Hukmi and Gopali 
were two brothers who held a joint hold. 
ing. Hukmi died and his widow Mussam- 
mat Shamon succeeded to his estate and 
held jointly with Gopali. Disputes arose 
between her and Gopali, whereupon she 
claimed partition. The Revenue Authorities 
found that Gopali was not treating her 
properly but directed her to have recourse 
to the Oivil Courts. She thereupon institut- 
eda suit fora declaration that she was a 
joint owner and in possession of one-half 
share of the joint holding and that she had 
a right to get it partitioned. The suit was 
contested on various grounds. Gopali 
claiming that he had contracted a karewa 
marriage with her aud also asserting that 
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she was not entitled to partition. Her claim 
was decreed by the trial Court, it being 
held that she had not married Gopali and 
the appeal was dismissed by the learned 
District. Judge. Against that decree a 
second appeal has been preferred to this 
Court on behalf of Gopali which was ad- 
mitted to a hearing in view of the conflict - 
between Bhag Bhari v. Wazir Khan (1) 
and Parshotam v. Raj Devi (2). The ques- 
tion whether a widow in possession of her 
husband’s joint and undivided estate is 
entitled to partition was decided in the 
widow's favour in the first of the cases 
above mentioned and against her in the 
second. It appears, however, that this 
question has been set at rest by more recent 
authorities. The view taken in Bhag Bhari 
v. Wazir Khan (|) was accepted as correct 


^ jn Milkhi v. Punni (3) and the same view 


was followed in Shade v. Jeoni (4). Mr. 
Justice Martineau and Mr. Justica Moti 
Sagar eame to a similar conclusion in 
Ghansham: v. Ramji Lal (5) and the same 
Division. Bench took the same view in a 
case not to be found in the Indian Law 
Reports but reported in an unauthorised 
report [Sant Singh v. Basant Kaur (6).] 
In this case the learned Judges have gone 
very thoroughly into the whole question 
and have reviewed practically all the author- 
ities on the point. In my opinion, the 
matter is now definitely settled and it 
must be held that a widow has a statutory 
right to claim partition. The present 
appeal must, therefore, be dismissed with 
costs. 

Fforde, J.—1 agree. 

Z. K. Appeal dismissed, 

(1) 14 Ind. Cas. 45; 70 P. R. 1912; 91 P. W. R. 1912 
124 P. L. R. 1912 


. (2) 19 Ind. Cas. 703; 219 P. L, R. 1913; 129 P. W. R. 


1913. 

(3) 66 Ind. Cas. 492; 2 L. 348. 

(4) 68 Ind. Oas. 553; 3 V. 236; A. I. R. 1922 Lah. 362. 

(5) 73 Ind. Cas. 441; 4 L. 314; A. I. R. 1923 Lah, 625; 
5 L. L. J. 414. 

(6) 71 Ind. Cas. 28; A. I. R 1923 Lah. 81; 19 P. W, 
R. 1823. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DgoggE N o. 132 
oF 1924. 
January 4, 1926. 
Present: —J ustice Sir Hugh Walmsley, KT., 
and Mr. Justice Chakravarti. 


SURJYA KUMAR DEB CHAUDHURY- . 


APPELLANT 
versus 
JAYNARAYAN DEDB—HRESPONDENT. 

Will—Probate proceedings—Dismissal of applica- 
tion without irial—Procedure—C. P. C. (Act V of 
1908), O. IX, r. 9. 

Where a Will is propounded by the executors ap- 
pointed by it, the Court must decide as to the genuine- 
ness or otherwise of that Will, if there is any 
objection raised as regards its validity. The dismis- 
sal of an application for Probate without trial of that 
question cannot be said to be a decision binding for 
all purposes. `’ 

Appeal against a decree of the District 
Judge, Sylhet, dated the 24th January, 1924. 

Babu Birendra Kumar De, for the Appel- 
lant, 

Mr. Rishendra Nath Sarkar (with him 
Babu Kali Sankar Sarkar), for the Respond- 


ent. 
JUDGMENT. 

Ohakravarti, J.—This is an appeal 
by the applicant for Probate of a Will said 
to have been executed by Hara Gopal Dutta 
on the 21st November, 1908. The petition- 
er is one of the two executors appointed 
by the Will. The application for Probate 
was opposed by the purchasers from his 
son of some of the properties left by the 
testator and the learned District Judge of 
Sylhet has dismissed the application with- 
out going into the merits of the.case. It 
appears that a previous applieation for 
Probate of this Will was made by both the 
executors, Surjya Kumar, the present appli- 
cant and one Jogesh Chandra Dutta in the 
year 1910 and that application was dismiss- 
ed for default before the summons was 
served. Then, in the year 1911, another 
application for Probate ofthe same Will was 
made by the executor Jogesh Chandra 
Putta. The learned District Judge dis- 
missed that application too without going 
into the merits of the case on the ground 
that a previous application for the same had 
already been dismissed in 1910. 

In the present appeal, the learned Vakil 
for the petitioner-appellant contends that 
the order of the learned District Judge 
dismissing the applicatton without going 
into the merits of the caseis wrong. I 
think that this contention is well-founded. 
It was pointed out by this Court in the case 
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of Ramani Debi v. Kumud Bandhu Mukher- 
jee (1) that the provisions of s.103 of the 


„Code of 1882 were not applieable to 


proceedings like this. Both the orders 
passed, one in 1910 and the other in 1911, 
were passed without, as already stated, 
going into the merits. Therefore, it can- 


| nof be conténded that those orders are 


res judicata as is pointed out in the case 
referred to above, nor can it be said that 
the proceedings are barred by the provisions 
of O. IX, r. 9 of the present C, P. C. which 
corresponds to s. 103 of the old Code of 
1882 under which the- case just cited was 
decided. It seems to me just and proper 
that, if a Will is propounded by the. execu- 
ters appointed by it, the Court must decide 
as to the genuineness or otherwise of that 
Will, if there is any objection raised as 
regards its validity. The dismissal of an 
applieation for Probate without trial of that 
question cannot be said to be a decision 
binding for all purposes. If an executor is 
denied the opportunity of putting bis case 
before the Court in circumstances existing 
as in the present case, the result is that the 
Will of the testator is given a go-by and it 
becomes altogether an infructuous docu- 
ment. I think, therefore, that the judg- 
ment of the learned District J udge in -the 
present case should be set aside and the 
case sent back to the primary Court for 


‘re-trial on the merits. The learned District 


Judge should décide the other objec- 
tion raised by the objeetors and then dis- 
pose of the case according to law. Each 
party will bear his own costs up to this 
stage. Costs of the further proceedings 
will abide the result of the decision on the 
fresh trial. 
asi; Jd.—I agree. 


. K, Case remanded. 
KoL Ind. Cas. 126; 14 C. W.N. 924; 12 O.L. J. 





PATNA HIGE COURT. 
LETTERS PATENT APPEAL No. 19 or 1926. 
June 3, 1926. 

Present:— Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. 
Maharajdhiraj SIR RAMESHWAR 
SINGH BAHADUR—PrAiNTIFE— 
APPELLANT . 
versus 
Shaikh KITAB ALI—DEFENDANT— 

RESPONDENT. 


Construction of documents—Lease or memorandum 
— Compulsory registration of deeds, 
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For the purpose of settling lands on lease they 
were pub upinauction and in a document headed 
'settlement in auction withthe highest bidder' con- 
faining various particulars the highest bid was 
recorded and the thumb impression of the bidder 
was taken. The pariod and the conditions of settle- 
ment were neither settled nor filled up atthe time of 
taking the thumb impression but were entered later 
on by the lessor's men: 

Held, that as the settlement was a verbal one and the 
document did not contain the most important terms 
-~ and was never intended to be delivered to the lessee 
as a document of title it was not a lease, and that 
the subsequent insertion of the terms did not make 
any difference. [p. 376, col. 2.] 

atters Patent Appeal from a decision 
of Mr. Justice Adami, dated the 15th 
January, 1926, overruling that of the Sub- 
ordinate Judge, Purnea, dated the 25th 
January 1923, which reversed a decision 
of the Munsif, Purnea, dated the 20th Feb- 
ruary, 1922. 

Messrs. Murari Prasad and S. Saran, for 
the Appellant. 

Mr. Manohar Lal, for the Respondent. 

JUDGMENT. 

Miller, C. J.—The question for deci- 
sion in this appeal is whether a document 
referred to as a dak fard produced in 
evidence on behalf of the plaintiff is a 
lease, The plaintiff sued the defendant for 
rent ab the rate of Rs. 5 per bigha for the 
years 1323 to 1326 F. The defendant 
had previously been iu possession of the 
land under a registered kabuliyat for a term 
of five years which expired at the end 
. of 1322 F. at a rental of Rs. 2-80 per 
bigha. Shortly before the expiry of the 
term the land was put up to auction for 
settlement from 1323 F. onwards under 
a permanent tenancy. The defendant bid 
Rs. 5 per bigha rent and Rs. 4 nazarana 
and his offer was accepted. 

There was only one other bidder. The 
defendant remained in possession after 
the expiry of his originallease and at the 
beginning of 1327 F. (September 1919) he 
was sued forrent for the three previous 
years which he had not paid. His case 
was that although he bid for the land he 
only bid Rs. 2-80. The bid sheet or dak 
ford. showing the bids made at the auction 
' was produced and from this it appears that 
the plaintiff had bid Rs. 5 and it bore his 
thumb impression in the margin under 
the words “ signature-of the highest bidder 
with whom the settlement has been made.” 
In answer to thishe admitted his thumb 
impression, but said the form was not filled 
up when he impressed his thumb mark. 
This evidence was not believed and it was 
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found by the Munsif, who tried the case 
after remand, that the defendant did agree 
to pay Rs. 9 per bigha under the bil 
sheet. This document isa printed form 
headed "settlement by auction with the 
highest bidder.” The particulars to be 
filled in are (L) date, (2) officer conducting 
the sale, (3) details of the property and 
description, (4) name of the highest bidder, 
(5) period of settlement, (6) condition of 
settlement, (7) names of bidders and amount 
bid. In the margin there are spaces for 
the signatures of (a) the highest bidder 
with whom the settlement has been made, 
(b) the officer conducting the sale, and (c) 
the muharrir in attendance at the sale. In 
the document in question the particulars 
numbered (5) and (6) above are left blank. 
The details of the property and description 
are entered as “23 bighas 6 cottahs 15 dhurs 
expired term land in village Sondeep, Par- 
gana Dharampur" but no boundaries are 
given. It has nowhere been suggested, 
however, that the land so described was 
not the defendant's holding. Had the 
matter rested there I doubt if it would 
have occurred toany one that the document 
was aleasa or that it was any more than 
a memorandum kept by the landlord of 
the verbal transaction which took place 
by the bidding at the auction. It was in 
fact kept by the landlord's manager and 
was clearly not intended to be delivered to 
the tenant asa document oftitle. It may 
have been contemplated that a patta would 
eventually be granted and the document 
would, no doubt, have been of use for that 
purpose but for some reason or other, pos- 
sibly oversight, no formal lease was ever 
prepared. 

After the defendant had impressed his 
thumb mark in the space indicated for the 
signature of the highest bidder the plaint- 
ifs sub-manager wrote in red ink at the 
foot of the document the following entry 
and initialled it “settled 23rd June 1915— 
of land at Rs.5 rate and Rs. 4 per bigka 
salamt with Shaikh Kitab Ali permanently 
from 1323 F.” 

The ‘Courts below have differed as to the 
nature of this document. The Munsif 
held that it was a lease and being unregis- 
tered was inadmissible in evidence, He 
accordingly passed a decree for rent at 
Rs, 2-8-0 per bigha, the rate admitted by the 
defendant. 

The Subordinate Judge on appeal con- 
sidered that it was merely a memorandum 
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and could not be construed as a lease or 
an agreement to lease and passed a decree 
for rent at the higher rate, 

Mr. Justice Adami, on second appeal to 
this Court held that it was a lease and re- 
stored the decree of the Munsif. 

A. number of cases have been referred 
to in argument in which various kinds of 
documents have been in question some of 
which have been held to be leases and 
- some of which have not, but each document 
` and the circumstances under which it came 
into existence must be considered sepa- 
rately, and the construction of one docu- 
ment is not generally of much assistance 
in construing another which may differ 
materially in its terms and in the attendant 
circumstances. In the present case it is 
of importance to bear in mind that when 

the defendant appended his thumb impres- 
— gion the document did not contain all the 

entries which now appear upon it. Neither 
the period of settlement nor the conditions 
of settlement were entered. It contained 
merely the date,name ofthe officer con- 
ducting the sale, description of the pro- 
perty, names of the bidders and their 
bids and the name of the highest bidder. 
The most material terms, namely, the 
period and the condition of settlement were 
not recorded. Why then was the thumb 
impression of the defendant taken? I 
think that the answer to this must be that 
it was for purposes of identification and 
as an acknowledgment that he was the 
` person who made the highest bid and with 
“whom the settlement had been made. He 
was already in possession and the rent 
was- being increased in accordance with 
his own bid. There was nothing in the 
document at that time to show that he had 
taken a permanent settlement or a lease 
on any other conditions than those on 
which he already held except that he had 
bid a higher rent. The settlement as the 
heading shows was a settlement by 
auction, in other words, a verbal settle- 
ment, and the doeument which did not con- 
tain the inost important terms and was 
never intended to be delivered to the lessee 
as a document of -title could notin such 
circumstances constitute a lease. Can it 
make any difference than that the plaintiff's 
sub-manager afterwards noted thereon that 
the land had been settled permanently at 
the rent named with the defendant from 
1323 F.? I think not, This was merely 
a note upon a document intended to be 


| RAM SAHAI UV. MADAN LAL- KANHAIYA LAL, 


. by the 


[98 I. O. 1926] 


kept for his own purposes showing the 
terms ofthe agreement verbally come to 
defendant. In my. opinion the 
document in question was not and was 
never intended to bea lease and cannot boe 
interpreted as such. I think that the judg- 
ment under appeal must be set aside and 
the decree of the learnéd Subordinate Judge 
restored. The appellant is entitled to his - 
costs throughout. 
Foster, J.—I agree. 


A. N. A, Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civin Revision No. 96 or 1925, 
March 16, 1926. 
Present:—Mr. Justice Walsh and 
Mr. Justice Dalal. 
RAM SAHAI—APPLICANT 
. Versus 
Firm MADAN LAL-KANHATYA LAL 
AND OTHERS— OPPos1TE PARTIES. 
C. P. C. (Act V of 1908), s. 115, O. XXI, vr. 16— 


Mortgagee of decree, if entitled to execute decree—Pre- 


cedents, duty of subordinate Courtsto follow their 
own High Courts—Revision, refusal to exercise juris- 
diction. 

Where a Court, without exercising its own judg- 
ment but following a decision of the High Court which 
is really not applicable to the case, decides wrongly 
that an application is not maintainable and refuses 
to hear the same on the merits, the High Court can 


interfere with its decision in revision. |p. 377, col. 


2: p. 378, col. 1] 

A subordinate Court is bound to follow the rulings 
of the High Oourt to which it is subordinate even 
though there arerulings of other High Courts to the 
contrary and it would be exercising its jurisdiction 
rightly in doing so. [p. 379, col. 2.] 

Per Walsh, J—A mortgagee ofa decree is an as- 
signee of the interest of the decree-holder within the 
meaning of O. XXI, r. 16, C. P. O, and is entitled to 
apply for execution of the decree. [p. 379, col. 1.) 

[Case-law discussed. ] 

Civil revision from an order of the Sub- 
ordinate Judge, Cawnpore, dated the 2nd 
March, 1925. ; 

Dr. K. N. Katju and Mr. S. N, Seth, for 
the Applicant. 

Mr. P. L. Banerjee, 


Parties. 


for the Opposite 


JUDGMENT. 

Walsh, J.— We have come to the 
conclusion that this case must. go back. 
We make it quite clear that we are inter- 
fering under s. 115 of the C. P. C. on the 
ground that the learned Judge has not 
exercised the jurisdiction vested in him 
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in hearing this application on the merits, 
but we desire to point out that so far as 
ihe application ofs. 115 to this case is con- 
cerned, the members of the Court do not 


take precisely the same view, and the de-. 


cision at which we have arrived is based 
on the peculiar circumstances of this case 
and cannot be regarded as a guide in any 
other. 

The facts aresimple. The present appli- 
cant before us on the 15th December, 1924, 
applied to the execution Court in a suit to 
which he was not a party alleging that 
having experienced great difficulty in re- 
covering from one Kanhaiya Lal a sum 
due to him of Rs. 9,400 odd he had taken 
from the said Kanhaiya Lala mortgage 
or security bond on the 15th November, 
1924, which bond bhypotheeated .a decree 
which Kanhaiya Lal had obtained in Suit 
No. 251 of 1923, and he sought by his 
applieation after due notice issued to the 
parties concerned, “to be brought upon the 
array of decree-bolders" to use his exact 
language and to enforce against the judg- 
ment-débtor the right which he, the appli- 
cant, had under his mortgage through 
Kanhaiya Lal, the ‘decree-holder. The 
learned Judge rejected.this application on 
the ground that O, XXI, r. 16 did not 
apply. That question has resulted in a very 
interesting discussion of law before us. 
The respondent, in support of the order of 
the Court below, referred us to various 
other matters which, according to his view, 
affected the application in such a way as 
to show that it ought to fail. Unfortun- 
ately these matters are not clearly before 
us on the record, It would be obviously 
wrong for us to anticipate any decision 
upon the merits with an inadequate sup- 
ply of the relevant material. Jf he is right 
the learned Judge will, no doubt, give 
effect to this view when he considers the 
matter on the merits. One point suggest- 
ed is that there is nothing against which 
the decree can now be enforced by the 
applicant and that there is some previous 
order binding upon the applicant. If that 
were so, the learned Judge will, in deal- 
ing with the merits, no doubt, apply the 
well-established principle that previous 
decisions in the same matter are binding 
upon the parties. All we can say is that 
we are prohibited from expressing any 
opinion one way or another upon these 
questions from the lack of the necessary 


materials, and when the Judge finally de- - 
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cides this case upon the merits, all such 
questions can be raised in any appeal which 
the law allows to be brought from his 
decision. If the objector had a complete 
answer upon the merits, it was superfluous 
for him to raise a- preliminary objection 
to the hearing, although we know that 
that is an unfortunate practice frequently 
adopted in the lower Courts. The learn- 
ed Judge might have dealt with the 
matter upon the merits and if he were 
satisfied that there was nothing upon which 
the applicant, on the present application 
could succeed, he -could have dismissed 
the application on the merits and said. if 
he entertained doubts, that he entertained 
doubts as to whether he ought to have 
listened to it at-all. He did not, however 
do ‘that. He denied the right of the ap- 
plicant to be heard on “the merits. On 
that point we disagree with him, and 
therefore, on the merits it must go back. it 
being clearly understood that nothing that 
we say, or decide in this matter, can affect 
the merits in any way when they are inquir- 
ed into in the lower Court. 

In arriving at a decision rejecting the ap- 
plication the learned Judge based himself 
upon a reported decision of this High Court 
namely, Mazhar Husain v. Amtul Bibi (1). 
The case is arecent one having been decided 
in 1922. Asa matter of fact, according to 
the provisions of s. 3 of the Indian Law Re- 
ports Actof 1875, the learned J udge was 
not bound to look at the report at all. It 
isa great pity that the Courts below do 
not pay more attention to this provision 
which isina large measure a dead letter, 
This case is a good illustration of the 
danger of accepting reporis of cages so 
reported. . Unfortunately there is great 
deal of inferior reporting in India, Some 
of the private reports do not receive any 
editing at all, or little editing worthy of the 
name, and the legal implications arising 
from the cases which they report are not 
considered. A judgment is seized upon 
from the record like a sort of treasure- 
trove and reproduced in a kind of glass- 
case in the weekly issue ofthe report in 
question. Inthe particular case, by which 
the learned Judge was guided, the judg- 
ment ofthe High Oourt takes the trouble 
to say that the facts of the case are clearly 
stated in the order of the Court below 
In spite of this hint to those who might 


(1) 66 Ind. Cas. 679; A. I. R. 1922 All. 101. 
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desire in future to consult the judgmen' 
the report contains no reference or quotation 
either from the order of the Court below, 
or fromthe judgment to which the High 
Court referred. We do not doubt that a 
decision of this Oourt unreported may be 
cited toa lower Court ifthe record is in 
the lower Court, or is brought to the 
lower Court, to enable the lower Court to 
. advise itself by what had been done in a 
previous unreported case.by the High Court, 
but thatis notthe same thing as the pro- 
duction of an emasculated report in a 
private issue, because in such a case 
the lower Court has the advantage of as- 
ceriaining for itself what the facts really 
were. We find, on looking at the original 
record of the case reported in Indian 
Cases that,asa matter of fact, the appli- 
cant in that case was the holder of a decree 
which he had obtained upon his assignment 
or mortgage and that, therefore, the 
original assignment under which he claimed 
to ‘apply under O. XXI,r. 16 had become 
merged in a decree. There is nothing in 
the judgment of the High Court toshow that 
that particular aspect of the matter influenc- 
ed their judgment. On the other hand, 
there is nothing to show that it didnot, A 
careful study of this decided case by the 
learned Judgein the Court below, which, 
of course, he had no opportunity of making, 
would have shown that it dealt with an 
entirely different set of circumstances from 
the case with which he was dealing and that 
it did notapply. The result is that he has 
either denied himself jurisdiction in reject- 
ing theapplication by following an authority 
which had no applicationor he has irregular- 
ly exercised his jurisdiction so as to defeat 
the claim, ifthere is one, of the applicant 
by applying a decided case which had no 
application. It would bea great misfortune 
if the High Court in a simple matter of 
a miscarriage of recognised legal procedure, 
should be unable to interfere, and we 
areeagreed that whichever branch of the 
s. 115 is looked at, the section applies to 
this case. 

The decision in Mazhar Husain v. Amatul 
Bibi (1) to which I have referred, undoubt- 
edly, contains dicta which go far beyond the 
particular matter disposed of, and which 
raise very serious questions of practice 
under this rule, aud although I recognise 
that what lam going to say is mere obiter, 
nonetheless it seems to me difficult to re- 
gard this case as an authority, mainly for 
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the reasons that, firstly, the case wa 
clearly not argued very seriously before 
this High Court, secondly, because there 
are expressions in the rule to which I will 
refer in a moment which seem to me 
to raise serious doubts as to the cor- 
rectness of the dicta: and, thirdly, be- 
cause the decision is & recent decision 
contrary to the current of decisions in the 
Oaleutta Higo Court and in the Madras 
High Court, which are the only High Courts, 
so faras we know, in which this matter has 
been considered, except that the Chief 
Justice of the Punjab in another case has 
cited these authorities without expressing 
any doubt as to theirsoundness and these 
cases were not cited before the -Allahabad 
High Court. 

Order KAL, r. 16, provides as follows:— 
“Whether a decree is transferred by assign- 
ment in writing or by operation of law, the 
transferee may apply for execution of the 
decree to the Court which passed it; and 
the decree may be executed in the same 
manner and subject to the same conditions 
as if the application were made by such 
decree-holder.” 

I have intentionally omitted the alterna- 
tive which occurs at the commencement of 
this rule, Anargument was addressed to 
us contending that what was meant by the 
rule was the whole interest of the decree- 
holder, and the words “the interest of any 
deeree-holder" were relied upon. Those 
words have no application to the case before 
us. The phrase in which the term “the 
interest of any decree-holder" occurs is an 
alternative to a decree." Therule, therefore, 
running “whether a decree or if a decree 
has been passed jointly in favour of two or 
more persons, the interest of any decree- 
holder” clearly showing that the rule con- 
templates at any rate in the case of a joint 
decree, the transfer, by assignment or by 
operation of law, of the interest of any of 
the joint decree-holders, not covering, 
therefore, the whole interest in the decision. 

Regarded by itself independently of any 
authority it seems to me that this provi- 
sion is quite clear and the first duty ofa 
Court is tointerpret the words as it finds 
them, unless, in a case of doubt or difficul- 
ty, ib desires to seek guidance from pre- 
vious interpretations. I am unable to 
understand howit can be suggested that 
the transfer by a mortgage or  hypo- 
thecation bond of a decree, is not a transfer 
by assignment in writing. I can find no- 
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thingin thegeneral law prohibiting me from 
puttiag that interpretation upon the langu- 
age and nothing in the Code inconsistent 
with the right of à mortgagee of a decree 
to apply under this rule. 

With regard to the argument based 
upon the contention that the rule applies 
only to the whole of an interest in a decree 
and not to a fractional part, I can only say 
thatif that were the true view, it seems 
to me impossible to give effect to the words 
"operation of law." The transfer contem- 
plated is not merely by an assignment of 
writing, but by operation of law also. These 
words are invariably used with reference 
to insolvency, or death, when by operation 
of lawthe whole interest, or the part in- 
terest in a decree, vests in the Official Re- 
ceiver in insolvency, or in a legal represen- 
tative by reason of death, and ifthe contrary 
view were correct the result would be, for 
example, thatif a Muhammadan died in- 
testate leaving a widow and children, all 
of whom by operation of law became en- 
titled to a fractional interest in any decrees 
which he held, andit might happen that the 
only estate he had consisted of unenforced 
decrees, ‘they would be unable to enforce 
their rights against the judgment debtors 
under this rule. That seems to me an 
embarrassing result and one calculated to 
defeat the rights of so many persons that 
I cannot contemplate the possibility of such 
a result having been intended. I asked 
the learned Advocate supporting this order: 
“Assuming that a mortgagee or a transferee 
either by assignment or by operation of 
law had a right to have his application 
considered by the Court, under what rule 
he could apply if it was not under this 
O. XXI, r. 16?" and to that question I 


' received no answer and lam satisfied that 


no answer can be given. 

I, therefore, take the view that it is wrong 
to say that this rule does not apply toan 
assignment by mortgage or to any transfer 
which has the effect of conferring upon 
the transferee or assignee a merely frac- 
tional interest in a decree and l am con- 
firmed in this view by the fact,as I have 
already stated, that in Caleuttaand Madras 
this question has been settled for nearly 
thirty years. I merely refer to Kishore 
Chand Bhakat v. Gisborne & Co. (2) and 
Vencatramaniah v. Venkatachinulu (3). 

s 17 ©. 341; 8 Ind. Dec. (N. s.) 766. 
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These cases, I think, rightly draw attention 


“to the fact that there is no prohibition in 


the Code to which referenee can be made 
for making such an application as this, one 
which has no legal foundation, and in both 
cases the Judges were careful to point out 
that it wasfor the execution Court below 
to consider with all the parties before it, 
the respective rights of each. These are 
the two cases to which the Chief Justice of 
the Punjab referred in Mohkam Chand v. 
Ganga Ram (4) without suggesting, although 
he was deciding against the applicant, that 
there was any doubt as to the soundness of 
the decisions. 


The case that has troubled us perhaps 


more than anything elsein the able argu- 


ments addressed to usis the decision of a 
Full Bench in Yad Ram v. Sunder Singh (5) 
to which I happen to have beena party, 
although I dissented from the decision 
because I was satisfied that the law had 
been wrongly applied and that there had 
been a miscarriage of justice, but I desire 
faithfully to follow that decision which 
took the view that where on the subject- 
matter there is a current of authorities 
one way in other High Courts and a cur- 
rent of authorities the other wav in the 
High Court to which he is subordinate, a 
Subordinate Judge cannot be said to have 
gone outside his jurisdiction, or to have 
exercised i$ irregularly, in following the 
decision of his own High Court by which 
he is undoubtedly bound when they are in 
pari materia, Mr. Justice Piggott and my- 
self pointed out that if the Subordinate 
Judge had a doubt, about the decision of 
his own High Court, having regard to 
other decisions, or other views by which 
he was equally impressed, he might resort 
toa well-known provision of the Code, O. 
XLVI, r. 1, and refer the matter to the de- 
cision of the High Court. When so referred, 
it is open to this High Court if it considers 
that the decision otherwise binding upon 
the subordinate Courts requires re-consider- 
ation to refer the matter toa f'ull Bench; 
and I pointed out, in my judgment, that a 
Subordinate Judge need not be too tim- 
orous about stating it if he really entertains 
doubt, and states it for the purpose of 
having it removed not merely for the case 


(4) 39 Ind. Cas. 654; 15 P. R. 1917, 
(5) 74 Ind. Oas. 778; 21 A. L. J. 313; A. I, R. 1993 
All. 392; 45 A. 425 (F. B.). 
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in general and the guidance of the lower 
Courts. 

The case before us is not on all fours 
with that Full Bench decision. We think 
this is clearly a case in which it is our 
duty to remit it to the lower Court to be 
dealt with on the merits. I have already 
pointed out that what I have said with 
regard to the interpretation of O. XXI, r. 
16 is merely obiter. Ifthe learned Judge 
should ultimately be of opinion that the 
applieant has a right upon the merits and 
heis prepared to enforce such right by 
an order, he should pass such order, but 
if he should still entertain doubts, having 
regard to the dicta to which we have refer- 
red in the report in Indian Cases and to 
the foregoing expression of opinion, about 
the real interpretation of this rule, he 
should exercise the powers conferred upon 
him by the Code under O. XLVI, r. 1, but 
‘we would implore him before he takes any 
step ofthat kind to deal with the position, 
the facts and the merits, and, to come to 
a final decision upon the merits as though 
the matter were properly before him; and if 
he does.this, whatever the view of law 
taken in any subsequent proceedings may 
be, the Court ultimately disposing of the 
matter will not be embarrassed, as we have 
been, from coming to a final decision. 

Dalal, d.—I agree with the order of 
remand passed by my learned brother and 
shall state my reasons. The revisional 
jurisdiction of this Court Las been confined 
within narrow limits by various Divisional 
Bench and Full Bench decisions, and what- 
ever one’s private opinion may be, those 
decisions have to be followed for the sake 
of consistency. 

In the present case I shall only deal with 
the question whether a revision lies in the 
present case or not. The mortgagee of a 
decree applied for execution under O. X XI, 
r. 16, and the lower Oourt held that the 
applicant was not such an assignee as is 
contemplated under the terms of that rule 
and dismissed the application. If this 
opinion-had been reached by the learned 
Subordinate Judge on reasons of his own, 
I would have held that no revision appli- 
cation lay to this Court. The appellant's 


learned Counsel, Dr. Katju, argued that the 


lower Court had failed to exercise a juris- 
diction vested in it because it had dismiss- 
ed the application of the mortgagee and 
no revision would lie under s. 115 (b) of 


RAM SAHAI 9, MADAN LAL-KANNAIYA LAL. 
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the C. P. O. In my opinion such an argu- 
ment is untenable. Jurisdiction in that 
case would depend only on the result, if 
an applieation is granted it may be argued 


that the lower Court exereised the juris- 


diction not vested in it and if it is 
refused, if may be argued that it failed 
to exercise a jurisdiction which was vested 
in it. In both cases, in my opinion, the 
Court would have exercised jurisdiction 
and there would be neither illegality nor 
material irregularity even if the Court 
went wrong in applying any particular pro- 
vision of law to the matter before it. 

In the present case, however, the lower 
Court did not exercise its own judgment 
but felt itself bound by a ruling of this 
Court Ifthe ruling had been applicable 
I would have held that the present appli- 
cation could not be entertained by this 
Court. A subordinate Court is bound to 
follow a decision of a Bench of this Court, 
see Paltu Lal v. Parbati Kunwar (6) .and 
in doing soit would be exercising juris- 
diction rightly and not irregularly [per 
Piggott, Jim Yad Ram v. Sunder Singh (5). | 
The case quoted by the lower Court is re- 
ported in Mazhar Husain v. Amiul Bibi 
(1). The facts of that case were entirely 
different. The question there was whether 
a decree-holder who had obtained a decree 
for sale of another decree could be consider- 
ed an assignee from the decree-holder of 
the second decree. The appellantin that 
case had obtained a decree for the sale of 
a decree mortgaged to him and instead of 
putting the second deeree to sale he applied 
to be substituted in place of the decree- 
holder. His proper remedy was to put the 
decree in favour of the judgment-debtor to 
sale and only in the case o£ his purchasing 
that decree he would become an assignee 
ofthat decree. The mortgage in his favour 
had merged in the decree and he was no 
longer the motgagee of the decree. The 
learned Judges held that up to the date 
ofthe delivery of that judgment the decree 
hàd not been transferred to anybody by 
assignment in writing. That was correct 
because the decree had not been put up 
for sale in execution of the decree in favour 
of the appellant. Then occurs a cryptic 
sentence “There is considerable distinc- 
tion between the transfer of rights as “a 


(6) 29 Ind. Cas. 617; 13 A. L.J. 721; 19 O. W.N. 
811; 17 Bom. L. R. 549; 18 M. L. T. 61; 29 M. L. J. 63; 
220, L. J. 190; 37 A. 359; 2 L. W. 881; 421. A. 158; 
(1915) M. W. N. 514 (P. O.). 
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decree-holder by mortgage and a transfer 
by assignment in writing or by operation 
of law ofthe decree itself." This sentence 
has no relation whatsoever with the facts 
of the case before the learned Judges and 
I am ofopinion thatthere has been a slip 
in dictating the judgment and the word 


"by" is really a slip for "under" or “on 


foot of.” The learned Judges, in my opin- 
ion, desired to draw a distinction between 
the rights of a decree-holder on foot of or 
under a mortgage and the rights of a trans- 
feree by assignment in writing. Such a 
distinction does obviously exist but that 
distinction is hot one in favour of holding 
that a mortgagee of a decree is not an as- 
signee thereof under O. XXI, r: 16. 

The lower Court wrongly considered it- 
self bound by a Bench ruling of this Court, 
which has noreference to the factsof the 
case before it, and in doing so failed to 
exercise its own judgment and by such 
failure failed to exercise a jurisdiction 
vested in it. Thisis the ground on which 
I agree in the order proposed. - 

By the Court.—The order of the Court 
is that. the case be remitted to the lower 
Court to dispose of the application upon 
the merits, Costs of this Court as well as 
of the Court below will abide the result. 

A N.A. | Case remanded. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 348 
oF 1925. 

May 27, 1926. 
Present:—Justice Sir William Ewart 
Greaves, KT., and Mr. Justice Mukerji. 
Raja RAJTILAK NARAYAN SUR— 
JuDGMENT-DzEBTO&R No. 3—APPELLANT 


versus 
MUFIZUDDI TOPADAR-—DszonEE- 
Horper AND ABDUL SOBHAN AND ANOTHER 
—JunpaMENT-DEBTO88s——R RESPONDENTS. 

Limitation Act (IX of 1908), ss. 19, 20, 21—Mortgage 
decree debt--Sale of equity of redemption—~Payment 
of interest by mortgagor judgment-debtor— Imitation, 
whether saved as against purchaser of equity of re- 
demption. 

Under the provisions of s. 20 of the Limitation Act 
payment of interest by a mortgagor who had alienated 
the equity of redemption but who was liable ex 
contractu to pay the debt is sufficient to preserve the 
Charge over the mortgaged property from the opera- 
tion of limitation. [p. 382, col. 2; p. 383, col. 1.] 

The fact that & decree had been passed on the 
mortgage before payment does not render his pay- 
. ment ineffective as against the purchaser of the equity 
of redemption, [p. 383, col. 1 
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. Appeal against an order of the Addi- 
tional Subordinate Judge, Noakhali, dated 
the lst of June, 1925, reversing that of the 
Munsif, Additional Court, Lakshmipur, 
dated the-19th of January, 1925. 

Mr. Atul Chandra Gupta and Babu 
Nagendra Chandra Choudhury, for the Ap- 
pellant. 

Babu Monmotho Nath Roy for Babu 
Upendra Chandra Banerjee, for the Re- 
spondents., 

JUDGMENT. 

Mukerji, J.—This appeal arises out 
of certain execution proceedings. One 
Osman Ali and another held a mortgage 
from one Abdul Sobhan, The appellant 
before us is the purchaser of the equity 
of redemption in the mortgaged properties. 
The mortgagees obtained a decree nisi on 
the mortgage on the llth July, 1921, and 
then a final decree for sale on the {Ith 
August, 1921. They then transferred the 
decree to one Mofizuddi Tapadar. The 
latter applied on the 15th November, 1924, 
for execution of the decree. The appellant 
objected inter alia on the ground of limi- 
tation. The decree-holder relied upon a 
payment by the mortgagor in respect of 
the principal and interest alleged to have 
been made in June, 1924, an endorsement 
whereof had been made on the back of the 
copy of the decree misi. The Munsif in 
whose Court the decree was sought to be 
executed held in favour of the appellant 
upon his other objections, viz, that the 
kobala by the mortgagees in favour of Mofiz- 
uddi was a benami transaction and that 
the decree had been satisfied by the pay- 
ment of the decretal debt by the mort- 
gagor to the mortgagees, and did not go 
into the question of limitation. On appeal 
the Subordinate Judge held that the assign- 
ment in favour of Mofizuddi was bona fide 
and for consideration and that the plea of 
satisfaction was not made out, and further 


‘that the execution was not barred by limita- 


tion. The appellant has then preferred 
this appeal, and his substantial contention | 
relates to the question of limitation. 

The payment upon which the assignee 
of the decree relies has, upon the finding 
of the learned Subordinate Judge, been 
proved. It was a payment made for prin- 
cipal as well as for interest. There can 
be no question, therefore, that there was 
payment of interest as such of the decretal 
debt before the expiration of the period of 
limitation prescribed for an application 
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for execution. Nor is there any question 
that the payment was made at a time 
when the mortgagor was liable to pay 
the decretal debt. The whole question 
before us is whether this payment by the 
mortgagor saves the operation of the Statute 
as against the mortgagor only oralso as 
against the appellant who is the purchaser 
of the equity of redemption. 

If the question had arisen as between the 
parties before any decree was passed it 
could have been treated as being concluded 
by authority, at least so far as this Court 
is concerned. Ia Krishna Chandra Saha 
v. Bhairab Chandra Saha (1) there was an 
acknowledgment as well as a payment 
made by a mortgagor; and it was held that 
as regards the acknowledgment it was 
made by the person, namely the mortgagor, 
through whom the purchaser of the equity 
of redemption derived his title and the 
language ofs. 19 of the Act covered the 
case; and as regards the payment it came 
within the wording of s. 20 and that the 
action was not barred as against the pro- 
perty in the hands of the purchaser. Maclean, 
0. J., in his judgment referred to the case 
of Chinnery v. Evans (2) and observed 
that the principle deducible from that 
case was applicable, namely, that a mort- 
gagee cannot by the act of the parties en- 
titled only to the equity of redemption be 
deprived of his right to resort to any estate 
comprised in his mortgage so long as that 
mortgage is legally kept alive. In the 
case of Domi Lal Sahu v. Roshan Dobay (3) 
in which also the same question arose, 
Maclean, C. J., referring to the language of 
&. 20 observed thue: “It is contended 
that the section only.ereates a new period 
of limitation as against the person actually 
paying the money, and that as the respond- 
ent had purchased before this payment 
was made the new period of limitation 
cannot take effect as against him, There 


is nothing in the language of the section. 


to support that view and thereis nothing 
to warrant usin introducing words into 
the section which would authorise that 
view. The words of the section are general 
and plain. Whenthe Legislature intends 
that a fresh period of limitation is to ope- 
rate as against certain persons only, it says 
go in distinct terms. See s.18 of the Act. 
(1) 32 C. 1077; 9 O. W. N. 868. 


(2) (1864) 11H. L. O. 115; 4 N. R. 520; 10 Jur. 
(w.s.) 853; 11 L. T. 68; 13 W. R.20; 11 E. R. 1274; 


145 R. R. 79. 
(3) 33 O. 1278; 11 C. W. N. 107. 
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There is nothing in the section to indicate 

that the extension is only to operate against 
the person making the payment." It ap- 
pears that during the arguments in this 
cage reference was made to the- case of 
Newbould v. Smith (4) but it was held that 
that decision had no application- as the 
question must be decided upon the terms _ 
of the Statute of Limitation prevailing in 
this country. The principles underlying 
these two decisions of this Court have 
been adopted as correct in the cases of 
Raushan Lal v. Kanhaiya Lal(9) and Ve- 
layudam Pillai v. Vaithyalingam Pillai (6). 
In the latter of the aforesaid two cases 
it has been said thatit is wrong to con- 
strue the words 'person liable to pay the 
debt or legacy’ as meaning- the persons 
liable to pay, in a case where there are 
several persons liable on one and the same 
debt, so as to make the payment by one of 
them useless as against the others, 

' The question as to what is the legal effect ' 
of payment of an interest madebya per- 
son who is liable ex contractu for payment 
of a mortgage-debt while he possesses no 
estate in the equity of redemption, that is: 
torsay, whether the Legislature intends to 
confer on him the power of suspending ` 
the operation of the Statute while it was 
in the process of conveying an estate’ in 
fee-simple to the person in possession of 
the land subject tothe lien of the mort- 
gage so far as the English Statutes of 
Limitation aré concerned, seems yet an 
unsettled question. The Judicial Oom- 
mittee of the Privy Council in Lewin v. 
Wilson (7) answered it in the affirmative, 
it being held that payment of interest by A 
on money advanced on a joint and several 
mortgage-bond of A and B and secured 
by a mortgage upon the land of A and a 
mortgageupon the land of B was sufficient 
to preserve the lien of B's mortgage, al- 
though B and his devisee had occupied 
the mortgaged premises without acknow- 
ledgment of the mortgage for more than 
30 years. 'The question was answered in 
the negative by the Court of Appeal in 
Newbould v. Smith (4) it being held that 
payment of interest by the mortgagor, who 
remained liable ex contractu to pay the 
debt though he had alienated the equity of 
redemption was held insufficient to pre- 

(4) (1886) 33 Ch. D. 127. 

5) 47 Ind. Cas. 845; 41 A. 111; 16 A. L. J. 790. 

6) 17 Ind. Cas. 618; 24 M. L. J. 66; 12 M. L. T. 610. 

(7) (1886) 11 A. O. 639; 55 L. J. P. O. 75; 55 L.T. 
410 (P. O.). 
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Berve thelien on the mortgage. This last 
mentioned case went up to the House of 
Lords in Newbould v. Smith (8) and though 
the decision of the Court of Appeal was 
afürmed:on some other point no opinion 
was expressed on this question. Lord Mae- 
naghten observed “With regard to the im- 
portant point on which the Court of Appeal 
principally founded their judgment, I de- 
sire to say that I express no opinion on it," 
and Lord Herschell described the question 
as "a serious question and one of general 
importance,” The decision of the Judicial 
Committee in the case of Lewin v. Wilson 
(7) must be taken to have settled the law 
of the colonies, while there seems to be a 
strong current of judicial opinion in favour 
of the view of the Court of Appeal in the 
case of Newbould v. Smith (4). The case of 
Chinnery v. Hvans (2) was the case of pay- 
ment of interest by & Receiver who had 
been appointed over several mortgage 
estates but who had entered into posses- 
sion of one estate only and it was held 
that such payment was sufficient to pre- 
serve the lienon all the estates, even if 
they have passed into the hands of bonafide 
purchasers for value. Itis not necessary 
to consider the effect of the Statutes 3 & 
4 Willie. 27, and 1 Vic. c. 28 upon which 


the aforesaid cases were decided, for the 


question here must be decided with refer- 
rence to the provisions of the Indian Limi- 
tation Act, and at least so far as this Court 
. js concerned, must be regarded as conclud- 
ed by the decisions of this Court to which 
1 have referred. 

As regards the payment made by the 
mortgagor judgment-debtor after decree 
the effect of it again has to be considered 
with reference to the provisions of the 
Indian Statute. Reliance has been placed 
on behalf of the appellant upon s. 21, sub- 
s. (2) for the broad proposition that pay- 
ment by one judgment-debtor cannot ope- 
rate to prevent the Statute running against 
the other. The word ‘only’ in that sub-sec- 
tion is not a mere surplusage and if effect 
be given to the word the sub-section would 
notin any way interfere with the operation 
of ss, 19 and 20, but would restrict the 
application of those sections to cases which 
strictly satisfy their requirements. There 
is no reason also why words appearing in 
8. 19 should be read into s. 20 m which they 
do not appear. If s.20 is thus construed 


the money payable under the decree was 
(8) (1889) 14 A. Q. 423; 61 L. T. 814. 
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a debt, and if interest thereon has been 
paid when the mortgagor judgment-debtor 
was still liable to pay the debt a fresh 
period of limitation has arisen. That fresh 
period upon the wide language of the 
section, must be held to have acerued to 
ihe benefit of the judgment-creditor, There 
is nothing in the section io suggest that 
16 aecrues to the detriment of the payer 
only. The ease of Chandra Kumar Dhar 
v. Ramdin Poddar (9) wasa case of acknow- 
ledgment and not of payment. 

I am accordingly of opinion that the dec- 
ree was not barred and the order of the 
learned Subordinate Judge is correct. 

The appeal, in my opinion, fails and 
must be dismissed with costs, hearing-fee 
being assessed at two guineas. 

Greaves, J.—I agree. 


A. N. A. Appeal dismissed. 
(9) 13 Ind. Cas. 702; 16 CO. W. N. 493; 15 0. L.J. 251, 
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BOMBAY HIGH COURT, 
First CIVIL APPEAL No. 1 or 1924. 
December 3, 1925. 
Preseni;—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice 
Coyajee. 

MUKUND DHARMAN BHOIR— 
APPBLLANT 
versus 
SHANTARAM RAJO BHOIR AND OTHERS 

— RESPONDENTS. 

C. P. C. (Act V of 1908), O. XLI, vr. 22, 88—Appeal 
—Cross-objections, absence of—Respondent, whether 
can question decree. 

Where a party against whom a decree has been 
passed files no appeal and no cross-objection he cannot 
be allowed to dispute the decision of the Court below 
against him in an appeal filed by the opponent. 


Firstappeal from the decision of the First 
Olass Subordinate Judge at Thana, in Suit 
No. 119 of 1921. 

Mr. G. N. Thakor (with him Mr. M. H. 
Mehta), for the Appellant. 

Messrs. D. R. Patwardhan and R. 
Desai, for the Respondents. 

JUDGMENT.—[His Lordship after 
dealing with questions of fact which are 
not material for the purposes of this report 
continued as follows:—| The mortgagee has 
filed no cross-objections. She claims that 
she should be allowed, under O. XLI, r. 33, 
C. P. O,, to contest the finding of the learn- 
ed Judge so far as it goes against her. 
Bnt we think the reasoning in Rangamlal v. 


Jhandu (1) satisfactorily shows that, in a 
(1) 11 Ind. Cas. 640; 34 A. 32; 8 A. L. J, 1111, 


W. 


"384 


case like this, the Court would not be 


justified in applying the provisions of that 
rule, Ordinarily speaking, if a party 
against whom a decree has been passed 
files no appeal, and no cross-objections, 
when the opponent filesan appeal, then he 
cannot be allowed to dispute the decision 
of the Court below against. him. There is 
no reason whatever in this case why we 
ghould entertain such an application by the 
mortgagee. The ground on which she now 
desires to contest the finding of the lower 
Court is founded on a different basis to that 
which was relied upon in the Court below. 
Z. K. Order accordingly. 





MADRAS HIGH COURT. 
Second CIVIL AprPman No. 1271 oF 1923. 
X March 22, 1926. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice. 
NADUPI alias SUBBARAYA CHETTY 
AND OTHERS—DEFENDANTS—APPELLANTS 
VETSUS 
SUBBARAYA CHETTY AND orHERa— 
PLAINTIFFS Nos. l AND 2— DEFENDANTS 
Nos. l To 4 anp 10 To 14— RESPONDENTS. 
Fraud—Party to fraud, whether can set up his own 
fraud—Fraud infructuous, effect of. l | 
A party toa transaction the object of which is to 
defraud creditors is debarred from relying after- 


wards upon that transaction and setting up his own 
fraud whether the fraud did in fact prove infructuous 


or not. f 
Second appeal against a decree of the 


District Court, Chingleput, in A. S. No. 15 
of 1922, preferred against that of the 
Court of the District Munsif, Tiruvellore, in 
O. S. No. 174 of 19:0. | 

Mr. S. Rangachariar, for the Appellant. 

Mr. C. V. Subrahmania Iyer, for the Re- 
spondents. | 

JUDGMENT.—I am very dissatisfied 
with the findings arrived at by the learned 
District Judge, but I see no option but to 
take his findings as they are. The suit 
was brought by two persons who were not 
at the time of this suitin possession. They, 
therefore, could not merely rely upon their 
possessory title and say, “we are in posses- 
sion, These people must be ejected and 
they must go." They had not been in 
possession from a very long time and, 
therefore, they could only eject the de- 
fendants by showing that they had some 
sort of what I may conveniently call a 
paper title. In order to do that, they 


had ultimately to rely on Ey“. That 


9 
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was a sale of house and land and the plaint- 
iffs case was that although the saleof the 
lands was a genuine enough transaction, 
the sale of the house was benami. If the 
matter had stood there, all might have been 
well. But the parties raised a further 
question on which the learned Judge has 
given a finding, His finding is that the 
sale was taken benami to screen the pro- 
perty from creditors. It is quite obvious 
that those who claim under a document 
cannot succeed ifit is necessary to their 
case to show that the facts surrounding if 
were such as to makeit a fraud on cre- 
ditors. The learned Judge in para. 17 of 
his judgment confuses himself on this 
point, but so far as I can make him out— 
itis not avery clear judgment—he says that 
this case does not come within the mischief 
of that rule because there is nothing on 
record toshow that any creditors were de- 
frauded so as to bring the plaintiffs within 
the bar. As I understand the law, a party 
cannot set up his own fraud whether it 
proved fruitful ornot and if he entered 
into a transaction the object of which was 
to defraud his creditors, he is debarred ` 
from relying upon that transaction “and 
setting up his own fraud whether the fraud 
did in fact prove infructuous or not. In 
my opinion the learned Judge has entirely 
misapplied his mind to the real question 
in this case and his first finding is con- 
elusive against the plaintiffs. 

I should like to point out that as at pre- 
sent advised, I see no justification for the 
words that have got into the head-note of 
the case of Voddina Kamayya v. Gudisa 
Mamayya (1) in which the late Chief Justice 
Sir John Wallis and myself gave judg- 
ment. 'The words introduced are "Where 
the fraud introduced has been effected." 
If that means merely that the fraudulent 
thing has been done, namely, the execu- 
tion of a document with the intention of 
defrauding creditors, I have no further 
criticism to make; but if it means that 
the fraud must not only have been carried 
out in the sense of the transaction entered 
into with the parties, but that the fraud 
must have de facto resulted in defeating 
the creditors’ rights and causing logs to 
them, I am of opinion that the head-note 
is not warranted by that decision. 

The appeal must be allowed with costs 
throughout. 

Y. N. Y. Appeal allowed, 
(1) 43Ind. Cas. 352; 32 M. L. J, 484. 
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ALLAHABAD HIGH COURT. 
CRIxINAL Revision No. 125 or 1926. 
April 26, 1926. 

Present :—Mr. Justice Daniels. 
FARUQ HUSSAIN—Accugep—APPLICANT 
versus 


EMPEROR--Orosrra PARTY. 

Penal Code (Act XLV of 1860), s. 879—Sale of 
trees by Chairman of Municipal Board—Purchaser 
cutting down and removing trees before confirmation 
of sale by Board—Theft. , 

A Municipal Board passed a resolution authorising 
its Chairman to sell certain trees. The trees were 
sold by auction and were purchased by the accused. 
Before the sale was confirmed by the Board the 
accused, being apprehensive that the Board may 
be moved to rescind the sale, commenced to cut down 
and remove the trees: 

Held, that the accused not having been notified at 
the time of the auction that the sale was subject to 
confirmation by the Board could not be presumed to 
“have known that he had no title to the trees till 
such confirmation and that, therefore, he could not 
be said to have been guilty of theft in cutting down 
and removing the trees. p. 386, col 1. 


Appeal from an order of the Sessions. 


Judge, Furrukhabad. 
Mr. P. L. Banerji, for the Applicant. 
The Assistant Government Advocate, for 
the Orown. 


JUDGMEN T.—This revision arises out 
of a case in which the applicant,. Farug 
Husain, has been convicted of theft under 
s. 379, Indian Penal Code. He was sentenc- 
ed to six months’ imprisonment by the 
‘trial Court. On appeal the conviction has 
been upheld but the sentence reduced to 
three months. The property which the 
applicant is alleged to have stolen consists 
of trees growing on the city wall of Fur- 
rukhabad which had been sold by auction 
and purchased by the applicant himself, 
who had paid aportion of the purchase- 
money as deposit. The judgment of the 
trial Court eovera very wide ground. The 
learned Magistrate discusses various irregu- 
larities which were going on in the Muni- 
cipal Board at the time and seems to doubt 
whether any auction wasever held at all. 
Many of the matters which the trial Court 
has dealt with are very remote from the 
actual prosecution against the’ accused. 
The judgment of the learned Sessions 
Judge is much more precise. The learned 
Judge comesto the conclusion that what- 
ever irregularities may have been occurring 
in the Board at the time it is a fact that 
an auction took place and that eight per- 
sons bid at the auction among whom the 
applicant, Faruq Husain, offered the highest 
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bid, His bid was aecepted and a deposit 
of one-fourth of the price taken from him, 
The learned Judge further finds that up 
to the time when the auction was held no 
offence had been committed by the accus- 
ed nor can mense rea be attributed to him. 
Thelearned Sessions Judge has, however, 
upheld the conviction on the ground that 
the power to sell Municipal property is a 
power which under the U. P. Municipal- 
‘ities Act cannot be delegated and that, 
therefore, the auction sale in favour of the 
applicant was subject to confirmation by 
the Board and the applicant must have 
known that it was subject to confirmation. 
The learned Judge, therefore, concludes 
that the applicant must have known that 
he was not entitled to remove the property 
at the time when he did remove it. | 

The history of the case so far as it is 
necessary in order to decide this question 
is as follows. The Board hadin the previ- 
ous year passed a resolution authorizing 
the sale of these trees. This resolution 
was suspended by the Commissioner, but 
ultimately the Commissioner gave permis- 
sion foritto be carried out. Nothing was 
done for a considerable time after the 
suspension ofthe resolution was withdrawn 
but ultimately a list of resolutions which 
had not been carried out was placed be- 
fore the Board and on 18th August, 1924, 
the Board passed a resolution in the fol- 
lowing terms. 

"Ohairman to take necessary action and 
to sell the trees.” 

Shortly after this resolution had been 
passed the applicant applied for permission 
to purchase the trees. The Chairman of 
the Board called for an estimate and then 
instructed the Secretary to sell the trees by 
auction. Atthe timeof the auction sale 
no notification was-given to bidders that 
the sale was subject to confirmation by 
the Board; nor was any such reservation 
made in the resolution authorizing the 
Chairman to sell the trees. Itis true that 
the power of transferring Municipal pro- 
perty cannot be delegated, but under the 
rules contained in the Municipal Manual, 
part 2, page 256, any moveable property 
vested in the Board may be transferred 
by the Board in any way which the Board 
by resolution determines to be reasonable. 
Trees are moveable property for the pur- 
poses of this rule. Under these circum- 
stances it seems to me an arguable point 
whether the sale was subject to confirma- 
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tion by a subsequent resolution, and cer- 
tainly itis impossible to conclude that a 
purchaser who knew of the resolution must 
have known that he had no title to the 
property which he had purchased. It is 
urged against the accused that after the 
auction several applications had been re- 
ceived asking that the auction should be 
cancelled. The auction was held on 15th 
October, and after these applications had 
been received the accused commenced to 


cut down the trees in some haste between ' 


the Ist and the 7th of November and even 
continued his cutting on the night of the 
6th. On the 7th further proceedings were 
stopped by an order issued by the Board. 
It does not follow from this that the accus- 
ed knew he had no title. Having purchas- 
ed trees and being apprehensive that 
the Board might be moved to rescind the 
gale there is nothing very unnatural in 
his proceedidg to cut the trees with all 
reasonable haste. 

On the findings of fact of the learned 
Sessions Judge the conviction cannot, in 
my opinion, be supported, and I according- 
ly allow the revision and setting aside the 
conviction and sentence acquit the accused. 
The accused need not surrender to his bail. 

Z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIMINAL ÅÀPPEAL No. 585 or 1925. 
January: 12, 1926. 

Present:—4 ustice Sir Charu Chundur Ghose, 
Kr., and Mr. Justice Duval. 
TORAP ALI AND OTHERS—AÀCCU8ED— 
APPELLANTS 
versus 


EMPERO R-—HRESPONDENT. 
Penal Code (Act XLV of 1860), ss. 147, 841, 852, 
* $66, 498—Cr. P. C. (Act V of 1898), ss. 288, 297-— 
Rioting with intent to abduct married woman for 
purposes of forced marriage or illicit intercourse— 
Conviction based on finding of simple abduction, legal- 
ity of —Charge to Jury—Misdirection, — ' 

Certain persons were charged with an offence 
under a. 147 of the Penal Code and the charge stated 
that they were members of an unlawful assembly and 
in prosecution of the common object of the assembly, 
namely, to abduct a certain woman with intent that 
she would be compelled, or knowing it to be likely 
that she would be compelled, to marry somebody else 
against her will committed rioting and thereby com- 
mitted an offence under s. 147 of the Penal Code, 
They were also separately charged with offences 
under 88, 366 and 498 of the Penal Code in respect of 
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the same occurrence. In his charge tothe Jury the 
Judge stated that if the Jury held that the woman 
was compelled by the accused by force to go from 
her husband's boat, where she happened to be at the 
time of the occurrence, then such abduction only, even 
in the absence of an intent that she may be compelled 
to marry any person against her will or to have 
illicit intercourse with any person, would amount to 
offences under ss. 34l and 352 of the Penal Code. 


The Jury found that the accused were not guilty 
under 8. 366 or 8.498 ofthe Penal Code but they 
found them guilty of having committed an offence 
punishable under s. 147 of the Penal Code: 

Held, (1) that having regard tothe specific charge 
under s. 147 of the Penal Code the common object 
Specified therein was not of such a misleading 
description that the accused could be said to have 
been handicapped in their defence or not to’ have 
really known what case they had to meet; |p. 388, 


(2) that the provisions of s. 238 of the Or. P. O. 
applied to the case and it could not be said that the 
conviction of the accused under s. 147 ofthe Penal 
Code was illegal; [tbid.] 

(3) that no prejudice had been caused to the 
accused and that the Judge's charge to the Jury did 
not amount toa misdirection. [ibid.] 

Criminal appeal against an order of the 


Additional Sessions Judge, Bakarganj, 


. col. 1.) 


dated July 8, 1925, 


Mr. Radhika Ranjan Guha, for the Ap- 
pellants, 

Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Respondent. 


JUDGMENT.—The appellants before 
us are five in number. They were tried 
by the Additional Sessions Judge of Bakar- 
ganj with the aid of a Jury and have been 
convicted under s. 147 of the Indian Penal 
Code. The appellants Nos. land 2 have 
been sentenced to suffer rigorous imprison- 
ment for a period of six months, while the 
appellants Nos. 3 to 5 have been sentenced 
to suffer rigorous imprisonment for a period 
of one year. : 

The facts giving rise to the prosecution, ` 
shortly stated, are as follows:—On the 4th 
December, 1924, the complainant, Chootoo 
Fakir, married a widow named Hatiman as 
third wife with her free consent. 
Hatinan had two brothers, namely, the 
appellants Nos. 4 and 5. Their consent was 
not taken to the marriage, the marriage 
being celebrated atthe place of Hatiman’s 
deceased husband, Elimaddi Mridba, and 
registered «n the 4th December, 1924. 
Since the date of the marriage Chootoo 
and Hatiman lived asman and wife. On 
the 20th December, 1924, the appellants 
Ncs. 4 and 5 tried to take Hatiman away 
forcibly but failed in their attempt. Hati- 
man thereafter fled. a petition against her 
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brothers on the 23rd December, 1924, under 
s. 107 ofthe Or. P. C. Meanwhile the ap- 
pellants Nos. 4 and 5 went to the local 
zemindar and prayed for his help in the 
matter oftaking away Hatiman from her 
. husband. The zemindar called both parties 
before him, and on looking at a copy of 
the entry in the marriage register, and 
being satisfied therefrom that Hatiman had 
married Chootoo with her own free will, he 
informed the appellants Nos. 4 and 5 that 
he could not help them in any way. Some 
timethereafter Hatiman, her step-son, Sabed 
Ali, and her husband Chootoo were re- 
turning home imr a small boat. The five 
appellants before us, along with various 
other persons, came up in boats and at- 
tacked the people in Ohootoo Fakir's boat. 
Sabed Ali and Chootoo were beaten and 
thrown intothe river, and the appellants 
with the help of others forcibly carried off 
Hatiman. It is suggested that their object 
was to marry her toa man called Lehaj- 
uddi. Chootoo lodged a complaint with the 
panchayat and with theloeal zemindar on 
the 27th December, 1924, and he filed a 
complaint before the Magistrate on the 2nd 
January, 1925. The appellants with some 
others were thereafter sent up for trial. 
The charges against the accused were 
three in number and they were as fol- 
lows :— : 
^ “That you, on or about the 27th Decem- 
ber, 1924, at Jalabari river, p.-s. Swarup- 
kati, were members of an unlawful assem b- 
ly, and in prosecution of the common object 
of the assembly, viz, to abduct Chootoo 
. Fakirs wife, Hatiman Bibi, with intent 
that she will be compelled, or knowing it 
to belikely that she will be compelled, to 
marry somebody else against her will, com- 
mitted rioting, and thereby committed an 
offence punishable under s. 147 of the Indian 
Penal Code." The second charge was one 
under s. 366 of the Indian Penal Code, and 
it ran as follows :—“ That you, on or about 
the 27th December, 1924, at Jalabaririver, 
p-s. Swarupkati, abducted Hatiman Bibi, 
wife of Chootoo Fakir, with intent that she 
may becompelled, or knowing it to be 
likely that she will be compelled, to marry 
somebody else against her will, and thereby 
committed an offence punishable under 
s. 366 of the Indian Penal Code". The last 
charge was one under s, 498 of the Indian 
Penal Code and it was added in the Court 
of Session. It ran as follows :—“That you, 
on or about the 27th December, 1924, at 
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Jalabari river, p.-s. Swarupkati,took away 
Hatiman Bibi from her husband, Chootoo 
Takir, whom you knew or had reason to 
believe to be the wife of the complainant 
Chootoo Fakir, with intent that the said 
Hatiman Bibi might have illicit intercourse 
with some person and thereby committed an 
offence punishable under s. 498 of the 
indian Penal Code." 

The Jury found the accused guilty of 
having committed an offence punishable 
under s. 147 of the Indian Penal Code. 
They found that the appellants before us 
were not guilty under s. 366 or under a. 493 
of the Indian Penal Code. 

At the hearing of this appeal before us 
it has’ been contended on behalf of the 
appellants that, having regard to the fact 
that the Jury had found that theappellants 
were not guilty under ss. 366 and 493 of 
the Indian Penal Code, it ought to have 
been held that there could be no conviction 
under s. 147 of the Indian Penal Code, in- 
asmuch as the common object specified in 
the charge under s. 147 had failed, because 
ithad been found by the Jury that the 
appellants before us were not guilty of the 
offences under ss. 366 and 498 of the Indian 
Penal Code. It has also been contended 
before us that the learned Judge was guilty 
of misdirection in the following passage:— 
"If you hold that Hatiman Bibi was com- 
pelled by force to go from her husband’s 
boat, 4e, abducted, her brothers Echam- 
uddi and Elimuddi dragging her by the 
arms and her maternal cousin, Mabdool, 
dragging her by her hair, then such abduc- 
tion only (even in the absence of an intent 
thatshe may be compelled to marry any 
person against her will, even in the absence 
of an intent that she may have illicit inter- 
course with any person), then such abdue- 
tion only (to bring Hatiman Bibi away from 
the social environment of her husband) 
would amount to offences under ss. 341 and, 
352 of the Indian Penal Code," The con- 
tention of the learned Vakil whoappeara on 
behalf of the appellants is that there was 
no charge under s. 341 ors. 352, and that, 
therefore, the learned Judgecould not ask 
the Jury to convict them under s. 147 of 
the Indian Penal Code by inviting them 
to consider whether in the state of the evi- 
dence on the record, an offence under s. 341 
or 8, 352 had or had not been committed by 
the appellants. On behalf of the Crown 
it has been argued that the position here 
was this: that the charge of abduction 
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under s. 366 was composed of various parti- 
culars: the combination of some of such 
particulars constituted a minor offence, 
such minor offence being contained in the 
charge under s. 147, and that, therefore, the 
conviction under s. 147 was legal, inasmuch 
a3 the common object mentioned therein 
involved a minor charge which was includ- 
ed in the particulars of the charge under 
8, 366 of the Indian Penal Code. Similarly 
it has been argued with reference to the 
charge under s. 498 that the minor charge 
involved therein is to be found specified in 
the charge under s. 147. Lastly it has been 
argued that beforethe conviction and sen- 
tence can be set aside, this Court will have 
to be satisfied that there has been such 
prejudice to the appellants, that by reason 
of the omission to atate in so many words 
the said minor charges that the appellants 
were misled, and that there has been mis- 
carriage of justice. 

We are satisfied, on examination of the 
record and on perusal of the learned Judge's 
charge tothe Jury, that the charge to the 
Jury cannot be attacked on the ground of 
misdirection on the facts of this particular 
case. The charge under s. 34l is involved 
in the charge under s. 366. So also is the 
charge under s. 352 involved in the charges 
unders. 366. Similarly with reference to 
B, 498. That being so, having regard to the 
specific charge set out ins, 147, we have 
got to satisfy ourselves that that charge 
with the common object specified therein 
. was of ‘such a misleading description, that 
the appellants were handicapped in their 
defence and they did not really know what 
case they had to meet. The facts of, this 
case set out above constitute in our opinion 
a sufficient answer toa contention of this 
nature. Moreover, by the application of 
the principle laid downin s. 238 of the Cr. 
P. ©., it may legitimately be held that 
éhe conviction such as has been had in 
this case is not illegal: in fact it is amply 
borne out by the evidence on the record. 
In this view of the matter we are of opinion 
that there has been no prejudice whatso- 
ever caused to the appellants, and that the 
charge to the Jury cannot be attacked in 
the manner in which it has been sought to 
be attacked. 

Lastly, on the question ofsentences, tak- 
ing all the circumstances into considera- 
tion, we are unable to say that the sen- 
tences are of such severity that it is incum- 
-bent on us to interfere with them. 
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The result, therefore, is that this appeal 
fails and must be dismissed. 
OU. K. Appeal dismissed. 





MADRAS HIGH COURT. 
CRIMINAL Revision Cass Nos. 377 ro 404 
oF 1926. 

(Case REFERRED Nos. 28 To 55 or 1926). 

August 20,1926. . 
Present:—Mr. Justice Odgers and 
Mr. Justice Madhzvan Nair. 
In re MUTHUBALU CHETTY AND otazrs 


- —ÀOCCUSED. 

Madras District Municipalities Act (V of 1920), ss. 
249, 250— Permission. under s. 250 for erecting ma- 
erus whether dispenses with annual license under 
s. 249. 

The object and scope of ss. 249 and 250, Madras 
District Municipalities Act, 1920, are entirely 
different. The permission to instal machinery under 
s. 250 does not absolve the persons concerned from 
MER out the annual license under s. 249. [p. 389, 
eol. 2. 

in ve Ram Chandra Rao (2), relied on. 

Madura Municipality v. Muthubalu Chetty (1), dis- 
sented from. 


Case referred for the orders of the High 
Court under s. 438 of the Cr. P. C. by the 
Sessions Judge of Madura, in his letter 
No. 4558, dated the 26th February, 1926, in 
Oriminal Revision Petition Nos. 49 to 76 of, 
1925 on his file. 

Mr. S. T. Srinivasagopalchari, for the 
Accused. 

Mr. V.S, Vaz, for the Madura Munici- 
pality. 

The Public Prosecutor, for the Crown. 


ORDER. 

Odgers, J.—This batch of criminal 
revision cases has been referred by the Ses- 
sions Judge of Madura. The First Class 
Bench of Magistrates, Madura Town, con- 
victed the persons concerned under s. 338 
ofthe District Municipalities Act on the 
ground that they had not taken out licenses 
under s, 249 of the same Act. Permission 
had been obtained under s. 250 and it was 
contended before the Bench of Magistrates 
and before usin revision that if such per- 
mission is obtained, it is unnecessary to 
take out a license under s. 249. Reliance 
is placed on the ruling of a Bench of this 
Court in Madura Municipality v. Muthu- 
balu Chetty (1), and the learned Sessions 


(1) 94 Ind. Cas. 411; (1926) M. W. N. 651; 50M. L. 
J, 384; A. ILR. 1926 Mad. 070; 27 Or. L. J, 633, 
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Judge has referred the matter to this Court 
on the ground that the convictions are 
ilegal having regard to that ruling. The 
Magistrates found as a fact that the work- 
ing ofthe rice mills in question is likely 
to be dangerous to human life or ‘health or 
property and would, therefore, fall within 
the mischief of Schedule V cl. (g) of the Act. 
So we must take it that the persons con- 
cerned have been found to be doing in the 
course of an industrial process something 
which is likely to be dangerous to human 
life or health or property. 

The sole question is whether permission 
obtained under s, 250 absolves the persons 
concerned from taking out licenses under 
g. 249. This portion of the Act beginning 
at s. 249 is headed "Industries and factories" 
and s, 249 deals with “industries " and 
s. 250 with the construction or establish- 
ment of factories, workshop or work- 
place in which it is proposed to em- 
ploy steam power, water power or other 
mechanical or electrical power or with the 
installation ofany machinery or manufactur- 
ing plant driven by steam, water or other 
power as aforesaid. The person intending 
to construct a factory or instal machinery 
must before beginning such construction, 
establishment or installation apply to the 
Municipal Council for permission to under- 
take the work. This section says nothing 
about the kind of trade or industry to be 
carried on in the factory or on the premises 
in which machinery etc., is to be installed 
and, in my opinion, the proviso ins. 3 (a) of 
the section is not intended to apply to 
matters of this kind. The permission is to 
construct or establish a factory or to instal 
machinery. Section 249 deals with a wholly 
different state of things. It gives the Coun- 
cil power to notify that all or some of the 
trades or industries enumerated in Sch. V 
may not be carried on within Municipal 
limits or atadistance of 3 miles outside 
without the Chairman's license. They are 
all noxious or more or less objectionable 
trades or occupations. Many of them may 
be carried on without the establishment of 
a factory or workshop or thé installation 
of any machinery. In the case referred to 
[Madura Municipality v. Muthubalu Chetty 
(1)], Devadoss and Waller, JJ., recognise the 
distinction pointed out above in the Act be- 
tween industries and factories. But they 
seem to have been impressed by the fact 
that the Council was to grant the permis- 
sion under s. 250 whereas the Chairmanis to 
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grant the license under s. 249. I cannot 
with deference see the anomaly. The Ooun- 
cil regulates the construction or user of 
buildings within the Municipality as fact- 
ories, the Chairman in the first instance regu- 
lates their working, if it is desired to carry 
on one or more of the scheduled occupations 
or trades therein. There is always an 
appeal to the Council from the decision of 
the Chairman. But much or most of the dis- 
eussionin the judgment turns on the con- 
struction of cel. (g)of Schedule V as to which 
as observed we must accept the finding of 
fact by the Bench, 

There are two decisions of Krishnan, dJ., 
bothreportedin45 Madras Law Journal, The 
first at page 555, Inre Ram Chandra Rao(2)18 
referred to by the learned Judges in the case 
under discussion. That case deals with 
the construction of el. (qg) of Schedule V. The 
other case at page 731 Im re Smith (3) was 
not referred to by the learned Judges. In 
it Krishnan, J., was dealing with ss. 287 
and 288 of the Madras Áct IV of 1919, whieh 
are closely analogous to the sections now 
under review, and the learned Judge was 
of opinion that the license for the use of 
machinery and the payment once for all 
for erecting machinery are different things, 
and the fact that payment was made in 
one case is no excuse for not paying in 
the other, With this opinion I respect- 
fully agree, and on the above considerations 
Iam unable, I regret, to concur with the 
ruling of the Bench in Madura Municipal- 
ity v. Muthubalu Chetty (1). I must hold, 
therefore, that the convictions in these 
cases were right. I would return all these 
revision petitions to the District Judge to 
be dealt within the light of the foregoing 
remarks. 

Madhavan Nair, J.—The facts of 
this reference are not much in dispute. 
The accused keeps within the Municipal 
limits of Madura Town a rice mill for con- 
verting paddy into rice and for this 
purpose he uses a rice hulling machine 
which is worked by & 20 horse power oil 
engine, He has been convicted by the 
Court of the First Class Bench of Magis- 
trates, Madura Town, under ss. 249 and 338 
of the District Municipalities Act for having 


failed to take outa license for using the 
(2) 75 Ind. Cas. 691; 45 M. L. J. 555; (1923) M. W. 
N. 767: 18 L. W. 618: 33 M. L. T. 234; 25 Cr. L.J. 3; 
A. L R. 1924 Mad. 375. 
(3) 81 Ind. Cas. 72: 45 M. L. J. 731; 18 L. W. 879; 
fan L. T. 183; A. I. R. 1921 Mad, 389; 25 Cr. L.J. 
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engine to work the machine. The main 
argument advanced on his behalf is that 
having obtained permission under s, 250 
of the Act for the installation of the rice 
mill and the engine, he is not required to 
take out any further license for working 
the engine unders, 294, This argument 
is supported by a decision of this Court in 
Madura Municipality v, Muthubalu Chetty 
(1). Mr. Adam argues that this case has 
been wrongly decided by the learned 
Judges. 

It may be stated that atthe very outset 
that we have been asked by the learned 
Public Prosecutor to consider this reference 
on the assumption that the machinery in 
question falls within Schedule V, cl. (q), of 
the District Municipalities Act. The District 
Judge has not expressly stated so in. his 
letter of reference; but the Magistrates 
who have convicted the accused have held 
that the working of this machinery is 
dangerous to human life, health or property 
as mentioned in cl. (q) of the Schedule. 

Section 249 of the District Municipali- 
ties Act states "that no place within 
Municipal limits............... shall be used 
for any one or more of ihe purposes 
specified in Schedule V without the Chair- 
man's license.” Under this section it is 
obligatory on any one using & place for 
working machinery of the description 
specified in Schedule V to obtain a license. 
The license granted under the section shall 
enure for a year. It is obvious that the 
object of the section is to make the licensee 
pay an annual fee for using machinery 
of the kind described in cl. (g) of Schedule 
V in his premises. Section 250 of the same 
Act states that “every person intending to 
construct or establish any factory............ 
in whichitis proposed to employ steam- 
power......or to instalin any premises any 
machinery......driven by steam, water......... 
—— shall, before beginning such con- 
struction, or installation" obtain a license 
from the Municipal Council [cls. (a) and (5)]. 
This section contemplates the levy of a 
fee before a factory is established or special 
kind of machinery is installed. The pay- 
mentis a payment once for all and not 
annual, as in cases falling under s. 249. T'he 
object and scope of the two sections are 
thus, in my opinion, entirely different. The 
one contemplates an annual payment for 
the use ofthe machinery, while the other, 
a payment once for all for installing it. 
The argument advanced by Mr. Srinivasa- 
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gopalachari, if accepted, would lead to thia 
position, viz., that once permission is grant- 
ed for installing the machinery the appli- . 
cant can work the machinery for ever , 
without making any payment at all. This. 
can hardly have been the intention of the 
Legislature in enacting es. 249 and 250 of 
the Distriet Municipalities Act. In the 
judgment already referred to, it is stated 
that “it would be eompletely anomalous 
to hold that, after the Council had granted 
permission for the erection of a mechanieal 
power factory, it is open to the Chairman 
to refuse a license for its being worked 
or to impose impracticable conditions on 
its working." With gredt respect to the 
learned Judges, I cannot see any anomaly 
in the situation if the scope and object of 
the two sections are correctly appreciated. 
In my opinion the fact that the industries in- 
cluded in s. 249 and Schedule V are licensed 
by the Chairman, subject to the control of 
the Council while the power factories re- 
ferred to in s. 250 are regulated by the 
Council itself, subject to the orders of the" 
Governor-in-Council, has no material bear- 
ing on the question under consideration. 
Sections 287 and 288 of the City Muni- 
cipal Àct may be referred to with advantage 
in this connection. Section 287 states that 
“The owner or occupier of every place used 
for any purpose specified in Schedule VI 


 ghallin the first month of every year or, in 


thecase ofa place tobenewly opened, before 
it is opened, apply to the Commissioner for 
a license for the use of such place for such 
purpose." Section 288 states that “no 
person shall, without the permission of the 
Commissioner, erect anywhere any steam- 
boiler or machinery by the use of which 
smoke, smell, noise, vibration, dust or float- 
ing particles of combustible or other 
matter are produced or danger is likely to 
arise to the inhabitants of the neighbour- 
hood." InInreSmith (3) Mr. Justice Krishnan 
had to consider the true scope of these two 
sections under slightly different circum- 
stances, In that case the accused was con- 
victed for not taking alicense under s. 
9-8. He had removed his machinery from 
its old place to a new one, and obtained 


permission to useitin his new premises, 


but he had not obtained permission to 
erect the machinery in the new place. It 
was argued as the first point that "the 
accused having been allowed to use the 
machinery in Jone's street and it having 
been merely transferred to the new place, 
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. he could not be asked to pay any new 

license fee for erecting the machinery 
there." Thelearned Judgein overruling 
this argument made the following observa- 
tion:: “I do not agree with this contention 
because the two things are different, the one 
is an annual payment of the license fee 
for the use of the machinery and the other 
is a payment once forall for erecting the 
machinery and the fact that the payment 
was made in one ease is no excuse for not 
paying in the second case.” Ithink these 
observations may well be applied in con- 
sidering the arguments advanced in the 
case before us. 

For these reasbns, I would respectfully 
differ from the decision in Madura Muni- 
cipality v. Muthubalu Chetty (1). The other 
question raised in that case, viz., whether 
the machinery falls withincl.(q)of Schedule 
V does not arise in the present case as al- 
ready indicated. I would, therefore, return 
this reference and the connected cases to 
the District Judge and ask him to deal 
with the case in the light of the above ob- 
servations. 


Y. N. V. Petitions returned. 


LAHORE HIGH COURT. 
OsgriMINAL Oase No. 1943 or 1925. 
Mareh 5, 1926. 

Present:—Mr. Justice Campbell. 
SULTAN — AooUSsED—PETITIONER 
versus 
MAHTAB BIBI—COMPLAINANT — 
RESPONDENT. 

Cr. P. C. (Act V of 1898), s. 488—Maintenance— 
Wife refusing to live with husband—Right to main- 
tenance-~Children, father's right to custody of. , 

Where a father is willing to keep and maintain 
his children, the mere fact that they are of tender 
years is no ground for withholding them from his 


custody and ordering their maintenance under s. 488, 
Or. P. O. 


An order for maintenance of & wife should not be 
passed against the hushand where the wife refuses to 
live with him and there is no sufficient reason for 
permitting her to do so. 


Criminal ease reported by the Sessions 
Judge, Sialkot, dated the 26th November, 
] 325. 

. GROUNDS.—The petitioner's learned 
Counsel contends that the order is bad in 
law because the Magistrate did not make 
any enquiry from the complainant as to 
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why she was not willing to go and live with 
her husband when the latter was ready to 
receive her. He cites Pandula Subbaya v. 
Pandula Ambamma (1) In my opinion his 
contention is correct. 

The complainant was no doubt examined 
on llth June, 1923, and she stated that her 
husband used to maltreat her and she was 
turned out by him on the accusation that 
she was living in adultery with one Rakha. 
But this statement was no direct answer to 
the offer of the accused who was now ready 
tokeep her. The omission of this enquiry 
on the part of the lower Court has, accord- 
ing to the ruling cited, vitiated the proceed- 
ings. Itisurged that as the husband has 
produced oral evidence to the effect that the 
woman lives.in adultery with Rakha since 
along time and has also produced a 
copy of register showing that he had 
proeeeded against Rakha and others in 
the year 1919 under s. 4988, Indian Penal 
Code, it is now à sure indication of the fact 
that he is not pleased with her and will 
not be willing to keep her with him and 
that the woman is, therefore, entitled to 
receive maintenance. But this is not 
apparently the meaning of the husband. 
Hesays that ifshe comes to live with him, 
she would be saved from leading an unchaste 
life and that, if she persists in living 
apart, she is not entitled to maintenance 
as she is living in adultery. Moreover, the 
complainant has not produced any evidence 
on the point of maltreatment. I, therefore, 
agree with the contention raised in revision. 
The learned Magistrate's finding should be 
quashed, I recommend, accordingly. As 
regards the maintenance of the two children 
of two and six years of age respectively 
also, the orderis illegal. The husband is 
ready to keep them and it is no reason to 
withhold them from him that they are 
minors. See Man Singh v. Dharman (2), 
Sardar Muhammad v. Nur Muhammad (3), 
Pachoo Dass v. Sreematee Soodhamonee (4), 
Ralla v. Atti (5). 

JUDGMENT.—There is no appearance 
on either side to-day. As recommended by 
the learned Sessions Judge I set aside the 
order. 

A, N. A. Order set aside. 


(1) 2 Ind Cas 155; 9 Cr. L. J. 501. 
3 18 P. R. 1894 Cr. 

3) 41 Ind. Cas. 331; 22 P. R. 1917 Cr.; 16 P. W.R. 
1917 Or.; 18 Cr. L. J. 811. 

(4) 16 W. R. Or. 72; 8 B. L. R. Ap. 19. 

(5> 24 Ind. Cas. 811; 21 P. W. R. 1914 Or; 115 P. L, 
R. 1914; 15 Or, L. J. 529. 
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PATNA HIGH COURT. 
ORIMINAL Revision No. 408 or 1926. 
July 6, 1926. 

Present:—-Mr. Justice Macpherson. 
KARU SINGH AND OTHERS—ÁCCUSBD 
— PETITIONERS 
versus 
EMPEROR--Orrosrra PARTY. 

Penal Code (Act XLV of 1860), s. 499—Defamatory 
VE a, contained in pleadings—Privilege—Good 

arth. 

i In India criminal liability in respect of defama- 
tion is determined exclusively by the provisions 
of the Penal Code. A defamatory statement 
whether made in a pleading or otherwise, falls 
within the purview of s. 499 of the Penal Code and is 
not absolutely privileged. In such a case the ques- 
tion of importance to be considered is that of good 
faith. [p. 393, col. 1.] 

Application against an order of the Sub- 
Divisional Officer, Jahanabad, dated the 
97th April, 1926. 

Mr. S, N. Roy, for the Petitioners. 


JUDGMENT.—This Rule has been 
-issued to consider the conviction of the three 
petitioners under s. 500 of the Indian Penal 
Code and the sentence of fine of Rs. 25 im- 
posed upon each of them. 

The petitioners of whom Karu and Mai- 
nath (otherwise Bhainath) are brothers, along 
with others filed a suit in the Court of the 
Munsif of Gaya against Jhangi Mahton, 
his brother Anhach Mahton, Musammat 
Budhni and Mukhram Singh for a mort- 
gage decree on a deed of 1919 said to be 
executed by the first two defendants in 
favour of the plaintiffs. In the heading of 
the plaint they described defendant No. 3 
Musammat Budhni as “zan dashta” or “kept 
woman” of defendant No. 1, and in para. 5 
of the plaint they set out that as the de- 
fendant No. 3 is the kept woman of defend- 
ant No. 1, and defendants Nos. 1 and 2 
have with a dishonest motive, as a pre- 
cautionary measure and in order to derive 
undue advantage, executed a farei deed of 
sale without consideration in respect of the 
mortgaged property, in the name and in 
favour of defendant No. 3, the kept woman 
of defendant No. 1, and of defendant No. 4 
a friend and creature of the latter, there- 
fore, they too are brought into the category 
of defendants. 

Musammat Budhni who is 40 or 45 years 
of age and a widow fora quarter ofa cen- 
tury, instituted criminal proceedings under 
s. 500 of theIndian Penal Code against the 
petitioners. and alleged that the imputation 
in the plaint that she was kept woman of 
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Jhangi Mahton was maliciously false and 
very harmful to her reputation and that in 
fact she had no interest whatever in the 
mortgaged property and had been made a 
defendant unnecessarily with ulterior mo- 
tives, because she had purchased lands 
from the first defendant other than the 
mortgaged property. 

The petitioners pleaded in defence that 
the complainant was in fact the concubine 
of Jhangi, and that Jhangi in order to 
evade payment ofthe amount due to them 
had with that object sold some of his land 
to her, that under legal advice they had 
made Budhni defendant and that they had 
stated a fact which they were entitled to 
state. 

The petitioners attempted to prove their 
allegation that Budhni is the concubine of . 
Jhangi, but the Sub-Divisional Magistrate 
held thatthe attempt had failed complete- 
ly and that she is of good character. He 
further found that the allegation that Budhni 
was the kept woman of Jhangi Mahton 
was not made in good faith nor for the 
benefit of any body. The petitioners, he held, 
had in fact made it because of resentment 
at transfer of some land by Jhangi to 
Budhni, which they considered was intend- 
ed to defraud them, and their object clearly 
was to injure the reputation of the com- 
plainant, 

Finding all the ingredients in the charge 
under s, 500 of defaming the complainant 
by describing her as the concubine of 
Jhangi Mahton to be established he con- 
victed and sentenced the petitioners ag al- 
ready stated. 

In support of the Rule Mr. S. N. Roy ` 
does not ehallenge the finding on the facts. 
He contends, however, that the occasion was 
privileged and refers to several decisions of 


the Oalcutta High Court in support of his ^ 


contention. These decisions are all antece- 
dent to the Full Bench decision in Satis 
Chandra v. Ram Dayal De (1) in which 
they were considered. The only decision 
of this Court on the question of privilege is 
Jagat Mohan Nath Sahi Deo v. Kalipada 
Ghosh (2) in which it was held in considering 
the case of a legal practitioner that the rules 
of the English Common Law apply to ques- 
tions of civil liability for defamation in 
India. As to liability on the criminal side, 


(1) 59 Ind. Cas. 143; 48 C. 388; 32 C. L. J. 94; 24 C. 
W. N. 982; 32 Or. L. J. 31. 

(2) 66 Ind. Cas. 861; 3 P. L. J. 276; (1922) Pat. 85; 
A, I. R. 1922 Pat. 104; 1 Pat, 371. 
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there has, itis well known, been diversity 
of opinion among the High Courts in India, 
It will serve no good purpose to consider 
them in detail. In my judgment erimi- 
nal liability is determined exclusively by 
the provisions of the Indian Penal Code. 
Thelaw isto my mind eorrectly set out in 
Kari Singh v. Emperor (3) and in Satis 
Chandra v. Ram Dayal De (1) already re- 
ferred to which was cited with approval in 
the decision of this Court which I have 
mentioned. A defamatory statement whe- 
ther on oath or otherwise, falls within 
a. 499 of the Indian Penal Code, and is not 
absolutely privileged. 

The question of importance is, therefore, 
that of good faith. In the present ease it 
has been found and there is not the slight- 
' est doubt that the statement that the com- 
plainant wasthe kept woman of Jhangi is 
without foundation and that it was made 
maliciously because Budhni had, as the 
petitioners considered to their detriment, 
purchased some of the lands of Jhangi. 

Following the decisions cited I hold that 
the petitioners were not absolutely privi- 
leged and that on the facts found the con- 
viction 18 correct. 

The applieation being without merits this 
Rule is discharged. 

Z. K. Rule discharged. 


(3) 18 Ind. Cas. 660; 40 0. 433; 17 O. W. N. 297; 14 
Or. L. J. 100. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 453 or 1925. 
November 3, 1925. 

.. Present:—Mr. Justice Jai Lal. 
FITZHOLM ES —A200UsED—A PPELLANT 
versus 
EMPEROR—Regsponpenr. 

Cr. P, C. (Act V of 1898) as amended by Act XVIII 
of 1928, s.476B-—Appeal against order making com- 
plaint—LAmitation, starting point of. 

Limitation for an appeal against an order under 
s.476B, Or. P. G., directing a complaint to be made 
commences from the date when the complaint is 
made and not from the date when the order to make 
a complaint is made. [p. 393, col..2; p. 394, col. 1.] 

Appeal from the order of the Sessions 
Judge, Ámbala, dated the 14th June, 1924. 

Messra. Badri Das and Bishen Narain, for 
the Appellant. 

Mr. D. R. Sawhny, Pablie Prosecutor, for 
the Respondent. 

JUDGMENT.—This is an appeal 
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under s. 476B of the Or, P. C, against an 
order of the District Judge, Ambala, mak- 
ing a complaint under es. 193, 465 and 192 
of the Indian Penal Code against the 
appellant. The learned Public Prosecutor, 
who appeared on behalf of the Crown, 
raised a preliminary objection that the 
appeal was barred by time. On the 14th 
June, 1924, the District Judge directed that 
a complaint be drawn up by the Publie 
Prosecutor and filed against the appellant 
in the Court of a Magistrate, First Class, 
having jurisdiction and took bail fot the 
appearance of the appellant in Rs. 2,000 
with two sureties. In pursuance of this 
order a complaint was filed by the Public 
Prosecutor in the Court of the District 
Magistrate, Ambala, in the beginning of 
April, 1925. The District Magistrate sent 
the cage for trial to the Additional District 
Magistrate on the 8th of April. Onthe 
same day this appeal was presented in this 
Court. It is admitted by the Counsel on 
both sides that the ordinary period of 
appeals to this Court in such cases is two 
months, but they differ as to the date from 
which the limitation should begin to run. 
The learned Public Prosecutor contends 
that time should run from the 14th June, 
1924, when the District Judge directed 
that & complaint be filed against the appel- 
lant. The learned Counsel for the appel- 
lant, on the other hand, contends that time 
should ran from the date of the making 
of the complaint and in support of his 
contention relies upon the provisions of 
8, 476B which are as follows: — 

"Any person ............... against whom 
Buch a complaint has been made, may 
appeal to the Court to which such ... Court 
is subordinate  ......... and the superior 
Court may thereupon ............ direct the 
withdrawal of the complaint." 

in my opinion, the contention of the 
Counsel for the appellant is correct and the 
appeal is within time. Section 476B gtves 
a right of appeal to a person against whom 
a complaint -has been made and if such 
person succeeds on appeal, the Appellate 
Court’s order would be to direct the with- 
drawal of the complaint. This clearly 
contemplates that an appeal is to be filed 
after a complaint has actually been made 
and not before. The law does not con- 
template that any great interval should 
elapse between the passing of a formal 
order directing a complaint to be made and 
the actual making of the same, and, there- 
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. fore, an appeal is allowed not from the 
finding of the Court that a complaint should 
be made but from the making of the com- 
plaint. This view is further supported by 
the wording of s. 476 which provides that 
the Court after such preliminary enquiry, 
if any, as it thinks necessary, may record a 
finding tothe effect that itis expedient in 
the interests of justice that enquiry should 
be made into any offence referred to in 
s. 195 (1) (b) and (c) and make a complaint 
thereof in writing. The person against 
whom such a finding is recorded is affected 
by it only when a complaint in pursuance 
thereof has been made. In my opinion, 
time begins to run from the date on which 
the complaint is made. I, therefore, over- 
rule the preliminary objection. 

[Note.—The remaining portion of the judgment is not 
material for the purposes of this report —Ed.] 


R. L, Appeal accepted. 


PATNA HIGH COURT. 
CRIMINAL APPEAL No. 25 or 1926, 
March 23, 1926. 

Present :—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
FARMAN KHAN-—AccUsED—APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 96, 100, 103— 
‘Right of private defence—Burden of proof —Both 
parties prepared for fight, effect of. 

Onthe plea of private defence of property the 
burden of proof is on the accused. If he asserta 
that he caused injuries to the opposite side in the 
defence of his property, he must showthat it was 
his property. [p 395, col. !.] 

In the case ofa free fight for which both sides 
have come prepared there can be noright of private 
defence either on one side or the other, and it makes 
no difference who was the attacking party. [p. 399, 
col. 1. - 

When a batch of men are determined to vindicate 
their rights or supposed rights by unlawful force, 
and ethey engage in a fight with men who on the 
other handare equally determined to vindicate by 
unlawful force their rights or supposed rights, no 
question of self-defence raises. Neither side is 
trying to protect itself but each side is trying to get 
the better of the other. [ibid] m 

Criminal appeal from a decision of the 
Sessions Judge, Purnea, dated the lst of 


February, 1926. 
Mr. Manuk (with him Messrs. Muhammad 
Yunus, S. P. Varma and Bhagwat Prasad), 


for the Appellants. 
Mr. H. L. Nandkeolyar, Assistant Gov- 
ernment Advocate, for the Crown, 
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JUDGMENT. 

Ross, J.—This case had an unfortunate 
course, largely the result of an order pass- 
ed by the District Magistrate of Purnea, 
directing the Public Prosecutor to appear 
on behalf of the.Government before the 
Committing Magistrate and that his fees 
should be paid by the parties and he should 
receive instructions from the Court Inspec- 
tor. This order is to be deprecated. It 
has resulted in a trialin which forty-seven 
witnesses were examined for the prosecu- 
tion and which: lasted for thirty-six days. 
Day after day the prosecution presented to 
the Court evidence which was false, evi- 
dence which has been rejécted by the 
Assessors and the Sessions Judge, and which 
the learned Assistant Government Advo- 
cale has not attempted to, support here. 
The ease which the trial Court found to be 
proved and which rests on a First Informa- 
tion given by Lodhi chaukidar, is supported 


. by the evidence of a dafadar and three 


chaukidars only. It differs from the official 
case of the prosecution in every respect and 
there can be no question that this trial has 
involved a great waste of public time and 


money. 
The three appellants have been sentenced: ^^ 


to three years’ rigorous imprisonment 
under s. 304 read with s. 149 of the [rdian 
Penal Code and to concurrent terms of one 
year under each of the ss. 148 and 324, I 
do not propose to discuss the case upon 
which the prosecution relied and which 
has been found to be false, I shall confine 
myself to the case upon which the appellants 
have been convicted. 


The occurrence took place at 7-30 A. M. 
on the 2znd of May, 1925. Information was 
given at the Police Station, six miles distant, 
at 9-30 4. M. on the same day by Lodhi 
chaukidar to the effect that in the morning 
at about 6 AM. two or three Muham- 
madans whom Gour Babu zemindar's men 
had brought from Bengal for cutting lac 
and forty or forty-two peons on behalf of 
Gour Babu were getting lac gathered. At. 
about 7 a. m: twenty or twenty-five peons 
on behalf of Muhammad Bukhsh Chowdhry, 
zemindar, came from the direction of 
Manshahi kothi armed with lathis, spears 
and axes. The peons of Gour Babu were 
similarly armed. Durga Singh, the jamadar 
of Chowdhry, said to Mahadeo Singh, the 
jamadar of Gour Babu: 

“Why do you cut lac.’’? 
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On this Mahadeo Singh said: 
“The bankar belongs to my master Gour 
Babu, I will cut the lac.” 


When this talk was going on, Durga 
Singh was trying to appease them saying 
that "there.is no need of quarrelling; give 
up gathering lac; the landlords will settle 
among themselves." 


In the meantime three peons of Gour 

Babu began to shout, “Beat, beat" and 
eame forward jumping and the peons 
of both sides closed and began to use 
lathis, axes and spears. The dafadar and 
three chaukidars tried to stop the fight, 
but without success. When a peon of Gour 
Babu fell, the mob dispersed and a man was 
found to be dead. This was Misri Gope; 
and later it was found that: Mahadeo Singh 
had also been killed. There was some dis- 
éussion about the side to which Misri Gope 
belonged. The question isimmaterial; but 
in my opinion, the evidence that he was a 
peon of Gour Babu ought to be believed. 
The only reason for doubting it is that no 
one was able to identify the man; but as 
. the peons were collected from the outlying 
villages, there was nothing necessarily sus- 
picious in this. 
. The accused were charged under s. 302 
read with s. 149, the common object of the 
unlawful assembly being to beat the men 
of Gour Babu. There was alsoa charge 
‘under s. 148 and minor charges against 
the individual accused under s. 3?4. 


The defence was that the lac of Mouza 
Narainpur had been settled on behalf of 
Chowdhry Sahib with Sheikh Kalu; and 
on the day of the occurrence peons of Gour 
Babu were getting this lac cut without 
any right or possession and that a riot 
occurred in which Gour Babu’s men were 
the aggressors. It thus appears that the 
appellants raised a plea of private defence 
both of property and of person; and that is 
the defence that has been urged in .this 
Court. There was also a general argument 
on behalf of the appellants that the common 
object of assaulting the peons of Gour 
Babu alleged by the prosecution arose out 
of a dispute over the cutting of trees; that 
“this was the case which the proseeution put 
forward as true and which the accused were 
called upon to meet; and that when that 
case broke down, the prosecution were not 
entitled to substitute what was really a 
different intention, though included within 
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the same words, of assaulting the peons of 
Gour Babu over a dispute about lac. In 
my opinion there is no substance in this 
argüment. The whole case was presented 
against the accused—both the allegation 
about the tree cutting and its sequel and 
the allegation about the lac cutting and 
its sequel, There was no embarrassment 
or prejudice to the accused as is shown by 


‘their written defence; and the fact that 


they were able to destroy the case for the 
prosecution about the tree cutting is no 
reason for acquitting them of rioting in 
connection with the lac cutting. 


On the plea of private defence of property 
the burden of proof is on the accused, If 
they assert that they injured the deceased 
in the defence of their property, they must 
show that it was their property. Learned 
Counsel relied on the finding of the Sessions 
Judge that it was not proved that either 
side had peaceful possession; but this is a 
finding which is fatal to the defence. It 
was also argued that the defence on the 
question of possession of the lac had been 
prejudiced by the fact that the prosecution 
had set up as their substantive case an 
occurrence arising out of tree cutting, and 
that the cutting of lac was only a subsi- 
diary element. Butthe evidence was there 
and there was no question of prejudice. 
The accused had ample notice (as their 
written statement shows) and if they had 
any proof of possession of the lac they ought 
to have givenit. Learned Counsel admit- 
ted that the proof of possession on behalf 
of the defence was meagre; and on the 
evidence it must be held that the possession 
of the party of the accused has not been 
proved, 


The evidence is chiefly documentary. 
'The dispute is between Muhammad Bukhsh 
Chowdhry who purchased three or four 
years ago the Manshahi concern from Mr. 
Shilingford and who claims the rights to 
gettle the trees in Mouza Narainpur for the 


growing of lac on them; and Gour Chandra 


Roy, who has a l4-annas interest in the 
bankar mahal of this and other villages 
ne remaining 2-annas being in the zemin- 
aT. 
Exs. A and B, leases of the year 1868 
which demise to the predecessor of Gour 
Chandra Roy. “Bankar”, that is, all sorts 
of kukatha and all sorts of jalkar jangli 
and grass and kharhi and trees. used for 
fuel and pasturage and honey mahal.” 


The title-deeds to the bankar are - 


- 
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In the deed the following passage occurs: 
“Let it be known that after excluding all 
the rights, only pasturage mahal and bankar 
mahal and. fuel wood in Taraf Manshahi and 
Taraf Narainpur.......... eee have been 
given in patni settlement." 


As Mr. Shillingford's name was in the 
Record of Rights, a suit was brought by 
Gour Chandra Roy for declaration of his 
bankar rights and for correction of the 
record; andin that suit he was successful 
`- (Exs. 26 and 27), This litigation terminated 
in 1817, but there was no decision as to the 


meaning of bankar; as the learned Subordi- . 


nate Judge pointed out, “No issue was 
raised as to what bankar includes. So I 
cannot in this suit decide the question. 
It certainly includes kwkatha which is used 
as fuel. It may also be remarked that the 
plaintiff's Pleader says that they do not 
claim mango, jamun and seesam trees,” 


In 1994 there was a criminal case about 


the cutting of two jamun trees in which 


the accused were convicted by the trial 
Court but were acquitted on appeal 
on the ground that it was not shown 
that they were the men of Gour Babu or 
that they knew of the admission that Jamun 
was not claimed as bankar. This judgment 
was delivered on the 5th of February, 1925, 
and it is argued that it shows that Gour 
Babu was gradually extending his claim 
under his bankar lease. With regard to 
the settlement of lac thereis Ex. 2, a peti- 
tion dated the 2nd of Jeth, 1331 (16th of 
May, 1994), in which one Haro whom the 
prosecution has set up as the lessee of the 
lac, applied to Gour Chandra Roy for 
gettlement of the lac mahal from 1331 to 
1333. This settlement was sanctioned. This 
document is on an ordinary piece of country 
paper and is not registered. Exhibit 3 
is the hukumnama following upon this 
. order for settlement and is dated the 13th 
‘of Jeth, 1331 (27th of May, 1924). On the 
91th of March, 1925,comes Ex. 4, the first 
registered document in this connection, a 


kabuliyatexecuted by Haro in favour of Gour » 


Chandra Roy taking settlement of the lac 
mahal from 1331.to 1333. Exhibit 5 purports 
to be a rent receipt granted on the 3lst of 
Chait 1331; but the learned Sessions Judge 
has doubted the genuineness of this docu- 
ment on the ground thatthere was no 3lst 
of Chait in 1331. Then there are documents 
showing settlements with Haro by tenants, 
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of trees on tenants’ lands, Thus Ex. 9 is 
kabuliyat executed by Ala Bux, who is se 
up as Haro's partner, in favour of Phuh 
Khan and Nasiruddin on the 12th o 
Kartick 1329 Mulki which would correspoa« 
to the 29th of October, 1921. Doubt ha 
been thrown upon this document by reaso: 
ofthe fact that it bears a postage stamp o: 


.& chocolate colour which was not issuec 


before August, 1922. Similarly Exs.7 and £ 
were kabuliyats by Ala Bux in favour o 
Phuhi Khan and Nasiruddin. Exhibit I 
isa receipt granted by Nasiruddin to Al: 
Bux, while Ex. 14 is a receipt granted bj 
Jaykishun Mandal to Haro on the 28th o 
Chait 1332. It appears that the settlement 
made by the tenants aré of two kinds— 
individual settlements such as were made 
by Phuhi Khan and Nasiruddin; and wha 
are called dastgarda or collective settle 
ments on behalf of numerous tenants, suct 
as that made by Jaykishun Mandal. The 
lac which was being cut on the day o: 
occurrence was lac on treesstanding on the 
ridges of plots Nos. 102, 103 and 108 
belonging to Phuhi Khan, Babulal anc 
Musahi Gope. On the side of the defence 
there is a petition (Bx. J.) by Kalu anc 


Haro, dated the 29th of March, 1918, to Mr 


Shillingford, asking for settlement of the 
*" Jhuri Mahal” from 1326 to 1328, and the 
settlement was ordered on deposit of Rs. 1( 
as rent. Exhibit Q is a petition by Sheikh 
Ismail and Kalu, dated the 24th of June,1918 
for settlement from 1326 to 1328 of othe 
villages in Taraf Manshahi. Exhibit P is 
a registered kabuliyat executed by Kalt 
on the 6th. of June, 1922, taking settlemen 
from 1330 to 1332 from Chowdhry Muham 
mad Bux. Exhibit K is a registered kabu 
liyat for the years 1333 to 1337. This docu. 
ment was not registered until after the 
occurrence, but it was presented for regis 
tration on the 14th of April, 1925. 


Besides this. documentary evidence there 
is some oral evidence and in particular the 
evidence of Haro who is prosecution witness 
No. 2, but his evidence does little to streng 
then the case for the prosecution. ` He 
deposes as having taken settlement bot] 
from Gour Chandra Roy and from tenants 
but he seems to be concealing the facto 
his partnership with Kalu in the time o 
the factory and his evidence of presen 
possession is vague, Thus he says: “ 
cannot say whether I grafted lae in 10( 
500 or 1,000 trees." 


- 
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Last year he and Ala Bux divided the 
lae in their home in Murshidabad Distriet 
but he could not say how much lae was 
produced nor to whom he sold nor for how 
much. His evidence as to the tenants 
from whom he had taken settlement is con- 
fused and contradictory. Thus in one place 
he says: “On Friday morning I was cutting 
lae of Phuhi Khan, Musahi Gope, Babulal 
Singh and none else" Again hesays: “On 
Friday morring I was cutting Jae of the 
trees taken in settlement from the above 
persons," namely, Karamchand, Srilal and 
Jaykishun Mandal and others. It can 
hardly be said that Haro isa satisfactory 
witness.  Debiprasad Singh, patwari, also 
speaks about Haro's possession; but his 
evidence is unreliable and has been 
generally disbelieved. On the other hand 
Lodhi chaukidar says that Haro was for- 
merly a labourer under Kalu who is the 
thikadar of lac on behalf of Chowdhry; 
and Abdtl, prosecution witness No. 42, 
admits that he knows Kalu who works in 
lac at Marungi from the time of Mr, Alex- 
ander Shillingford and takes thika of 
lac. 

Now there seems little doubt on this evi- 
dence that the tenants had settled their 
trees with.Haro and that Gour Chandra 
Roy had also settled his lac mahal, so far 
as it appertained to the bankar right, with 
him. A settlement had also been taken by 
Kalu from Chowdhry; but the evidence 
does not, in my opinion, prove which of 
these lessees had actually grown the lac, 
though so far as the tenants’ trees are 
concerned there.isno reason to doubt that 
the lac was grown by Haro, because the 
landlord has no right in the tenants’ trees. 
At one time the factory had claimed this 
right, but the claim was abandoned at the 
time of the non-co-operation, as appears 
from Ex. 21 and the deposition of Jaykishun 
‘Mandal. There are no rent receipts nor 
factory papers to show that Kalu had ac- 
tually been growing lac and there is a total 
absence of evidence of his present posses- 
sion, All that can be coneluded from the 
evidence is that rival claims were being 
made by Gour Chandra Roy and the ten- 
ants, who were in league with him, on 
One side, through their lessee Haro, and by 
Chowdhry Muhammad Bux, the proprietor 
‘of the village, on the other side through 
his lessee Kalu. But it is not proved that 
Kalu was in possession or that the accus- 
ed were defending his property. The plea 
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a Iwan defence of property, therefore, 
ails. 

I now turn to the plea of defence of 
person. It was strongly contended on be- 
half of the appellants that the prosecution 
evidence, from the first information on- 
wards, proves that the accused had the 
right of private defence of person and that 
this is clear when the sequence of events 
is closely examined. Thelearned Assistant 
Government Advocate contended that the 
evidence of the dafadar and the chaukidars 


is partial to the accused because these 


witnesses are tenants of Chowdhry. Ihave 
considered the evidence of these witnesses 
at the different stages at which it was given 
and, in my opinion, it is fairly consistent 
throughout and makes the sequence of 
events sufficiently plain. I have already 
given the substance of the First Information 
and from that document it would appear 
that the sequence of events was this. Lac 
cutting was going on from about 6 A, M. 
At 7 4. Įm. Chowdhry's men came armed 
from the direction of the factory. Some 
of the men of Gour Babu went near the 
door of Phuhi Khan and some hid them- 
selves in the jungle. Then there was a 
conversation between the leaders, Durga 
Singh, the jamadar of Chowdhry, and 
Mahadeo Bingh, the jamadar of Gour Babu 
in which Durga Singh took up a pacific 
attitude; but the peons of Gour Babu shout- 
ed "Beat, beat" and then a conflict ensued, 
In his statement before the Committing 
Magistrate Lodhi made a few additions to 
his statement. He then said that he asked 
Chowdhry's men not to riot. He also said 
that Chowdhry's men rushed towards Gour 
Babu's men. That apparently was before 
the conversation between the leaders. 
With regard to the conversation he then 
stated that he did not hear what was said, 
Then he added that Rupan Singh, peon 
of Gour Babu, was beaten and thereafter 
there was intervention by the chauktdars 
and dafadar after which both sides dis- 
persed. Then Debi Singh taunted Gour 
Babu’s men and the riot ensued. Some 
parts of this statement are apparently un- 
truein points that bear against the defence 
especially, that Chowdhry’s men rushed 
towards Gour Babu's men at an early stage 
and that Rupan Singh was beaten. In the 
Sessions Court he returned to his original 
Statement, giving slightly fuller details. 
Thus after the talk between the leaders 
he says that half an hour elapsed beforg 


+n 


398 
the dafadar came. He changes his state- 
ment with regard to Rupan Singh and 
says that he with others shouted “maro”, 
He speaks ofthe intervention of the chau- 
kidars and dafadar and the incitement by 
Debi Singh. Behari is à more common 
place witness. He agrees with Lodhi about 
the arrival of the two parties and then he 
was sent to fetch the dafadar. On his 
return he says that the men of Gour Babu 
abused. the men of Chowdhry Sahib and 
began to fight them. This was before the 
Committing Magistrate. He amplifies this 
statement in the Court of Session. and 
says that Gour Babu’s men raised the alarm 
"mar, mar" and the chaukidars and dafa- 
dar entreated Gour Babu’s men not to 
commit rioting, but they did not listen. 
~ He also adds that Debi Singh instigated 
and that Mahadeo Singh struck the first 
blow. The evidence of Jalildafadar is to 
the samé effect and his statement has not 
varied. Healso speaks about the inter- 
vention of the chaukidars and himself and 
the withdrawal of both sides thereafter 
. and the instigation by Debi Singh. 

The argument on behalf of the appel- 
lants based on this evidence is that the 
appellants did not fight until they were 
compelled to; thatthey adopted a pacific 
attitude; that Gour Babu's men were the 
first to attack; and that they acted in self 
defence. The learned Assistant Govern- 
ment Advocate, on the other hand, in his 
very able argument contended, and I think 
rightly, that thisis not a case of the pri- 
vate defence of person at all. Both parties 
went out armed on account of the dispute 
about the right to cut lac. Apparently the 
peons of Gour Babu had been collecting 
for some -days though that may not have 
arrived on the scene til the morning of 
the 22nd; the chaukidar says that they had 
not arrived the previous evening; and the 
twenty or thirty men whowere on the side 
of €howdhry were not collected in a mo- 
ment either. There was, therefore, ample 
time to: have recourse to the authorities, 
the Police Station being only six miles dis- 
tant aud it was the clear duty of Muham- 


mad Bukhsh Ohowdhry when he heard’ 


that armed peons were being collected on 
behalf of Gour Chandra Roy, to inform the 
authorities instead of raising an armed 
force on his own account, 

“Homicide upon chance-medley (or chaude 
meslee) borders very nearly upon man- 
slaughter, and in fact and experience, the 
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boundaries in some instances are scarcely 
perceivable, though in consideration of law 
they have been fixed....... In all cases of 
homicide excusable by self-defence, it must 
be taken that the attack was made upon 
a sudden oceasion, and not premeditated 
or with malice; and from the doctrine which 
has been above laid down, it appears that 
thelaw requires that the person who kills 
another in his own defenee should have 
retreated as far as he conveniently or safe- 
ly could to avoid the violence of the assault 
before he turned upon his assailant; and 
that not fictitiously, or in order to watch 
his. opportunity but from areal tenderness 
of shedding his brother's blood......... The 
party assaulted must, therefore flee, as far 
as he conveniently can, either until pre- 
vented by reason of some wall, ditch or 
other impediment or as far as the fierce- 
ness ofthe assault wil permit him; for 
it may beso fierce as not to allow him to 
yield a step without manifest danger of 
his life or great bodily harm, and then 
in his defence he may kill his assailant 
instantly. Before a person can avail him- 
self of the defence, that he used a weapon 
in defence of his life, he must satisfy the 
Jury that that defence wàs necessary; that 
he did all he could to avoid it and that 
ib was necessary to protect hisown life or 
to protect himself from such serious bodily |. 
harm as would give him a reasonable ap- 
prehension that his life was in immediate 
danger. If he used the weapon having no 
other means of resistance and no means — 
of escape, in such case, if he retreated as 
far as he could, he would be justified” 
(Russell on Crimes, Eighth Edition, pages 
“And it may be further observed 
that a man cannot, in any case, justify kill- 
ing another by pretence of necessity unless 
he were wholly without fault in bringing 
that necessity upon himself" (ibid, page 
711) "This statement of the law is based 


"upon authority [1 Hale, 440, 441, 481, 483; 


R. v. Smith (1)] which is as valid in 
India asin England. Now the accused in 
this ease had no notion of retreating. "They 
actually advanced .to meet the attack. 
There ean be no doubtthat this was a free 
fight for which both sides had come pre- 
pared. In Queen v. Jeolall (2) it was said, 
“In such a case there could be no private 
defence either to one side or the other. 


(1) (1837) 8 C. & P. 160, 
(2) ? W. R. Or. 34. 


(98 I. O. 1926] 


Both sides were evidently aware of what 
was likely to happen, for they both turned 
out in force and were armed with deadly 
weapons.” In In re Kalee Beparee (3) 
Y ere the appellants had been concerned 
in anaffray in which a man was killed, their 
liordships observed as follows: "There is 
good reason to believe that on both sides 
qd was irritation and also determina- 
tion to resort to force to support the rights 
and wishes of the parties; and the Judge 
expressly says that it appears from the 
evidence (and it must be taken, therefore, 
that he believes it in that respect) that 
there had been preparation on both sides 
for an armed encounter." It was held that 
under these circumstances it made no differ- 
ence who was the attacking party where 
both parties were armed and prepared for 
battle. The leading case is Kabiruddin v. 
Emperor (4) where it was laid down that 
according to the Penal Code no right of 
private defence arises in circumstances 
such as those of that case when both parties 
armed themselves for a fight to enforce their 
right or supposed right and deliberately 
engaged in very large numbers in a pitched 
battle. And in Queen-Empress v. Prag Dat 


(5) the opinion of Sir John Edge was quot- 


ed with approval “That when a body of 
men are determined to vindicate their 
rights, or supposed rights, by unlawful 
force, and when they engage in a fight with 
‘men who, on the other hand, are equally 
determined to vindicate by unlawful 
force their rights or supposed rights, no 
question of self-defence arises. Neither side 
is trying to protect itself, but each side is 
trying to get the better of the other.” 


There can be no doubt in the present 
case thatif Chowdhry’s men had wanted 
to get away from the fight, they could have 
done 80. 
makes it clear that after the leaders had 
had their discussion both parties continued 
to stand their ground for a considerable 
time aud it was in these circumstances 
that the fight took place, No right of 
private defence, therefore, arose; and in 
my opinion, the appellants were rightly 


- convicted. 


The appeal must be dismissed and the 


(3,10. L. R. 521. 

(4) 35 C. 368: 7 O. L.J. 359; 12 O. W. N. 384; 7 Cr. 
L J. 9256; 3 M. L. T. 385. 

E ©) 20 A. 459; A. W. N. (1898) 117; 9 Ind. Dec, (N. s.) 
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appellants willsurrender to their bail to 
undergo their sentences. 


Kulwant Sahay, J.—I agree. 
Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
CRIMINAL Reviston Case No. 652 op 1925 
(CRIMINAL Raviaton PerrrioN No. 540 op- 

1925 


March 19, 1926. 
Present:—Mr. Justice Wallace. 
KANDA RAJA-——CoMPLAINANT— 
PETITIONER 
VETSUS 
SANGIYA TREVAN AND OTHERS— 
AcOUSED——RESPONDENT18. 

Cr. P. C. (Act V of 1898), s. 208 (3)—Process for 
production of witnesses—Duty of Magistrate to issue. 

A Magistrate to whom an application is made by a 
complainant for issue of process for attendance of 
witnesses under s, 208 (3), Or. P. C., is not entitled to 


eril do so, without recording his reasons for such 
refusal. 


Petition, under ss. 435 and 439 of the Cr 
P. C., 1898, praying the High Court to 
revise an order of the Court of the 
District Munsif, Ramnad at Madura, in 
Cr. R. C. No. 23 of 1925, preferred against 
that of the Court of the Sub-Magistrate of 
Srivalliputtur in R. O. No. 8of 1925. 

Mr. Watrap S. Sübramania I yer, for the 
Petitioner. 

Mr. K. S, Ramabhadra Iyer, for the Re- 
spondents, 

The Public Prosecutor for the Crown. 

ORDER.—The Sub-Magistrate has 
given no reasons for not summening the 
witnesses named in the complainant's second 
list. Under s. 208, cl. (3) of the Cr. P. C 
he is bound to doso. The remark of the 
Distriet Magistrate that the Sub-Mzgis- 
trate found that suffieient case has not been 
made out and, therefore, declined to summon 
further witnesses, is not based on anything 
recorded by the Sub-Magistrate, and ia 
only a surmise. The result is that the 
petitioner has been refused, for no reasong 
the opportunity of putting forward his 
whole case before the Magistrate. The 
Magistrate is not entitled to refuse to do 
the duty which the Code lays on him and 
he must be directed to do it now. The 
case must, therefore, be re-opened, and the 
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order of discharge is hereby set aside and 
the case must be. re-heard and it will be 
re-heard by the Sub-Divisional Magistrate, 
Sivakasi. mE 

Itis stil open to the Magistrate to 
decide for himself whether he should issue 
summons to the prosecution witnesses 
whom he refused to summonand if he 
refuses again to summon he must record 
his reasons. 


V. N, V. Case remanded. 


BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No.19 or 1920. 
June 26, 1926. 

Present :-—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
EMPEROR--PRoskEOUTOR 
versus 
DHARALA MANGAL JAMA—AcousED. 

Bombay District Municipal Act (III of 1901), 
s. 155—Daily fine for prope n EE legality 
XH i , necessi ; 
ee s 155 jal ine Bombay District Municipal Act 
a Magistrate cannot impose a continuing daily fine 
where there has been no previous conviction. [p. 401, 


ed 
s fhe absence of a clear statutory enactment 


empowering a Magistrate to do so, he cannot sentence 
a person to pay a fine fora prospective offence, and 
can impose a daily fine only for failure or dis- 
obedience which is proved to have continued for a 
certain period after the date of the first conviction, 
or after the date of such notice or requisition as may 
be required by the enactment. [ibid. | 2 

Byramji Pudumji v. Emperor (D, In re Limbaji 
Tulsiram (2), applied. "A 

Reference made by the District Magistrate, 
Kaira. 

Mr. K. N: Koyajee, for the Accused. 

Mr. S. S. Patkar, Government Pleader, 


for the Crown. 

JUDGMENT.—These are three cases 
where certain persons have been convicted 
and. sentenced, under s, 155 of the Bombay 
District Municipal’ Act, by the Third Class 
Magistrate of Anand. He sentenced each 
of them to pay & daily fine untilthe encroach- 
ment complained of is removed. 

The District Magistrate has referred the 
cases to this Court on the ground that the 
sentences were illegal, as there was no pre- 
vious conviction under that section, and a 
prospective fine'iB not justified without 
Buch a previous: 
to the view taken by this Court in 
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conviction, according ` 


[98 I. O. 1926] 


Byramji Pudumji v. Emperor (1) He re- 
commends that the order for a daily fine 
should be converted into a sentence of sub- 
stantive fine, viz., in one case (No. 20 of 1926) 
a fine of Rs, 50, in the other two eases the 
amount ofa fine already recovered, t.e., 
Rs. 37-14 in Case No. 21, and Rs, 40-2 in 
Case No. 19. i | 

We have heard Mr. Koyajee on behalf of 
the accused in Case No. 19, and the Goverr- 
ment Pleader for the Crown. It is quite 
clear that this Court as well as the High 
Courts of Allahabad, Calcutta and Madras 
have ruled that in cases of this kind a 
Court cannot sentence a person fo pay a 
fine fora prospective offence, but can only 
impose a daily fine for failure or disobe- 
dienee which is proved tohave continued 
fora certain period after the date of the 
first conviction, orafter the date of such 


notice or requisition as may be required 


by the enaetment. Ofcourse, if such an 
enactment clearly says thatthe Magistrate 
can fine prospectively, then that prin- 
ciple will not apply. But s. 155 of the 
Bombay District Municipal. Act is as fol- 
lows:— 

“Whoever disobeys or fails to comply with 
anylawful direction given by any written 
notice issued bya Municipality under any 
power conferred by this Chapter, or fails to 
comply with the conditions subject to 
which any permission was given. to him by 
the Municipality under any power so con- 
ferred, shall, if the disobedience or failure 
is not an offence punishable under any 
other section, be punished with fine which 
may extend to fifty rupees, and with further 
fine which may extend to five rupees for 
every day on which the said disobedience 
or failure continues after the date of the 
first conviction.” 

The last words “after the date of the first 
conviction” seem to me toshow that what 
was really intended is that there should have 
been a conviction for a previous breach, 
and then a subsequent conviction for con- 
tinuing the breach after the date of that first 
conviction. 

A similar power of imposing a continu- 
ing fine, after thedate of the first conviction, 
is contained in 8. 94, sub-s. (3); s. 113, sub- 
s. (2; s. 122, sub-s. (3); s. 123, sub-s. (2); 
s. 125, sub-s. (2); and s. 129. How these 
provisions came to be enacted will be 
clear from a comparison with the provisions 


- (1) 52 Ind. Cas. 288; 43 B. 836; 21 Bom. L, R. 759; 20 
Cr. la, J, 624. 


hS 


. prosecution. 
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ofthe previous District Municipal Act (Bom. 
Act VI of 1873). That Act contained sec- 
tions which correspond to those that I have 
just mentioned. In most of them no specific 
penalty was provided for contravention of 
the provisions of the section, but it was 
said that whoever contravened the provi- 
sions of the section “shall be liable to the 
penalty hereinafter provided.” Then came 
s. 74, clause (1) of which prescribed that 
certain fines, such as Rs. 25, Rs. 50 and 
Rs. 100, could be imposed for an offence 
under the specific sections méntioned. Then 
clause (2) lays down :— 

“Any person who after conviction or 
notice, as the case may be, continues the 
offences referred to in the sections of this 
Act hereinafter enumerated shall, in ad- 


‘dition fo any penalty which may have been 


imposed, be liable for each day of such con- 
tinuance to the penalties herein prescribed 
with reference tosuch sections respective- 
ly.” 
Then a limit of fne is prescribed, viz., 
for certain sections one of Rs, 8, for others 
Rs. 10, and in the case of one section Rs. 30. 
That clause clearly implies that the addi- 
tional penalty was to be imposed only after 
the conviction or notice,and when it had 
been found that the disobedience continued. 
That would, of course, entail a subsequent 


The Act of 1901 is mainly based on the 
provisions ofthe old Act of 1873, and there 
isa presumption that, in the absence of 
clear words to the contrary, the Legislature 


intended a similar policy. The case is 


analogous to that of s, 138, sub-s. (2), which 
says that the offender shall be punished 
with fine which may extend to Rs. 50, and 
upon anysubsequent conviction to Rs. 500. 
That follows the corresponding provisions 
of s.65 of the Act of 1873. Therefore, in 
my Opinion, there are grounds for holding 


. that the view taken bythis Court in Byramj1 


Pudumji v. Emperor (1) and In re Limbaji 
Tulsiram (2) applies to a ease under s. 155 
of the Bombay District Municipal Aet. 
Accordingly, we agree with the District 
Magistrate that the sentences of fine im- 
posed in these cases were illegal. Wethink 
the best course is to substitute in each 
case a fine of Rs. 50, against which will 
be credited theamount of any fine already 
recovered. The sentence of ten days’ 
simple imprisonment in default will remain. 
A. N. A. Order accordingly. 


- (2) 22 B. 766; 11 Ind, Dec. (x. s.) 1094, 
20 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 759 or 1925. 
March 9, 1926. 

Present:—J usticeSir Oharu Chundur Ghose, 
Kr., and Mr. Justice Duval, 
BATASIMONIDASI—ACCUSED—APPELLANT 
VETSUS 
EMPEROR—-RESPONDENT, 

Bengal Excise Act (V B. C. of 1909), s. 46—Eixceisė 
0ffence—Statement to Excise Officer, admissibility of 
—Opinion of Exeise Officer—Search witnesses, duty of 
Magistrate to call—Prosecution, to be fairly con- 
ducted, . 

In a prosecution for an offence under the Bengal 
Excise Act statements obtained from the aécused 
by Excise Officers after the accused had been taken 
to the excise barracks and was in the custody of the 
Excise Officers are not admissible in evidence as the 
^re be considered to be voluntary. [p. 403, col. 
2. 

The opinion of an Excise Officer that a person 
accused of illicit sale and possession of cocaine hada 
reputation of being a dealer in such article on a large 
VD is wholly inadmissible in evidence. [p. 404, col. 


A Magistrate should insist on the production in 
Court of the witnesses who were present at the search 
ofthe accused’s premises, where the only witness of 
the search examined is à person who stands well with 
the Excise Authorities. [p. 403, col. 2; p. 404, col. 1.] 

Prosecutions should be conducted fairly and square- 
ly.and nothing should be doneto give grounds for 
complaints on the part of the accused of unfairnesa. 
[p. 405, col. 1.] 


Criminal appeal against an order of the 
Additional Ohief Presidency Magistrate, 
Calcutta, dated the 10th November, 1825. 

Sir B. C. Mitter, Mr. S. K. Sen, Babus 
Prabodh Chundra Chatterji and Babu Suraj 
Kumar Dutt, for the Appellant. 

Mr. B. L. Mitter, Advocate-General and 
Mr. J. C. Guha, for the Crown. 

JUDGMENT.—The appellant before 
us, Srimati Batasi Moni Dasi, has been con- 
victed by the learned Additional Chief 
Presidency Magistrate of Calcutta under 
s. 46 of the Bengal Excise A 3t (V of 1909), 
for having sold cocaine and for being in 
possession of cocaine without a pass or 
license, and has been sentenced to undergo 
rigorous imprisonment fora period of one 
year under each of the said two charges, the 
sentences to run consecutively, 


The trial commenced on the 5th Febru- 
ary, 1925, and did not terminate till the 
l0th November, 1925. On the day the trial 
commenced, the case against the present 
appellant was split up into two parts, viz. 
one charge in respect of the sale of 3 oz. of 
cocaine, and the other in respect of posses- 
sion of cocaine. The case relating to the 
sale. of cocaine was ordered to bs pres 
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'ceeded with, and on the 3rd March, 1925, 
the. Magistrate passed an order to the 
effect that the case in respect of posses- 
sion of cocaine would be taken up after 
the disposal of the casein respect of the 
sale of cocaine. This was done apparently. 
beeause, as the Magistrate himself said 
later on, he had no idea that the second 
charge against the accused related: to a 
case of possession of cocaine on the same 
day as that on which it was alleged she 
sold the 3 oz. of cocaine. This Court hav- 
ing been moved by the accused against 
the order for adjournment of the hearing 
of the second charge, the Chief Justice 
and Mr. Justice Panton directed, on the 
27th May, 1925, that the two charges, viz., 
. for sale and for possession of cocaine, 
against the accused should be proceeded 
with in one and the same trial. This was 
accordingly done, and, as stated above, the 
trial-came to an end on the 10th November, 
1925, the delay in disposal being partly 
due to the accused's illness. 

In passing sentence upon the aceused, 
the Magistrate observed as follows:—* The 
evidence shows that the accused was carry- 
ing on cocaine dealing in a very large 
way. It has been elicited in cross-examina- 
tion that her reputation for years has been 
that of one of the most notorious of co- 
caine dealers. In the course of his speech 
for the defence, Babu Kristo Lal Dutt 
stated that she possessed some of the finest 
equipages in Calcutta and three motor-cars; 
and exemplary punishment is necessary. I 
sentence the accused to one year's rigorous 
imprisonment under each charge, the sen- 
‘tences to run consecutively.”  . 

In view of the order which we propose 
to make, the extract from the judgment of 
the Magistrate set out above requires 
separate consideration. But before we 
advert toit, it will be desirable to state 
shortly the facts giving rise to the pre- 
sent prosecution. It appears that some 
time in January, 1925, information was 
received by the Superintendent of Excise, 
Mr. S. N. Roy, that cocaine was being sold 
by the accused in contravention of the pro- 
visions of s. 46 of the Bengal Excise Act, 
Mr. Roy thereupon arranged with one 
Ram Lakshman Singh to purchase cocaine 
from the accused. On the 26th January, 
1925, he gave Ram Lakshman Rs. 180 in 
currency notes, the numbers of which had 
. been previously taken down by him on 
a piece of paper (Ex. 2 in the case), Ram 
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Lakshman, who was accompanied by two 
other persons, named T. Ali and Inspector 
B. K. Bose, was thereupon sent with orders 
to purchase eocaine from the accused. Ram 
Lakshman went into the aceused's pre- 
mises, while the others waited a short 


distance away. This was about P.M. in .- 


the afternoon. It is alleged that Ram 
Lakshman purchased 3 oz. of cocaine from 
the accused for a sum of Rs. 180, and 
that payment was made to the accused in 
notes, the numbers of which, as stated 
above, had been taken down (Ex. 2). 

Mr. Roy, on receipt of information of the 
purchase of cocaine, raided the premises of 
the accused, that is, premises No. 28, Am- 
herst Street. The raiding party went in 
ten taxi cabs, and scaling ladders were 
used forthe purpose of getting into the 
accused's premises. Ram Lakshman said 
in the presence of the accused that he had 
purchased 3 oz. of cocaine from the accus- 
ed, but the latter denied that she had 
sold any cocaine to Ram Lakshman. The 
premises were thereupon searched, and a 
large number of packets of cocaine were 
discovered in the kitchen: scrapings from 
the floor were also taken, and, as will be 
seen later, they also contained cocaine. A 
search list was prepared, being Ex. 9/1, 
and it appears that the articles which were 
suspected to contain cocaine were sealed in ' 
the presence of the accused, she also 
sealing- the same. Some of the packets of 
cocaine were intact and some were half 
burnt, and it was alleged that the accused 
and two other women being her maid- 
gervants were putting some packets in the 
fire in the kitchen at the time when they 
were surprised by the raiding party. Mean- 
while, the Superintendent, Mr. Roy, hav- 
ing received information that the money 
which had been given by him to Ram 
Lakshman had found its way into a shop 
at premises No. 27, Amherst Street, these 
premises being also owned by the accused, 
proceeded to the shop in question and re- 
covered certain of the currency notes to 
the value of Rs. 98, mentioned in Ex. 2, 
from one Pran Ballabh Shaw, who was in 
charge of the shop in question. In conse- 
quence of a statement made by Pran 
Ballabh (who was an accused in the case, 
but has been discharged) early next morn- 
ing Rs. 70 more of these notes were re- 
covered from a rice shop at Tollygunge. Be- 
sides the articles found in the kitchen, 
there was also found in the bed-room of 
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scales. The suspected packets of cocaine, 
as also the scales, certain empty tins, 
some water and other articles were sent 
to the Chemical Examiner for Oustoms 
and Excise, and it was discovered that 
there was cocaine inthe packets referred 
.to above, in the scrapings from the floor 
which had been taken and also on the 
scales. Thereafter the present prosecution 
was started, with the result indicated above. 

The accused alleged that, on some date 
previous to the search, there had been a 
quarrel between her and the Superintend- 
ent of Excise, Mr. Roy, over a debt due 
to the shop at No. 27, Amherst Street, by a 
deceased connection of Mr. Roy, and that, 
as a result thereof, her premises were 
raided out of pure revenge by the Excise 
people. She alleged that the search of 
her premises was conducted in a spirit of 
vindictiveness, and went on to state as 
follows:— ! 

“That nearly 70 men, Excise and Police 
Officers, rushed pell mell into the house, 
some rushing up the staircase, some scal- 
ing over ladders, and the Excise men 
overran the whole house, wantonly break- 
ing doors, panels, glasses, almirahs and 
boxes, tearing up bolesters and pillows, and 
doing various other acts of wanton mis- 
chief; that immediately the. raiding party 
reached the first floor, I was seized by 
two Excise orderlies, under orders of In- 
spector, S. O. Mozumdar, in my bed-room, 
and threatened to be dishonoured if I 
made the slightest attempt at movement: 
that I protested against the wanton des- 
truetion of my properties and wanted per- 
mission to send for a Magistrate, but 
no heed was paid to my request, and 
they proceeded with the search of the 
whole house indiscriminately while I was 
in that position: that after ransacking the 
house for more than 3 hours some articles 
were brought into the bed-room, where 
the search witnesses were waiting all the 
time, and a list of them was made out, and 
I was asked to put my seals on some of 
the articles: I was also asked to put my 
thumb impression on the search list, which 
I declined to do as I did not understand 
English, but which I had to do for fear of 
molestation: that I was kept in custody in 
my house till 1 o'clock in the morning 
=- and then taken without food and even a 
drink of water, and without being allowed 
to answer calls of nature: that thereafter 
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I was removed to the Excise barracks where 
I was kept in the same condition, and was 
compelled to put my thumb impression on 
a piece of paper: that it was the next morn- 
ing at 6 o'elock when T was taken to the 
Sukea Street Thana that I got my first 
drink of water after 14 hours of physical 
worry and harrassment: thatit was abso- 
lutely untrue that I sold 3 oz. or any co- 
caine to Ram Lakshman, as falsely alleg- 
ed by him, orthat I ever possessed any 
cocaine in the house.” It appears that 
during the examination and cross-examina- 
tion of the witnesses the mannerin which 
the search was conducted was gone into. 
The accused complained to the Magistrate 
that a full note had not been taken down 
in recording the evidence of the fact that 
the Superintendent of Excise, Mr. S. N. 
Roy, admitted that 16 or 17 bolsters or 
pillows were torn open during the search, 
and that the witness, Bhubaneswar Shaw, 
had said that Mr. Roy told the accused 
“that he would give her a shos-beating 
and turn her out of the house." (See in 
this connection the petition of the acecuze] 
filed on the 6th November, 1925, and the 
Magistrate’s remarks thereon.) 

Turning now to the evidence on recordt 
at the outset we must express our regrer 
that various matters which ought nevre 
to have been allowed to get on to th 
record have been so allowed by the Ma 
gistrate. In our opinion the statements 
which had been obtained from Pran Bal- 
labh Shaw and the accused are not such 
as should have been received in evidence 
at all. They were taken by the Excise 
Officers after they had taken the accused 
and Pran Ballabh to the Excise barracks, 
and while they were in custody,and they, 
i. e., the statements, in our opinion, can- 
not beconsidered voluntary statements, and 
it is surprising that these should have been 
made exhibits in the case. It is equally 
surprising that the Magistrate should have 
asked the Superintendent of -Excise, Mr. 
Roy, what reputation the accused had, and 
that he should have allowed Mr. Roy's 
opinion of the accused’s reputation as be- 
ing a dealer in cocaine on a very largo 
scale to be admitted in evidence and to 
influence him in his decision. Further, in 
our opinion, the Magistrate should have 
insisted on the production in Court of the 
search witnesses who were present at the 
We are 
nob unmindful of the fact that K, N, Bose, 
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who was present atthe search, has been 
examined, but some, atleast, of the other 
Search witnesses referred toby Mr. Hoy in 
the course of his evidence, should have 
been examined before the Magistrate, K. 
N. Bose is obviously a person who stands 
well with the Excise Authorities, It is 
admitted that he is a neighbour of the 
Superintendent of Excise, and that he has 
often been out on cocaine raids with the 
Superintendent, and that he expects a 
reward on conviction of the accused. These 
and other matters have led us to scrutinise 
the evidence in this case with some degree 
of suspicion, and what we have done is to 
eliminate from’ our consideration such parts 
of the evidence, both oral and document- 
ary, to which exception can justly be taken. 
But having done .so, we are bound to 
state that the residuum ofthe evidence on 
record and the accused’s statements in 
Court are sufficient to justify the convic- 
tion of the accused. There is, in our 
opinion, abundant evidence that cocaine 
was found on the premises of the accused 
at the time of the search; whether there 
were as many as 500 packets of cocaine 
or not is a circumstance into which we 
need not enter. The fact that cocaine was 
found in the premisesof the accused can- 
not be denied. There isno substance in 
the contention that the accused had no- 
thing to do with the cocaine which was 
found atthe search, and that it was the 
maid-servanta who had brought the cocaine 
in question into the premises. The suspect- 
ed packets, as stated above, were sealed 
at the time of the search, one of the seals 
being the <aecused’s. They were examined 
by the Chemical Examiner for Customs 
and Excise, and it is noteworthy that traces 
of cocaine were found on the pair of scales 
belonging to the accused which were in 
an iron safe in the accused's bed-room of 
which the accused produced the key. There 
is also, in our opinion, sufficient evidence 
on record to justify the conclusion that the 
accused had sold cocaine to Ram Laksh- 
man Singh. Ram Lakshman Singh's evi- 
dence has been subjected to minute and 
vigorous criticism. It is said that there is 
evidence that Ram Lakshman will geta 
reward of as much as Rs. 500 on conviction 
of the accused, and that indications are 
not wanting on the record to show that 
Ram Lakshman is à man who is more or 
less in what is called the pocket of Excise 
Authorities, A great deal of criticism has 
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also been levelled at the evidence by which 
it has been sought to connect the find of 
the currency notes, of which the numbers 
had been taken down previously, in the | 
shop where Pran Ballabh Shaw is em- 
ployed, with the accused, We are free to 
admit that the evidence on this last point 
is not particularly satisfactory. After we 
have eliminated from our consideration 
Exs. 4and 9, being the statements made 
to the Excise Officers, but making all al- 
lowances in favour of the aceused, we do 
not see that there isany escape from the 
conelusion that she did sell 3 oz. of cocaine 
to Ram Lakshman Singh, and that the 
notes paid therefor’ did pass to her ten- 
ant's shop and some of them therefrom to 
Tollygunge. At the time whenthe accused's 
premises were raided, the quantity of co- 
cains which it was alleged she had sold to 
Ram Lakshman was produced before her. 
No doubt, she denied that she had sold 
the cocaine to Ram Lakshman; we do not 
see what else she could do under the cir- 
cumstances; but the evidence of Inspector ` 
B. K. Bose, Inspectors SG. O. Mazumdar, 
and T. Ali, corroborating Superintendent, 
Roy, on this point, must be accepted. The 
result, therefore, as indicated above, is 
that, in our opinion, there is sufficient evi- 
dence on the record to justify the convic- 
tion of the accused on the two charges men- 
tioned above. l 

There now remains for us to consider the 
question of the sentence to be inflicted on 
the accused. It is apparent from the judg- 
ment of the Magistrate in this case that ex- 
traneous matters have been allowed to 
influence him in determining the sentence 
which he passed on the accused. There is, 
in our opinion, no evidence to show that 
the accused was carrying on cocaine-deal- 
ing ina very large way. We have already 
commented on the faet how evidence of 
repute was extracted by the Magistrate 
during the cross-examination of Mr.S. N. 
Roy. There is also no evidence on the 
record that the accused possessed some 
of the finest equipages in Caleutta and 
three motor-cars. What the possession of 
equipages and motor-cars by the accused 
had got to do with the question of the 
sentence to be passed on the accued passes 
our comprehension. The learned Advocate- 
General very properly expressed his deep 
regret on behalf of the Crown that these 
and other irrelevant matters should have 
been referred to by the Magistrate in hig 
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judgment, and at the way in which the 
case had been conducted in the Police 
Court. There may be exaggerations in the 
complaint made by the accused about the 
manner in which her premises were search- 
ed and the way she was treated; but 
indications are not wanting on the record 
to show that the search was conducted and 
the. accused detained in an inconsiderate 
manner. The prosecution, in cases of this 
nature or for the matter of that in every 
case, ought to be conducted fairly and 
squarely, and nothing should be done so 
as to give grounds for complaints on the 
part of the accused such as have been made 
in this case. We trust it will not be neces- 
sary for us to repeat the observations we 
have just made in future. 

The sentence inflicted on the accused, 
namely, one year's rigorous imprisonment 
on each of the two charges, the sentences to 
run eonsecutively, is, in our opinion, if not 
outrageous, extraordinarily severe and quite 
uncalled for. After full and careful con- 
sideration of the entire record, we have 
come ‘to the conclusion that the ends of 
justice would be sufficiently met if we 
sentenced the accused to undergo rigorous 
imprisonment for a period of one month 
and to pay a fine of Rs. 500 and, in de- 
fault, to undergo rigorous imprisonment 
for one month more, on each of the two 
charges, the sentences to run consecutive- 
ly. We accordingly modify the sentences 
in manner indicated above, and with this 
modification we dismiss the appeal, The 
appellant who is on bail must surrender to 
her bail bond, and serve out the remainder 
of the modified sentences. : l 

A. N, A. Sentences modified. 
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A Magistrate is not disqualified bys. 556 of the 
Or. P. O, from trying a case based on a private 
complaint and which. has not been filed under his 
direction or sanction merely and solely on the 
ground that the validity of certain orders passed by 
him in his capacity as an Executive or as a Revente 
Officer is directly put in issue in the case and that 
the innocence or the guilt of the accused depends to 
a considerable extent on the effect of such orders. |p. 
406, col. 1.] 

A direct personal pecuniary interest, however 
small, in the result of acase disqualifies a Judge, 
Magistrate or Justice from trying acase. [ibid.} 

Where, however, the interest is not pecuniary, the 
disqualifying interest should have substantially the 
same effect so as to create a reasonable suspicion of 
bias; but amere possibility of a bias is net enough. 
[p. 406, col. 2.] 

Dimes v. Proprietors of Grand Junction Canal ‘1°, 
R. v. Recorder of Cambridge (2), R. v. Rand (3), R. v. 
Hammond (4) and R. v. Gaisford (5), relied upon. 

R. v. Meyer (6), R. v. Handsley (7), R. v. Farrant (8), 
Allinson v. General Medical Council (9) and R. v. Hug- 
gins (10), relied upon. 

Where the only interest in the result of a case tried 
by a Magistrate is that he is concerned in it in his 
public capacity it may fairly be presumed that his 
interest is not so substantial as to warrant the 
inference that he is likely to havea real bias in the 
matter. It would be otherwise, if in addition to hia 
being so interested, there are other circumstances to 
suggest the real likelihood ofa bias. [ibid.] 


Application to transferthe case from the 
Court of the Sub-Divisional Magistrate, 
Larkana. 

Mr. Partaprai D. Punwani, for the Appli- 
cants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Opponent. 


JUDGMENT.—Transfer applicaticns 
Nos. 269 and 270 of 1925 are both connected 
and arise out of the same facts. 

It appears that there is a dispute be- 
tween Ghulam Haider, a zemindar, on the 
one hand and certain Chandias belonging 
to the cultivating class and one Mohandas, 
also a zemindar, on the other, over certain 
alluvial land which is liable to constant 
erosion and toits being thrown out by the 
river and made available for cultivatión 
after the river has again receded. 

It is said that the Chandias removed by 
force certain quantity ofraw produce re- 
cently from a certain part ofthis alluvial 
land which is claimed by Ghulam Haider 
as his own and within his boundaries. 
The removal of the raw crop is the sub- 
ject-matter of the first complaint against 
Ohandias. 

During the pendency of the first com- 
plaint, Mohandas and some other persons 
are again said to have removed by force 
the whole crop after it had become ready 
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from thesame piece of land and this has 
been made the subject-matter of the second 
complaint. 

. The defence of the accused is inter alia 
the denial of the proprietary right of 
Ghulam Haider to the disputed land which 
‘is claimed to have been in their possession 
and to have been cultivated by them. 

- The grounds on which the transfer of the 
two casesis sought are :— 

1. That the learned trying Magistrate in 
his capacity as the Deputy Collector was 
concerned in the settlement of disputes be- 
tween the two parties as to their respective 
claims over the disputed land and itis prac- 
- tically his own order or at any rate the order 
passed by the Collector on the recommenda- 
tion of the learned Magistrate which forms 
the foundation of the prosecution case. The 
time when it was communicated to the par- 
ties, its effect and validity are all said to be 
important factors in the determination of 
the criminality or otherwise of the accused 
persons, 

2. That the learned Magistrate has ex- 
hibited a certain amount of bias in the pro- 
ceedings and especially in his orders refus- 
ing bail, and 

3. Thatheisanimportant witness for the 
defence. 

“As an abstract propoaition, I am not pre- 
pared to hold that a Magistrate is dis- 
qualified by s, 556, Cr. P. C., from trying a 
case based on a private complaint and 
which has not been filed under his direction 
or sanction merely and solely on the ground 
that ihe validity of certain orders passed 
by him in his eapacity a8 an Executive or 
as a Revenue Officer is directly put in issue 
in the case and that the innocence or the 
guilt of the accused considerably depends 
on the effect of such orders. 

This section is based on the maxim nemo 
debet esse judex in propria causa, The 
expression ‘party or personally interested’ 
used therein has been the subject of several 
English decisions. According to those 
decisions it is well established that a direct 
personal pecuniary interest, however small 
in the result of the case, disqualifies a 
Judge, Magistrate or Justice from trying a 
ease: Dimesv. Proprietors of Grand Junction 
Canal (1), R. v. Recorder of Cambridge (2), R. 


- (1) (1852) 3 H. L. C. 759; 17 Jur. 73; 10 E. R. 301; 88 
R. R. 330. 


. _ (2) (1857)8 El & Bl 637; 27 L. J.M. ©. 160; 4 
Jur. (N. s.) 334; 6 W. R. 80; 120 E. R. 238; 112 H, R. 


p 
Moo 4. 
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v. Rand (3), R. v. Hammond (4), R. v. Gais- 
ford (5), but where such interest is not 
pecuniary the disqualifying interest should 
have substantially the same effect so as to 
create a reasonable suspicion of bias. R.v. 
Meyer (6), R. v. Handslay (7), R. v. Far- 
rant (8), Allinson v. General Medical Council 
(9), R. v. Huggins (10) and as pointed out 
in R.v. Rand (3) the mere possibility ofa 
bias 1s, however, not enough. The same 
consideration should, in my opinion, apply 
in interpreting the expression “a party or 
personally interested" as used in s. 556 of 
the Code. Where the only interest in the 
result of a case tried by a' Magistrate is 
that heis concerned in it in his public 
capacity it may fairly be presumed that his 
interest is not so substantial asto warrant 
the inference that he is likely to have a 
real bias in the matter. 

This is clear from the explanation to - 
s. 556 which in express terms provides that 
a Magistrate shall not be deemed to be "a 
party or personally interested" merely by 
the' fact that heis concerned in the case 
in his public capacity. If in addition to 
his being so interested there are other 
circumstances to suggest the real likelihood 
of a bias, itis another matter, and this again 
has been sufficiently indieated by the illus- 
tration to the section which provides that a 
Collector who has directed a prosecution for 
a breach ofthe Excise Laws is disqualified 
and this would be so not merely on ac- 
count of his being interested generally in 
the administration ofthe Excise Laws but 
by the further fact ofhis having directed 
the prosecution and being thereby deemed 
to be either a party or otherwise substantial- 
ly interested in its result. 

In my opinion, therefore, the fact that 
the validity and the effect of the orders, if 
any, passed by the learned Magistrate in 
his capacity as Deputy Collector is likely 
to be challenged before him-would be no 
ground to oust his jurisdiction and further 


(3) (1866) 1 Q. B. 230; 35 L. J. M. C. 157. 

(4) (1661) 9 L. T. 493; 12 W. R. 208; 27 J. P. 793; 
140 R. R. 824. 

(5) (1892) 1 Q. B. 381; 61 L. J. M. €. 50; 66 L. T, 

: 56 J. P. 247. ! 


(6) (1876) 1 Q. B. D. 173; 31 L. T. 247; 24 W. R. 398, 

(7) (1882) 8 Q. B. D. 383; 51 L. J.M. C. 137; 30 W. 
R. 365; 46 J. P. 119. 

(8) (1888) 20 Q. B. D. 58; 57 L. J. M. O. 17; 57 L. T. 

0; 36 W. R. 184; 52 J. P. 116. 

(9) (1894) 1 Q. B. 750 at p. 758; 63L. J. Q. B. 534; 
9 R. 217; 70 L. T. 471; 49 W. R. 289: 58 J. P. 549. 

(10) (1895) 1 Q. B. 563; 64 L. J. M. G. 149; 15 R. 203: 
72 L. T. 193; 43 W. R. 329; 59 J. P. 104; 


[98 L-O. 1926] 


that it would not by itself bea sufficient 

ground under s. 520 ofthe Code to war- 

P a transfer of the proceedings from his 
e, 

The second ground is more substantial. 
The order passed by the learned Magistrate 
refusing bail to some of the accused per- 
sons after this Court had granted bail to 
those who had applied for bail to this Court 
and the explanation submitted by the 
learned Magistrate to the District Magis- 
trate on theapplieation for transfer dis- 
close & certain amount of apparent bias 
against the accused and are open to a 
reasonable suggestion that the learned 
Magistrate has prejudged the case. The 
expressions in the order refusing.bail that 
tha accused had “even defied the orders 
of the Revenue Authorities” and “that they 
committed another dacoity in defiance of 
- the lawful orders of the Executive Authori- 
ties" exhibit a certain amount of anxiety 
on the part of- the learned Magistrate to 
uphold the action ofthe Revenue Authori- 
ties he himself being the head of that 
Sub-Division. The explanation of the learn- 
ed Magistrate again proceeds on the 
assumption that the main ground on which 
the guilt of the aecused would depend 
is not thevalidity of the orders but on 
the question whether the complainant, 
Ghulam Haider, had agreed to abide by 
the oath of Mohandas on the Gita as to 


the proper boundaries of hisland and if. 


that oath had been taken so as to work as 
estoppel in favour of the accused. In my 
opinion the observations made by the 
learned Magistrate coupled with the fact 
that he is also the Revenue Authority are 
such as to create a reasonable apprehension 
in the minds of the applicants that they 
would not have a fair trial at his hands. 

I am also inclined to the view that the 
third ground urged is not without founda- 
tion and that the learned Magistrate's name 
has not beeu mentioned as a witness only 
with the object of obtaining a transfer but 
in the bona fide belief that he is a proper 
witness in the case. Admittedly the learn- 
ed Magistrate was present at what he 
has called theconfirmation of the bounda- 
ries fixed by the mukhtiarkar and though 
he considers that if at all any evidence 
was required by the applieants of what 
happened then such evidence could be 
supplied by the mukhtiarkar, I do not think 
the applicantsshould be forced to content 
themselves with the evidence of the mukh- 
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tiarkar in preference to that of the learned 
Magistrate himself. 

The learned Public Prosecutor has urged 
that as the offence with which the appli- 
cants are charged is one under s. 395, 
Indian Penal Code, the cases may .be 
ordered to be committed to the Sessions. 
I am not prepared to accede to his request 
as it will place the applicants at a great 
disadvantage and cause a certain amount 
of hardship on them by being deprived 
of the knowledge of what the prosecution 
case is and the chance of satisfying the 
Committing Magistrate that there is no case 
for committal. 

I think thatitis a fit case in which I 
should order a transfer. 1 accordingly 
direct the District Magistrate, Larkana, 


‘to try the case himself or to send it 


for trial to another Magistrate subordinate 
to him. 


P. B. A. Order accordingly. 


BOMBAY HIGH COURT. 
ORIMINaL RgrERENCE No. 63 or 1925. 
. October 14, 1925. 
Preseni:—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
EMPEROR—ProsgcotTor 
versus 
HARJIVAN VALJI—Aocccessg», 

Bombay District Municipal Act (III of 1901), ss. 
48 (1) (j), 77 (2)—Octroi—Goods in transit through 
Municipality, whether liable to pay octroi duty— 
Non-payment, whether offence—Master, Liability of, for 
acts cf servants Knowledge of master, inference from 
conduct— Defraud, meaning of—Hvidence of similar 
instances, admissibility of-—Evidence Act (I of 1872), 
s. ló—Cr. P. C. (Act V of 1898), 3. 842, non-com- 
pliance, effect of —Evidence in connected cases, admis- 
sion of, whether vitiates trial. 

Bye-law No. 1 of the bye-laws framed by the 
Kalyan Municipality under s. 48 sub-s. (1) (7; of the 
Bombay District Municipal Act, though primarily 
applicable to goods imported for use and consumption 
within the Municipal limits covers also goods in 
transit andsuch goods also are, therefore, liable to 
the payment of octroi duty within the meaning of 
s. 77 (2) ofthe Act though the duty is paid in such 
cases merely as a deposit to be refunded afterwards. 

Where an atcused knew that his lorry drivers used 
to drive straight on with the aceused's goods through 
the limits of a Municipality without giving the 
Municipal Officers a chance of inspecting the con- 
tents of the lorries, and was systematically shutting 
his eyes to the conduct of his drivers, it is open to 
the Courts to infer connivance’ and consent of the 
accused to the conduct of bis servants. The word 
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‘defraud’ is used in s. 77 (2) of the Bombay District 
Municipal Act in its popular sense of wrongfully 
depriving a person of some right or property to 
which he is entitled whether deceitfully or not, and 
not in its ordinary legal sense which involves the 
two conceptions of deceit and injury to the person 
deceived. |p. 410, col. 1; p. 412, cols. 1 &2.] 

Per Fawcett, J.—The reading of depositions taken 
in one case ag,evidence in another case with the con- 
sent of the. Pleaders for the Crown and ‘the accused, 
though en irregular procedure, does not constitute 
an illegality which vitiates a trial. [p. 409, col. 1] 

A trial cannot be held to be void for non-com- 
pliance with the provisions of s. 342, Or. P. O., 
where in reply to the query ofthe Magistrate as to 
what he had to say the accused offers a written 
statement without giving any oral statements. [p. 
408, col. 2.] 

In a trial for non-payment of octroi duty evidence 
that the accused had been connected with similar 
cases of non-payment of octroi is admissible to prove 
knowledge or intention of the accused. [p. 413, col. 1.] 

Whenever ib is necessary to rebut, even by 
anticipation, the defence of accident, mistake or other 
innocent condition of mind, evidence that the accused 
has been concerned ina systematic course of conduct 
of same specific kind as that in question may be 
given. [p. 411, col. 1.] ] 

Reference made by ther Sessions Judge, 
Thana. À 

Mr. K. V. Joshi, for the Accused. 

Mr. P. B. Shingne, for the Municipality 


of Kalyan. 


JUDGMENT. 

Fawcett, J.—These are three Refer- 
ences made by the Sessions Judge of 
Thana. The facts out of which the Refer- 
ences arise are stated as follows in the 
Sessions Judge's note :— 

“The petitioner, Harjivan, does business 
as a grocer at Bhiwandi and orders goods 
from Bombay for that purpose. On May 
99. 1923, his Bombay agent sent to him 
some dry cocoanuts, ghee and sugar, ete., 
with a common carrier who took the same 
from Bombay to Bhiwandi in a motor 
lorry. Onits way, the lorry passed through 
the limits of the Kalyan Municipality. The 
goods in question were of such a nature 
that they would have been liable to the 
payment of octroi if they had been brought 
within the octroi limits of the said Muni- 
cipality for censumption and use therein. 
However, as they merely passed through 
these limits immediately they were, in fact, 
in transit and the person who was in pos- 
session of the same, when they were import- 
ed into those limits, was liable to deposit 
at the in-going naka an amount equal to the 
octroi duty. chargeable on them with a 
right to get a refund of the same. But the 
driver of the motor lorry drove the lorry 
with considerable speed and went away 
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without paying any duty or deposit in res- 
pect of the said goods. 

“The nakedar (i.e, ths person appointed 
to collect the duty) in charge of the in- 
going naka reported this matter to the 
Municipality.: Thereupon, the Chairman 
of the Managing Committee obtained from 
the Municipality of Bhiwandi information 
that the said goods belonged to the peti- 
tioner; and then by anotice, dated July 12, 
1923, the Municipality demanded from the 
petitionor the amount of the octroi duty 
in respect of the same. The petitioner 
applied to the Municipality for a copy of 
the by-laws under which the duty was 
payable and expressed his willingness to 
pay the amount under protest. But the 
Municipality did not give him any satis- 
factory reply; and on August 11, 1923, the 
Octroi Inspector lodged a complaint against 
him under s. 77 (2) of the Bombay District 
Municipal Act, 1901, before the Bench of 
Magistrates, Kalyan, for introducing the 
said goods within the octroi limits without 
paying or tendering the octroi dues. After 
a prolonged trial, the Bench of Magistrates 
convicted the petitioner and sentenced him 
to pay a fine of Rs. 15 or in default to 
undergo simple imprisonment for 7 days. 
The petitioner then appealed to the Sub- 
Divisional Magistrate, Thana, who confirm- 
ed the conviction and sentence and dismiss- 
ed his appeal. 

“The petitioner's Bombay agent had also 
consigned to him some sugar, sweet oil, tea, 
etc., on June ll, 1923, and some oil and 
onions on June 21, 1923, in the same way; 
and the common carrier or the driver of 
the lorry, to whom these goods were deliver- 
ed for carriage to Bhiwandi, carried them 
by the same route without paying any duty 
or deposit in respect of the same. Then 
the Municipality of Kalyan lodged against 
the petitioner two similar complaints under 
s. 77 (2) of the Bombay District Municipal 
Act, before the same Bench in respect of 
these consignments on August 1l, 1023, 
and September 5, 1923, respectively. These 
two cases were tried-along with the above- 
mentioned ease and in each of them the 
petitioner was convicted and was awarded 
the same punishment. Theappeals in these 
two cases were similarly dismissed by the 
Sub-Divisional Magistrate.” 

The petiticner then applied to the Ses- 
sions Judge asking him toreport the three 
cages to the High Court under s. 438 of the 
Or, P. C., and references have been made 
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accordingly with a recommendation that the 
conviction and sentence in each case should 
be quashed. 

Before proceeding to consider fhe appli- 
cations on their merits, so far as they can 
be dealt with in revision, Iwill first notice 
two objections that haye been taken to the 
legality of the proceedings before the 
Magistrates. The first of these is that the 
depositions, by consent of the Pleaders 
both for the Crown and the accused, taken 
in one of the three cases were admitted as 
evidence in the other two cases. As to this 
the Sub-Divisional Magistrate in Appeal 
No. 7 before him says that the depositions 
were read out in each of the two other cases 
&nd hence the provisions of the law in that 
respect were complied with. No doubt this 
procedure is not regular, but £ do think 
that we are constrained to hold that it con- 
stitutes an illegality which vitiates the 
trial of the other two cases. I know of no 
authority to that extent, and in Emperor v. 
Ghanasham (1), which is a somewhat similar 
case, it was held that the procedure adopted 
was irregalar and was cured by s. 537, Cr. 
P.C. There is no prejudice to the accused 
when he himself consented to this being 
done. Therefore, I think that this ground 
affords no basis for our interference. 

The second objection is that the Bench of 
Magistrates did not comply with the im- 
perative provisions of s. 342, Cr. P. C., in- 
asmuch asthey did not examine the peti- 
tioner in any of the three cases. No doubt, 
if there had been an omission to examine 
him in accordance with the provisions of 
8. 342, then under the rulings of this Court 
that is an illegality vitiating the trial and 
subsequent conviction. But the Sub-Divi- 
sional Magistrate in his order in -Appeal 
No. 8 says :— 


“I find that the appellant has given a 
written statement and the learned Pleader 
for the respondent who was present at 
the hearing of the case states that the 
trying Magistrate asked the appellant ac- 
cused if he had anything to say and he 
said that he would givea written statement; 
and that the appellant’s present Pleader 
was not conducting the case then. As 
there is the written statement of the accused 
(appellant) the provision of s. 342, Or. P. O., 
has been complied with." < 

This statement that the Magistrate aske 


(1) 8 Bom, L, R, 538; 4 Or. I, J. 89. 
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the accused what he had to say, and that ha 
then gave his written statement, has not 
been contradicted by any affidavit in the 
present proceeding; and is in accordance 
with probabilities. In these circumstances, it 
seems to me that if amounts to the accused's 
saying that he declined to answer any 
question of the Court and would simply put 
in & written statement. As that written 
statement was allowed tobe put in, it does 
not restin the mouth of the accused to say 
that there has been any illegality. The 
provisions of s. 342, sofar as they require a 
personal examination of the accused by the 
Court, contemplate an accused who is 
willing to answer questions put by the 
Court, but under that section he has a right 
to say that he will not answer any question. 
So, here again, I do not think that there is 
any sufficient ground for interfering because 
of the alleged non-compliance with s. 342. 

The Sessions Judge has raised three 
points in his note, and these are the main 
contentions which have been discussed 
before us. - 

Sub-section (2) of s. 77 provides :— 

“If goods passing into a Municipal district 
are liable to the payment of octrol, then 
every person who, with the intention to 
defraud the Municipality, causes or abets 
the introduction of, or himself introduces 
or attempts to introduce within the octroi 
limits of the said district, any such goods 
upon which payment of the octroi due on 
such introduction has neither been made 
nor tendered,shall be punishable with fine,” 


. etc. 


The first point raised by the Sessions 
Judge is that the provisions of this clause 
cannot apply in the present case because, in 
fact, these goods were not brought within 
the octroi limits for consumption or use 
therein, and so were not goods liable to 
the payment of octroi under el. (v) of s. 59 
of the Act, which empowers a Municipality 
to impose an octroi on goods brought within 
the Municipal octroi limits for consumption 
or use there, This argument entirely 
ignores the provisions of s. 48, sub-s. (1) (7), 
of the same Act under which the Munici- 
pality has power to frame octroi by-laws 
regulating the system under which refunds 
are to be made on account thereof when 
the animals or goods on which the octroi 
has been paid or articles manufactured 
wholly or in part from such animals or 
goods, are again exported; and presoeribing 
a period of limitation after which no claim 
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lor refund of octroi should be entertained, 
and the minimum amount for which any 
claim to refund .may be made. It is no 
doubt the case that octroi is leviable only 
on goods which are actually brought in for 
- consumption and use within the Municipal 
limits. But the Act recognizes that pro- 
vision has to be made for goods in transit 
through the Municipal District, and for 
safeguarding the Municipality from loss 
owing to any mis-representation that may 
be made when goods are brought within 
the Municipal limits that they are only 
being brought in in transit and not for use 
or consumption within such limits. Accord- 
ingly, the Municipality have framed by- 
laws which are Appendix F in the pamphlet 
produced before us. By-law No. 1 says that 
“octroi at the rates specified in the accom- 
panying schedule shall be levied on the 
articles therein named when imported into 
the Kalyan Municipal District’. That, of 
course, primarily applies to goods imported 
for use and consumption within those 
limits. But the wording also covers goods 
in transit, and subsequent by-laws provide 
for refunds in such cases. The main by- 
law is No. 9 which runs as follows :— l 
“Persons importing goods in transit 
which enter the town and pass out of it 
intact within 24 hours of their entering, 
shall deposit the amount of duty due on 
them at the in-going naka and receive a 
receipt for the same. They shall present 
the receiptat the naka at thetimeof export 
for endorsement as to the goods having 
passed out of the town intact, and present 
the endorsed receipt at the Municipal Office, 
where on satisfying the Managing Oom- 
mittee of the correctness of the endorse- 
ment they will obtain refund of the amount 
of duty deposited by them.” | o 
' By-laws Nos. 10 and 11 provide for simi- 
lar refunds if the goods stayed longer than 
24 hours, and if they are exported within a 
year of the date of importation, and No. 12 
provides for the procedure under which 
ications 
en Nos. 13 and 14 provide for the 
Managing Committee’s passing orders for 


refund and for an appeal in case of refusal. 


to the General Board, and No. 16 says that 
Nos. 10 to 14 shall not apply to any goods 
in respect of which arrangements have 
been made for an account current ¿under 
s. 80. Therefore, having regard to the pro- 
visions of s. 48 that I have referred to and 
these by-laws, the goods in question were, 
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in my opinion, liable to the payment of 
octroi within the meaning of sub-s. (2) of 
8.77. No doubt,in the circumstances, the 
octroi was.to be paid only as a deposit but 
that does not affect the fact that legally ' 
they were, for the time being, liable to the 
payment of octroi, and that the owner of the 
goods had only a right to refund, if they 
were shown to begoods in transit.  There- 
fore, I think, there is nothing in that particu- 
lar objection. 

The second point mentioned by 
Sessions Judge is stated as follows :— 

“Tt is found that the petitioner was not in 
the lorry in which the goods were carried. 
Itis not even alleged by the prosecution 
that the petitioner caused or abetted the 
introduction of the goods by telling the 
driver to carry them without paying the 
deposit or the duty. Hence the petitioner 


the 


cannot be held liable for the non-payment 


of duty or the deposit. At the most, the 
driver who wasin possession of the goods 
would be liable, if atall it be held that the 
goods were liable to the payment of the 
octrol." 

Then again he says :— 

“It is, however, held by the Bench of 
Magistrates and the Sub-Divisional Magis- 
trate that the common carrier was the ser- 
vant of the petitionerand that the petitioner 
was responsible for his acts. But I do not 
think that the driver of the motor lorry was 
the petitioner's servant. -He was, at the 
most, a bailee............ Hence the petitioner 
cannot be held responsible for the driver's 
act even ifit be assumed for a moment that 


“the driver was his servant having regard to 


the fact that sub-s. (2) of s. 77 does not 
impose any liability on the master for the 
acts of his servant done without his know- 
ledge and authority." 

In this connection should be read the - 
remarks of the Sessions Judge later on, 
where he considers that the Magistrates © 
acted illegally in admitting evidence as to 
similar complaints being made against the 
petitioner in 1921, Apparently, the pro- 
ceedings of those cases were put on record 
and were allowed in evidence. Dealing 
with the last point first, I do not think that 
the Magistrates did in fact err in allowing 
thatevidence to go in. Section 14 of the 
Indian Evidence Act provides that facts 
showing the existence of any state of mind, 
such as intention or knowledge, are relevant, 
when the existence of any such state of 
mind is in issue or relevant; and s. 15 pro- 
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vides specifically for allowing evidence of 
Similar occurrences, in each of which the 
person doing the act was concerned, when- 
ever there is a question whether an act is 
done with a particular knowledge or inten- 
tion, As regards the applieability of the 
last named section I may referto the sum- 
mary of the law given by Mookerjee, J., in 
Amritalal Hazra v. Emperor (2), and re-atat- 
ed by him in Emperor v. Panchu Das (3). I 
need not repeat this summary in detail, 
but will merely say that in my opinion the 
present case comes under the following part 
of his summary : 
is necessary to rebut, even by anticipation, 
the defence of accident, mistake, or other 
innocent condition of mind, evidence that 
the defendant has been concerned in a 
systematic course of conduct of the same 
' specific kind as that in question may be 
given", Accordingly, I think that the 


'. evidence that the accused had been connect- 


ed with similar cases of non-payment of 
octroi in the case of goods driven by a lorry 
driver for him to his shop at Bhiwandi is 
admissible evidence on this question of 
knowledge and intention. Again, it must 
be remembered that in dealing with a 
question of the responsibility of the master 
for the aets of his servant, the Court can 
have regard not only to evidence of a 
master's acts which may constitute abet- 
ment, but also to his omissions, because 
under the Indian Penal Code the word 
"acts" includes “omissions” and in Hals- 
bury's Laws of England, Vol. IX, Art. 502, 

page 234, itis said: 
" "In general a person is not criminally 
liable for an aet or omission unless he has 
himself committed or omitted the act or 
authorised or known of or shut his eyes to 
the commission or omission.” 

I think that, having regard to this princi- 
ple, the evidence in question really amount- 
ed to this that the accused knew that the 
lorry drivers acted inthis manner, that is 
to say, drove straight on through Kalyan 
without: giving the Municipal Officers a 
chence of inspecting the contents of their 
lorries, as they have a right to do under 
s. 76 of the Act, with even a power of 
seizure under s. 79; so that the evidence 
pointed to the accused, who has certainly 
some responsibility and control as owner of 


(2) 29 Ind. Cas. 513; 42 C. 957 at pp. 997, 098; 21 C. 
L. J. 331; 16 Or. L. J. 497; 19 C. W. N. 618. 

(3) 58 Ind. Cas. 929; 47 O. 671 at pp. 695, 696; 21 C. 
W.N. 501; 31 O. L. J. 402; 21 Cr. L. J 819 (F. B.). 
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the goods, systematically shutting his eyes 
to this conduct of the lorry driver, and so 
being criminally liable. But it was also 
open tothe lower Courts in considering a 
case of this kind to have regard to pro- 
babilitiesin the manner permitted by s. 114 
ofthe Indian Evidence Act, and to infer 
that a course of conduct of this kind could 
not have gone on without theconnivance and 
consent of the accused. Certainly to my 
mind that is a reasonable presumption in 
the present case, especially having regard 
to the attitude that the accused is shown to 
have adopted in these proceedings and in 
his communications with the Municipality. 
Consequently I do not agree with the 
Sessions Judge’s view that the Magistrates 
were not justified in finding as a fact that 
the accused was responsible forthe acis of 
the lorry driver, who was, at any rate, his 
agent for the transport of these goods; 
whether he was his servant or not is, to my 
mind, immaterial. This responsibility has 
been upheld by the Sub-Divisional Magis- 
trate, and [am not prepared to hold that in 
so doing the Courts have infringed the law 
as to “mens req". 

It is the third point mentioned by the 
Sessions Judge, which I think is the 
strongest of those put before us. The 
Sessions Judge says: l 

“The third point that must be proved is 
that the goods were introduced within the 
octroi limits with the intention tọ defraud 
the Municipality. It does not appear from 
the facts proved that either the petitioner 
or the driver had any such intention. In 
this case, the goods were in transit and 
the Municipality of Kalyan was not to. get 
any octroi duty in respect of them. Even 
if the driver had deposited some amount 
with the nakedar it would have been paid 
back to him, as the goods went out of the 
limits intact within 24 hours. So the 
Municipality had not suffered any loss. 
There was, therefore, evidently no intention 
to deceive the Municipality and by means 
of that deceit, to obtain any advantage for 
the petitioner or the driver.” 

I think thatin considering this contention 
the main question is to the exact meaning 
of the words "with the intention to defraud 
the Munieipality" in this sub-section. No 
doubt, if the word '"defraud" is taken to be 


"used in its ordinary legal sense, as it is, at 


any rate, used in the Indian Penal Code, 
then I am of opinion that the conviction of 


_the accused cannot be sustained, because in 
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the ordinary legal sense the expression 
"intent to defraud” implies conduct coupled 
with an intention to deceive and thereby to 
injure. The word “defraud” involves two 
conceptions, viz., deceit and injury to the 
person deceived, that is an infringement of 
some legal right possessed by him, but not 
necessarily deprivation of property. I quote 
from the. head-note in Emperor v. Surendra 
Nath Ghosh (4). Ifthe word “defraud” has 
that meaning, then I think it would be diffi- 
cult to say, first ofall, that there was any real 
deceit by the accused or his agent because 
no false representation was in fact made to 
the Municipality or any of its officers; and 
gecondly, it would be difficult, in my 
opinion, to say that there was any real in- 
tention to causeloss to the Municipality. It 
has been contended by Mr. Shingne for the 
Municipality that, inasmuch as the Munici- 
pality would lose the use of the deposit for 
a certain time, there would, in fact, be a loss. 
On the other hand, the Munieipality would 
have a certain amount of trouble to under- 
go in connection with the deposit and the 
consequent claim for refund, and I am 
inclined to think that it would be a case 
of de minimis non curat lex. However that 
may be, the main questionis whether the 
accused had that intention,and it is, I 
think, in his favour that his intention would 
probably be much more one of saving 
trouble to himself and his agent in bringing 
his goods than any intention of actually 
causing loss to the : Municipality, so 
that, even if there was such loss, I 
should have hesitated about confirming 
the aceused's conviction. But, on fur- 
ther consideration I have come to the con- 
clusion that the word “defraud” is not 
really intended to be used in that strict 
legal sense. In Gour's Penal Law, 2nd Edi- 
tion, Vol. I, page 254, the learned author 
says: "The word, ‘defraud’ has at least three 
meanings; (i) to deprive one of right, either 
by obtaining something by deception or 
artifice, or by taking something wrongfully 
without the knowledge or consent of the 
owner; (44) to withhold wrongfully from 
another what is due to him or to wrongfully 
prevent one from detaining what he may 
justly claim: and (tit) to defeat or frus- 
trate wrongfully.” He says thatin the 
Indian Penal Code, s. 25, the term is used 
rather in the first, than in the second or 


(4) 7 Ind. Cas, 629; 38 O. 75; 14 O. W. N. 1076; 12 0, 
L, J, 277; 11 Or, L. J, 505, 
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third sense. It certainly is a popular use. 
of the word to say that a man is defraud- 
ed, if thereby he is deprived. of some right 
or property to which he is entitled, and. 
any act done with the intention of wrong- 
fully depriving him of the benefit of such 
right would,in popular language, amount 
to an attempt to defraud him. It is for 
instance commonly applied to the case of 
& person travelling on a railway without a, 
ticket. This is referred to as an attempt to 
defraud the railway company, In that case 
there is not necessarily any deceit. The. 
offender has no ticket and simply takes 
the risk of an officer of the railway com- 
ing up to him and asking him for his 
ticket.. I think the context of sub-s. (2) 
supports the conclusion that the word 
‘defraud’ is used in this popular sense, and 
that being sol think that the intention to 
prevent the Municipality from getting the 
deposit, to which they were entitled under 
the bye-laws, does amount to an intention 
to defraud the Municipality. 

Consequently, I do not think that we 
should interfere in revision in the present 
case. 

But atthe same time, I would venture 
to suggest, though, no doubt, I am going 
outside the province of a Judge, that the 
Municipality should ‘consider whether an 
easier system of deposits and refunds in the 
case of goods passing through the Munici- 
pal District cannot be devised. However 
much the old system may be suited to the 
days when goods were mostly transported 
in bullock-carts and people had plenty of 
time, itis hardly suitable to the case of 
goods that are wanted quickly and are 
transported in motor vehicles. If some - 
speedier system can be devised, the drivers 
of motor vehicles will not be so inclined to 
try to avoid being stopped and having the 
contents of their lorries inspected. 

I would also suggest that the Municipality 
might consider whether cases of this kind 
could not be more easily dealt with by 
adding a by-law prescribing a penalty for 
& person who does not stop his vehicle 
and allow an inspection of the goods or. 
animals contained therein, as can be done 
under the provision in 8, 48, allowing a 
Municipality to prescribe a fine not exceed- 
ing Rs. 500 for the infringement of a by- 
aw. 

In the present case, we do not see suffici- 
ent ground to interfere, but naturally ina 


"case like this there is considerable difficulty 
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in obtaining the requisite proof, and, 
therefore, both sides would be benefited if 
things could be put on a better basis. 

Madgavkar, J.—Tae petitioner, a 
Shop-keeper at Bhiwandi, was in the habit 
of obtaining goods by lorries from Bombay 
through the limits of the Kalyan Muniei- 
pality. Itis proved that not only in 1921, 
but in three cases in 1923, the lorries con- 
. taining his goods were driven by a driver 
who deelined to stop at the naka of the 
Kalyan Munieipality and passed through 
without paying the deposit to which they 
were liable under the Municipal rules, 
which also provide that on proof that 
the goods did not remain within its 
limits for more than 24 hours, the peti- 
tioner should be entitled to a refund. On 
these facts the Bench Magistrates, as well 
as the Sub-Divisional Magistrate, have held 
that the appellant-petitioners had caused 
the introduction of these goods without 
payment of the octroi duty and accord- 
ingly convicted him in each of the three 
cases under s. 77 (2) of the District Munici- 
pal Aot. 

The arguments for the petitioner which 
commended themselves to the Sessions 
Judge were three. The first, namely, that 
the deposit was not an octroi, by reason of 
the right to refund is, clearlyon the face 
‘of it, untenable. Secondly, the argument 
that, by reason of the petitioner's own 
absence from thelorry and the absence of 
evidence of his express instructions, he 
should not be held liable for non-payment 
is also,in my opinion, without substance. 
It was for the petitioner as a consignee to 
make all the necessary arrangements in- 
cluding that for payment of octroi which 
was evaded on no less than three occasions. 
He does not allege that by instructions or 
otherwise he had placed the driver in 
possession of funds for paying the octroi. 
it was, therefore, practically open to the 
lower Courts to hold that the non-payment 
was deliberate and with the previous 
knowledge of the petitioner, so as to make 
him liable for causing the introduction of 
the goods. 

There remains only the third point, name- 
ly, whether it can be held that he had an 
intention to defraud. As to this argument, 
the definition in s. 25 of the Indian Penal 
Gode hardly carries the matter any further. 
Ifthe wordsare used in the narrow sense 
of merely causing wrongful gain to one or 
wrongful loss to another in the shape of the 
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deposits, to the useof which, for however 
short a period, the Municipality is entitled 
then thea petitioner, in my opinion, is 
guilty. But, on the other hand, if it is held 
that a second element, 4 e, fraud is neces- 
sary, then the conviction is doubtful I 
agree with my learned brother that the 
words are used in the former and popular 
sense, and the petitioner, so Ífaras can be 
judged, wished to avoid the payment of 
deposits and the trouble it involved, includ- 
ing the trouble of obtaining the refund and 
preferred the simpler course of driving the 
lorries through without stopping topay. If 
se, he comes within the terms. The convic- 
tion, in my opinion, is correct and the refer- 
ences must be dismissed. 
A. N. A. Order accordingly. 





CALCUTTA HIGH COURT. 
CaiMINAL REFERENCE No. 22 or 1925, 
July 21, 1925. 

Present :—Justice Sir Hugh Walmsley, Kr., 
and Mr. Justice Mukerji. 

EMPEROR—PROSECUTOR 
Versus 
YAKUB AND OTHERS—ÅCOUSED— OPPOSITE 
i PARTIES. 

Or, P. C. (Act V of 1698) s 307—Jury irial.— 
Unanimous verdict of guilty—Case aguinst accused 
very suspicious—Conviction, whether proper. 

Though great weight attaches to the unanimous 
opinion of the Jury on questions which are purely 
questions of fact, yet a Court will not be justified 
in convicting an accused though the Jury return a 
unanimous verdict of guilty where the whole case 
against the accused is a suspicious one, the real facts 
in connection with the occurrence and the cireun- 
stances under which it toox place have not been dis- 
closed by the prosecution and conviction of the accused 
is Lit’ fo cause a miscarriage of justice. ip, 416, 
col. 1. 

Reference made by the Assistant Sessions 
Judge, Daeca, dated the 29th April, 1925. 

Mr. Satindra Nath Mukerji, for the 
Crown. i 
. Messrs. Suresh Chandra Talukdar and 
Kiran Mohan Sircar, for the Accused. 

Mr. Mukund Behari Mullik, for the Com- 


plainant. 
J JUDGMENT. 

Mukerji, J.—This is a Reference made 
by the Assistant Sessions Judge of Dacca 
under s. 307, Or. P. O., recommending that 
the unanimous verdict of the Jury convict- 
ing the accused under ss. 147 and 325/149, 
Indian Penal Code, be set aside, 
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“The accused persons are six in number, 
Yakub, Sahadat, Bihal, Niaz Ahmed, Ali 
Ahmed and Mahamed.  Yakub is brother- 
in-law of Bihal (the two being the.husbands 
of two sisters). Sahadat and Mahamed are 
sons of Yakub. Niaz Ahmed and Ali Ahmed 
are sons of Bihal. 

The prosecution case shortly stated was 
this: In village Shyampur there is a 
Namasudra basti populated mostly by 
Nimasudras. In this village there is the 
homestead in connexion with which the 
present occurrence took place. It lies on 
the north of a small khal, and also on the 
west of it with a sugarcane field lying 
betwsen. Just to the north of it is the 
bari of one Raj Mohan Mistry who is the 
person who lost his life in this occurrence. 
‘This homestead together with the sugarcane 
field belonged to two brothers Harilal and 
Akshoy in equal shares. In or about April, 
19?4, Harilal sold his undivided 8-annas 
share of the homestead to the accused 
Yakub and removed to his. father-in-law's 
house. Akshoy died sometime ago, and 
his son Dharani in April or May, 1924, 
mortgaged his undivided 8-annas share 
with possession to the wife of one Jumair. 
Rajendra, the sister's son of Harilal, and 
Akshoy, purchased the right, title and 
interest of the mortgagee and then sold it 
to one Hafizuddi, son-in-law of the accused 
Yakub. The case for the prosecution is 
that Harilalon selling his share removed 
his huts leaving only some materials of one 
hut onthe land. Itis also their case that 
Rajendra sold one of his two huts toa man 
named Abin and removed the other. 
Rajendra's brother Akhil had also two huts 
in the homestead—a south bhiti hut anda 
` gook-shed and these two used to be occupi- 
ed by Rajendra, his second wife Radharani, 
his son Satish by his first wife, Akhil’s son 
Lakhi and some others. These two huts 
also, the prosecution say, were sold by 
Rajendra to Hafizuddi but the family con- 
tinued to live there as before with the 
permission of Yakub and Hafizuddi. The 
prosecution case is that the accused persons 
came to the bari on the morning of the 23rd 
September, 1924, variously armed in order 
to turn out the inmates by force, and when 
there was resistance the occurrence took 
place resulting in some of them being 
injured and in the death of Raj Mohan 
` Mistry who had come to interpose. 

The defence case, on the other hand, was 
that the. accused were peacefully in occupa- 
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tion of the bari since the purchases but the 
Namasudras did not like their presence in 
the midst of their basti, that formerly 
Yakub alone lived there occasionally but 
from 15 days before the occurrence Yakub 
came to live there with his wife, two sons, 
sister-in-law (Bihal's wife) and her son, but 
the Namasudras resented-their occupation 
of the bari, and on the day of occurrence 
they came ina body, forcibly broke down. 
the tin hut of Yakub which he had erected 
there soon after the purchases, removed the 
tins and assaulted the inmates, < 
Ths Jury unanimously found the accuse 
guilty of the offences under ss. 147 and 
320/149, Indian Penal Code, the common 
object ofthe unlawful assembly as set out 
in the charges being to take forcible posses- 
sion of the bari. They found, as they - 
stated in answer toa question put to them 
by the Judge, that Rajendra was in posses- 
sion of the disputed house on the day of . 
the occurrence aud that the accused persons 
came to drive him and his family away 
forcibly from the house. Great weight 
undoubtedly attaches to the unanimous 
opinion of the Jury on questions which are 
purely questions of fact. It has, therefore, 
to be seen whether there is any substantial 
basis for the contrary opinion expressed 
by the learned Judge in his letter of 
Reference. | | 
The question of possession of the two 
huts,namely, the southern bhiti hut and 
the kitchen, is the principal question to be 
determined in the case. The ease was 
started on a petition of complaint filed bya 
neighbour Chandra Mohan who alleged 
that he came upon the scene on hearing 
the golmal was struck with a juti which : 
pierced his knee and remained sticking to 
it. In this petition as also in the examina- 
tion of the complainant on oath the fact of 
Yakub's purchase of only the undivided 
8.annas share of Harilal is mentioned but 


.not the purchase of the mortgagee's right 


with possession in. respect of the other 
8.annas share of Dharani. The latter sale 
was admitted by Rajendrain his evidence 
in Court. Once these two transactions are 
proved the probability becomes overwhelm- 
ing that Yakub should take possession of 
the homestead instead of allowing Rajendra 
to occupy it as if the transactions had not 
taken place. Then the presence of the - 
materials of a demolished hut with the tins 
or thatches of the roof missing as deposed 
to by the Sub-Inspector, P, W, No, 14, 
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is a circumstance which has to be explained 
by.the proseeution. They say that Rajendra 
left the materials. on the land when he 
removed to his father-in-law's house after 
the sale. This is somewhat strange but 
not altogether improbable. The real diffi- 
eulty is created by the admission made by 
P. W. No, 3, Radharani, the second wife of 
Rajendra, about an ineident which has 
been referred to in the case as the fowl 
incident. She states that sometime in 
Baisakh last Bihal's fowl] came to Rajendra's 
hut and was killed by the latters dog. 
She explains the incident by saying that 
the fowl came from Bihal’s house and not 
from the accused Yakub's hut. With regard 
to this incident a complaint was lodged by 
Nitai, a brother of Rajendra, on the 25th 
April, 1924. Rajendra and the other prosecu- 
tion witnesses deny knowledge of this 
complaint and offer no explanation as to 
the incident. This complaint, however, 
was admitted without objection from the 
side of the prosecution, Init there is a clear 
statement of the accused Yakub having 
erected a hut in the homestead and living 
there with fowls andrearing them. This 
statement, no doubt, isnot substantive evi- 
dence as tothe truth of the facts stated. but 
the fact that such a statement was made re- 
quires explanation and it has not been 
explained. In theabsence of such explana- 
tion the defence version.of the possession of 
the homestead as given in Yakub's petition 
of complaint and in his examination on 
that complaint which wasalso filed on the 
same day and almost simultaneously with 
‘Chandra Mohan's complaint, seems to be 
acceptable. ' 

Then as to the occurrenee, there are 
features which are exceedingly suspicious. 
In the first place if Yakub was bent upon 
turning out Rajendra and his family by 
‘force from a bari which was surrounded 
on all sides by houses of Namasudras and 
which was situated in the very heart of 
a Namasudra basti, itis hardly likely that 
he would come there accompanied by his 
brother-in-law and their four sons and no 
others. Nextly, there is absolutely no evi- 
dence that Rajendra and his family were 
ever asked to vacate the premises prior to 
the occurrence, or that there was any 
quarrel or misunderstanding overthe mat- 
ter, Rajendra's evidence is that Yakub was 
generous enough to give him and his family 
permission to live on the premises till the 
rains were over. He states that several 
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months before the occurrence there was 
a friendly conversation between him and 
Yakub and he had promised to vacate. Ile 
states that after this conversation, Yakub 
never asked him again, though in the 
Court of Sessions for the firat time he 
introduced a story of a demand 3 or 4 days 
before the occurrence, a story which is not 
supported by any of the other witnesses and 
is obviously untrue. 

. As regards the occurrence itself, apart 
from minor contradictions there are serious 
contradictions-on broad points. Chandra 
Mohan (P. W. No. 1) states that when he 
came up he found Yakub pulling Radharani, 
that Yakub said: “ Your husband has 
sold the hut to me, you go away from 
this house; Radharani said nothing,” 
that he intereeded, and on that Yakub 
threwa jutiat him, that thereafter Sahadat 
struck him with a barga. He states that 
Raj Mohun came when he had been struck 
and Raj Mohan was beaten after he had fallen 
down and that after sometime Rajendra 
came. In his examination on the complaint 
which he had filed he stated that Yakub 
thraw a juti on Rajendra and that juti 
pierced his knee. This itself is a material 
variation. In cross-examination he admitt- 
ed that other persons, viz, Raimohan, Ram 
Chandra and Raj Mohan came to the house 
before he was beaten. Rajendra, P. W, No. 
2, supports the version given by Chandra 
Mohan in his examination-in-chief and 
states that when he came he found 
Chandra Mohan lying with a juti stuck into 
his knee and also Raj Mohan lying uncon- 
scious. Two of the accused were still in 
the house, four had left and were in the 
khal in knee-deep water. He states that 
Niaz Ahmed and Sahadat beat him, the 
former with the handle of a broken baita 
and the latter with a barga.  Radharani, 
P. W. No. 3, states that after Chandra 
Mohan was beaten Raj Mohan eame up and 
interceded and on that Yabub struck him 
on the head with the blunt side ofa dao, 
and then Ali Ahmed struck him with a 
lathi and Sahadat with a barga. She then 


‘states that her husband Rajendra came 


and he was beaten by three of the accused, 
namely, Niaz Ahmed, Ali Ahmed and 
Mahamed. P. W. No. 4, Tarini, gives a ver- 
sion which is wholly different. She states 
that Sahadat was pulling Radharani, that 
after Chandra Mohan fell on the ground, 
Raj Mohan went to the house with a broken 
bamboo rua, in his hand to beat the accused 
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saying " What a terrible oppression," She 
states that Raj Mohan beat the aceused and 
the rua was broken and Yakub struck him 
on the head and also three times after he 
had fallen down. She states in cross- 
examination that Rajendra when he came 
beat the six accused, and that he beat them 
with lathis which he snatched away from 
the hands of the accused. P. W. No. 5 
Rajbidya, the sister of the deceased Raj 
Mohan, states in cross-examination that 
Chandra Mohan came after Raj Mohan 
had been beaten and that Rajendra beat 
the accused with a small something which 
was in the yard. P. W. No. 6 Ram Chandra 
who is said by Chandra Mohan to have 
been in the house when he was being 
beaten, states that when he came he found 
Chandra Mohan lying and Raj Mohan be- 
ing beaten. P. W.No. 7 Rasharaj states 
that he and Rajendra came simultane- 
ously and yet he is able to speak to the assault 
on Raj Mohan which ‘according to Rajendra 
took place before his arrival. P. W. No. 8 
Raimohan speaks to the fact that Rajendra 
was assaulted ,by three of the accused 
which is in conflict with what Rajendra 
states. These are contradictions which, in 
my opinion, show that the witnesses are not 
speaking the facts which they had actually 
seen but were repeating a story, the con- 
sistency of which they were unable to main- 
tain in theirevidence. To add to this is the 
fact that there is no explanation of the in- 
juries on the females of the accused's fami- 
ly which are spoken to by the Doctor, and 
the prosecution witnesses ignore their pre- 
sence at the occurrence altogether, 

In my judgment the whole case is, to 
say the least, a suspicious one. ‘The real 
facts in connexion with the occurrence and 
the circumstances under which it took place 
have not been disclosed by the prosecu- 
tion. It must also be said that the case 
which the defence put forward is also not 
true in its entirety. To convict the accused 
under such circumstances is likely to cause 
a miscarriage of justice and I agree with 
the learned Judge in holding that the accus- 
ed persons are at least:entitled to the bene- 
fit of the doubt. » 

I would, therefore, accept the Reference, 
set aside the verdict of the Jury and order 
that the accused be acquitted. 

Walmsley, J.—1 agree. 

‘AON. A : Reference accepted... 
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ALLAHABAD HIGH COURT. 
OniMINAL Revision No. 348 or 1926. 
September 16,1926. _ 
Present:—Mr. Justice Banerjee. 
PAHALWAN SINGH AND OTHERS— 
ACOUSED—APPLICANTS 
versus 
EMPEROR--OrrosrTE PARTY. 

Cr. P. C. (Act V of 1898), ss. 195 (I) (a), 487— 
Penal Code (Act XLV of 1860), ss. 174, 858—Dis- 
obedience of summons issued by Tahsildar—Comoplaint 
by Tahsildar to himself —Trial, legality of —Warrant 
issued by Court without jurisdiction — Disobedience, if 
offence. 

By virtue of the provisions of s. 487, Cr. P.O., & 
Tahsildar has no jurisdiction to complain to himself 
against, and try a person for, an offence referred to 
in s. 195 (1) (a), Or. P. O., which has been committed 
before himself or in contempt of his authority. 

Disobedience to a warrant issued by a Court is 
not an offence where the Court had no jurisdiction to 
issue the warrant. 


Criminal revision from an order of the 
Sessions Judge, Shahjahanpur, dated the 
5th of May, 1926, 

Messrs. Mukhtar Ahmad and Shiva Prasad 
Sinha, for the Applicants. 

Mr. M. Waliullah, (Assistant 
ment Advocate), for the Crown. 

JUDGMENT,—This is an applica- 
tion in revision by four persons who 
were convicted unders, 353 of the Indian 
Penal Code and sentenced to various terms 
of imprisonment. The facts which led ‘tb 
the prosecution are as follows:—The Tahsil- 
darof Kant issued a summons to Pahalwan 
Singh in some case but Pahalwan Singh 
did not appear in the Tahsildar’s Court in 
obedience to the summons.’ The Tahsildar, 
therefore, complained to hiraself that an 
offence under s. 174 of the Cr. P. ©., had 
been committed. This onthe face of it 
was prohibited by law. Hein the com- 
plaint filed before himself issued ‘first 
asummons and the& a bailable warrant, 
lt was this warrant which the petitioners 
are said to have prevented from being 
served. How a Tahsildar could -in face of 
&.487 of the Or. P. C. not being a: Judge 
of a High Court commence to try the man 


Govern- 


for an offence referred to in sub-s. (a) of 
8, 195 of the Or. P. C.,is inexplicable to me. 


As, in my opinion, the warrant issued by 
the Tahsildar was without jurisdiction, no 
offence has been committed by the peti- 
tioners. I, therefore, set aside the convic- 
tion and sentence. They need not surrender 
and their bail bonds are -cancelled. The 


fines, if paid,will-be refunded. 


A.N. A. Conviction set aside, - 
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RANGOON HIGH COURT. 
First OivIL AperaL No. 89 or 1925, 
CIVIL MISCELLANEOUS Appiications Nos. 90 
AND 96 or 1925, 

June 8, 1925. 
Present:—Sir Sydaey Robinson, KT., 
Ohief Justice, and Mr. Justice Brown. 

October 13, 1925. 
Present:-—Mr. Justice Brown. 
February 22, 1926. 
Present : —Sir Guy Rutledge, Kr., Chief 
. Justice and Mr. Justice Chari, 
May 10, 1926. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr, and Mr. Justice Chari. 
July 19, 1926. . 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, and Mr. Justice Carr. 
J. N. SURTY—Recsiver 
Versus 


T. S. CHETTYAR FIRM. 

Limitation Act (IX of 1908), ss. 5, 12, Sch. I, Ari. 
15l—Appeal—‘Sufficient cause’ for admitting appeal 
out of time—Due care and attention, necessity oj— 
Pleader's ignorance of law, whether sufficient cause 
— Time requisite for obtaining copy of decree—-Decree 
not necessary under rules—Time for obtaining copy 
of decree, whether cam be excluded—C. P. C. (Act V 
of 1908), O. XLVII, rr. 1and 8, O. XLV,7. 7, s. 109— 
Review— Error of law, when ground for review—One 
Judge absent-—Procedure —Constitution of Bench for 
re-hearing—Privy Council—Order dismissing appeal as 
time-barred, whether appealable to Privy Council— 
Letters Patent, (Rang), cl. 87—-Judgment ‘made on 
appeal’, meaning of-—-Time for furnishing security, 
extension of —Limitation and Code of Civil Procedure 
(Amendment) Act (XXVI of 1920) amending 0. XLV, 
r. 7, C. P. C., effect of. 


Per Robinson, C. J., and Brown, J.—Though a bona 
fide mistake on the part of a Pleader may bea 
‘sufficient cause’ for admitting an appeal out of time 
no mistake is bona fide unless made in spite of due 
care and attention. Ignorance of a clear provision of 
law on the partofa Pleader is nota sufficient cause. 
[p. 418, col. 1.] 

Per Brown, J.— The ruling of the Privy Council in 
Chhajju Ram v. Neki (2) though it definitely lays down 
that an error oflaw is not necessarilya ground for 
review, does not decide that such an error cannot be 
& ground for review in any circumstances. Where 
an error of law is analogous to a mistake or error 
apparent on the face of the record a review can be 
granted. [p. 419, eol. 2; p 420, col 1.] 

Muddlapur Morari Rao v. Balwanth Dikshit (4), 
followed. 

Where, owing to the absence of one of the Judges 
who disposed ofa case an application for review is 
"heard by the other Judge who took part in the 
decision, the correct procedure, ifthe application is 
granted, is to direct the papers to be laid before the 
Chief Justice for the appointment ofa Bench to hear 
the review. [p. 420, cols. 1 & 2.] 

Aubhoy Churn Mohunt v. Shamout Lochun Mohunt 
(5), relied on. 

Per Rutledge, C. J. and Chari, J.—The words ‘time 
requisite for obtaining a copy of the decree" in s. 12 
of the Limitation Act imply that it is essentially 
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necessary to obtain copies and that some time must 
necessarily be spent in obtaining copies |p. 422, col. 1.] 

Where, therefore, under the rules framed bya 
High Court a copy of the decree need not necessarily 
be filed with a memorandum of appeal from that 
decree, the appellant is not entitled to exclude the 
time which he has spent in obtaining a copy of the 
decree from the period prescribed for preferring 
appeals. LP. 422, col. 2.] 

Per Heald and Chari, JJ.—An order dismissing an 
appeal to the High Court on the ground that it was 
barred by limitation is eithera judgment ‘made on 
appeal’ within the meaning of cl. 3. of the Letters 
Patent (Rang.’, or ‘a deciee or final order passed 
on appeal’ within the meaning of s. 109 (al, C P. C, 
and is appealable to the Privy Council in either ense, 
other conditions being satisfied. (p.424, col 1.] 

Per Rutledge, C. J. and Carr, J.--The result of the 
amendment introduced by Act XXVI of 1920 to 
O. XLV, r. 7, OP. O, isto limit the power of the 
Court to grant extension of time to the three months' 
period from the date of the decree mentioned in tho 
earlier part of the rule and not to allow any ex- 
tension of the six weeks' period from the date of the 
certificate mentioned in the latter part of the rule. ip. 
425, cols. 1 & 2.] 

Ram Dhar v. Prag Narain (14), relied on. 


Appeal from the Judgment of the Origin- 
al Side in Civil Regular Suit No. 128 of 
1923 and Civil Miscellaneous Applications 
arising out of the appeal. 

Mr. Doctor (in the appeal, Mr. N. M. 
Cowasjee (in the review, re-hearing of the 
appeal and in the proceedings for leave to 
appeal to His Majesty), Mr. N. N. Burjorjee 
m the security application), for the Appel- 
ant. 

Mr. Leach (in the appeal, review and re- 
hearing of the appeal), Mr. Ormiston (in the 
proceedings for leave to appeal to His 
Majesty andthe security application), for 
the Respondents. 

‘JUDGMENT. 

Robinson, C.J., and Brown, J.— 
(June 8, 1925).—The judgment in this case 
was passed on the 8th of January, 1925, 
and tweuty days is the limitation allowed 
foran appeal. An application for copies 
of the judgment and -decree was filed at 
once on the 8th of January, 1925 The 
copy of the judgment was ready for de- 
livery on the 24th March, 19:5. There was 
Án 
attempt, it is said, was made to file the 
appeal on the 4th of April, 1925, but that 
was the day on which the Court closed for 
the Easter holidays, andthe attempt was 
made after the Court office was closed, 
The fact was brought to the notice of Coun- 
sel, who then said that it did not matter, 
as it would be necessary to tile a copy 
of the decree, and that the Court had not 
Bupplied acepy of the decree up to that 
date, Counsel then left the country. On 
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.his return, which was a week after the 
Court had re-opened, it was brought to 
his notice that no copy of the decree 
had yet been obtained, Urgent fees were 
then paid; a copy of the decree was ob- 
tained und the appeal was filed the follow- 
ing day. 

By the rules of this Court, made approxi- 


mately two years ago, it is laid down that - 


it is not necessary to file a.copy of the 
decree with the memorandum of appeal. 
That rule was made because it was consider- 
ed essential that the period of twenty 
days which was deliberately fixed should 
not be exceeded by several months owing 
to delay in preparation. of decrees, or for 
any other reason. 

-It is said that learned Counsel was igno- 
rant, even at this length of time, of the pro- 
visions of that rule. 

The question that we have to consider is 
whether any sufficient cause has been shown 
for our exercising the discretion which is 
given to the Court by the provisions of 
s. 5 of the Limitation Act. 

It has been laid down by this Court that 
though a bona fide mistake on the part of 
a Pleader may be sufficient cause for ad- 
mitting an appéal after time, no mistake 
is bona fide unless made "in spite of due 
care and attention." ' That dietum was ap- 
proved of and allowed bya Full Bench of 
this Courtin the case of Tin Tin Nyo v. 
Maung Ba Saing (1). 

In the present case, turning to the affi- 
davits that have been filed, we find the fol- 
lowing statement by G, M. Desai:— 

"Mr. J. N. Surty signed the memoran- 
dum of appeal on the 4th April, 1925, but 
it was too late then to file it, it being à 
Siturdayand past 2 r. m. Mr. Burjorjee 
then looked into the matter, and said that, 
as certitied copies of the decrees: had not 
been obtained, there was time to lodge the 
appeal, which he promised to do as soon as 
he returned from Colombo," 

It is impossible to read this statement 
in any other way than that there was an 
intention to file the appeal on the 4th of 
April, 1925, and that an attempt to do so 
had failed as the office was already closed. 
And, further that it was after this abortive 
. attempt that Mr. Burjorjee looked iuto the 
matter. 

it is, indeed, strange if Counsel, with 
such large practice, snould remain for two 


(1) 77 Ind. Cas. 385; ,1 R. 981; A. I, R, 1921 Rang. 
148. l 
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yeara, in ignorance of à rule with which 
he and his office have to deal almost every 
day of the week. 

The attempt to file the appeal was made 
without having any copy of the decree to 
fle with it, and this, in our opinion, points 
strongly to the fact that it was known that 
the absence ofa copy of the decree was no - 
bar to the filing ofthe appeal A copy 
of the judgment had been obtained long 
before the appeal was ready. There was. 
no reason why it should not have been : 
filed before limitation had expired; butthe 


appeal was already time barred, when the 


attempt to file on the 4th of April, 1925, 
was made. 

Wecan see no ground, on these facts, for 
holding that that this was a bona fide mis- 
take made "in spite of due care and atten- 
tion”, | 

Under these circumstances we find our- 
selves unable to hold that there is sufficient 
cause. The appeal will stand dismissed as 
barred by limitation. 

The appellant will pay the respondent’s 
costs, and we fix the Advocate’s fees at five 
gold mohurs. 

An application for review of the above 
judgment coming on for hearing before 
Brown, J., his Lordship on October 13, 1926, 
passed the following 

ORDER.—The applicant filed an ap- 
peal against a Judgmentof the Original 
The memorandum of 
appeal was placed before Carr, J, who 
noted that the appeal appeared to be time- 
barred. Notice on the question of limi- 
tation was issued,and after hearing Counsel: 
for both sides a Bench, consisting of the 
learned Chief Justice and myself, passed 
orders dismissing the appeal as barred by 
limitation. The’ petitioner has now filed 
an application for review of this judgment 
and asthe learned Chief Justice has gone 
on leave, this application has to be heard 
by me alone under the provisions ofr. 5 
of O. XLVII of the O. P. C. The judg- 
ment appealed against was delivered on 
the 8th January,and the appeal was not 
fled untilthe 29th April. Under rules of 
this Court it is not necessary when filing 
an appeal against a.judgment on the 
Original Side to file with the memorandum 
of appeal a copy of the decree appealed 
against. A copy of the judgment appealed 
against in this case was duly obtained and, 
allowiug forthe time required for obtains: 
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ing a copy of that judgment, the appeal still 
remained barred by limitation. Before we 
heard , Counsel on the question of limitation, 


affidavits were filedon behalfof the petitioner . 


to the effect that he was acting under a bona 
fide mistake in believing that a copy of the 
decree was required for purposes of appeal, 
and it was contended that for this reason 
there was sufficient reason within the mean- 
ing ofs, 50fthe Limitation Act for admitting 
the appeal. We held against the applicant: 
` on this point. An entirely different point is 
. now taken. It appears that at the time 
application was made for copy of the judg- . 
menton the Original Side, application was 
also made for copy of the decree appeal- 
ed, against, and that a considerable delay 
occurred before thecopy of the decree was 
obtained. If the whole period between the 
filing of the application for copy and the 
obtaining of the copy of the decree be 
excluded then the appeal would be within 
time. The contention now put forward 
is that, notwithstanding the fact that a 
copy of the decree is not now required to be 
filed along with the memorandum of appeal 
. in appeals from the Original Side, never- 
theless the provisions of s. 12 of the Limita- 
tion Act give the petitioner the right to 
exclude the period requisite for obtaining 
such acopy from the period of limitation. 
prescribed. So far as my recollection 


goes this point was touched on when. the... 


matter was argued before us, but it was not 
_ pressed and was not really argued and we 
made no mention of it in our judgment. 
. Section 12,cl. 2, of the Limitation Act runs. 
as follows: "In computing the period of 
limitation prescribed for an appeal. 

. , the day on which the judgment com- 
plained of was pronounced, and the time 
requisite for obtaining a copy of the decree, 
sentence or order appealed from or sought 
to be reviewed, shall be excluded.” The 
contention on behalf of the petitioner is 
that no rules of this Court can override the 
provisions of this section and that the period 
required for obtaining a copy of the decree 
in thiscase was time requisite forobtain- 
ing acopy of the decree within the mean- 
ing of s. 12, whether the copy was actually 
required for the purposes of appeal or not. 
As to whether this contention is sound or 
not I at present express no opinion. The 
matter has not been fully argued nor 
would it inmy view of the meaning of the 
order regarding reviews be competent for 
me sitting alone to come to a final deci- 
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sion onthe matter which would have the - 
effect of reversing the orders. passed by a 
Bench of which I formed one member. 
What I have to decide is whether the 
circumstances are such that a review should 
be granted, and the matter set down for 
further hearing under the provisions of 
r. 8 of O. XLVII. , 
In the case of Chhajju Ram v. Neki (2) 
their Lordships of the Privy Council 
decided that the provisions of r. 1 of 
O.. XLVII must be interpreted strictly that 
the words “any other sufficient reason" in 
that rule mean a reason atleast analogous 
to those specified immediately preceding, 
and that it was not a sufficient reason for 
granting a review that the order sought to 
be reviewed “proceeded upon an incorrect 
exposition of the law.” It is argued on þe- 
half of the respondent thatin accordance 
with these principles I must hold that no 
ground for review has been made out in 
this case, and I have been referred further 
to the case of Gurabini Kumarin v. Surja 
Narain Singh (3). In that case the trial 
Court had originally dismissed thesuit but 
had subsequently allowed areview of the 
order of dismissal on the ground that a 
recent decision of the Full Bench of the 
High Court had not been considered by 
the Court when it passed its original order 
of dismissal. It was held by the High 
Court of Patna thatin accordance with the 
principles laid down in Chhajju Ram's 
case (2) the reasons for granting a review 
were not sufficient. It is, however, to be noted 
that the order, a review of which was held 
to have been wrongly granted, had been 
based on a previous judgment by a Divi- 
sional Court of the High Court. Doubt 
was also expressed as to whether the later 
Full Bench decision did apply to the facts of 
that particular case. It cannot, therefore, be 
said that the facts of that case are really ana- 
logous to the facts of the present case. In the 
case of Muddlapur Morari Raov Balwanth 
Dikshit (4) which was also decided after 
the Privy Council case, it was held that an 
error of law might be an error apparent 
on the face of the record. As was pointed 
(2) 72 Ind. Cas. 566; 3 L 127 30 M. L T. 9295.98 
O. W.N. 697; 41 P. L. R. (P. O.) 1922; 3 P. LT. 435: 
A. I. R. 1922 P. ©. 112; 16 L. W, 37; 17 P. W.R. 1999: 
43M. L.J. 332; 24 Bom. L. R. 1238; 4 U. P.L. R 
(P. ©.) 99; 36 C. L. J. 459; 49 I. A. 144 (P. C. l 


(3) 75 Ind. Cas. 177; 3 Pat. 134; (1923) Pat. 361: 
LE. 52; A.T R 1924 Pat, 950. 9 ; SP. 


(4) 16 Ind. Cas. 342; 46 M. 055; 45 M. L J. 309. 
L. v. 363; (1923) M. W. N. 761; A.L R., 1924 Mod, 
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out by their Lordships of the Madras 
High Court, the actual facts of Chhajju 
Ram's case (2) are not very clear, and 
although that case 
for the view that an error of law is not 
necessarily a ground for review, it does 
not decide that such an error cannot be 
a ground for review in any circumstances. 

It is not for me, as I have already said, 
ilo pronounce anopinion as to whether the 
interpretation put on s. 12 0f the Limita- 
tion Act by the learned Counsel for the 
petitioner is correct or not, but it is quite 
clearly an arguable contention which can 
besupported by authority. The point is 
one which so far as l know has never 
been decidedin Burma and ìs obviously a 
point of considerable importance. As the 
point was not previously pressed before 
us when we heard Counsel on the question 
of limitation it would perhaps be going 
too farto say that there is a mistake or 
error on the face of the record because. 
we did not discuss the point in our judg- 
ment, But in the circumstances of the 
case our failure to deal with the point 
was at least analogous to such a mistake or 
error. The facts of the case were before 
us in theaffidavits which had been filed 
andifthe contention now put forward is 
correct then the question of the applicabil- 
ity of s. 5of the the Limitation Act did not 
arise at all. We decided the matter purely 
on a consideration of 8.5, and on the ‘as- 
sumption that the appeal was barred by 
limitation. Whether it was actually so 
barred we did not consider at all. We 
assumed that the appeal was barred with- 
out considering a most important point 
that was very relevant to the question whe- 
ther it was so barred. 

I do not suggest that the mere faci that 
a point of law has not been considered is 
a ground for review. 

But as pointed out by their Lordships 
in Murari Rao's case (4) each case must be 
judged by itself. The point raised in the 
present case is of such importance, and 
would so clearly have had to be considered 
by us if it had been brought to our 
notice, that ourfailure to consider it is, 
in my opinion, analogous to a mistake or 
error apparent on the face of the record. 
] am, therefore, of opinion that this appli- 
cation for review must be granted. 

The correct procedure for me to adopt 
appears to be that adopted by the Calcutta 
High Court in the case of Aubhoy Churn 
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Mohunt v. Shamout Lochum Mohunt (55 


that is to say, to direct the papers to be 
laid before the Chief Justice for the 


-appointment of a Bench to hear the review. . 


l grant the application for a review accord-" 
ingly and direct that the papers be placéd - 
before the Chief Justice for the appointment’. 
of a Bench to re-hear the matter under the ` 
provision of r. 8 of O. XLVII of the C. P, C. 
This applieatiou for & review would not 
have been necessary had the applicant 
raised this contention before us at the hear- 
ing on the question of limitation, and Ido: 
not consider that in the circumstances any 
orders as to costs are required at this stage. 





The case coming on for re hearing before’ 
Sir Guy Rutledge, Kr., C. J., and Chari, J. 
their Lordships on February 22, 1926, passed 
the following ; 

JUDGMENT.—This is an application - 
for review of a judgment passed by the’ 
late Chief Justice and Mr. Justice Brown 
inan appeal from the Original Side of the 
High Courtin which they held that the 
appeal was barred by limitation. By the 
rules framed by the High Court(r.5 pro- 
viso) it is not necessary that an appellant 
from ajudgment or order of the Original 
Side should file with his memorandum of 
appeal a copy of the decree. The rules’ 
provide that he may file the appeal with- 
out such copy. The present appeal is barr-- 
ed if the time spent in obtaining the copy 
of the judgment alone is excluded. Ifthe 
time for obtaining acopy of the decree is 
also excluded then it is within time. Before 
the Chief Justice and Mr. Justice Brown it 
seems to have been taken for granted that 
the appeal was out of time and the point 
pressed in argument was that there wasa 
bona fide mistake on the part of the appel- 
lant's Advocate which was a sufficient cause 
within the meaning of s.5 of the Limitation 
Act forthe delay in presenting the appeal. 
The learned Judges held that there was 
not a bona fide mistake and there was no 
sufficient cause for not filing the appeal 
within timeand on that ground dismissed 
the appeal. The appellant thereupon filed 
an application for review which was granted 
and the review is now before us for dis- 
posal on the merits, 

The point which is now argued, which, 
however, was not argued onthe previous 
occasion, is that the time required in obtain- 
ing a copy ofthe decree must be excluded 

(5) 16 O, 768; 8 Ind. Dec. (x. s.) 823, ! 
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evən though it may not be necessary fọr 
the appellant to file such a copy along 
with his memorandum of appeal. Section 12, 
cl. (2), ofthe Limitation Ast provides that 
“in conouting the paciod of limitation 
prescribal for au appeal . the day 
on which the julgment comolained of was 
pronouaced, ani the tims requisite for 
obtaining acopy of the decree, sentenee or 
order appealed from shall be exeluded." 
Olause (3) provides “where a decree is 
appealed from or sought to ba reviewed, 
th» tima requisite for obtaining a copy of 
the judgment on which it is founded shall 
alsobe exeluded." The point for considera- 
tion is whether it could be said that the 
time was "requisite" for obtaining a copy of 
the deeree when there was no obligation on 
the appellant to file a-copy of the decree 
along with his memorandum of appeal. 
The limitation for appeals from the Origin- 
al Side is contained in Art. 151 of the 
First Schedule of the Limitation Act and 
there can, therefore, bs no question that s. 12 
of the Act does not apply to such appeals. 
Our attention was drawn to a passage in 
8 Commentary on the Limitation Act, which 
seems toshow that even when copies are 
unnecessary, the time spent in obtaining 
those eopies should be exeluded, as the 
words of s. 12 of the Limitation Act are 
clear and sp2cific on the point. The author- 
ities cited are Kirpa Ram v. Rakhi (6), 
Gangadhar Karmakar v. Shekharbasini 
. Dasya (T) and Behari Loll Mookerjee v. 
Mungolanath Mookerjee (8). In the last case 
of Behari Lall Mookerjee v. Mungolanath 
Mookerjee (8) the point did not arise for de- 
cision. All that the learned District Judge 
referred to the High Court for decision, 
and all that the learned Judge of the 
High Court decided was the question whe- 


ther the provisions of s. 12 of the then 


Limitation Act applied to an application 
for review of an appellate judgmant passed 
inan appeal under the Bangal Act VIII of 
1869, which provided a special period of 
limitation. There is nothing in the report 
to show that it was not necessary for the 
applicant to file a copy of the judgment and 
deeree with his application. In Kumara 
Akkapa Nayanim Bahadur v. Sithala Naidu 
(9) there is a passage in the judgment of 
Sir Arthur Collins, Ohief Justice, to the 
(6) 114 P. R. 1907; 72 P. W. R. 1907. 
E 35 Ind. Cas. 318; 20 O. W. N. 967; 24 O. L. J. 


(8) 50.110; 4 O. Tu. R. 371; 2 Ind. Dec. (N. s.).681. 
(9) 20 M. 476; 7 Ind. Deo. (x. s.) 338, 
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effect that the provision of s. 12 of the then 
Limitation Act “can only be held to apply 
whereit is necessary to file with the appeal 
a copy ofthe decree or judgment." This 
dietum was not nscessary for the decision of 
the case then before the Court because the 
aope2l under consideration was one under 
the Madras Rent Act to which s. 12 of the 
Limitation Act had been held not to apply. 
Io Wajid Ali Shah v. Nawal Kishore (10), 
which was a Fall Bench ci1seof the Allah- 
abad High Court, Sir John Edge, the then 
Chief J'ustice, says, "It is possible that the 
second, third and fourth paragraphs of 
8.12 of Act XV of 1877 were enasted, 
so far as applications for review of judg: 
ment or to set aside an award are concerned, 
to meet cases in which a person interested 
in applying for a review of judgment or to 
sot aside an award might desire to inform 
himself accurately by the perusal of the 


. copy of the decree or order or judgment, as 


the case might be, as to what its actual 
contents were and as to any legal or other 
objections there might be to it. The Legis- 
lature may have intended that persons 
under such circumstances should not by the 
Law of Limitation be compelled to hurry 
into an application for review of judgment 
MCN: ...Until they had full oppor- 
tunity of considering the terms of the decree 
or order or judgment." It will be noticed 
that the point for consideration in the 
Allahabad Full Banch ease was whether an 
application for review of judgment should 
be accompanied by a decree, order or judg- 
ment sought to bs reviewed, though by the 
rules if was not necessary that it should be 
80 accompanied. An argument was based 
on the wording of s. 12 of the Limitation 
Act that since such time is excluded by 
the Limitation Act, the Legislature contem- 
plated that an application for review of 
judgment should always be accompanied 
by a copy of the decree, order or judgment 
sought to be reviewed. It was to meet 
this objection that the learned Ohief Jus- 
tice in the passage above referred to made 
that statement to show that there might 
have been reasons for the enactment other 
than the necessity of filing a copy of decree, 
order or judgment with the application. 
In a sense, therefore, Sir John Elgs's 
remarks are merely obiter. Some other 
cases have been cited to us, mostly reported 
ia unauthorised reports wherein it seems to 


(10) 17 A. 213; A. W. N. (1895) 61; 8 Ind. Dec. (x. a.) 
481 (F.B) ` 
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have been taken for granted that the time 
required for obtaining copies of decrees or 
judgments must be exeluded even though 
they are not necessary, as to hold otherwise 
' would -be contravening the provisions of 
8. 12 of the Limitation Act. It seems to us 
that in these cases the force of the word 
‘requisite’ has not been fully considered. 
‘Requisite’ is defined in the Century Dic- 
tionary as follows:— 

(1) Required by the nature of things or 
by circumstances; ' 

(2) “Necessary; 


_(3) So needful that it cannot be dispens- 


ed with; 

".(4) Indispensable. 

. It seems to us, therefore, that the words 
of the section “time requisite for obtaining 
a copy of the decree” imply that it is 
essentially necessary to obtain copies and 
that some time must necessarily be spent 
in obtaining such copies. 
that when no copies at all are needed for 
the purpose of filing appeals in accordance 
with law, any time is "requisite," d.e., is 
indispensably necessary, for obtaining the 
copies. We are fortified in our opinion by 
a recent decision of the Privy Council. In 
Pramatha Nath “Roy v. Lee (11) an appel- 
lant made delay in applying for a formal 
order to be drawn up in aecordance with 
the rulesof that Court and after the decree 
was drawn up and sent to him for approval 
he delayed in approving and returning the 
draft decree. The High Court of Calcutta 
refused to exclude, in favour of the appel- 
lant, these two periods during which the 
preparation and signing of the decree was 
delayed by the laches of the appellant.. He 
contended before the Privy Council that 
the time requisite within the meaning of 
s. 12, cl. (2), was the time which, in the 
- circumstances of the case was actually oceu- 
pied by him in obtaining the decree. Their 
Lordships ofthe Privy Council in answer 
to this contention say as follows: ‘In 
their Lordships’ opinion, no period can be 
regarded as requisite under the Act, which 
need not have elapsed if the appellant had 
taken reasonable and proper steps to obtain 
a copy of the decree or order." It seems 
to us to follow from this that no period can 
be regarded as ‘requisite’ under the Act 


when there is no need at all to apply for and > 


(11) 68 1nd. Cas. 900; 49 C. 999; 31 M. L. T. 193; A. 
I. R. 1922 P.C. 352: 4 U. P. L.R. P.O. 103; 43 M. 
L. J. 765; 27.0. W.N. 156; 21 A. L.J. 118; 37 O. L. 
Ae a 18 L. W. 56; (1923) tM. W. N. 526; 49 1. A. 307 
(puc 
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obtain a copy of the decree, if, as in this 
case, the rules allow the appellant to file his 
memorandum of appeal unaccompanied by 
a copy of the decree. This was the view 
taken by Mr. Justice Carr of. this Court in 
an unreported case of this Court, Civil. 
First Appeal No. 2356 of 1924, and we are 
in agreement with the view taken by him. 

A comparison of the earlier legislation 
on the subject, so far as appeals are con- 
cerned, leads to the same conclusion. In 
the Limitation Act of 1859 there was no 
provision for appeals but in the CO. P. C. of 
the same year, s. 333 provided a period of 
limitation of 30 days for appeals to the 
District Court. In that section there was a 
provision for the exclusion of time spent in 
obtaining copies of the decree only but not 
of the judgment, while s. 335 ofthe Code 
provided that the memorandum of appeal 
should be accompanied by acopy of the 
decree appealed against. When the Limi- 
tation Act of 1871 was enacted the provisions 
relating to limitation in respect of appeals, 
etc, were taken out of the C. P. C. and 
incorporated in the Limitation Act. The. 
law, however, remained the same, s. 13 of 
the Limitation Act, 1871, merely reproducing 
the provision contained in the C. P. C., 1859, 
where the appellant was entitled to exclude 
only the time spent in obtaining copies of 
the decree. When we come to the Limita- 
tion Act of 1877 (Act XV of 1877) we find 
for the first time a provision (s. 12) that 
“the time requisite for obtaining a copy of 
the judgment on which it (i. e., the decree) 
is founded shall also be excluded.” The 
reason for this change in the law becomes 
apparent when we turn to s. 541 of the 
C. P.C. of 1877 (Act X of 1877) which had 
enacted that a memorandum of appeal 
shall be accompanied by a copy of the 
decree “and (unless the Appellate Court 
dispenses therewith) of the judgment on 
which it is founded.” 

We, therefore, hold that the appeal was 
time-barred. 





An application for leave to appeal to His 
Majesty in Council from the above judg- 
ment came on for hearing before Justice Sir 
Benjamin Herbert Heald and Mr. Justice 
Ch ri and their Lordships on May 10, 1926, 
passed the following 

ORDER.—tThis application for leave 
to appeal to His Majesty in Council 
arises out of a judgment of this Court 
passed by one Judge on the Original Side 
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in Regular Suit No, 128 of 1923 and the 
appeal therefrom. 

Clause 13 of the Letters Patent of this 
. Oourt provides for an appeal from the 

"judgment" of one Judge of this Court, 
and Art. 151 of the First Schedule to the 
Limitation Act provides that the period of 
limitation for an appeal from a ‘‘decree or 
order’ of this Court in the exercise of its 
Original Civil Jurisdiction shall be 20 days 
from the date of the “decree or order.” 

Since the institution of this Court it has 
been the practice to regard appeals from 
"judgments" of the Original Side as falling 
under Art. 151, the words “decree or 
order" in that Article being regarded as 
covering the “judgments” mentioned in cl. 13 
of the Letters „Patent, and although it has 
been contended that Art. 151 has no appli- 
cation to appeals from "judgments" under 
el. 13 of the Letters Patent and that, there- 
fore; there is no period of limitation pres- 
cribed for such appeals, a Bench of this 
Oourt has recently held that Art. 151 does 
apply to appeals from the Original Side 
under cl. 13 ofthe Letters Patent. 

Section 12 (2) of the Limitation Act says 
that in computing the period of limitation 
prescribed for an appeal, the time requisite 
for obtaining a copy of the decree or order 
appealed from shall be excluded. 

Rule 5 of the Appellate Side Rules of 
Procedure of this Court lays down that a 
memorandum of appeal shall be accom- 
panied by a certified copy of the ‘decree or 
order" against which the appeal is made 
and shall also be accompanied by a certi- 
fied copy of the "judgment" on which such 
"decree or order" is founded unless the 
Court dispenses- therewith, but it contains 
& proviso that à memorandum of appeal 
against a “decree or order” of this Court in 
the exercise of its Original Civil Jurisdie- 
tion may be presented without a certified 
copy ofthe decree or order. It has been 
contended that these rules have no appli- 
cation to appeals from "judgments" under 
cl. 13 of the Letters Patent since in terms 
they refer to appeals from a “decree or 
order,” but this Court has held that they 
were intended to apply and do apply to 
appeals from "judgments" under cl. 13 of 
the Letters Patent, 


- . - The result of these decisions of this Court, 


read with Art. 151 of the Limitation Act 
and r 5 of the Appellate Side Rules, is that 
the period of limitation for an appeal 
from a judgment of the Original Side under 
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cl. 13 of the Letters Patent is 20 days fron 
the date of the judgment, and that in sach 
appeals the memorandum of appeal must bs 
accompanied by a certified copy of the 
judgment unless the Court dispenses with 
it, but need not be accomnanied by a 
certified copy of the decree. Tne intention 
of this last provision was undoubtedly to 
prevent an appellant from securing an in- 


ordinate extension of the normal period of 


limitation by applying for a copy of the 


- decree or final order and so taking advan- 


tage of the delay which may occur in 
the drawing up of the decree or final 
order. 

In the present case the judgment on the 
Original Side was passed on the 8th of 
January, 1925, and application for copies 
of the judgment and decree was made on 
the same date. The application for a 
copy of the judgment was not completed 
until the 2nd of February, 1925, there being 
a delay of 12 days in paymentof copying 
fees, and the copy was ready on the 24th 
of March. The copy of the decree was 
not ready until the 27th of April. The 
appeal was-filed on the 28th of April and 
was accompanied by copies of the judgment 
and decree. 

The Judge before whom the appeal 
first came raised the question of limi- 
tation and directed that it be heard before a 
Bench. 

Applicant then filed an application that 
the appeal should be admitted after time 
under s. 5 of the Limitation Act. 

The Bench before whom the appeal camo 
held that no sufficient cause was shown 
for an extension of time unders. 5 of the 
Limitation Act, and holding that because, 
under r. bof the Appellate Side Rules, it 
was not necessary that the memorandum of 
appeal should be accompanied by a copy 
of the decree, the time taken in obtaining 
the copy of the decree was not "requisite" 
within the meaning of that word in s. 12 (2) 
of the Limitation Act, dismissed the appeal 
as time-barred. 

Applicant then filed an application for 
review of the judgment dismissing the 
appeal as barred by limitation, and the 
learned Judge who heard that applica- 
tion made an order for the re-hearing of 


the appeal on the question of limitation. 


The appeal was accordingly re-heard ou 
that question. and the Bench by whom it 
was re-heard came to the same conclusion 
as the Bench which heard the appeal origin- 
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ally and held that the appeal was barred by 
limitation. 

Applicant now applies for leave to appeal 
to His Majesty in Council against the dis- 
missal of hisappealon the ground that it 
was barred by limitation. l 

The result of that dismissal was, of course, 
that the decision of the Original Side was 
affirmed and since the valueof the subject- 
matter of the suit and the amount in dis- 
pute in the appeal in this Court and in 
the prospective appeal to His Majesty in 
Council are admittedly more than Ra.10,000, 
applicant claims that he is entitled to leave 
to appeal as of right. 

Respondent on the other hand contends 
that because the appeal was held by the 
Appellate Bench to be barred by limitation 
there was in fact no appeal and, there- 
fore, the judgment of the Appellate Bench, 
which dismissed applicant’s appeal, was 


not a judgment “made on appeal" within- 


the meaning of those wordsin cl. 37 of the 
Letters Patent ofthis Court, or a “decree 
or final order passed on appeal” within the 
meaning ofs.109 ofthe O. P. C. He sug- 
gests that the rules mentioned in the latter 
part of cl. 37 of the Letters Patent are the 
rules which are contained in ss. 109 to 
112 of the Code, and that, therefore, the 
proposed appeal to His Majesty can lie 
only under cl. (c) of s. 109 of the Code and 
that leave to appeal can be given only if we 
certify that thecase is afit one for appeal 
to His Majesty in Council. 

We do not propose to consider whether 
or not the rules laid down inss. 109 to 112 
of -the Code are the rules mentioned in cl. 
37 of the Letters Patent, because we are 
satisfied that the decision against which 
applicant wishes to appeal was either a 
"judgment made on appeal" within the 
meaning of cl. 37 of the Letters Patent, or 
“a decree or final order passed on appeal" 
within the meaning of s. 109 (a) of the 
Code. If it was a judgment made on ap- 
peal within the meaning of cl. 37 of the 
Letters Patent, and if the rules mentioned 
in that clause are not therules contained 
in ss. 109 to 112 of the Code, then the 
appeal will lie under cl. 37 because the sum 
in issue is over Rs. 10,000, while if ss. 109 
and 110 of.the Code apply, the appeal 
will lie because the amount or value of the 
subject-matter in dispute in the suit and 
in the appeal to His Majesty in Council 
is over Rs, 10,000 and the deeree or final 
order appealed from affirms the decision of 


J. N. SURTY V. T. S. OBETIYAR FIRM. 


£98 I. O. 1926) 


the Original Side of this Court, which was 
the Court which passed the original judg- 
ment and decree or final order. In any 
case the only question which is intended 
to be raised on appeal to His Majesty in 
Council is a question of law, all the rele- 
vant facts being admitted, and that ques- 
tion is material to the applicant since its 
decision has involved the dismissal of his 
appeal which was valued atnearly Rs. 16,000 
andit is of general importance, since it 
affeets the period of limitation for all 
appeals toa Bench from judgments of the 
Original Side of this Court. We hold that 
the appeal fulfils the requirements of cl. 37 
of the Letters Patent of this Court and we 
grant a certificate accordingly. Respond- 
ents will pay the applicant's costs in 
respect of the hearing of the application for 
leave to appeal. Advocate’s fee to be two 
gold mohurs, ; 





[The following order was passed on July 
lv, 1926, onan applieation by the appellant 
to extend time for furnishing security and 
a counter-applieation by the respondents to 
revoke the certificate: —HEd.] 

Rutledge, C. J., and Carr, J.—In 
this case there is an application by the 
appellant asking the Court to extend the 
time for furnishing security in a case 
where leave to appeal to His Majesty in 
Council has been granted and there is a 
counter-application on the part of the re- 
spondents to revoke the certificate of leave 
asthe appellant has failed to furnish secu- 
rity within time. The question is governed 
by the provisions of O. XLV,r. 7, of the 
C. P. O., read with s. 3 (i) of Act XXVI of 
1920, so that r. 7 now reads: 

"Where the certifieate is granted, the 
applieant shall within 90 days or such 
further period not exceeding 60 days.as 
the Court may upon cause shown allow 
from the date of the decree complained 
of or within six weeks from the date of the 
grant of the certificate, whichever is the 
later date— 

“(a) furnish security in cash or in Govern- 
ment securities for the costs of the respond- 
ents.” 

For the appellant it is argued that, 
although the judgment appealed from is 
dated 6th of June, 1925, there was an 
application to review that judgment, which 
was admitted, and judgment upon the re- 
view was not passed until the 22nd of 
February, 1926, that the certificate to appeal 
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to His Majesty in Council was granted by 
. this Court on the 10th of May, 1926, but 
that thequestion of the amount in the 
nature of the security was not decided then 
but only decided on the 26th of May, 
1926. Admittedly evenifthedate of the 
judgment upon the review application, 
- namely, the 22nd February, 1926, is taken 
as the period from which the three 
months is torun, this part of the section 
would not avail the appellant. But it is 
urged that in the alternative the six weeks’ 
period should be calculated from the 26th 
of. May and that, if thatis done, as that 
period does not lapse until the 7th July, 
the appellant is in time to move the Court 
for au extension. 

Reliance is placed upon a series of cases 
beginning with In the matter of the petition 
of Soorjmukhi Koer(12), which was approved 
of by the Privy Council in Burjore and Bha- 
want v. Bhagana (13), which show that, for 
cogent reasons, the Court has power to 
extend the time. 

We may observe, however, that all these 
decisions were previous to the important 
amendment by Act XXVI of 1920, and if 
the result of that Act is to limit the power 
of the Oourt to grant any extension to the 
three months’ period and not to allow any 
extension of the six weeks’ period, then the 
cases cited would have no application. This 
was the view taken by a Bench of the 
Allahabad High Court in: Ram Dhar v. 
Prag Narain (14). The Chief Justice and 
Mr. Justice Banerji observe on page 217:* 

. “The question before us is whether hav- 
ing regard to the very careful drafting of 
the amendment the discretion of the Court 
is not curtailed and limited, as regards 
the period from the date ofthe decree, to 
an extension of 60 days, beyond which 
under no circumstances the Court can go. 
We are of opinion that that is the real 
meaning and the intended effect of the sec- 
tion. It will be seen that the period of six 
weeks from the grant of the certificate has 
not got coupled with it any discretionary 


period. In practice an appellant secures . 


not much less than 150 days from the decree 
appealed against under this provision. Our 
view isthat we have no power to extend 


(12) 2 C. 272; 1 Ind. Dec. (x. s.) 465. 

(13) 10 C. 557; 11 L A. 7; 8 Ind. Jur, 216,4 Sar. P. C. 
J. 498; Rafique & Jackson's P. O. No. 76; 5 Ind. Dec. 
(N. 5) 373 (P. C.). 

(14) 65 Ind. Cas. 249; 44 A. 216; 20 A, L. J. 13; A: T. 
R. 1922 All. 43. 


- *Page of 44 A.—[Ed] - 


GHULAM HAIDAR V. MANGAL SEN-DES RAJ. 


426 


the period beyond those times which are 
now definitely and elearly set out in the 
amended O. XLV,r.7. To decide other- 
wise and grant extension beyoud the period 
of six weeks would, in our view, defeat the 
object and intention of the amendment.” 
The same construction seems to have 
been adopted by the Madras High Court 
and the Court of the Judicial Commissioner 
at Oadh, and we ourselves have no doubt 
that this is the correct view applying the 
legal maxim expressio unius to the con- 
struction ofthe rule. But even if we had 
considered the amendment in the way con- 
tended for by the appellant, we are not 
satisfied that any cogent reasons for ex- 


‘tension appear in this case. 


The appellant or the party behind him, 
was to give security in cash or Govern- 
ment securities. They did not choose 
to give cash but wasted a lot of time in 
seeking fora particular kind of Govern- 
ment security upon which apparently the 
interest or return would be bstter, namely, 
the new issue by the Government of India. 
When this was found unavailable, they 
...purchased the ordinary Government pro- 
missory notes and even then apparently 
they did not purchase sufficient, taking 
the face value instead of the market value 
of these notes with the result that the 
Bailiff, subsequent to their tender, reported 
that their actual value was short by some- 
thing like Rs. 900.” — 

We are accordingly of opinion that the 
appellant's application fails and that the 
respondents' applieation must succeed with 
the result that the certificate granted will 
be revoked. Costs, three gold mohurs. 

A. N. A, E Order accordingly. 





LAHORE HIGH COURT. 
OiviL APPEAL No. 1937 of 1925, 
January 11, 1936. 

Present; —Mr. Justice Dalip Singh. 
GHULAM HAIDAR AND ANOTuBà& — 

J UDGMENT- DEBTORS—APPELLANTS 

VETSUS "2 

Firm MANGAL SEN DES RAJ AND OTHERS 
— CREDITORS — RESPONDENTS, 

Provincial Insolvency Act (V of 1920), s. 10 —7 udg- 

meni-debtors jointly and severally liable under decree 

for over Rs, 500—Debts of each, whether exceed 

Rs. 500— Petition for adjudication, maintainability 
‘of —Separate applications, whether necessary, 
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Where several persons are jointly and severally 
liable under a decree in respeot: of an amount in 
excess of Rs. 500 each of them can rely on the decree 
as showing that his debts exceed Rs. 500 for the pur- 
poses of s. 10 of the Provincial Insolvency Act, though 
the decree is the same against all the debtors. 


Appeal from an order of the District 
Judge, Jhelum, dated the 22nd January, 
1925. 

. Messrs. Sagar Chand for Mr. Muhammad 
Azam Khan, for the Appellants. 

Mr. Amolak Ram Kapur, forthe Respond: 
ents. 

JUDGMENT.—Mr. Sagar Chand for 
the appellants in this case has cited Gan- 
garam v. Ramachandra (1) in support of 
the proposition that the debtors being joint- 
ly and severally liable for the decree it is 
incorrect in law to hold that the debts of 
. the two appellants do not amount to Rs. 500 
each. On principle alsoit seems clear to 
me that both appellants can rely on the 
decree as showing that their debts exceed 
Rs. 500 though the decree is the same 
against both. Mr. Amolak Ram for the 
respondents urges that there should have 
been separate applications on behalf of 
each of the judgment-debtors, the present 
applicants, and has referred to Hardian 
Singh v. Sham Sundar (2). Mr. Sagar 
Chand says he has no objection to putting 
in a separate application for each judgment- 
debtor, applicant, in insolvency. I accord- 
ingly dismiss the appeal leaving it to the 
applicants if so advised, to put in separate 
applications to be disposed of in dus course 
of law. There will be no order as to costs. 


Z. K. Appeal dismissed. 
(1) 20 Ind. Cas. 258; 9 N. L, R. 9l. . 
(2) 69 P. R. 1888. 


BOMBAY HIGH COURT. 
First Civi, APPRAL No. 240 or 1924. 
March 12, 1926. 

Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
NAROTTAMDAS LALLUBHAI PATHL— 
APPELLANT 
versus 
BAI DHANLAXMI— RESPONDENT. 

Registration Act (XVI of 1908), s. 1? (1) (b) —Lease 
deed—Subsequent documents giving up possession and 
agreeing to treat lease deed as null and void—Com- 
pulsory registration, necessity of —Unvegistered. docu- 
ments, admissibility of, for secondary purposes. 

A few weeks after the execution of a lease deed 
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for a period of three years, the parties to the deed 
passed two documents between each other by one o 
which the lessee agreed that the land will thereafter 
be considered to be in the possession of the lessor, 
that the lessee shall have no right to the remaining 
period except that he was to be allowed to remove the 
timber which he had stocked therein within four 
months, and that the rent note which had been 
passed was to be considered null and void. The 
other document passed by the lessor recited the fact 
that thelessee had agreed to give up his right in 
respect ofthe rent note and that the latter should 
deliver possession within four months. The trial 
Courts held that the documents amounted merely to 
an agreement to surrender and were not compulsorilv 
registrable. On appeal to the High Court: 

Held, (1) that the documents read together extingu- 
ished the right created by the original lease and were 
compulserily registrable under s.17 (1) (b) of the 
Registration Act; [p. 427, col. 2.] 

(2) that they could not be admitted in evidence at 
alleven as evidence of an agreement to surrender the 
lease. [p. 428, col. 1.] 

Appeal from a decision of the First Class 
Subordinate Judge at Ahmedabad, in Suit 
No. 1106 of 1920. 

Mr. G. N. Thakor, (with him Mr. R.J. 
Thakor), for the Appellant. 

Mr. K. N. Koyajee, for the Respondent. 


J UDGMENT.—These three suits arise 
froma lease exeeuted by one Dhanlaxmi to 
Narottamdas, on Áugust 27, 1919, whereby 
Dhanlaxmi let out to Narottamdas a certain 
area of land for a period of three years at 
à certain rent, On September 30, 1919, 
the plaintiff alleged that the tenant sur- 
rendered the lease to;her on payment of 
Rs. 15,000, being allowed to remain in pcs- 
session for four months longer in order to 
remove his timber. But he did not surren- 
der possession, and therefore, was liable for 
damages. 

The question arose whether the two docu- 
ments passed between the parties on Sep- 
tember 30, 1919, required registration. The 
document passed by thetenant Narottamdas 
was as follows:— 

“T have taken on rent from you your land 
for lati lying close to Kabir Wadi out of 
your land bearing Survey Number 320 
situate within the sim limits of Mouje Sher 
Kotda. The time fixed in respect thereofis 
three years, which has not yet expired, but 
you have to build a market on the land on 
which there is my lati, for that reason . 
an understanding is arrived at between you 
and me and the land on which thereisa 
lati which is in my possession will be con- 
sidered as being in your possession from 
this day. Now I shall have no right to 
the remaining period in respect of the 
rent note, And ab present there are lying 
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my pieces of timber wood and I am to 
remove the same within four months from 
this day, that is to say, by the 15th of Pos 
Sud of Samvat 1976 (1, e.; January 5, 1920) 
and deliver the land into your possession 
and lam not to raise any objection with 
regard to the same. But the rent note 
which has been newly passed, is to be con- 
sidered null and void and there is no dis- 
pute or objection as regards the fixed 
period, because you have satisfied my mind 
by payment of Rs, 15,000 to me in respect of 
‘my incomplete period. Therefore, the land 
in my possession shall be considered as 
being in your possession from this day, 
only I shall remove the wooden pieces by 


the above mentioned.time and deliver pos- 


- session.” 

The document passed by Dhanlaxmi was 
somewhat shorter:— 

“I have let out on rent to you land for 
lati our or my land situate within the sim 
limits of Mouje Sher Kotda and bearing 
(Survey No. 320). The time fixed in respect 
thereof is three years, which has not yet 
expired. But I have to build market on 
the said lati land. Therefore, you have 
of your own accord entered into an agree- 
ment with me and have given up your right 
ir respect of the period of the rent note 
from this day and you should remove your 

. pieces of timber wood within four months 
from this day, that is by the 15th of Pos 
Sud of Sambat 1976 (January 5, 1920) and 
deliver the land into my possession and I 
should let out to you on rent for a period 
of three years 400 yards of land out of my 
other land situate near Panch Kuwa Revdi 
Bazar, which has been given to Bogha 
Patel and others." 

The trial Judge considered that these 
documents evidenced an agreement to sur- 
renderon terms,on which the parties were 
at issue, and they did not constitute & deed 
of surrender, and, therefore, they did not 
require registration, The hearing of the 
suit then continued, and the remaining 
issues were decided on April 10, 1924. 

But, meanwhile, Narottamdas had filed a 
guit against Dhanlaxmi, being Suit No, 1187 
of 1922, to recover Rs. 15,000 as damages for 
one year for breach of the agreement of 
September 30, 1919, on. the allegation that 


he was to be paid Rs. 15,000 every year for 


. three years of the original lease. 
.. Dhanlaxmi filed Suit No. 1173 of 1922 to 
recover possession of the plaint land with 
mesne profits from the date of the expiry of 
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the lease, and future mesne profits, That 
sult, of course, was entirely inconsistent 
with the first suit filed by her to recover 
damages on the ground that the lease came 
to an end on September 30, 1919. 

The Subordinate Judge dealt with all the 
three suits in one judgment. He found 
that. the plaintiff, who had already obtain- 
ed possession, should recover Rs, 6,519 10-4 
as damages due up to the date of suit, 
and also certain mesne profits on a certain 
area from the date of the suit till the 
date of the expiry of the lease, and on a 
certain area from August 26, 1929. to the 
date of delivery of possession which was 
February 8, 1923. The other two suits were 
dismissed. 

It will be seen, then, that Dhanlaxmi 
succeeded in the suit on all the issues. 
The Judge also went into the question 
whether Dhanlaxmi was to pay defendant 
Rs. 15,000 a year for three years, and whe- 
ther she had paid Rs. 15,000 to the de- 
fendant Narottamdas on September 30, 
1919. He found that it was proved that the 
plaintiff had paid Rs, 15,000 to the defend- 


ant and that the defendant had not proved 


that he was to be paid Rs. 15,000 a year for 
three years before the lease was cancelled. 
. The first question that arises in appeal 
18 whether the Judge wasright in holding 
that these documents, Exs, 14 and 38, did 
notrequire registration, It is difficult to 
follow the argument that they were merely 
agreements to surrender on certain terms 
that were still in dispute. The documents, 
as they stand, read together extinguish the 
rights created by the original lease of 
August 27, 1919. There ean be no doubt 
with regard to the meaning of the words 
"The' rent note which has been newly 
passed is to be considered null and void." 
So that from that date the rights and 
liabilities arising under the document of 
1919 ceased. The position of parties as 
lessor and lessee no longer continued, 
while Narottamdas could only be consider- 
ed as a licensee entitled to keep his timber 
on the premises for removal within four 
months. Those documents come under s. 
17 (1) (b) of the Indian Registration Act 
and required to be registered. Under s, 
49, if they are not registered, they cannot 
be received in evidence of any transaction 
affecting the property. 

It has been contended by Mr. Koyajee for 
the respondent that the Court might look 
at those documents, although they are not 


- 
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registered, as evidence of an agreement to 
surrender the lease. Exactly the same 
"argument was raised before Mr. Justice 
Coyajee and myself in Ramling Par- 
vatayya Samble v. Bhagwant Sambhuappa 
Kathole (1). In that ease the case of Bur- 
jorji Cursetj  Pamthaki | v. Muncherji 
Kuverji (2) was relied upon, and after 
dealing with the argument in the judg- 
ment, that although a document creat- 
ing an interest in immoveáble property is 
inadmissible for want of registration, still 
- it could be looked at, and admitted in 
- evidence to prove the secondary purpose 
` for which the document was executed, I 
expressed the opinion that, if such a docu- 
: ment were allowed to be put in evidence to 
. prove the agreement said to be contained 
therein, then the object and purpose of 
the Indian Registration Act would be com- 
pletely defeated. 

So, in this case, the parties having exe- 
cuted documents surrendering the lease, 
they required to be registered. Not having 
been registered, the Oourt cannot look at 
them. Ifparties in such a case could say 
“It is true that we have evaded an obliga- 
tion that lay upon us of registering the 
- documents but still we can use the docu- 
ments forsome secondary purpose,” it must 
‘necessarily follow that an obligation im- 
` posed by the law to register certain docu- 
ments would be practically set at naught. 


Then it will be open to parties to say that . 


it is not necessary to register a document 
although it is compulsorily. registrable, 
because they can use it for a secondary 
purpose. We think that these documents 
cannot be looked atat all, and the parties 
“then are relegated to their rights and liabil- 
ities under the lease of August, 1919. 
|. We would dismiss the Original Suit No. 
1106 o£ 1920 filed by Dhanlaxmi for dam- 


ges. 

“S Wo would dismiss the Suit No.. 1187 of 
1922 filed by Narrottamdas for Rs. 15,000 
damages. 


We. would set aside the order in Suit ` 


“No, 1173 of 1922 dismissing the suit, and 
- remand the suit to the lower Court to as- 


certain what is due to the plaintiff for rent. 


for the unexpired period of the original 
lease and for mesne profits from that date 


till the possession was delivered to the — 


lessor. 


(1) 96 Ind, Cas. 334; 28 Bom. L. R. 591; 50 B, 334; 
A. I. R. 1926 Bom. 375. 
(2) 5 B. 143; 3 Ind. Dec. (v. s.) 96. 
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With regard to the Rs. 15,000 which was 
said to have been paid by the lessor on 
September 30, 1919, it is true that in the 
plaintiff's Suit No. 1106 of 1920 the Judge 
held that that amount was paid in spite of 
the contention of Narrottamdas that he had 
not received it. If, asa matter of fact, he 
did receive it, clearly he would be bound to 
refund on the ground that the consideration 
for which it was paid failed. We cannot 
consider that question in any of these three 
suits, and we only express an opinion that, 
if Dhanlaxmi files a suit for recovery of 
that amount, as far as we can see, limitation 
would only run from this day when it, was 
ascertained for the first time definitely by a 
decision of this Court that the transaction 
of September 30, 1919, could not be proved. 
Therefore, the consideration for which 
Rs. 15,000 is said to have been paid failed 
entirely. 

Suit No. 1106 of 1920 (F. A. No. 240 of 
1924)is dismissed with costs throughout. 
The cross-objections are dismissed with 
costs. 

Suit No. 1173 of 1922 (F. A. No. 263 of 
1924) is remanded to the lower Court to 
ascertain what is due to the plaintiff for 
rent for the unexpired period of the original 
lease and for mesne profits from that date 
till the possession was delivered to the 
lessor, the decree of the lower Court being 
set aside. Costs to becosts in the suit. 

The cross-objections are dismissed. 

Suit No. 1187 of 1922 is dismissed with 
costs throughout. 


ALN. A. Decree accordingly.. 


MADRAS HIGH COURT. . 
APPEAL AGAINST ORDER No. 270 or 1925, 
December 7, 1825. 
Present:—-Mr. Justice Wallace, and 
Mr. Justice Madhavan Nair. 

T. VENKATASUBBA MUDALY anp 
ANOTHER—DEFENDANTS Nos. l AND 2— 
APPELLANTS 


VETSUS 
MANICKAMMAL AND ANOTHER— 
PraiNTiFFS Nos. 2 AND 3— RESPONDENTS. 

C. P.C. (Act V of 1908), s. 47, O. XXI r, ll— 
Execution of decree—Pre-decree arrangement mot to 
execute decree, whether can be pleaded in bar of 
execution. . - “8 

It is open to a judgment-debtor to plead in bar of 
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execution of a decree against him a pre-decree arrange- 
ment that the decree was not to be executed. [p. 429, 
col. 1; p. 430, col. 2. 

Chidambaram Chettiar v. Krishna Vathiyar (1), 
and Velu Thevan v. Krishnasmami Reddi (8), followed. 

Appeal against an order of the District 
Court, Cingleput, dated the 6th April, 1925, 
in E. P. No. 45 of 1924, in O. S. No. 21 of 
1920. 

Mr. K. Bhashyam Ayyangar, for the Ap- 
pellants. 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondent. 


i JUDGMENT. 

Wallace, J.—The point for decision is 
whether it is open to a judgment-debtor to 
plead in bar of execution of a decree against 
hima pre-decree arrangement that the decree 
was not to be executed. The lower Court 
has held that it was not so open to him, 
relying. on three decisions of this Court, 
which in my view, so far as they may be 
used to support this view, run counter to 
the general trend of decisions in this Court. 
The mostimportant decision on this point 
is the Full Bench case in Chidambaram 
Chettiar v. Krishna Vathiyar (l). The 
question referred to the Full Bench there 
was whether a pre-decree arrangement to 
postpone the execution ofa decree for a 
certain tume can be pleaded as a bar to 
immediate execution. Twolearned Judges 
of the Full Bench held that it could, and 
another learned Judge differed. The former 
based their decisions on the principle of stare 
decisis, the previous cases relied on by them 
and on which they elected to stand, being 
Rama Avyan v. Sreenivasa Pattar (2), Ruk- 
mani Ammal v. Krishnamachary (3), Krish- 
namachariar v. Rukmani Ammal (4) and 
Subramania Pillat v. Kumardvelu Ambalam 
(5). Now, curiously enough, it was not 
noticed and has been overlooked also in 
other judgments on thismatter that Rama 
Ayyan v. Sreenivasa Pattar (2) is not 
really in point. The agreement in this 
case was post-decree;and not pre-decree. 
The other three cases-lay down in general 
terms the principle that a  pre-deceee 
arrangement that a decree, when obtained, 
should not be executed, can be pleaded in 
- bar of execution. The Rukmani Ammal v. 


(1) 37 Ind. Cas. 836; 40 M. 233; 21 M. L. T.24; 5 L. 
W 132; (1917) M. W. N. 44; 32 M. L. J. 13. 

(2) 19 M, 230; 5 M. L. J. 218; 6 Ind. Dec. (N. a.) 865. 
NO 8 Ind. Cas. 1071; 9 M. L. 1. 464; (1910) M. W. N. 


(4)15 M. L.-J. 870... 
(8) 33 Ind. Cas, 66; 30 M, 541. 


- 
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Krishnamachary (3) and Subramania Pillai 
v. Kumaravelu Ambalam (5) follow the 
Full Bench ruling in Laldas Narandas v. 
Kishordas Devidas(6). No previous author- 
ity was quoted in Kvrishnamachariar v. 
Rukmani Ammal (4). Itis clear that these 
cases lay down a principle wider than the 
principles raised in the question referred 
tothe Full Bench. In the Full Bench case 
the question was whether a pre-decree 
arrangement for a temporary postponement 
of execution can be pleaded; while in the 
three cases above quoted, the general prin- 
ciple was that a pre-decree arrangement not 
to execute at all can be pleaded. The 
concurring judgment in the Full Bench 
proceeded, however, on the footing that this 
general principle adopted furnished the 
answer to the question raised, although it 
was not necessary forthe decision to go so far 


"as the three cases above quoted. I have no 
doubt that the concurring Judges did intend 


to take their stand on the wider principle 
enunciated in these cases, and that they 
meant to uphold and confirm that prin- 
ciple and lay down that this Court in doing 
SO was proceeding on the principle of stare 
decisis. 

Subsequently to the case of Chidambaram 
Chettiar v. Krishna Vathiyar (1) there have 
been two divergent lines of decisions. One 
follows the general principle already stated, 
for example, Sambasiva Aiyar v. Thiru- 
malat Ramanuja Tathachariar (7) in which 
it is adopted inthe clear terma as inher- 
ent in and flowing from the Full Bench 
decision; and Velu Thevan v. Krishna- 
swami keddi (8)to which one ofuswas a 
party. The other set of cases springs from 
the ruling in Arumugam Pillay v. Krishna- 
swami Naidu (9) but, before that is con- 
sidered, reference may be made to the case 
in Singa Raja v. Pethu Raja (10). That 
case turned on a rather strict interpreta- 
tion of O. XXXIV and not on this general 
principle, and no reference was made 
either to Chidambaram Chettiar v. Krishna 
Vathiyar (1) or Arumugam Pillay v, Krish- 
naswami Naidu (9). In Arumugam Pillay 
v. Krishnaswami Naidu (9) which was 


(6) 22 B. 463; 11 Ind. Dec. (N. s.) 891. 
ta 2. m. cad x 37 M. L. J. 356. 
` Cas, 297; 48 M. L. J. 277: A.I. R. 192 
Mad. 591; 21 L. W. 725. xn 
A 56 Ind. Cas. 976; 43 M. 725; 12 L. W. 41; IIM. L 


J. 292. , 
(10) 48 Ind. Cas. 196; 35 M. L. J. 579; (1918) M, W 
N. 809; 8 L. W. 497; 24 M. L. T. 501; 42 M. 61 
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decided in 1920, onelearned Judge held 
that Chidambaram Chettiar v. Krishaa 
Vathiyar (1) “does not oblige us to extend 
the principle to the extent required by the 
appellants’ contention.” I would point out 
that the one case referred to by the learned 
Judge, Oldfield, J., as the only case appear- 
ing in the authorised reports supporting 
the appellants’ contentions before him is 
Rama Ayyan v. Sreenivasa Pattar (2) 
which, as I have observed, has no applica- 
' tion to a pre-decree arrangement, while the 
learned Judge has overlooked | Subra- 
mania Pillai v. Kumaravelu | Ambalam 

9). 
a extcomesthecase in Koonameni Mallaya 
v. Kannegantt China Kotaya (11) which 
“really seems to me hardly in point. It 
was a case of a pre-suit and not of a pre- 
‘decree arrangement, which the learned 
Judges held could and should have been 
pleaded as an absolute defence to the suit. 
This was sufficient for the disposal of the 
case but the learned Judges went on to 
cousider the general question of the right 
ofa party to plead a pre-decree arrange- 
ment in bar of execution and referred to the 
eases already quoted. The Full Bench 
case is put aside on the ground set out in 
Arumugam Pillay v. Krishnaswami Naidu 
(9) but it is quoted atthe end of the judg- 
ment as supporting the plea that the agree- 
ment in that suit could not be pleaded in 
bar of execution. It is clearly a case dis- 
tinguishable from Chidambaram Chettiar 
v. Krishna Vathiyar (1), The next case 
is Ramanathan Chettiar v. Venkatachellam 
(12) passed.in 1923 which was decided on 
the ground that the agreement there plead- 
ed was more similar tothe one in Arumu- 
gam Pillay v. Krishnaswamy Naidu (9) 
‘than to that in Chidabaram Chettiar v. 
Krishna Vathtyar (1). 

In this divergence of authority, I think 
we are bound to follow the Full Bench 
ruling, which does undoubtedly adopt and 
follow the general principle laid down in 
Rukmani Ammal v. Krishnamachary (3), 
Krishnamachariar v. Rukmani Ammal (4) 
and Subramania Pillai v, Kumaravelu Am- 
balam (9) and hold to the principle which 
has been followed since 1903 untilit was 
doubted in Arumugam Pillay v. Krishna- 


r (21) 64 Ind. Cas. 148; 14 L. W, $17; (1921) M. W.N, 
82. l 
£ (12) 72 Ind. Cas. 836; 17 L. W. 635; (1923) M. W.N. 


297; 44 M. L. J. 599; 32 M. L. T. 401; A.I. R. 1923 
Mad. 619. ` , 
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swami Naidu (9). It is essential that, in 
Such matters, there should be, uniformity 
of procedure, and I see no reason to refer the 
case again to a Full Bench as we have been 
requested to do. 

We must, therefore, reverse the decision 
of the District Judge and direct him to 
re-hear the case. Costs up-to date will abide 
the result. 

Madhavan Nair, J.—I concur with 
my learned brother throughout in his. 
judgment. Ihave not been convinced by 
the arguments of Mr. T. R. Ramachandra 
Aiyar that the decision in Velu Thevan v. 
Krishnaswami Reddi (8) to which I was a 
party does not lay down the correct law. 
It was held in that case thata judgment- 
debtor could plead in bar of an execution a 
pre-decree arrangement between him and 
the decree-holder that the decree should 
not be executed. The decision was based 
upon the Full Bench rulingin Chidambaram 
Chettiar v. Krishna Vathiyar (1). The 
decisions in Krishnamachariar v. Rukmani 
Ammal (4), Rukmani Ammal v. Krishnama- 
chary (3) and Subramania . Pillay v. 
Kumaravelu Ambalam (5) which lay down 
the general principle that an arrangement 
prior to a decree not to execute the decree 
at all can be pleaded in bar ofan execu- . 
tion furnished the ground for the decision 
in the Full Bench case. These cases laid 
down a principle wider than the one raised 
in the question referred to the Full Bench. 
There can be no doubt’ that the learned 
Judges who decided the case in Chidam- 
baram Chettiar v. Krishna Vathiyar (1) 
accepted the principle of these three cases 
as correct law. The decision mainly relied 
upon by Mr. Ramachandra Aiyar in Aru- 
mugam Pillay v. Krishnaswami Naidu (9) 
as pointed out by my learned brother 
refers to Rama Ayyan v. Sreenivasa Pattar 
(2) which has no application to a pre-decree 
arrangement and overlooks the decision in 
Subramania Pillai v. Kumaravelu Ambalam 
(5) and apparently brushes aside the deci- 
sions, mainly relied upon in the Full Bench 
case on the ground that they do not appear 
in the authorised reports. The other 
decisions quoted for the respondent, name- 
ly, Singa Raja v. Pethu Raja (10),. Koona- 
meni Mallayya v. Kanneganti China Kotaya 
(11) and Ramanathan Chettiar v. Venkata- 
chellam (12) do not advance his contentions 
in any appreciable degree. 

In this state of authorities I agree with 
my learned brother that we are bound to 


. direct him to re-hear the case. 
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follow the Full Bench ruling and reverse 
the decision of the District Judge and 
lhe costs 
up to date will abide the result. 

V. N. V. Appeal allowed. 


BOMBAY HIGH COURT. 
OxIGInAL CIVIL JuRISDiCTION APPHAL No. 10 
or 1926. 

Mareh 15, 1926. ; 
Present :—S8ir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
MUTHU K. R. V. ALLAGAPPA 
CHETTIAR-—APPELLANT 
versus 
NAGINDAS FULOHAND CHINOY— 


RESPONDENT. 
Presidency Towns Insolvency Act (ITI of 1909), s. 9 


‘--Application for adjudication by a creditor, neces- 


sary contenta of—-Statement by agent that his master 
has suspended payment—-Notice of suspension. 

It is absolutely necessary that an application by 
a creditor for the adjudication of a debtor as insolvent 
on the ground that an available act of insolvency had 
been committed must definitely allege what available 
act or acts of insolvency were committed as detailed 
in s.9 of the Presidency Towns Insolvency Act. It 
is not sufficient to make.some vague allegations in 
the petition and then endeavour by means of evidence 
to prove that certain available acts of bankruptcy 
have been committed. [p. 432, col. 2.] 

A statement by the agent that his master has sus- 
pended payment is not a notice of suspension of pay- 
ment by the debtor, as an agent in the ordinary 
course has no authority within the general scope 
of his agency to commit an act of insolvency on behalf 
of his principal. [p. 432, col. 1.] ` 

Appeal from an order of Mr. Justice 
Taraporewala sitting as the Commissioner 
in Insolvency. ee 

Mr. Kanga, Advocate- General, for the Ap- 
pellant. 

Mr. H. C. Coyajee, for the Respondent. 

JUDGMENT.—On November 2, 1925, 
a petition was presented in this Court 
alleging that one Muthu K. R. V. Alagappa 
Chettiar of Madura, who carried on business 
at various places including Bombay, had 
committed certain acts of insolvency within 
three months of the date of the petition, in 
that (a) he had mortgaged one of the pro- 
perties belonging to him at Madura for 
Rs, 13,000 to a creditor, Messrs. Jhaverchand 
Gumanchand, as security for their debt of 
Rs. 25,000; (6) that the said mortgage was 
executed when many of the branches of the 


‘said Chettiar's business were in insolvent 


‘ circumstances and was made to defraud.the 


creditors; and (c) that with intent to defraud 
the creditorsgofgathe said firm he stopped 
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payment to the ereditors since the last three 
months. All the petitioners, who sent 
their men to eall for the money due to 
them, were given a reply by his agent, 
Nagalingam Pillai, in charge of the Bombay 
firm, that his master had stopped payment, 
and that as no remittances were sent to 
him from his master at Madura he was 
unable to make any payment whatsoever. 

The last paragraph of the petition does 
not allege any act of insolvency. It states 
that in the month of September, 1925, the 
said firm intimated to Messrs. Ramchandra 
Ranchhoddas, the second petitioners, by 
their letter of July 25, 1925, that for the 
present they were not in a position to meet 
their liabilities and make payment to their 
creditors. Two affidavits were put in, in 
support of the petition, but no further 
particulars were given in those affidavits. 
They only confirmed the several statements 
made in the joint petition. 

On the presentation of the petition to the 
Court an ex parte order for the adjudication 
of the debtor was-made. The debtor then 
applied to have the adjudication order 
annulled. The Judge found that the mort- 


‘gage, which was alleged in the petition to 


have been executed in order to defraud the 
general body of the creditors, was not so 
executed, but he refused to annul the ad- 
judicationon the ground that the debtor 
had given notice to one or more of his 
creditors that he had suspended, or was 
about to suspend, payment of his debt. 
There is no allegation in the petition of 
such an act of insolvency, as is referred to 
in s. 9 (g) of the Presidency Towns Insol- 
vency Act. In my opinion, it is absolutely 
necessary that an application for the ad- 
judication of a debtor by a creditor, on the 
ground that an available act of insolvency 
had been committed, must definitely allege 
what available act or acts of insolvency 
were committed as detailed in that section. 
It is not sufficient to make some vague 
allegations in the petition, and then endea- 
vour by means of evidence to prove that 
certain available acts of bankruptcy have 
been committed. 

The cases which have been £referred to in 
the lower .Court are cases in which the 
question was whether on the evidence the 
debtor had given notice of suspension to his 
creditors. In thiscase I do not thinkit is 
necessary for us to touch that question, 
because, in my opinion, there is no allega- 
tion in the petition that the debtor gave 
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notice of suspension to any of his creditors. 
All that was alleged was that certain eredi- 
tors went to the Bombay office, and were 
told by the agent Nagalingam Pillai that his 
master had stopped payment. That would 
not be a notice of suspension by the debtor, 
since, in the ordinary course, an agent does 
not have an authority within the general 
scope of his agency to commit an act of 
insolvency on behalf of his principal. That 
appears to be the simple issue in the case. 
We cannot agree with the learned Judge, 
as we think that the adjudication order 
should be annulled. | mE 
We must allow the appeal and dismiss 


tition with costs throughout. 
ss n Appeal allowed. 


PATNA sete I 
qTTER OF CoURT-FEE IN SECOND 
S "usui APPEAL No. 1388 or 1425. 
. March 24, 1926. 
Present:—Justice Sir Jwala Prasad, KT., 
and Justice Sir John Bueknill, Kr. 


KHIRI CHAND MAHTON--DEFENDANT 


No, 2—-APPELLANT 
yersus . 
Musammat MEGHNI— PLAINTIFF— 
"RESPONDENT. "T. 
Fees Act (VII of 1870), s. 7 w (c) wen. 11, 
Poo * Suit for declaration and consequential relief 
-—Court-fee—Separate and necessary reliefs. 

Where two reliefs are claimed in a suit but a 
decision with regard to one of them would render & 
decision with regard to the other unnecessary, Or 
one of them would be obtainable merely upon the 
strength of a decision with regard tothe other, 


j ly in respect of the principal 
Conri-ie ia pasan er? the yelinfs claimed are 
Court-fee must be paid in 

[p. 435, col. 1.) l 
prayed in her plaint for a declaration as 
the properties inherited by 


inherited by the plaintiff from her husband: 


t Prasad, for the Appellant. 
nue Shaikher Prasad Singh 
Sinha, Government 


Pleader, for the Respondents. 
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JdJdUDGMENT.—The question is: what 
Court-fee is payable upon the plaint in the 
present case filed in the Court of the 
Munsif of Bihar and upon the memorandum 
of appeal filed by the defendant in the 
Court of the District Judge of Patna? 

In the plaint the reliefs sought are.as 
follows: 

(1) It may be held by the Court that the 
disputed properties form portion of the 
properties left by .the husband of the 
plaintiff; that defendant No. 1 has no title 
thereto and that she has no right to transfer 
the same, | 

(z) On determination of relief No. 1 it 
may be held that defendant No. 1 had no 
right to execute the sale-deed, dated the 
3rd August, 1920, and that neither it has 
affected the title of the plaintiff nor has 
defendant No. 2 acquired any right thereby. 

(3) If during the pendency of this suit- 
the plaintiff be dispossessed of the disputed 
properties, then on Court-fee being taken 
she may be awarded a decree for recovery 
of possession of the disputed properties. 

(4) The eosts in Court with interest up 
to the date of realization may be awarded 
to the plaintiff against the defendants. 

(5) Such other reliefs as be deemed 
equitable by the Court may be decreed in 
favour of the plaintiff. 

The plaintiff's case as laid in the plaint 
is based upon the following factas :— 

It is said that one Tarni Mahton had 
two sons Puran Mahton and Budhan 
Mahton. He died while joint with his sons, 
and after his.death the two sons continued 
to be members of a joint Mitakshara family. 
Defendant No.1, Musammat Jogia, is wife 
of Puran Mahton. The plaintiff is the wife 
of Budhan Mahton. Puran is dead. It is 
said that when he died he was joint with 
Budhan Mahton and consequently the 
latter succeeded to the properties by right 
of survivorship as the sole surviving male 
member.  Budhan died in 1909. The 
plaintiff's case is that she has succeeded to 
the property as his widow under the Hindu 
Law and that the defendant No. 1 Musam- 
mat Jogia, wife of Puran, is entitled only to 
maintenance. Continuing, the plaint states 
that the plaintiff obtained possession of the 
property and has been enjoying it; and 
that the defendant No. 1 has not acquired, 
any right to it nor any right to transfer.or 
encumber the family property....In . the 
Record of Rights, however, MusammatJogia, 
defendant No. 1, got her name recorded ag 
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in possession and occupation of the family 
property along with the plaintiff, and the 
names of both the plaintiff and defendant 
‘No. 1 were recorded in the khatian with res- 
pact to the raiyati kasht lands of the family. 
Defendant No. 1 though she had no 
right ofany sort in the property nor had 
she possession thereof, executed a sale-deed, 
on the 3rd of August, 1920, in respect of 
half of the properties left by the husband 
of the plaintiff, in the farzi name of defend- 
ant No. 2. Itis also stated in the plaint 
that the defendant No.3 for self and on 
behalf of other properties got a kabuliyat 
and kishtbandi bond executed by the plaint- 
iff in respect of the area and made defend- 
ant No. 2 also joinin the execution of the 
said deed on the ground that her name was 
already entered in the survey khatian, 


The aforesaid transactions, namely, the 
entrvin the Record of Rights and the kabu- 


liyat areattacked by the plaintiff. She says: 


that “although the sale-deed in question 
has not affected her title, yet the existence 
thereof is apprehended to cause dispute 
hereafter and a cloud is thereby cast over the 
title of the plaintiff in respect of the disput- 
ed properties; hence this suit." 


The cause of actionis said to have arisen 
on the 3rd of August, 1920, the date of the 
execution of the aforesaid sale-deed. 

The plaint was stamped with & Court-fee 
of Rs. 15 under Art. 17 of the Court Fees 
Act. The defendant in his written state- 
ment took a distinct plea as to insufficiency 
of the Oourt-fee, and upon that plea Issue 
No.3 was raised in the trial Oourt : 

“Is the Court-fee paid sufficient.?” 

But at the actual hearing of the case 
this issue was not pressed. "The suit, there- 
fore, was determined by the Munsif upon 
the aforesaid Court-fee. 

The defendant No. 2, the transferee, 
appealed to the District Judge and paid a 
Court-fee of Rs. 15 upon the memorandum 
of appeal; and upon an objection raised by 
the District Judge an additional Court-fee 
of Rs. 15 was paid upon the ground that 
reliefs Nos. (1) and (2) constituted two sepa- 
rate declarations. The.appeal was dismissed 
in the Court below, and hence the defend- 
ant has filed a second appeal in this Court. 

Under the orders of the Taxing’ Officer 
of this Court, dated the 9th November, 
1925, the.appellant has paid the additional 
Oourt-fee, as according to the Taxing 
Officer, an ad valorem Oourt-fee was charge- 
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able unders.7, el. iv(c) of the Court Fees 
Act. Ifthis view of the Taxing Officer is 
correct, the Court-fees paid upon the plaint 
and the memorandum of appeal in the 
Court below were insufficient, and the 
plaintiff and the defendant both have to 
make good their respective deficiencies. 
The question as to the sufficiency or 
otherwise of the Court-fee payable in the 
Courts below does not lie within the pro- 
vince of the Taxing Officer; but it has to be 


determined by the Court under s. 12 of 


the Court Fees Act. Accordingly, this 
being the preliminary question before the 
appeal can be allowed to proceed, it has 
been placed before this Bench for a decision 
as to whether ad valorem Oourt-fee should 
be charged upon the plaint and the me- 
morandum of appeal in the Court below 
under s. 7, cl. iv (c) of the Court Fees 


ct. 

The Taxing Officer in his order direct- 
ing ad valorem Court-fee to be paid upon 
the memorandum of appeal has relied upon 
a-decision of mine as Taxing Judge in the 
case of Ram Ekbal Singh v. Sarjug Prasad 
Misser, M. J. O. No. 49 of 192]. The second 
relief in that case quoted by me in my judg- 
ment was similar to the second relief in 
this case, It sought to have an adjudica- 
tion by way of & declaration that certain 
sales and transfers made by the defend- 
ants in that case were without any valid 
necessity and without any considera- 
tion and were not binding upon the 
plaintiff after the death of the limited 
owner who was a Hindu lady. I held that 
that relief clearly came under s. 42 of the 
Specific Relief Act and was chargeable with 
a ‘fixed Court-fee of Rs. 10 which under the 
then provisions of the Court Fees Act was 
chargeable The first relief sought in that 
case was as follows:— 

“That it may be held by the Court that 
the plaintiff is a near gotia and reversion- 
ary heir of Mangal Prasad Singh." . 

That relief related to the title of the 
plaintiff in that case to the property in dis- 
pute and his locus standi to question the 
validity of the transfer made by the widow 
of the late holder of the property. The 
plaintiff in the present case is the widow 
of Budhan Mahton and claims to have suc- 
ceeded to the properties on account of 
Budhan's brother, husband of defendant 
No. 1, having died ina state of jcintness, 
This is the title claimed by her to the pro- 
perty and upon that title her right to ques- 
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tion the validity of the transfer made by 
defendant No. l in favour of the defendant 
No. 2 resis. If that title was not at all 
disputed nor was there any reason for any 
apprehension on the part of the plaintiff of 
the title being seriously denied by the 
defendant, then the mere asking for a de- 
claration by the Court to declare her title 
in order to enable her to seek the principal 
and the second relief would not make the 
relief essential, and would not require any 
additional Court-fee to be paid. In that 
ease relief No. 1 would have been deemed 
simply a surplusage or as an ornamental 
relief, This is the view taken by me in 
the miscellaneous judicial case referred to 
above. I do not think that the other reliefs 
in the present case demand any serious 
consideration for they do not seem to affect 
the real character of the suit. The third relief 
was only a contingent one depending upon 
the finding of the Court that the plaintiff 
was not in possession of the property and 
in that event she offered to pay Court-fee 


for getting the relief for recovery of pos-. 


session. That contingency has not arisen 
and the Courts below have held that the 
plaintiff has been all along in possession of 
the property. Therefore, that relief bas 
become unnecessary and the occasion for 
calling for additional Court-fee has not 
arisen, 

The fourth relief obviously is immaterial 
relating to costs, Depending upon the ad- 
judication in herfavour of the other reliefs, 
the fifth relief is what is often said to be an 
omnibus relief which does not in itself ask 

‘forza specific relief so as to make the plaint- 
iff Hable to pay Court-fee upon it. 

‘A number of authorities have been cited 
to us at the Bar, one of which is of ourown 
Court: Noowooager Ojain v. Shidhar Jha 
(1), in which Roe, J., held that a suit for 
avoidance of a registered deed of gift was 

- chargeable with ad valorem Court-fee 


upon the ground that the Court was bound, 


upon deciding the suit in the plaintiff's 
favour, to send a copy of the decree.to the 
office in whose book the deed was register- 


ed. The report ofthe case does not show: 


the details of the reliefs sought in the 
ease. The decision was entirely based upon 
certain previous authorities cited therein. 
One of these cases is Parvatibai v. Vish- 
vanath Ganesh (2). In that case, however, 
there was a specific relief sought for send- 


(1) 45 Ind. Cas. 238; 3 P. L. J. 194, 
m5 29 B, 207; 6 Bom, L, R, 1125, 
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ing 8 eopy of the decision noted in the book 
containing a copy of the document with a 
view to have the cancellation of the deed 
noted in the register of documents kept in 
the Sub-Registrar’s office. In this case 
there is no prayer for sending a copy 
of the decision to the Sub- Registrar and 
we cannot import a relief into the plaint in 
order to make the relief consequential and 
thus to charge Court-fee thereon. If the 
Court is bound to send a copy of the decree 
to the office of the Registrar it 1s no busi- 
ness of the party to ask for it, but it isthe 
duty of the Court to send it of its ovn 
accord. ; 

The next case relied upon is Jhuman 
Karti v. Debu Lal Singh (3). In tbat case 
it was held that a relief for a declaration 
coupled with a relief for confirmation of 
possession -makes the suit one for a declara- 
tion and consequential relief, In that case. 
also there was a specific prayer made by 
the plainiiff for confirmation of possession. 
No such prayer has been made in the pre- 
sent case, and upon the principle already 
stated we cannot add that prayer to the 
reliefs sought by the plaintiff and make the . 
relief a consequential one. 

The decision of this Court in Rafig-ud- 
din v. Asgar Ali (4), (Das and Adami, JJ.) 
has been cited to show that two declara- 
tions do not necessarily makea suit for a 
declaration and a consequential relief. 
Similarly, the case of Mahabir Prasad v. 
Shyam Behari Singh (5) has been, cited to 
show that a relief which is unnecessary and 
follows as & matter of course from the deci- 
sion in favour of the plaintiff on the other 
reliefs, is not a consequential relief. In 
that case the principal relief asked for 
a declaration that a certain transfer made 
by a judgment-debtor of the plaintiff was 
with a view to defeat the decree of the 
plaintiff and an additional relief was asked . 
that the plaintiff be declared entitled to 
realise the decree from the estate of. the 
defendant judgment-debtor, It was held 
that the last relief was a surplusage, for 
the plaintiff would be entitled to ‘execute 
the decree and attach the property without 
any declaration by the Court.upon the 
decision obtained on other nee in his 
favour. 


(3) 16 Ind. Cas. 898; 22 O. L. J. 415. 
(4) 63 ne Cas. 38; A. I. R. 1922 Pat. 392; 1 Pat. 1; 3 


I5. 


(9) 80 Ind. Cas. 655; 3 Pat. 795; A. I, R. 1825 Pat, 44 
6 P. L. T, 82, 
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. In the case of Rafig-ud-din v. Asgar Alu 
(4) the two reliefs asked for, as a matter 
of fact, constituted one relief, and the de- 
claration of the first relief rendered un- 
necessary the deelaration with respect to 
the second relief. 

Upon the principles of the aforesaid de- 
cisions the question is whether the two 
principal reliefs claimed by the- plaintiffs 
in the present case are separate and neces- 
sary, or the decision of one of them renders 
the decision of the other relief unnecessary, 
or the other is obtainable without any fur- 


ther declaration by the Court and merely’ 


upon the strength of the decision of one of 
the reliefs. The first relief in the present 
case relates to a declaration as to the general 
title of the plaintiff to all the properties 
inherited by her from husband. The second 
relief relates to the particular deed of 
' transfer executed by defendant No. 1 in 
favoür of defendant No. 2 with respect to 
“a particular property as part of the 
estate inherited by her from her hus- 
. band. The second 
essential; the first relief will be essential 
only when upon the plaint it would appear 
that it is necessary for the plaintiff to have 
uny doubt or cloud cast upon the estate 
inherited by her, removed. The two as- 
tounding facts stated in the plaint: the 
entry of the nameof defendant No 1 in 
the Record of Rights and in the kabuliyat in 
favour of the proprietor, would goto show 
that the plaintiff is apprehensive of the 
claim of defendant No.1 not only to the 
property in suit but to & moiety of the 
entire estate in question and that the deed 
in question was only a first move in the 
matter, with a view to have it established 
that the husband of defendant No. } died 
whileseparate from that of defendant No. 2. 
The plaintiff, on the other hand, claims the 
entire property on the ground that the 
husband of defendant No. 1 pre deceased 
her husband and died while joint with him, 
the whole estate having passed by survivor- 
ship to the husband of the plaintiff, 
Therefore, in the present case we are not 
prepared to hold that the two reliefs are 
co-extensive or that one of them is sur- 
plusage. We are prepared to give the 
plaintiff an option to state which of the 
aforesaid reliefs she would wish to be 
deleted as being superfluous and not re- 
quired by her. If:she does not intimate 
her intention within three days it will be 
presumed that both the aforesaid reliefs 
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are essential, which will render the plaint- 
iff liable to pay ad valorem Court-fee on 
her plaint as estimated by the Stamp- 
Reporter. 

The learned Vakil on behalf of theplaint- 
iff states to day that the plaintiff is not 
willing to strike off any of the reliefs, For 
the reasons already. given in the aforesaid 
order, ad valorem Court-fee must, therefore, 
be paid on the plaint as well as on the 
memorandum ofappeal in the lower Ap- 
pellate Court. The defendant, who was 
appellant in the lower Appellate Court, 
has already paid the deficit Court-fee; and 
the learned Vakil for the plaintiff says that 
he is ready to deposit the Court-fee payable 
upon the plaint. Let him do so. 

2, K. Order accordingly. 


EEE 


MADRAS HIGH COURT. 
Sreconp Civir APPEAL No. 1600 or 1993. 
July 20, 1926. 
Present:—Mr Justice Devadoss. 
GOLLAPALLE SIDDAREDDI anp 
ANOTHER—DREFENDANTS——-À PPELLANTS 
Versus 
DEVAJARAMA REDDI MINOR BY NEXT 
FRIEND ELUEST MOTHER ÁT'CHAMMA— 


PLAINTIFF — RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 118, s.2 
(8)—Suit by minor to declare adoption invalid and 
for injunction—Minor's knowledge of adoption, effect 
0f —Article 118, applicability of —Son, whether claims 
under father, for purposes of setting aside illegal 
adoption. 

The mere fact that a Hindu father who makes an 
illegal adoption is alive for more than six years after 
the adoption does not bar the right of a son born 
after the adoption to question it. The plaintiff can- 
not in such & case be considered to claim through 
his father within the meaning of s. 2 (8), Limitation 
Act, as hisright is quite independent of the right 
of his father. [p. 436, col. 1.] 

A minor cannot be fixed with knowledge of an 
adoption from the date of his birth and a suit by 
him to set aside the adoption is not governed by Art. 
118, Limitation Act. [ibid.] 

A suit by a minor natural son born subsequent to 
an adoption by his father, to declare that the adop- 
tion is invalid and for an injunction restraining the 
defendants from interfering with the enjoyment of 
his property is not barred by limitation though the 
suit is instituted more than six years after the date 
of the adoption. [p. 456, col. 2.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Chittor, 
in A. S. No. 154 of 1922 (A.S No. 188 of 
19:2 on the file of the District Court, 


Ohittor) preferred against that of the Court 
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of the District Munsif, Madanapalle, in O. 
B. No. 269 of 1921. 

Mr. P. Venkataramana Rao, for the 
Appellant, 

Mr. S. Varadachari, for the Respond- 
enis, 

JUDGMENT.—The only question in 
this second appeal is whether the plaintiff's 
‘suifis barred by limitation under Art. 118 
of the Limitation Act. The contention of 
Mr. Chenchiah is that the adoption was 
made more than six years before the date 
of the suit and that the father of the plaint- 
iff who could have challenged the factum 
and validity of the adoption did not do so 
and the plaintiffs claim is barred by 
limitation, and he relies very strongly upon 
cases which relate to reversioners bring- 
ing suits for setting aside adoptions.. 

The plaintiff is the natural son of the 
adoptive father. The Appellate Court finds 
that there was no adoption, The case of the 
aurasa son of an adoptive father stands 
on a different footing from that of a rever- 
sioner, The cause of action is one and the 
same whatever may be the number of the 
reversioners. But the case ofa person like 
the plaintiff is altogether different for the 
adoption affects him as it affects no one 
else for if the adoption is held valid his 
right to the family property would be 
cut down under the Hindu Law. But if 
the adoption is held to be not valid then 
he would succeed to the whole of the family 
property. That being so it is difficult to 
see how cases which relate to suits by 
reversioners {would apply to the case of the 
plaintiff. 

As Mr. 8. Varadachariar very well put 
it if the appellant's contention is to hold 
good then in the case of a widow making 
an adoption ifthe adoption is not ques- 
tioned by her within six years of the date 
of the adeption the adoption could not be 
impeached by anybody. Surely that is not 
the Hindu Law. The mere fact that the 
father who made the illegal adoption was 
alive for more than .six years after the 
adoption would not bar the right of a son 
born ayear or two.after the adoption to 
question it. The plaintiff is still a minor 
andit is difficult to see how Art. 118 would 
apply toacase like this, for the cause of 
action begins from the time when the alleged 
&loption becomes known to the plaintiff. 
He, being a minor, could not be fixed with 
‘the knowledge: of the adoption from the 
date of his birth. The contention is under 
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8.2 (8) of the Limitation Act, the plaintiff 
must be considered as a person claiming 
through his father. I am not prepared to 
accept this contention for the plaintiff's 
right is quite independent of that of the 
father. Itis, therefore, unnecessary for me 
to consider the cases relied upon by Mr. 
Chenehdah which are Hari Prasad Singha 
v. Sourendra Mohan Sinha (|), Venkata- 
sivayya v Adenna (2), Ayyadorat Pillai v. 
Solai Ammal (3) and Chiruvolu Punnamma 
v. Chiruvolu Perrazu (4). 

The suit is not foramere declaration; it 
is foran injunction as well, The relief as 
regards declaration is only incidental to 
the main relief, namely, the injunction 
prayed for. For, the allegation is that 
the defendants Nos.1 and 2 are interfering 
with the enjoyment of the property belong- 
ing tothe plaintiff and the Court is asked 
to grant'a parmanént injunction restrain- 
ing them from doing so. That being so, 1 
do not think that the suit is barred by 
limitation under Art. 118. 

In the result the second appeal fails and 
is dismissed with the costs of the plaintiff- 
respondent, 

V. N. V, Appeal dismissed. 

(1) 66 Ind. Cas. 915; 1 Pat. 508 at p. 521; 3 P. L, 
T. 709; A. I. R. 1922 Pat. 450. 

(2) 69 Ind. Cas. 98; 44 M. 218; 12.L. W. 499; 39 M. 
L. J. 621; (1920) M. W. N. 783; 29 M. L. T. 43. 


(3) 24 M. 405. 
a ij M. 390; 1M. L. T. 183; 16 M. L. J. 307 
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BOMBAY HIGH COURT. . 
ORIGINAL CIVIL JURISDICTION BUIT ‘* 
No. 1733 or 1925. 

February 25, 1926, 
Present:—Justice Sir Amberson Marten, KT. 
RUSTOMJI DORABJI--PLAINTIFF 
versus 


KESHAVJI DAMJI—DREFENDANT. 

Transfer of Property Act (IV of 1882), ss. 50, 58 
(e)—English mortgage-—Lease. by mortgagor, after 
mortgage, whether binding on mortgagee—Premium 
paid by tenant—Morigagee, whether bound to pay— 
Mortgagee's right to profits, when begins to accrue— 
Sale ‘subject to tenancies’, meaning of-—Leases for 
long terms, whether included. 

In the ease of an English mortgage, in the absence 
of an express reservation of such a right, the mort- 
gagor has no power to grant a lease of the mort- 
oe so as fo bind the mortgagee. [p. 439, 
col. 2. 

A tenant, therefore, who is let into possession by 
the mortgagor after the creation of such a mortgages 
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is not; on ejectment by the mortgagee, entitled to 
claim from the mortgagee the premium paid by him 
2 the mortgagor on account of the lease. (p. 439, col. 


Ram Lal v. Muhammad Irshad Ali (1) and Radha 
Pershad Misser v. Monohur Das (2), distinguished. 

Macleod y. Kissan (3), approved. 

Theterm used in conditions of sale that the pro- 
. perty is sold 'subject to allexisting tenancies and 


incidents of tenure and alleasements and rights if. 


any is of a very general nature and is usually in- 
tended to apply to monthly or other short tenancies 
under which the purchasers can obtain possession on 
giving comparatively short notice. It will not enable 
a:vendor to foist ona purchaser property subject to 
long leases of which the purchaser was not given 
express notice. In any event such a condition cannot 
be taken advantage of by a tenant who is not a party 
to the contract of sale. [p. 440, cols. 1 & 2.] l 

The title of a mortgagee relates back to the date 
on whieh his right to possession accrues and con- 
sequently a mortgagee is entitled to recover com- 
pensation from & person in wrongful possession, from 

" tha-date on which: the mortgagee becomes entitled to 
possession and not merely from the date ofthe auit 
for ejectment. [p. 440, col. 2 

Elliott v. Boynton (6) and Barnett v. Earl of Guild- 
ford (7), relied on. 

The provision ins. 50 of the Transfer of Property 
Act which in effect protects rent paid bona fide under 
a. defective title does not apply to advance payments 
of rent in the case of tenancies created by a mortgagor 
after mortgage. [p. 442, col. 2.] 


Mr. P, B, Vachha, for the Plaintiff. 
Mr. S, D. Bastavala, for the Defendant. 


JUDGMENT.—This is an eiectment 
suit brought by a purchaser from the mort- 
gagees of the suit property against the 
defendant who claims under an agreement 
for a lease executed by the mortgagors, 
after the date of the mortgage, but with- 
out the consent of the mortgagees. After 
the suit was brought, the defendant gave 


up possession of the suit property, but he 


contends that he is eutitled to set off 
against thecompensation claimed by the 


plaintiff à sum of Re. 2,4400 which he has 


deposited with his landlords, the mortgagors, 
under his tenancy agreement. 


As regards the title to the property, we 
. are dealing with leasehold land held, under 
& lease of April 19, 1920, for a term of 
15 years from January 1, 1920. That 
lease included a cinema theatre and certain 
other lands. Itis a portion of the other 
lands which is the subject of this suit, 
‘and I shall refer to that portion as the suit 
property. On Juné 29, 1920, the lessees 
assigned their interest to one Francisco 
Battistessa and others for the residue of 
the said term. Then, by a mortgage of 
March 3, 1921, Francisco Battistessa and 
others mortgaged the property to Rustomji 
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Cawasji Mehta and his wife Aimai_ to 
secure in all Rs. 50,000 and interest. This 
mortgage, which is Ex. B, was in the Eng- 
lish form and was by assignment. It, accord 

ingly, contained an express assignment of 
the whole of the mortgaged premises to 
mortgagees for the residue of the head 
term of 15 years. It also gave an 
express power of sale to the mortgagees 
in certain events. There were also the 
usual covenants for title on the part of the 
mortgagors including a covenant for further 
assurance by the mortgagors "and all other 
persons lawfully or equitably claiming 
any estate, right or interest in or to the 
mortgaged premises’ or any part thereof.” 
It is agreed. by Counsel that there was no 
express power of leasing in the mortgage 
either to the mortgagors or to the mort- 
gagees, 

What subsequently happened is as 
follows: The mortgaged property was put 
up forsale by public auction, on April 23, 
1924, by the mortgagees under this power 
to sell, and was purchased by the plaintiff 
for Rs. 78,000, On July 7, 1924, the mort- 
gagees executed an assignment of the pre- 
mises to the plaintiff which is Ex. C. 
Under that document, the plaintiff became 
the assignee of the head term of 15 years. 
Nothing was said in that assignment as to 
its being subject to any tenancies, But, in 
para. 7 qc) of the Conditions of Sale (Ex. 
A), the property was expressed to be sold 
"subject to all existing tenancies and in- 
cidents of tenure and all easements and 
rights if any." The agreement between the 
vendors and purchasers apparently was 
that the rents should be apportioned as at 
May 23, 1924, and that, aecordingly, the 
plaintiff as purchaser should take the rents 
from that date, It appears that the vendors 
had to obtain the consent of the landlords 
to the assignment of the premises, and that 
that was the thereason why the assignment 
was not executed till July 7, 1924, after the 
necessary consent was obtained. 

Then,on July 10, 1924, the plaintiff's Solici- 
tors gave the important notice (Ex. E) to 
the defendant which, after setting out the 
plaintiff's title, required the defendant to 
pay to the plaintiff tbe rent of the property 
in the defendant's occupation as from May 
23, 1924. Then, after stating that the 
plaintiff had heard that some other person 
had given notice requiring payment of the 
rent, the notice concluded by stating:— 

“Tf you do not pay the rent to our client 
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as from May 23, 1924, or pay the rent to... 
any other person, you will do so at your 
own risk and our client will immediate- 
ly file & suit for. recovering the rent and 
for ejectment.” 

Then followed certain other correspond- 
ence (Ex. D), in the course of which the 
defendant took up the attitude that he would 
not attorn tenant to the plaintiff, unless 


the plaintiff was prepared to recognise the . 


agreement which the mortgagors had én- 
tered into with the defendant and would 
treat the defendant as a tenant thereunder. 
I refer in particular to the defendant's 
Solicitors’ letter of January 28, 1925. 

What had taken place between the mort- 
gagors and the defendant isalleged by him 
to have been as follows: That, on December 
14, 1922, which was long after the mort- 
gage tothe plaintiff's predecessors-in-title 
of March 3, 1921, (Ex.B), the mortgagors 
had agreed to lease to the defendant the 
suit land for a period of 12 years 
from December 14, 1922, at a rent of 
Rs. 200 per month, and that thereunder 
the defendant was todeposit as rent in ad- 
vance the sum of Rs, 2,400 which last to be 
deducted from the last year's rent, and 
that interest at 6 per cent. would be paid 
by the mortgagors on the same. "Then, he 
pleads that in pursuance of that agree- 
ment there was a lease of December 21, 
1922, executed by the mortgagors, but 
which, in fact, was never registered owing 
to want of a full description of the property. 
Tt will be seen that this sub-lease was for 
nearly the whole of the head term. It would 
expire by December 14, 1924, while the head 
term would expire by January, 1925. 

Thecorrespondence withthe plaintiffended 
on April 27, 1925, with a formal notice to 
quit the property on or before June 1, 1925, 
and that in default a suit would be brought 
in ejectment and for compensation for use 
and occupation. 
give up possession, and, accordingly, this 
suit was brought on June 22, 1925, It was 
not till the following month, viz, July 17, 
that he gave up possession. But he did 
so according to para. 6 of his written state- 
ment “without prejudice to his contentions.” 
By that, I understand him to mean that he 
contended the agreement of tenancy in his 
favour was valid, and that he was entitled 
. as against the mortgagees or their assignee 
to set off the sum of Rs. 2,400 which he had 
paid to the mortgagors. 


it will be seen, from what have stated, 
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that the case involves some points of law. 
Ido not pretend to say that those points 

of law have been argued before me in a 

way calculated to give me the greatest 

assistance, but I take the case as I find it, 

and the parties must take my decision as. 
they find it on facts and on the arguments 

which their Counsel have presented to: 
me. j 
In the first place, had the mortgagors any 

power to grant this agreement for lease Tor: 
12 years so as to bind the mortgagees? 

In my judgment they had not. There was, 
no such power reserved fo the mortgagors . 
by the mortgage. There is no express. 
power of the sort conferred on a mortgagor 

by the Transfer of Property Act. In this 

connection it must be particularly borne in 

mind that the mortgage, as I have already ` 
said, was in the English form, and that 

the head term of 15 years was thereby 

assigned to the mortgagees. Defendant's 
Counsel referred tos. 66 of the Transfer of 
Property Act, but that section deals not 
with leasing but with waste as mentioned in 
the marginal note, viz, that a mortgagor in 

possession “is not liable to the mortgagee 

for allowing the property to deteriorate; 

but he must not commit any act which is 

destructive or permanently injurious thereto 

if the security is insufficient or. will ke. 
rendered insufficient by such act.” 

I had great difficulty in ascertaining frcm 
the defendant's Counsel whether he con: 
tended that the mortgagors had power to, 
grant this agreement for a lease as against , 
the mortgagees or whether they had not.. 


.lunderstood him at different portions of, 


his argument to answer this question first, 
in the negative and then in the affirmative. 
I finally understood the learned Counsel to 
say that the answer would depend on whe- 
ther the agreement was beneficial, and that 
that would not depend on the rent and 
that he could not say in the present case 
whether this agreement ata rent of Rs. 200 
was beneficial or whether it was not. But, 
in support of the contention that the. 
mortgagors had this power, the defendant's 
Counsel referred me to two cases: Ram Lal 
v. Muhammad Irshad Ali (1) and Radha 
Pershad Misser v. Monohur Das (2). Aa 
regards the ease of Ram Lal v. Muhammad. 
Ishad Ali (1), it is sufficient to say thatit 
only refers to a case of a simple mortgage 
under s. 58 (b) and not to that of an English 


" A. W. N. (1890) 59. 
(2) 6 C. 317; 7 O. L. R. 293; 3 Ind. Déc. (N. à.) 207. 
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mortgage under s. 58 (e) of the Transfer of 
Property Act such as we have here. The 
case of Radha Pershad Misser v, Monohur 
.Das (2) also, in my opinion, is far from 
establishing the wide-reaching proposition 
which I was at one time asked to accept. 
On the other hand, the plaintiffs Counsel 
referred me to & decision in our own High 
Court of Mr. Justice Chandavarkar [Macleod 
v. Kissan (3)] where the head-note ends:— 

" Held, also, that if a mortgagor left in 
possession grants a lease without the con- 
currence of the mortgagee, the lessee has a 
precarious title, inasmuch as, although 
the lease is good as between himself and 
the mortgagor who granted it, the para- 
mount title of the mortgagee may be assert- 
ed against both of them.” | 

There thelearned Judge at page 269*, 
after citing certain English authorities, 
cams to the conclusion that a sub-lease 
granted in that particular case was not 
binding against the mortgagees. 

These are the only Indian authorities 
brought to my attention. But, as this 
question seems to be largely one of prin- 
ciple, I may refer to the English Law on the 
point which is perfectly clear. Under the 


modern Acts, I refer to the Conveyancing’ 


Act, 1881, 5. 18, certain powers of leasing 
are given to mortgagors and to mortgagees. 
Bat that is a power given by Statute, and 
it is perfectly clear that, if the Act is 
excluded by agreement, then, in the absence 
of any ‘express power of leasing given in 
the mortgage-deed, or by other express 
agreement between the mortgagor and the 
mortgagee, neither the mortgagor nor the 
mortgagee has power to grant leases of the 
land. Further, ifthe mortgagor does so, 
then the covenants in those leases are what 
are described as covenants in gross, and 
the mortgagee does not get the reversion to 
them. Consequently, he cannot sue on 
those leasesto recover-rent nor for use and 
occupation. His only remedy: is to sue in 
ejectment and to treat thetenant of the mort- 
'gagorasa trespasser. That will be found in 
the notes: to s. 18 in Wolstenholme's 
Conveyancing Acts, 10th Edition., at 
pages 77 to 78, which I referred Counsel to 
yesterday. It is also clearly stated in Wood- 
falls Law of Landlord and Tenant, 16th 
Edition, page 57, that, although the mortgagee 
may treat the tenants of the mortgagor as 
trespassers in the case ofa lease made after 


(83) 30 B. 250; 6 Bom. L. R. 995. . 
*Page of 30 D. | NUM 
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the mortgage, he cannot distrain or sue for 
rent or for use and occupation unless a new 
tenancy has been created as between him 
and the tenants in possession by an attorn- 
ment or otherwise. And,if one turns to 
Towerson v. Jackson (4) it willbe seen 
that the Court of Appeal there held that in 
a case of this description, the meré fact of 
the tenant remaining in possession after 
notice to pay rent was not evidence of an 
agreement that he should become tenant to 
the mortgagees. 

It will, of course, be seen that as between 
the mortgagor and his tenant the tenancy 


might be valid until the mortgagee chose 


to exercise his paramount rights. The 
tenant, for instance, might be bound by 


‘estoppel by reason of his having executed 


the tenancy agreement and so be prevented 
from disputing his landlord's title until, 
at any rate, ejectment had ‘been brought 
byathird party. But that is very far from 
holding that such -an agreement would he 
good as against the mortgagee. In the. 
present case, as I have already stated, the 
alleged agreement was for nearly the whole 
of the residue of the head term. Conse- 
quently, it would prevent the mortgagee 
from giving vacant possession, and this 
might prejudice his security. 

Giving my best consideration to the case 
as presented to me, in my opinion, the 
mortgagors had no power to effect an agree- 
ment of lease of this character so as to be 
binding against the mortgagees. That 
being my judgment on the point of law, I 
have declined to allow the defendant to call 
evidence to prove this alleged agreement, 
or the payment of the Rs. 2,400 under that 
agreement to his landlord. The agreement 
is admitted to be unstamped, but I pass 
that by. The real point is that, in my judg- 
ment, even-if the agreement was proved and 
the payment of the Rs. 2,400 was proved, 
yet neither of those facts could prevail 
against the mortgagees. In my judgment 
a tenant has no right as against the mort- 
gagee to rent paid in advance in this way to 
a mortgagor, and if he does so, he doesit 
at his own risk in the event of the mort- 
gagee intervening. 

Accordingly, 1 also pass by the further 
point as to whether in any event the agree- 
ment could now be relied on. Admittedly, 
the parties, or at any rate the mortgagors, 
executed aformal lease, and it is only the 

(4) (1891) 2 Q. B. 484; 611, J.Q. B. 36; 65 L, T. 
332» 40-W, R. 37; 56 J, P. 21. 
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want of registration which prevents that 
lease being put in evidence. Whether under 
those circumstances the defendant could 
rely on. the antecedent agreement for lease, 
and whether, after this lapse of time, he 
could obtain specifie performance of that 
agreement,are points which I leave open. 
Possibly in that case the doctrine of part 
performance might come to his aid. But I. 
need not go into that. 

At one period of the case some reliance 
was placed on cl. 7 (c) of the Conditions of 
Sale. In answer. to requisitions 12and 18 
in the Requisitions on Title (Ex. I) which 
asked (No. 12) in whose possession the pro- 
periy was at present; and who were recover- 
ing the rents; and in No. 13 the names and 


addresses of the tenants; and the rents. 


payable by them; and whether they were 
monthly tenants—the answer given by the 
mortgagee vendors to No. 12 was : 

“The building and eompound of the 
Venus Cinema is in possession of the ven- 
dors. They have no knowledge or informa- 
tion as to the remaining premises." 

To requisition No. 13 they replied, “the 
vendors are unable to answer this." . 

It, however, appears from the oralevi- 
dence that the plaintiff personally was 
taken round the property and introduced to 
‘the individual tenants. According to his 
evidence, which I accept, he was introduced 
to the defendant, and he was never told at 
any time that the defendant claimed to be 
a tenant for 12 years until some time in 
November 1924, long after the date of 
assignment to the plaintiff. Nor was he 
told about the payment of the Rs. 2,400 in 
advance. In this connection it will be 
borne in mind that the Rs. 2,400 was not 
paid to his vendors, the mortgagees, but to 
the mortgagors. l 


In my opinion this clause in the . Gondi- 
tions of Sale in no event would enable a 
vendor to foist on a purchaser a property 
which was in fact subject to a lease for 
12 years. A clause in such general 
words as these is usually intended to apply 
to monthly or other short tenancies under 


which the purchasers can obtain possession . 
on giving comparatively short notice. In. 


any eventthis clause does not, in my opinion, 
amount to a recognition of this alleged 
agreement of lease in favour of the de- 
fendant so as to be binding as between 
the plaintiff and the defendant. Then 
there is the further point that the actual 


conveyance, which usually takes the place . 
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of any contract between the parties, is. 
completely silent as to the conveyance 
being subject to any tenancies or other. 
incumbrances. ‘Though, therefore, the 
clause in the Conditions of Sale might 
possibly protect the vendors, if any claim 
was made against them by the purchasers, 
I think that, having regard to the assign- 
ment itself, it cannot be successfully con- . 
tended that the assignees took subject to 
and ratified an unregistered agreement for 
lease of which they were unaware and had 
no notice. 

I, accordingly, hold, in the first place, 
that at the date of the plaint the plaint- 
iff was lawfully entitled to eject the de- 
fendant, Next comes the question as to 
what rent or compensation the plaintiff, 
can recover prior to the date on which 
the defendant actually gave up possession, 
viz., July 17, 1925. It follows that, in the view 
1 take, this agreement for lease was bad as 
against the mortgagees, and, consequently, 
the plaintiff could not sue for any rent 
thereunder, and that his only remedy 
was to bring an action for.” ejectment. 
But his title was not complete till July 
7. 1924, and, accordingly, it is now conced- 
ed that he cannot claim any compensation 
prior to that date. He gave his notice, 
Ex. D, to the defendant on. July 10, 1924. 
The real point in. dispute is whether he 
is entitled to compensation from July 7 
or 10, 1924, or from the date of the writ, viz., 
June 22, 1975. . ; l 

I have not been referred to any authority 
in India on the point, but the matter 
has been since discussed at length in the 
English Court of Appeal in recent years, 
One is the case of ‘Ocean Accident d 
Guarantee Corporation v. Ilford Gas Co. (5) 
and the'other is Elliott v. Boynton (6). The 
former case decides that after entry by. 
a mortgagee of land his right of posses-. 
sion relates back to the time at which, 
his legal right to enter accrued, sO as 
to enable him to support an action against 
a wrong.doer fora trespass committed at 
atime antecedent to the entry. There at. 
page 497* the Master of the Rolls says:— . 

“They (the second mortgagees) pray in 
aid the well-known proposition of law that 
in an action of trespass the right to sue, as 
against the wrong doer, relates back alter 

(5) 1905) 2 K. B. 493; 74 L. J. K. B. 799; 93 L. T.. 
381; 21 T. L., R. 610. 

(6) (1924) 1 Ch. 236; 93 L. J. Ch. 122; '130 L. T. 497; 
68 S. J. 236; 40 T. L. R. 180. MA 
“*Page of (1905) 2 K, B.—[Ed.] . x 


[98 I. C. 1928] 


entry to the time at which the right to 
enter accrued, so as to give a right of ac- 
tion for trespass intermediate in point of 
time between the date of the right to 
enter and that of the actual entry. They, 
therefore, claim a right to putin suit the 
damages occasioned by the trespass of 
the defendants, which occurred after the 
right to enter arose and before action." 
Then, after saying that the question was 
raised whether this right applied only when 
the. person claiming it had the legal 
estate, Lord Collins refers to a judgment 


of the Court of Exchequer delivered by’ 


Baron Parke in Barnett v. Earl of Guild- 
ford (7) which says (page 33*):— 

“We think, therefore, upon full consider- 
ation of this important question, that the 
argument that there’ is a relation back 
from the time of actual entry to the time 
of the legal:right to enter, must prevail,— 
a relation created by law for the pur- 
pose of preventing wrong from being dis- 
punishable, upon the same principle on 
which the law has given it in other cases.” 

The Appeal Court eventually held that 


the mortgagees were entitled to stand in’ 


the position of the mortgagors, and that 
they were entitled to recover against the 
trespasser. It will be observed in that case 
that the defendants were wrong-doers in- 
asmuch as they had. wrongfully stopped 
up a-natural stream or: watercourse upon 

their land which resulted in a‘ flood and a 
nuisance causing injury to the lands and 
houses of the plaintiff. 

. Elliott v. Boynton (6) was a case on the 
other side: of the line. 
by & landlord against his tenant for re- 
entry for breach of covenant, The Appeal 
Court there held, distinguishing the case 
I have last cited, that the tenant in ques- 
tion was not a trespasser, that he was in 
under a proper lease, and that, according- 
ly, the mesne profits were assessable from 
the date of the writ and not from the 
date of the breach of covenant giving right 
to the landlord’s right to re-enter, The 
judgment of the present Master of the Rolls, 
refers to two particular cases, and then says 
(page 2487). 

“These two cases appear to me to estab- 
lish that the judgment in an action of 
ejectment—now an action for the recovery 

(7) (1855) 11 Ex. 19; 24 L. J. Ex. 281; 1 Jur. (x. 8.) 


1142; 3 W, R. 406; 156 E. R. 728; 25 L. T. (o. s.) 85; 
12 R. R. 386. 
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of land—does not, per se, relate back to 
the date when the plaintiff's title was 
laid or arose, and particularly where the 
defendant—the lessee— was not originally 
a trespasser or wrong-doer, and some act 
was necessary to found the plaintiff's right 
of action. Until that step was taken, the 
plaintiff's cause of action was not com- 
plete.” 

Warrington, L. J., cited also the judg- 
ment of Mr. Justice Coltman where he 
stated (page 251*) :— 

“There are various authorities to show 
that a man shall not be made 4 trespasser 
by relation in respect of an act which was 
lawful at the time.” 

And the Lord Justice proceeds (page 
291*):— 

Re authority has been cited which is 
inconsistent with this statement, and I do 
not believe any can be found. In my opin- 
jon, therefore, in the present case the doc- 
trine of relation cannot be resorted to so as 
to antedate the wrongful possession of ihe 
defendant, and make it begin with the 
original breach of covenant.” 

lt seems to me that here I have a case 
intermediate between these two authorities. 
The defendant is not a trespasser in the 
sense of his being some third party who, 
without the leave or license of anybody, and 
having no lawful or equitable title or 
intérest in the land, holds adversely tothe 
rightful owners. He has been granted a 
tenancy by the mortgagor who was lawfully 
in possession oftheland. And,solong as 
the mortgagor was in that possession, the 
mortgagee under the ordinary law would 
not be able to recover from the mortgagrr 
any back rents and profits. He would 
only beable torecover from him the in- 
terest under the mortgage up to thetime 
when the mortgagee, ifat all, took posses- 
sion under the mortgage or called on the 
mortgagor to give up possession. On the 
other hand, as from the date of the assign- 
ment tothe plaintiff and the notice, Ex. 
E, the defendant so far as the plaintiff wag 
concerned, was a trespasser on the land, 
because histenancy agreement was invalid 
as against the plaintiff, and yet he remain- 
ed in possession and declined to  attorn 
except on terms which he was not entitled 
to ask. : "i 

Accordingly, in my judgment, the plaint- 
iff was entitled to bring a suit in eject- 
ment and to claim compensation from the 
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date when his rightful title accrued and 
the notice, Ex. E, was given, viz. July 10, 
1924. The mere facts that the defendant 
chose to give up possession on July 17 of 
the following year, and that the notice to 
quit of April 27, 1925, demanded posses- 
sion by June 1, 1925, do not, in my opinion, 
prevent the plaintiff from recovering com- 
pensation for the past year. 
Accordingly, in my judgment, the plaint- 


' iff isentitled to recover compensation from - 


July 10, 1924, to July 17, 1925, when pos- 
session was actually given. Further, in 
my judgment, the defendant is not entitled 
to set off this sum of Hs. 2,400 which he 
alleges he paid to the mortgagors. 

The ease ended as it began with an appli- 
cation by thedefendant in effect for delay. 
I was asked in any event to direct an 
inquiry before the Commissioner as to the 
amount ofthe compensation. There is no 
express point of that sort raised in the 
written statement. The defendant's conten- 
tion there was that, though he was liable 
for the rent of Hs. 2U0 a month, he was 
entitled to set off the Rs. 2,400 and interest. 
Nothing express on the point was raised 
inthe five issues. It is common ground 
that the rent which the defendant wasjpay- 
ing was Rs. 200 & month. ` 

In Halsbury's Laws of England, Vol. X, 
page 341, itis said:— 

"Where a trespass consists ofa wrongful 
and unauthorised user of the plaintiff's land 
the measure of damages is not the depre- 
ciation in the value of the plaintiff's land, 
or the amount required torepair the injury 
which has been suffered, but such reason- 
able payment in the nature of rent as would 
have been required fora license to make 
such use ofthe plaintiffs land during the 
period whilst it was so used." 

On the facts of the present case I hold 
that Rs. 200 per month isthe proper sum 
to fix as compensation, and that there is 
no adequate reason for occasioning any 
further delay inthe case by sending it to 
the Commissioner for further investiga- 
tion. < 

My answers to the issues will accordingly 


e:— 

(1) Condition 7 (c) of the Conditions of 
Sale provided that the property was sold 
subject to all existing tenancies and all 
easements and rights, if any, but there 
was no such provision in the assignment 
of July 7, 1924, Ex. O. This provision in 
the. Conditions ef Sale did not bind the 
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plaintiff to recognise tho alleged agreement 
in favour of the defendant. 

Answer to Issue No. 2 is “No.” 

Answer to Issue No. 3 will be: The 
plaintiff is entitled’ to compensation from 
July 10, 1924, to July 17, 1925, at the rate 
of Rs. 200 per month as mentioned in the 
judgment. 

Answer to Issue No. 4 is "No." 

Answer to Issue No. 5is: See judgment. 

There will accordingly be a decree for 
the plaintiff for Rs. 2,445-2-7 against the 
defendant and costs. Interest on judgment 
at 6 per cent. 

Judge's Note. In correcting the short- 
hand notes I had occasion to look at the Tran- 
sfer of Property Act. In my opinion Counsel 
should have brought to my attention s. 50 
which in effect protects rent paid bona fide 
under a defective title: Kaveriamma v. 
langappa (8). But I have not thought it 
necessary to stop thisjudgment from being 
passed and entered, and to havea re hearing, 
as I am satisfied that s. 50 does not protect 
the present defendant. The English au- 
thorities are clear that advance payments 
of rentare not protected ifthe tenancy is 
created after the mortgage: see DeNicols v. 
Saunders (9), Cook v. Guerra (10) and Ashbur- 
ton (Lord) v. Nocton (11). I agree with the 
note to s, 50 in Gour's Law of Transfer, 4th 
Edition, page 487, that similar principles 
apply in India even if the expression 
"rents or profits" in s. 50 can be held to 
include compensation as here. 

A NLA, Suit decreed, 


(8) 1 Ind. Cas. 654; 10 Bom. L. R. 1190; 33 B. 96. 
) (1870) 5 C. P. 589; 39 L. J. O. P. 297; 22 L, T. 


5 
- 661; 18 W. R. 1106. 


(10) (1872) 7 O. P. 132; 41 L. J. O. P. 89; 26 L. T. 
97: 20 W. R. 307 : 


(11) (1914) 2 Ch. 211 at p 218; 83 L. J. Ch: 831; 30 
T.L. R.. 565 on appeal (1915) 1 Ch. 274; 84 LJ. - 


Oh. 193; 111 L. T.895; 59 S.J. 145; 31 T. L. R. 
122. 
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MADRAS HIGH COURT. 
APPEAL BoT No, 36 or 1924. 
May 5, 1926. 
Present: —Justice Sir Charles 
Gordon Spencer, KT., and Mr. Justice 
Ramesam. 
PRATAPA SINGH RAJAH SAHIB— 
PLAINTIFF— APPELLANT 
versus 
SIVAJI RAJAH SAHIB-—DEFENDANT— 
RESPONDENT. 
"C. P. C. (Act V of 1908), s. li—Res judicata--Co- 
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defendanis—Contract Act (I X of 1872), s. 20—Mutual ` 


mistake as to rights—Contract, validity of —Religious 
. endowment—Scheme of management, power of trustee 
' to alter—Alteration of course of devolution of trustee- 
ship, legality of—Limitation Act (IX of 1908), Sch. I, 
Art. 47-- Cr, P. C. (Act V of 1898), s. 145, proceedings 
under-—Dispute inter se between parties whose posses- 
sion was maintained — Limitation, 

A finding in a previous suit will not operate as 
ves judicata in a subsequent suit between parties 
who were co-defendants in the previous suit where 
the Court was not in the previous suit adjudicating 
on the rights of the defendants inter se. [p. 444, cols. 


Parties acting under a mutual mistake asto their 
rights are not bound by an agreement arrived at 


thereby. [p. 444, col. 2.] f 
Cooper v. Phibbs (4) and Daniell v. Sinclair (5), 


relied on. 
A trustee has no power to alter the scheme*'of the 
institution at his own will and pleasure. [p. 445, col. 


1.) 

' The Hindu Law of divestment of a widow's estate 
by an adopted son applies to the property that she 
inherits from her husband and not to property of 
which she is constituted trustee under a grant by the 
Government. [p. 445, col. 2.] 

There can be no stridhanam right in trust property. 
ibid.] 

i The usage ofan institution cannot be altered by 
mere custom for one or two generations. [1bid.] 

A. trustee has no power to alter by Will the natural 
course of devolution ofa trust already in existence. 
[ibid.] ; 

Where, in proceedings under s. 1496, Cr. P. C., the 
Magistrate found possession with certain persons and 
confirmed it until eviction in due course oflaw by 
the opposiag party, it is not necessary that either of 
the successful persons should bring a suit within the 
time mentioned in Art. 47, Limitation Act, to declare 
which of the two was entitled toa separate right of 
possession. [ibid.] i 
- Appeal against a decree of the Court of the 

- Subordinate Judge, Tanjore, in O. S. No. 81 

of 1919. ae 

' Mr. S. Srinivasa Iyengar, for the Appel- 

lant. E 

Mr. A. V. Viswanatha Sastri, for the Re- 


spondents: i 
JUDGMENT. 


Spencer, J.—Bivaji, the last Raja of 
Tanjore, died in 1855 leaving 16 Ranees, 
two legitimate daughters, a mother, 40 
sword wives and 17 children by these sword 
wives, six of them being males. On the 
death of Sivaji, the Government took pos- 
session of all his properties. The estate 
was restored to the senior surviving Ranee 
on the 2ilst of August, 1862. On the 19th 
March, 1863, the Government made over 
the devasthanams to the senior widow in 
proceedings exhibited as Ex. I in these 
words:— 

"It is desirable that the connection of 
Governniert with the pagodas should cease; 
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and they will accordingly bé made over to 
Her Highness, Kamakshi Bai Sahiba.” 

On the death of Kamakshi Bai Sahiba, the 
Government again took possession of the 
devasthanams and put them in charge ofthe 
devasthanam committee of the Tanjore Dis- 
trict. Upon this, Umamba Bai Sahiba,. 
who was then the senior surviving widow,. 
brought a suit which ended in her favour. 
Thejudgment of the High Court in appeal 
is reported as Kaliana Sundaram Ayyar v. 
Umama Bayi Saheba (1). Justice Shephard, 
who wrote the leading judgment, came to 
the conclusion that it was the intention of. 
Government to grant a widow's estate, i.e., 
toput Kamakshi BaiSahiba in the posses- 
sion which she would have enjoyed had 
there been no confiscation on the death 
of her husband, the Raja. The last surviv- 
ing widow ofthe late Raja died on May 
3rd, 1912. After this, the Receiver of the 
estate in 1912 filed an inter-pleader suit 
to decide who was entitled to take the 
estate. That suit was numbered as O. S. 
No. 26 of 1912 in the Court of the Bub- 
ordinate Judge of Tanjore, and the judg- 
ments in appeal of Kumaraswami Sastri, J., 
and myself have been reported as Maharaja 
of Kollapur v, Sundaram Iyer (2). In 
1913 the Mangala Vilas people who repre- 
sented the descendants of the Raja 
by sword wives, filed a suit, O. S. 
No. 43 of 1913, against the two sons of 
Rajaram Ingle alias Sarfoli Raja, who was 
adopted on the Ist of July, 1863, by Kamak- 
shi Bai Sahiba as the adopted son of her 
deceased husband. Original Suit No, 43 
of 1913 was dismissed, the Subordinate 
Judge observing that the devasthanams 
were handed back to the family repre- 
sented by Kamakshi Bai Sahiba as the 
head of it. He said “the grant is to a 
single individual or sole trustee and there 
can be no claim for participation. The 
same will, therefore, pass to the head of 
the family for the time being. The senior 
Ranee acted as such in succession and on 
the last Ranee’s death the senior repre- 
sentative of the family is the first defend- 
ant. He is, therefore, entitled to be the 
sole trustee.” That case came to be heard 
before Kumaraswami Sastri, J., and myself 
on appeal and our decision appears in 


(1) 20M. 421; 7 M. L. J. 324; 7 Ind. Dec. (N. s) 
299. 

af 93 Ind. Cas. 705; 48 M. 1; A. L R. 1925 Mad, 
49T. 
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qiswaryanandaji Saheb v. Siwaji Raja 
cie (3). The. AER was dismissed and 
the judgment of the lower Court confirmed. 
In so doing, I observed that if it were 
necessary for the first defendant to prove 
that sole trusteeship was an incident of 
this hereditary trust, I should be prepared 
to find it proved. Kumaraswami Sastri, J., 
found it difficult. to accept the argument 
for the second defendant that the manage- 
ment should be confined to the. first and 
second defendants by turns to the exclu- 
sion of the illegitimate sons. He observed, 
“Hither the office is impartible and de- 
scends on the eldest member of the 
senior line, or it should be treated as. parti- 
ble and turns given to all those who are 
entitled’ to share in the family properties. 
There isno principle on which the office 
could be confined: to the first and second 
defendants. to the-exolusion of the Mangala 
Vilas branch." 


After the Subordinate Judge had decid- 
ed Original Suit No. 43 of 1913, on July 
st, 1918, and found that the grant was to 
a sole trustee and that the first defendant 


was senior representative of the family and. 


thus entitled to be sole trustee, the younger 

n . 
that suit, instituted the present suit for a 
declaration that the two brothers, sons of 
the adopted son, should be declared to 
be jointly entitled to the management of 
the devasthanams and the properties be- 
longing thereto under the Will of Ranee 
Jijamba Bai Sahiba. | 


The. plaintiff in the present suit put ina 
memorandum of objections to the appeal 
in Original Suit No. 43 of 1919 in which he 
took the point that the lower Court was 
wrong in holding that the first defendant 
was the sole trustee of the devasthanams 
and in adjudicating between the claims 
of first and second defendants tnter se. 
When we disposed of the appealin that 
suit, we dismissed the memorandum of ob- 
jections of thé second respondent. The 


present suit being instituted to obtain & 


declaration asto the character of the trustee- 
ship which was decided’ in a prior suit 
and on appeal, it is urged for the respond- 
ent that the matter 1s Tes judicata and 
the stit must fail on that ground alone, 


3) 92 Ind. Cas. 928; 49 M. 116; 49 M. L. J. 568; A. 
1. &. 1920 Mad. 84. 
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‘somewhat different account, 
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When we held in Appeal Suit No. 64 of 
1920 that sole trusteeship was one of the 
incidents of this trust, we were not ad- 
judicating upon the claims of the first and. 
second defendants in that suitinter se. 
The finding that sole trusteeship was an 
incident of the institution was held suffi- 
cient to defeat the claim of the illegitimate 
children. No doubt, the memorandum of 
objections was dismissed. But in that suit 
the present plaintiff and the defendant 
were ranged on the same side,.and on this 
account I should not be prepared to deny 
one of them the right to prove his indivi- 
dual case against his brother if he has ma- 
terials upon which he may establish that 
the right of trusteeship is joint and not 
single. 

A material piece of evidence. which was 
not considered by us in that appealis an. 
agreement filed as Ex. A (1) in which the 
appellant and the respondent in 1915 mutu- 
ally agreed to appoint a common agent to 
manage the devasthanams and that they 
should each take it in turns to be the 
managing trustee for one year at a time. 


For. the appellant it is now urged that 
this agreement constituted a bona fide 
settlement of a disputed claim and that 
the elder brother, whois the respondent in 
the appeal, is bound thereby. In his oral 
evidence the respondent stated that him- 
self and his brother wereon good terms- 
at the time of ‘the agreement and that 
there was no dispute between them, but 
he entered into the agreement because. 
their agents or managers were disputing 
and he personally was under the mistaken 
impression that. Jijamba Bai Sahiba had 
a right to devise the trusteeship by Will 
and that when he understood that he was 
labouring under a mistake, he .tcok legal 
advice and read the judgment of the Sub- 
ordinate Judge in Original Suit No 43 of 
1313. His brother, the appellant,. gives a 
He states that 
the object of the agreement was to avoid ° 
misunderstanding between the respond- 
entand himself. But his second witness 
deposes that there were no disputes or mis- 
understandings between the parties and 
that the disputes were between their agents. 
If the parties were acting under a mutual 
mistake as to what their rights were, think- 
ing that they were jointly entitled to the 
management of the devasthanams, they 
will not be bound by such an agreement 


(98 I. O. 1926] 


Vide Cooper v. Phibbs (4) and Damiell v. 
Sinclair (5). 

I am of opinion in the first place that 
Ex. A(1) does not purport to be a bona fide 
settlement of an existing dispute between 
the: parties toit as there was no dispute 
then as to which of the brothers should 
be the sole trustee:in the event of its 
being found that sole trusteeship was a 
charaeteristic feature of the trust, and 
secondly, I think, that the parties had no 
power to alter the scheme of the institution 
at their own will and pleasure as if they 
were settling some private right. [see the 
observations on Ayiswaryanandaji Saheb 
v. Siwajt Raja Saheb (3).] In Sivaji Raja 
Sahib v. Aiswariyanandaji Sahib (6) this 
Court decided in appeal relating to pro- 
ceedings between the Mangala Vilas people 
and the present appellant and respondent 
as regards the appointment of a Receiver 
for the devasthanam property. At that 
time it was considered that, rightly or 
wrongly, the two sons of the adopted son 
were in possession of the devasthanam 
property, both parties assuming that they 
were rightly in possession. If, therefore, 
the respondent was mistaken, his mistake 
was not without justification. 

In the hearing of this appeal, I have 
been shown no reason for departing from 
my conclusion in the prior appeal that the 
Rajas of Tanjore who founded these reli- 
gious institutions intended that they should 
be managed by asole trustee. That con- 
clusion is sufficient to dispose of the pre- 
sent appeal and to confirm the right of 
the elder son, who is the respondent in his 
management during his lifetime. But one 
or two minor points have been raised which 
may be briefly disposed of. 


It was argued that the adoption by 
Kamakshi Bai Sahiba of the father of the 
parties divested the widow of her estate and 
vested it in the adopted son and that this 
widow having continued nevertheless to 
manage the estate, acquired & preseriptive 
right against the adopted son which she 
was entitled to devise by Will In her 
Will (Ex. N) she bequeathed her right of 
management ofthe trust to both the sons 


i m (1867) 2 H. L, 149; 16 L. T. 678; 15 W. R, 
019. 

(8) (1881) 6 A. O. 181 at p. 190; 50 L. J. P. O. 50; 44 
‘DL. T. 257; 29 W. R. 569. 
"S 29 Ind. Oas. 485; 29 M. L. J. 209; 18 M. L.T. 
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of the. adopted son jointly and she per- 

on delivered over the keys to them 
oth. 

The Hindu Law of divestment of a 
widow's estate by an adopted son applies 
to thè property that she inherits from her 
husband. "The trust property which Gov- 
ernment gave back to her by the grant of 
1863 in order that she should manage 


„it as head of the family for the time being, 


created a right which was different from 
the right of a widow who enjoys a property 
for her lifetime after the death of her 
husband. In this view she acquired no 
prescriptive right by managing the pro- 
perty. There can be no stridhanam rightin 
trust property and.nothing during her man- 
agement happened to destray the institution 
of sole trusteeship, nor could the usage 
of institution be altered by mere custom 
for one or two generations. Moreover, by 
her enjoyment as widow of the last male 
owner she could not prescribe for anything 
higher than awoman’s éstate. -Lastly, she 
has no power to alter by Will the natural 
course of devolution ofa trust already in 
existence. 

Then it was urged that the proceedings 
ofthe Sub-Divisional First Class Magis- 
trate in 1912 have become final under Art. 
47 ofthe Limitation Act, as no suit was 
brought to establish the right of the defend- 
ant within one year. The Magistrate's 
order confirmed the possession of the two 
parties in this appeal until evicted in due 
course of law, on his finding that they 
should be considered to be in actual pos- 
session, and the proceedings were institut- 
ed by one of the sword wives' sons and 
ended unfavourably to him. No doubt, as 
he didnot bring a suit-within the limita- 
tion period he would have been barred 
from raising the question of actual posses- 
sion after the period of limitation. But, 
there was no necessity arising out of that 
order for the two successful parties to 
‘bring asuit to declare which of the two 
was entitled to a separate right of posses- 
sion, 

It is then suggested that the plaintiff 
in this suit, having assisted the defendant 
to defend the suit filed by the sword wives' 
sons (Original Suit No. 43) and having 
Shared the expenses of that litigation, the 
latter is estopped from now claiming a 
right subversive of his brother's interest. 
In our final judgment in the appeal we 
‘directed that the costs.of the two respond- 
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ents should be paid out of the devasthanam 
estate, There is thus no question of estop- 
pel arising out of the conduct of the prior 
suit and appeal, and this contention fails. 

The result is that the appeal is dismissed 

‘with costs of the respondent payable by the 


appellant. 
Ramesam, J.—I agree. 
Y. N. V. Appeal dismissed. 


MADRAS HIGH COURT. | 
Suconp CIVIL APPEAL No. 938 or 1923. 
January 5, 1926. 
Present: —Justice Sir William Watkins 

: Phillips, KT. 
NUNE NARASIMHAM--DEFENDANT 
|». No. 1—ÀPPELLANT 


< versus 
DONEPUDISUBRAMANIAM AND 
OTuE&RS—PLAINTIFF AND DEFENDANTS 


Nos. 2 to 4— RESPONDENTS. 

C. P. C. (Act V of 1908), s. 21-—Suits Valuation Act 
(VII of 1887), s. ll—AÀppeal, undervalued and filed 
before District Court instead of High Court— Decree, 
validity of—Jurisdiction—Principle of s. 11, Suits 
Valuation Act, applicability of,to collateral proceed- 
ings—Deprivation of right of appeal to High Court, 
whether prejudicially affects disposal of appeal— 
Provincial Insolvency Act (V of 1920), s. 16—C. P. C. 
(Act V of 1908), 0. XXI, v. 68—Suit by attaching 
creditor to set aside order in claim proceedings— 
‘Insolvency of judgment-debtor— Leave of Court, whe- 
ther essential—Want of leave, effect of—Decree, whe- 
ther nullity. : 

In asuit to set aside a decree passed in appeal on 
the ground that it was wrongly undervalued and filed 


before the District Court instead of before the High ` 


Court ; T | 

Held, (1) that the principle ofs. llof the Suits 
Valuation Act though in téfms applicable only to 
the Appellate Court must be extended to cases where 
n decree is attacked by collateral proceedings and the 
objection to jurisdiction of the District Court cannot 


be entertained; p: 441, col, 1.] 
. Chokkalingha Pillai v. Velayudha Mudaliar (1), 


: applied. : 

(2) that the mere fact that a party is deprived of 
the right of. appeal on facts before the High Gourt 
cannot be held to prejudicially affect the disposal of 
the appeal on the merits within the terms of s. 11 of 
the Suits Valuation Act; [ibid.] 

Naduvil Edom Karnavan v. 

` Nethiyar (2), followed. i 
3) that the decree ofthe District Court was not 
void for want of jurisdiction. [ibid.] 

A suit by an attaching creditor for a declaration 
that the property attached belongs to the debtor and 
that an alienation by the latter is ineffective as against 
hig attachment, though no remedy is sought against 

' the property of the debtor, is a suit in respect of what 
is alleged to be the property of the insolvent within 
the meaning of s. 16 of the Provincial Insolvency Act 
where the debtor is an insolvent and cannot, therefore, 


Cheriya Parvathi 
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be instituted against the insolvent debtor without leave 
of the Court, even though an order in claim proceed- 
ings has been passed against the attaching creditor. 
[p 447, col. 2; p. 418, col. 1] 

Vasudeva Kamath v. Nattoji Lakshminarayana Rao 
(4) and Haswara Aiyar v. Govindarajulu Naidu (6), 
relied on. . 

The fact that no leave is obtained does not, how- 
ever, render the decree passed in such a suit a nullity, 
where no objection was taken to such want of leave. [p. 
448, col. 1.] 


Appeal against a decree of the Court of. 
the Sübordinate Judge, Bezwada, in A. 5. 
No. 176 of 1921, preferred against that of the. 
Court ofthe District Munsif, Bezwada, in 
O. 8. No. 111 of 1920. 

Mr. A. Krishnaswami Iyer, for the Appel- 
ant. 

Mr. B. Somayya, for the Respondents. 


J UDGMENT.—In this case the appel- 
lant (first defendant) attached certain pro- 
perties in, execution of a decree obtained 
against defendants Nos. 2 to 4 on 22nd 
June, 1915. These properties were ac- 
tually attached on 25th June, 1915, but 
prior tothat on 24th June, 1915, defend- 
ants Nos. 2 and 3 presented an insolvency 
petition, The plaintiff who had purchased 
the properties under a sale-deed dated 
llth March, 1915, put inaclaim petition 
on 28th July, 1915, and this was allowed on 
8th November, 1915. Defendants Nos. 2 
and 3 were adjudged insolvents on 16th 
November, 1915, and first defendant filed 
a suit to sef aside the claim order on 
3lst March, 1916, and eventually obtain- 
ed a decree which the present plaintiff 
sues toset aside. The Subordinate Judge 
has given the plaintiff a decree on the 
ground that the decree obtained .by the 
first defendant is null and void.‘ The 
reasons givén by him are that the Official 
Receiver was not made a party thereto, that 
no sanction had been obtained to institute 
the suit under s. 16, cl. (2) (b) of the Pro- 
vincial Insolvency Act and that the decree 
of the District Court in appeal was passed 
without jurisdiction. 

To take the last point firat, I think the 
Subordinate Judge's order is wrong. The 
suit O. S. No. 23 of 1916 was valued at 
Rs. 5,815 and consequently under s. 13 of 
the Civil Courts Act, an appeal would 
ordinarily lie to the High Court. The 
appeal was, however, filed in the District 
Court and in the memorandum of appeal 
we find that the value of the appeal and 
the value of the suit are given as Rs. 4,000 
for purposes of jurisdiction. I am ine 
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clined to think that : the value was the 
correct value and not Rs. 5,816 given in the 
original plaint. Whether that is so or not, 
unders. ll of the Suits Valuation Act, 
oe ee anything in s. 578 of the 
over-valuation or under-valuation ofa suit 
or appeal a Court of first instance or lower 
Appellate Court, which had not jurisdiction 
with respect to the suit or appeal exercised 
jurisdietion with respect thereto shall not 
be entertained by an Appellate Court unless, 
etc." It is now admitted that none of the 
exceptions would apply. It is, I think, 

‘clearly obvious that unless this appeal had 
been valued at less than Rs. 5,000 the Dis- 
trict Judge would not have admitted it 
and tried it, but we see in the appeal 
memorandum that not only was the appeal 
which related to the whole subject-matter 
of the suit valued at Rs. 4,000 but also that 
it states that the suit itself was valued at 
Rs. 4,000. Ithink, itis, therefore, clear that 
it was by réason of the under-valuation that 
the District Court exercised the jurisdiction, 
No objection was then taken and, therefore, 
no objection can be taken in the Appellate 
Conrt. This isnot an Appellate Court, but 
I certainly think that the principle of this 
section must be extended to collateral pro- 
ceedings in the same manner as the prin- 
ciple of &. 21 of the C. P. O has been held 
to be applicable to proceedings other than 
appeals: vide  Chokkalingha Pillai v. 
Velayudha Mudaliar (1) It has been 
held by a Full Bench of this Court in 
Naduvil Edom Karnavan v. Cheriya Par- 


vatht Nethiyar(2) that the mere fact that . aber baie 
-out after the adjudications “It would thus 


a party was deprived of the right of appeal 
on facts beforé ihe High Court cannot bé 
held to prejudicially affect the disposal 
of the appeal on the merits within the 
terms of s. ll of the Suits Valuation Act. 
The respondent relies on Ranjit Missir v. 
Ramudar Singh (3) but that decision is 
not an authority as it does not refer tos. 11 
ofthe Suits Valuation Act and it is doubt- 
ful whether that case would come within 
that section. This being so, the decree 
of the Court is not void for want of juris- 
diction. 


(1) 87 Ind. Cas 132; 47 M. L. J. 448; A. I. R. 1925 
Mad. 117 


(2) 73 Ind. Cas. 87; 46 M. 631; 18 L. W. 1; 45 M. L, 
J. 135; (1923) M. W. N. 489; A. I. R.1924 Mad. 6; 33 


49 16 Tna. Oas. 940;17 C. W. N. 116; 16 O.L. J. 
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The other point raised that the leave of 
the Insolvency Court was not obtained 
under e, 16 of the Insolvency Actis a more 
difficult question. That section says that 
after the making of an order of adjudica- 
cation, no creditor to whom the insolvent 
is indebted in respect of any debt provable 
under this Act shall during the pendency 
of the insolvency proceedings have any 
remedy against the property ,or the person 
ofthe insolvent in respect of the debt or 
commence any suit or other legal proceed- 
ings, except with the leave of the Court 
and on such terms as the Court may impose, 
The suit by the first defendant did not seek 
to enforce any remedy against the property 


. or the person of the insolvent, for it was 


a suit to have it declared that the property 
belongs not to the plaintiff butto insolvent 
and also that it was fit to be attached in 
execution. The real question is whether 
the suit comes within the meaning of the 
provision that the creditor shall not com- 
mence any suit or other legal proceedings 
except with the-leave of the Court, 

It has been definitely held in Vasudeva 
Kamath v. Nattoji Lakshminarayan Rao 
(4) that a creditor is prevented by s. 16 (2) 
(b) from instituting without the leave of 
the Court a suit to set aside a transfer made 
by the insolvent as being in fraud of the 
creditors and in Mariappa Pillai v. Raman 
Chettiar (5) it was held that the Official 
Receiver and nobody else could get a 
transfer set aside under s. 36 of the Pro- 
vincial Insolvency Act. It was also held in 
Baswara Aiyar v. Govindarajulu Naidu (6) 
that no execution of a decreecould be taken 


appear that the first defendant's suit would 
be barred under s. 16, but itis contended 


. for the appellant that the present suit is not 


one of the nature contemplated in that 
section. The appellant was concluded by 
the order on the claim petition and unless 
that was set aside, it would become final 
as between him and the respondent (plaint- 
iff), Even ifthe Official Receiver were to 
file a similar suit and obtain a decree, it 
might be contended by the other creditors 


- that the appellant could not take advantage 


of such a decree inasmuch as the question 
as between him and the insolvent and the 
alienee was res judicata. It is, therefore, 


(4) 52 Ind. Cas. 442; 42 M. 684; 36 M. D. J, 453; 
9 D. W.475; 26 M. L. T. 90; (1919) M. W. N. 612. 

(5) 52 Ind. Cas. 519: 42 M. 392; 10 L, W, 59, 

(8) 31 Ind. Cas, 192; 32 M. 689. 
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-argued that the appellant could bring a 
suit without the leave of the Court. In 
Phul Kumari v. Ghanshyam Misra (7) 
their Lordships of the Privy Council observe 
that a suit under s. 283, C. P. O, (now 
©. XXI, r. 63) is not only appropriate but 
the only mode of obtaining review in such 
cases. The appellant was, therefore, obliged 
to-bring sucha suit and it is very doubtful 
whether an identieal suit could be brought 
by the Official Receiver. It isa suit that 
asks.for no relief against the debtor and 
the debtor is merely impleaded as a formal 
party, vide the Official Receiver of Coimbatore 
.v. Palaniswami Chetti (8) where it was held 
that the .Official Receiver was not a repre- 
.sentative of a judgment-debtor and that.a 
mortgage.suit instituted against the insol- 
vent need not be stayed by reason of the 
insolvency. The respondents rely on a case 
in Sanyasi Charan Mandal v. Krishnadhan 
Banerji (9) butIdo'notthink that the case 
is applicable here for that was a case of a 
suit to recover monies which were alleged 
to belong to the insolvent. It would be 
very hard on the appellant to deprive him 
of.his right of a suit as his suit does not 
Beek any remedy against the property of 
the insolvent, but itis a.suit in respect of 
what is.alleged to be.the property of the 
insolvent.and, therefore, it appears to me 
that it.does come within the meaning of 
8. 16 and that the leave ofthe Court should 
be obtained. 

The question that remains whether tho 
fact that no leave was obtained renders the 
decree nullity. It has been held, and 
consistently held, that. a suit instituted 
"without leave‘ can be-validated by obtain- 
ing leave subsequently and it isnow argued 
“that the fact that no leave was obtained 
does not of itself render the subsequent 
decree void. It was a ground of defence in 
‘the suit, but if was not taken and must be 
déemed to have been waived. The Court 
that tried the suit had jurisdiction to do 
.Bó and its inherent jurisdiction did not 
.depend upon the leave of the Insolvency 
Gourt. When, therefore, this question of 


M. L. W. N. 364; 26.0, W. N, 954; 
16 L. W. 536; A IL R. 1922 P. O. 237; 49 I. A. 108 
(P.O 
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leave was: waived by the defence, I do not 
think that it can be held that a decree pass- 
ed after such waiver can be deemed to be 
a nullity. I may observe that the decree 
obtained by the appellant only gives hima 
declaration and that he cannot execute it 


against the insolvents, but it will be open 


to the. Official Receiver to take action in 
accordance with such declaration. The fact 
that the Official Receiver was not a party 
tothe decree cannot make it a nullity, for 
the only effect of the omission will be that 


ihe decree will not be binding on him. ‘I 


must, therefore, hold that the plaintiff is not 


entitled to the declaration asked for and his 
suit must: be dismissed with costs through- 


out. 


V. N. V. Appeal allowed, ` 


Fna anaa 


BOMBAY HIGH COURT. 
First Civin APPBAL No.8 or 1925. 
April 9, 1920. 

Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr Justice.Crump. 
SHRIPAD VISHNU PANDIT—. 
PLAINTIFF—APPBLLANT 
VETSUS : 
Tan SECRETARY or STATE rog INDIA.— 
DErENDANT— RESPONDENT. 

Inam —Condition of continuing ‘faithful subject’ of 
Government—Boycott of Prince of Wales’ visit—For- 

feiture of inam—'Faithful subject, meaning of. 

A person holding an inam subject to the condition 
that the holder should continue a ‘faithful subject’ 
of the British Government, presided at a public 
meeting held to recommend the:beyeott of the visit 
of the Prince of Wales to India and-spoke in favour of 
the motion for boycott. He also referred to the con- 
viction of Ali Brothers and the Dharwar convicts: 

Held, that the conduct of the inamdar was such 
as would disentitle him to be considered any longer 


asa ‘faithful subject’ of the Government and that the 


inam was liable to be forfeited. [p. 450, col. 1. 

The term 'faithful subject' though not easy of exact 
definition undoubtedly connotes fidelity or allegiance 
to some person in relation to whom there is a binding 
tie. [p. 449, col. 2.] 


'Appeal from & decision of the District 
Judge, Satara, in Suit No. 2 of 1924. 

Messrs. S. E. Bakhaleand P. S. Bakhale, 
for the Appellant: 

Messrs. J. B. Kanga, Advocate-General 
(with him Mr, S. S. Patkar, Government 
Pleader), for the Respondent. 


JUDGMENT.—The plaintiff filed this 
suit against the Secretary of State for India 
in Council, praying for a declaration that 
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the Government Order No. 532, dated 
November 30, 1922, was illegal and not 
binding upon him, and for the refuud of 
Rs 73-2-3, together with future interest at 
twelve per cent, which had been taken 
away from him in consequence of the order. 
The order is as follows :— B 
“ Whereas Mr. Sbripad Vishnu Pandit of 
Wai who holds 5/36th share in the inam 
village of Ruighar, Taluka Javali, has taken 
an active part in the non-co-operation 
movement by presiding over a meeting.held 
on November 16, 1921, at Wai for boycot- 
ting the visit to Indiaof His Royal Highness 
the Prince of Wales and speaking in favour. 
ofit and thus failed to observe the condi- 


tions of faithfulness and loyalty to Govern- 


ment laid down in the original sanad of 
the inam village, Government have ordered 
that his 5/36th share in the aforesaid village 
shall be forfeited.” i 


The facts of the case are notin dispute.’ 


The mamlatdar of Wai made a report, dated 
November 17, 1921, to the Collector im 
which he said: i 

“The local branch of the Congress Com- 
mittee convened a meeting last evening for 
boycotting the visit to India of His Royal 
Highness the Princeof Wales. Mr. Vishva- 
nath Dhonddev Teli, Editor of Udyampra- 
kash and Secretary of the Local Congress 
branch, proposed Mr. Shripad Vishnu Pandit 
a staunch N. ©. O. of Wai (being inamdar 
of Ruighar, Javali Taluka) to the chair. 
The Chairman in his opening. speech dwelt 
upon the necessity of the proposed boycott 
since ‘the Prince was not called to India 
by Indians but by the white Government’ 
servants. He referred tothe Ali Brothers 
and Dharwar convicts and thus remarked: 
that India being in mourning should not 
participate in the Royal visit." - s 

Then reference is made to other speakers. 
Finally, the President urged on the meeting 
the necessity of not going to Poona by those 
that were invited. l 

The Collector then sent a memo. to the 
plaintiff, dated November 21, 1921: — 

"Tt is reported to me that you presided: 
ata meeting held at Wai on the 16th instant 
to recommend that the visit of His Royal 
Highness the Prince of Wales to India 
should be boycotted and that you. spoke in: 
fayour of the motion. Inamdars hold their 
inams under condition of loyalty to Govern- 
‘ment. I shall be glad to hear within three 
“days from the receipt of this memorandum’: 
what explanation you have to offer of 
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your conduct failing which I shall report the 
matter to Government." l ' 
rid plaintiff replied on November 26, 

21:— 

“It isa fact that I presided at the meeting 
convened to express the feeling of the 
public of Wai towards the then proposed 
visit of His Royal Highness the Prince of 
Wales. But neither I, as President, nor 
any of the speakers alluded to any point in 
the speeches that would carry the least 
sense of disrespect to the Crown or to the 
person of His Royal ‘Highness. 

“Taking the present state of the country 
in consideration, I am firmly of opinion that 
in having been the President of the said 
meeting I have not in the least degree 
transgressed the limits of loyalty to Govern- 
ment and in my humble opinion I amas 
loyal as I have been before,” 

: It is admitted that the plaintiff holds 
o/36th share in the inam village. of 
Ruighar which was granted to the 
original holder by the Peshwas. The latest 
sanad on ‘which-the inam was held is dated 
May 8, 1888. It contained the condition 
that the holders should continue faithful, 
subjects of the British Government and, 
should render to the same the fixed yearly. 
dues, The Judge said :— 

“The words ‘faithful subject’ have not,. 
so far as I can ascertain, been the subject 
of judicial interpretation in India. Faith-. 
fulness is primarily an attitude of mind 
but the mind can only be understood in so 
far as it manifests itself in speech oraction. ' 
Some help may beafforded by a reference 
to s. 124-A of the Indian Penal Code, though 
it seems to-me clear-that aman may cease 
to ba a ‘faithful subject’ and yet not 
render himself liable to a prosesution for 
sedition. The question, therefore, which [ 
ask myself is: ‘Did plaintiff intend to 
bring the British Government into hatred 
or contempt.’ " 

We doubt whether that was a helpful 
course ‘to- pursue, We have to consider 


: whether the plaintiff forfeited the sanad by 
‘breach of the condition on which it was 


held owing to his conduct. It is more easy 

toconsider on facts stated whether certain ` 
conduct is unfaithful or a breach of the 
duty to be faithful, than to attempt to 
define with sufficient exactness what is 
meant by the term "faithful subject.” But, 
undoubtedly, whatisconnoted in the term 
is fidelity or allegiance to some person in 
relation to whom there is a binding tie, 
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of the plaintiff on this occasion was not 


Such as would entitle him to be considered 


any longer a faithful subject of the British 
Government. From the character of the 
remarks made at this meeting, itis olear 
that the plaintiff referred to the con- 
vietion of the Ali Brothers, who were con- 
victed of sedition, and the convietion of the 
Dharwar convicts, who were convicted of 


- offences of rioting in connection with the 


sentences passed on certain persons at 
Dharwar for offences connected with politi- 
cal agitation, and considering thatthe plaint- 
iff must have referred to those convictions 
ashaving beenimproperly brought about 
and as being disastrous to the country, so 
that they provided thereason why discourtesy 
and gross disrespect should be shown to 
His RoyalHighness the Prince of Wales, 
who was visiting India as an official guest, 
it is impossible to say that such conduct on 
the part of the plaintiff was in any way 
consistent with his duties by which he was 
bound under the sanad in question, 

We do not think, if we can release 
ourselves from all -consideration of. the 
circumstances surrounding the agitation 


. at the time of the Royal visit, and look at 


the conduot of the plaintiff in an 'entirely 
dispassionate manner, that it could possibly 
be described as consistent with the tie of 
fidelity and allegiance by which he was 
bound to Government. 

We think, then, that the decision was 
right and the appeal must be dismissed 
with costs, 


A N.A, Appeal, dismissed. 


MADRAS HIGH COURT. - 
SgcoNp Crvin APPEALS Nos. 1566 AND 1567 
or 1923. 

July 19, 1926. 
Present:—Mr. Justice Devadoss. 


.PODAPATI OHENDRAYYA- PLAINTIFF 


— APPELLANT 
versus 


. MANDU VA HANUMAYYA AND OTHERS—— 


DEFENDANTS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 65— 
Encumbrance, vendor's liability to diseharge—V endee's 
knowledge, effect of—Sale-deed, construction of— 
‘Disputes respecting land’, whether include encumbr- 
ANCER. ` 


PODAPATI GHENDRAYYA V. MANDUWA MANUMAYYA. 
- and it cannot be doubted that the conduct 
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A stipulation in à sale-deed that "ifany disputes, 
(thagadalu) ever arise in future fróm any quarter, 
the vendee should hold himself responsible for the 
gain orloss caused thereby covers disputes relating 
not only to title bit also encumbrances on the pro- 
perty.[p. 451, col. 1.] j f 

In construing documents where terms which have 
got no well-defined meaning are used a Court should - 
see what meaning the'parties intended to convey by . 
what they wrote in the document. [ibid.] "E 

The mere fact that a vendee is aware ofthe exist- 
ence of an encumbrance does not relieve the vendor of 
the statutory liability to get the encumbrance dis- 
charged in the absence of a contract to the contrary. 
[p. 450, col. 2.] ' 

Mahamed Ali Sheriff v. Budharaju Venkatapathi 
Raju D and Vellayappa Rowther v. Bava Rowthen (2), 
followed. 


Second appeal against the decrees of the 
Court of the Subordinate Judge, Bapatla, 
in A. S. Nos. 103 and 104 of 1922, preferred 


against those ofthe Courtof the District 


Munsif, Ongole, in O. 5. Nos. 575 and 578 
of 1921. i 
Mr. A. Krishnaswami Tyer, for the 
Appellant. l 

JUDGMENT. 

SECOND APPEAL No. 1566 or 1923. 
The plaintiff purchased,some property 
under Ex. A from the defendants and 
he brought the suit with alternative 
prayers either to have the sale set aside or 
for adeclaration that a certain encum- 
branee was not binding on him. The con- 
tention as put. forward in the plaint is that 
he was not aware of the existence of the 
encumbrance at the time ofthe sale and 
that cértain recitals in the document 
were introduced after the sale-deed was 
executed.. Both the lower Oourts have held 
against the plaintiffs contention: and dis- 
missed his suit. He has preferred this 
second appeal. The main question for con- 
sideration is, what is the meaning of the 
following clause “if with reference to the 
land now sold any disputes everarise in 
future from any quarter, you shall hold. 
yourself alone responsible for the loss or 
ain thereby," The contention of Mr. A. 
E ekan wak Iyer is that this clause _ 
refers only to title, If this clause is as 
regards title alone then the plaintiff would 
be entitled to get relief in respect of any 
encumbrance which the vendor was under 
a statutory obligation to discharge. “It is 
well-settled that the mere fact that a 
vendee is aware of the existence ofan en- . 
cumbrance does not relievethe vendor ofthe 
statutory liability to get the encumbrance 
discharged in the absence of a contract 
to the contrary by Mahamed Ali Sheriff 


[98 T. ©. 1820]. 


v. Budharaju Venkatapathi  Raju (1) and 
Vellayappa Rowthen v. Bava Rowthen (2). 
The contention of the other side is that 
the elause refers not only to title but to 
encumbrances onthe property as well. The 
Telugu word used is "thagadalu." If this 
word hasa well recognised meaning no 
doubt the contention of Mr. A, Krishna- 
swami Iyer would be good; but the 
difficulty in this case is that the plaintiff 
came into Court with the averment in the 
plaint which issupported by his evidence 
on oath that this clause was interpolated 
after the execution of the document and a 
good deal of time of the first Court was 
taken up in deciding thie point. Both the 
Courts have come to the conclusion that 
the plaintiff was perfectly aware of the 
insertion of this clause in the document at 
the timeof execution of the sale-deed and 
that if was not an interpolation. If the 
parties intended that it should refer only 
to title it is dificult to understand why the 
plaintiff was at such great pains to show 
that he was unaware of the insertion of 
this clause. In construing documents of this 
kind where terms of art or terms which 
have got some well-defined meaning are 
not used the Court should see what mean- 
ing the paties intended to convey by what 
they wrote in the document. However 
inelegant the language may be the Court 
should try to see what the parties intended 
to convey by the termsor by the words 
used inthe document. The fact that the 
plaintiff was fighting shy of this clause to 
my mind isastrong indication that both 
the parties meant by this clause all disputes 
whatsoever, whether they related to title 
or encumbrance. That is the view taken 
by both the Courts and Ido not think I 
would be justified in differing from both 
the lower Courts on this point. Now, as 
regards theexpression used in this clause 
ifit meant only dispute to title then the 
plaintiff would be, entitled torelief, but, if 
this elause meant, as both the lower Courts 
have understood the clause to mean, dis- 
putes with regard to encumbrance as well 
then the plaintiff is not entitled to succeed. 
In this connection it has to beremember- 
ed that the defendants' contention was that 
they sold the property subject to the en- 
cumbrance, not that they simply mention- 


- (1) 60 Ind, Oas, 225; 39 M, In J. 449; 11 L. W, 537; 
27 M. L. T. 304. 
(2) 29 Ind, Oas. 747, 
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ed the fact that there was an encumbrance 
but that the plaintiff bought it subject 
to tke encumbrance. Thatisthe finding 
of the learned Subordinate Judge. The 
plaintiff argues that he was not asked to 
discharge this encumbrance and, therefore, 
he could not be said to have taken the pro- 
perty subject to the encumbrance. He 
should have adduced evidence tu show that 
he paid full value for the property; in other 
words with the encumbrance he would have 
to pay a much higher worth. Mr. Krishna- 
swami lyer stated that he paid full value 
for the property under Ex. A. But there is 
nothing to show that, Itisa very important 
circumstance which would, no doubt, weigh 
with the Court in coming to the conelusion 
whether the sale was subject to the mort- 
gage. It was the duty of the plaintiff to 
show that what he paid under Ex. A was 
the full value of the property and, therefore, 
he could not have undertaken to discharge 
any encumbrance on the property, The 
defendants’ case was consistent throughout 
that they sold the property to the plaintiff 
subject to theencumbrance. They wanted 
to prove that the plaintiff was aware of 
the existence ofthe encumbrance and that 
he got the property with the full knowledge 
that there was an encumbrance and tat 
he undertook to discharge it. No doubt 
the encumbrance was not mentioned in 
the document, for purposes such as Saving 
of thestamp duty. It may be that both 
theparties thought that the encumbrance 
would be satisfied with asmall amount i£ 
it was not recited in the document. But 
whatsoever was the reason, the clause re- 
ferred to above is so wide asto include the 
encumbrance on the property. 
Considerable argument was advanced tn 
the vague expression used by the Dis- 
trict Munsif and by the Subordinate Judge 
as regards the knowledge of the plaintiff 
as to the existence of the encumbrance, No 
doubt, the mere knowledge of the plaintiff 
that there wasan encumbrance would not re- 
lieve the vendor of the statutory liability to 
discharge the encumbrance on the property 
which hesells, But the finding of the two 
Courts is thatthe sale was subject to the 
mortgage and I think that there is evidence 
on record to support such a finding: and it 
is -based not merely upon the mere con- 
struction of this clause which if’ AJ; 
Krishnaswami Iyer's construction is accept- 
ed would eptitle the plaintiff to succeed: 
but is supported by the conduct of the 
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plaintiff and the Way in which he presented 
his casein the lower Court. ' i 


In the result the second appéal failé and 


is dismissed with costs. 
“SECOND APPEAL No. 1257 or 1923. 


This sécond appeal is also dismissed with: 


COSS. - 
y. R. V. - Appeals dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL IVIL JURISDICTION APPEAL No. 72 
|007 4. OR 1925. i 
> $i July 26, 1926, 
Present:—Sir Amberson Marten, Kr.,- 
Chief Justice, and Mr. Justice Patkar. 
RANOHHODDAS LALDAS--A-PLICANTS | 
NR: l Versus l 
NANJI BHANJI AND OTHES8—DEFENDANTS. 
Administration suit—Compromise ‘of matters not 
necessary for carrying out orders: passed by Court 
—Court, power to sanction—Procedure—F resh. .pro- 
ceedings— Originating Summons — Appellate Court, , 
powers of. 2 l l " 
In a suit for administration of an estate; the trial’ 
Court declined to pass an administration decree-or 
to frame a scheme but gave some specific orders to 
be carried out. The decree was confirmed in appeal. 
. Some' of the parties thereafter took'out' a notice of 
motion before the Appellate Court prayitig for the 
approval of a compromise relating to various matters 
which were not necessary for the working out of the. 
orders passed in the suit though they related to the, 
estate: | i i l 
Held, (1) that inásmuch as the Appellate Court had. 
finally disposed: of the matter before it by its decree, 
‘no further application -in the suit, could be made to. 
it; [p. 453, col..1.] 27 ; 
(2) that inasmuch as the compromise related to 
entireli? new .matters which "were not’ involvéd in any 
“way in the working out.of the decree in the suit, 
the proper procedure for the parties was to seek the 
sanction, of the Court on behalf of the estate by fresh 
Y application in the'suit 


proceedings, and not by an 
itself? and | p. 493, col. 2.) 

(3) that ' prima: facie the procedure by an Origi- 
nating Summons was exactly the cheap and speedy 
procedure. provided -by the Rules for such cases, 
[ibid] ^ o oor p eee ae 
Mri: B. J. Desai, for the Applicants. 
Nos.i&'and 19.  - | 

JUDGMENT.—This is a notice of 


 motión before this Appellate Coutt asking 


for *& Gertéin- compromise reférred to` in 
para. 1 6f the affidavit of Ranjit C. Raiji, 
filed on J'uly-15, 1926, to be approved: and 
for two immoveable properties ‘at- Hornby 


Road and Colaba, forming part-óf thé. 


estate of the decéaséd' Bai: Mam ubdi, to be 
vested in the Récéiver and’ to be conveyed 


‘RANCHODDAS LALDAS v, NANJI BHANJI. 


“in the matter. 


Setalvad, for Deféndant8" - 
p OBSS ‘and trüstées under the Will. 
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to the appellants: and for a éertain loan to 
to be re-paid: and for directions as to 
custody of certain securities on charity 
account: and for monthly disbursements 


out of the interest:-and for an order that” 
the Receiver may be allowed to settle and 


pay certain bills of costs. 


Prior to this notice of motion being. - 


actually taken out, an application. was 
made, by the Attorneys for the applicants, 
to me to fix adate for thé hearing of the- 
notice of motion. By two notes made by: 
me, and subsequently communicated to the 
Solicitors, dated, July 15 and 20, I stated: 
that it appeared to me that the applicants 
were applying to the wrong Court, but-that 
if they insisted on the matter being argued, 
it could be argued in Court at their own 
risk as to cosis. 

. To-day Mr. Desai, who appears for the 
applicants, admits at once that the applica- 
tion has béen made-to the wrong Court, 
and that this Court has nojurisdietion to 
hearit, but he submits that the applica- 
tion ean and-should bemade tothe Court 
of first instanee. Mr. Setalvad for defend- 
ants Nes. 14 and 15 appears here merely 
to consent, and has nothing further to urge 


" There are then two points: (1) whether 
this application can be made to the Ap- 
pellate Court, and (2) whether it can be 
made to the Oourt of first instance. As 
legards the first point, it is absolutely 
élear that this notice of motion is wholly 
misconceived, One reason is that, as far 
as this Appellate Court is. concerned, the 
matter was finally disposed of by its decree 
of September 15, 1925, and consequently, 
any further application in the suit would 
have to be made to the Court of first in- 
stance in the ordinary way. ; 
` The suit was one originally for the ad- 
ministiation of the estate of Bai Mamubai, 
and for the construction of her Will, and 
for the removal of the first defendant as 
án executor and trustee. It was brought 
by thé plaintiff as one of the two executors 
The defend- 
‘ant No. 1, who was eventually removed 
by the Court's order from the.executorship 
and trusteeship, was an insolvent, and de: 


fendant No. 2 is the Official Assignee, . 


Defendant No: 3is the Advocate-General, 
for, under the Will of Bai Mamubai, certain 


: property at Ghatkoper was given in charity, 


“and also a charge in favour of charity was 
‘eventually founded by the Appellate Cours 
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-to exist over property (a) at Colaba, and 
(b) at Hornby Road. Then, defendants 
‘Nos. 4 to 18 are the mortgagees of certain 
property at Tardeo. By the Court's order 
that property has since been sold, and 
the mortgagees -have been paid off. So, 
according to the evidence before us, de- 
fendants Nos. 4to 13 have no longer any 
interest in the suit, Then, defendants 
Nos. 14and 15 were the alleged purcha- 
sers ofthe Hornby Road property. They 
were originally the appellants. before us, 
and they succeeded in reversing the judg- 
ment of Mr. Justice Shah in matters con- 
nected with their purchase, " 

I should have added that by a .counter- 
claim the Advocate-General had asked for 
a scheme to be framed. But, when the 
matter came “before Mr, Justice Shah he 
expressly declined to grant an administra- 
tion decree, orto frame a scheme for the 
administration of the charity. I refer in 
particular to page 82, lines 35 to 40 of his 
judgment, and also to page 84 in the Appeal 
Paper Book. This is borne out by the 
terms of the formal decree on page 87. 
His judgment further provided that, sub- 
ject to certain directions which were given, 
the Receiver was to hand over the estate 
to the plaintiff subject toall just charges 
and deductions, 

Lhe Court of Appeal, while reversing 
the judgment of Mr. Justice Shah on cer- 
tain points of construction, confirmed his 
judgment in other respects. Consequently, 
after the Appellate Court’s decree of Sep- 
tember 15, 1925, was passed, there was 
nothing else to do except to sell the Tar- 
deo Road property, and to pay off the mort- 
gagees thereof, viz, defendants Nos. 4 to 
13. Then, subject to certain other matters 
which were mentioned in the decree, it was 
the duty ofthe Receiver to hand over all 
the moneys in his hands to the plaintiff, 
and the plaintiff was to carry on the ad- 
ministration as the sole executor and trustee, 
having regard to the fact that defendant 
No. l had been removed from that office, 

That being so, it is abundantly clear on 


these facts that there was nothing more 


. for the Appellate Court to do, and still less 
could it sanction sales and compromise 


which took place many months after the ap-. 


pellate decree had been passed. 


Passing next to the second point, as to: 


whether the Oourt. of first instance itself 
could ‘sanction the application, it may be 
that, as regards certain paragraphs of it, 
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it could ; that is to say, as regards certain 


. details it could. But, as regards the main 


compromise that has now been arrived at 


by which defendants Nos. 14 and 15 are ' 


to purchase the Colaba property for a cer- 
tain sum, and, after setting aside a certain 
fund are to pay offthe above loan, these 
are really entirely new matters which are 
not in any way involved in working out 
the order of Mr. Justice Shah. They 
amount, in short, to an entirely new com- 
promise onentirely new grounds, and are 
quite independent of the matters in contro- 
versy in the old suit. 

I wish to make it perfectly clear that, 
if an administration decree had been passed 
here which wasstil being worked out, or 
if there had been a scheme.in relation to 
this charity which was being framed or 
worked out, or even supposing there was 
an appeal pending to the Privy Council 
from the Appellate Court's decree, it is 
possible that, in the first of these cases, if 
not also in the latter two cases, either the 
Court of first instance or this Court would 
have power to sanction the proposals for a 
compromise. But that is not what we have 
got here. 

Accordingly, it seems to us that the 
proper procedure is for the pariiesto seek 
the sanction of the Court on behalf of 
charity and on behalf ofthe estate (whe- 
ther minors are involved I do not know) 
by fresh proceedings. And, though .it is 
not for this Court in any way to advise 
the parties, it would seem prima facie that 
the procedure by an Originating Summons 
is exactly the cheap and speedy procedure 
which is provided by the Rules for cases 
of this nature. Nor need that involve 
much extra expenditure, because it would 
be quite simple to utilize the present evi- 
dence by putting in a short formal affi- 
davit craving leave to refer to and to read 
the present evidence as evidence in support 
of the Originating Summons. 

" Accordingly, I expressly warn the Soli- 
citors that there is no need to file another 
detailed affidavit in support of the appli- 
cation for a compromise, unless, of course, 
new facts are- brought to light which are 
not before us, If, for any technical reasons, 
it is necessary that some order should also 
be made inthis present suit in relation to 
certain things which the Receiver slfould 
do, then, it would be quite simple to take 
out a formal Chamber Summons in this 
suit, and. then. bring on these summonses 
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together, . But, speaking for myself, I do 
not regàrd this sort of matter as one which 
should be dealt with by a notice of motion 
in Court. On tbe contrary, convenience 
and economy. point to an application in 
Chambers. &$. being the correct procedure. 

The parties have, in my opinion, adopt- 
ed an entirelv, wrong procedure. "They do 
not ask for costs. They would not get them 
if they did, There will be no order as to 
costs. The motion will be dismissed. 

ALN, A. Application dismissed, 





MADRAS HIGH COURT. 

Seconp Orvin ArPzaL No. 1257 or 1923. 

March, 10, 1826. ` 
Present:—Mr. Justice Venkatasubba Rao. 
ALAMELU AMMAL-PraiNTIFF— 
` APPBLLANT ' 
versus 
RAJA alias NARAYANASAMI 
CHETTY AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Charge—Provision by testator in Will directing heir 
to pay maintenance to named person, whether creates 
charge— Registration Act (XVI of 1908), s. 49—Receipt 
not extinguishing charge—Registration. 

A clauseina Will bya testator directing his son 
to pay maintenance to a person at a certain rate does 
not create a specific charge on the inheritance but 
merely imposes an obligation upon the son to make a 
payment for the maintenance of the person specified. 


Narayanarao Ramchandra Pant v. Ramabi (1), 
relied on. 

A receipt which contains no words extinguishing a 
charge does not require registration. 

Gopalaswamy Iyer v. Kachi Kalyana Rangappa (2), 
followed. 

Second appeal against a decree of the Dis- 
trict Court, North Arcot at Vellore, in 
A. S. No. 9 of 1922, preferred against that 
of the Court ofthe District Munsif, Vellore, 
in O. 8. No. 720 of 1920. 

Mr. L. A, Govindaraghava Ayyar, for the 
Appellant.  . | 

Messrs. C. V. Amanthakrishna Ayyar 
and N.S. Rangaswami Ayyangar, for the 
Respondents. 

JUDGMENT,.—There is clearly no 


point in thissecond appeal. It is urged: 


for the appellant that her maintenance was 
by the terms of the Will made a charge 
upon the property and that, therefore, Ex. 
I, which is not registered, is not valid asa 
receipt. This contention is unfounded be- 
cause there is no charge created by the 
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Will. The clause relating to payment of 
maintenance is in tbe usual form direct- 
ing the testator’s son to pay the plaintiff 
maintenance at a certain rate. As is pointed 
out in. Narayanarao Ramchandra Pant v. 
Famabai (1) this does not create a specific 
charge on the inheritance but merely im- 
poses an obligation upon the son to make 
a payment for the maintenance of the 
person specified. 

Granting for a moment that a charge 
was created, even then Ex. I does not re- 
quire registration |see my judgment in 
Gopalaswamài Iyer v. Kachi Kalyana Ran- 
gappa (2)] There are no words in the re-: 
ceipt purporting to extinguish the charge 
and it does not, therefore, require registra- 
iion. The second appeal fails and is dis- 
missed with costs. ' 

V. N. V. Appeal dismissed. 

(1) 6 I. A: 114; 3 B. 415; 3 Ind. Jur. 332; 2 Shome L. 


R. 271; 3 Shome L. R. 190; 3 Suth. P. C. J. 617; 4 
Sar. P. O. J. 24; 6 C. L. R. 162; 2 Ind. Dec. (N. s.) 276 


(P. 0). 
(2) 85 Ind. Cas. 433; (1925) M. W. N. 134; 20 L. W. 
931; 48 M. L. J. 155; A. I. R. 1925 Mad. 348. 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 595 oF 1925. 
June 7, 1926. 

Present:—Sir Lallubhai Shah, KT., Acting 
Chief Justice, and Mr. Justice Percival. 
BASAYA NURNDAYA DHANDVATI-— 
APPELLANT 


versus 
MURGAYA SOMAYA JANGIN— 
RESPONDENT. 

Bombay District Municipal Act (III of 1901), ss. 
26 (8), 88—New Board—First meeting--Chief Officer 
of Municipality, power to convene—Chairman, whe- 
ther should vacate chair on election of President—Pro- 
ceedings, validity of. < ` 

Inasmuch as there was no provision in the Bombay 
District Municipal Act as it stood before amendment 
as to who should convene the first meeting after a 
new Board came into existence, a meeting of the 
Councillors convened by the Chief Officer of the Muni- 
cipality beforethe amendment of the Act cannot be 
declared to be illegal, even though he had already - 
called a meeting in which a Chairman had been 
elected and that meeting had been adjourned sine 
die. [p. 455, col. 1.] 

By virtue of the provisions of s. 38 of the Bombay 
District Municipal Act the proceedings of a Munici- 
pality are not vitiated by reason of any disqualifica- 
tion of the Chairman in acting as the President or 
Presiding Authority of the General Meeting after the 
President is elected. [p. 455, col. 2.] 

Quere.—Whether it is obligatory on the Chairman 
to vacate the chair as soon as a new President ig 
elected. [ibid.] 
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result is, no doubt, hardon the appellant. But, 


he must thank himself for the result, and’ 
thelaw ought not to be made responsible 
' for the result of gross laches on the part of 
the parties. 

The appeal is dismissed with costs. 

V. N.V. Appeal dismissed. 
BOMBAY HIGH COURT. 
SECOND Orvis, APPEAL No. 761 or 1925. 

June 18, 1926. l 
Present:—Mr. Justice Fawcett 
and Mr. Justice Madgavkar. 
GANESH APPARAO— DEFENDANT 
l —ÅPPELLANT 
- versus. 
GURNATH YESHVANT-—PLAINTIFF— 
RESPONDENT. 
Hindu Law—Adoption—Widow of co-parcener— 
Authority of husband or consent of co-parceners, ne- 
. cessity of—Adoption within period of gestation, effect 


Of. ‘ 

The widow ofa member of a joint Hindu family 
cannot make a valid adoption without the authority 
of her husband or the consent of the surviving co- 
parceners. 

The fact that an adoption was made within the 
ordinary period of gestation after the death of the 
husband will not validate the adoption. 

Second appeal from a decision of 


the District Judge at Bijapur, in Appeal 


No. 74 of 1924, reversing that of the Joint - 


Subordinate Judge at Bijapur, in Suit 
No. 190 of 1923. | A 

Mr. H. B. Gumaste, for the Appellant. . 

Mr. R. A. Jahagirdar, for the Respond- 
ent. 

JUDGMENT.—This is a suit by the 
plaintiff-respondent claiming to be adopted 
by Krishnabai, widow of Yelgurd, for a 
half share.in the joint family property of 
which Yelgurd and his brother Ganesh, 
defendant-appellant, were co-parceners. The 
respondent had set up a partition “between 
Yelgurd and the appellant, but it was held 
not proved in both the lower Courts.: ` 

In the trial Courtno authority hy Yelgurd 


“in his lifetime to his widow to adopt the- 


respondent was set up, and ‘ the trial Court 
dismissed the suit, holding that the observa- 


in Yadao v. Namdeo (1) did not overrule 
| the decision of this Court in Shtv»basappa 

v. Nilava (2). RU 
The lower Appellate Court, however, took 
(1) 64 Ind. Cas. 536; 48 I. A. 513; 24 Bom. L. R. 
* 609; 17 N. L. R. 145; 30 M. L. T. 53; 26 O. W. N. 383; 
42 M. L. J. 219; 15 L. W. 585; 20 A. L. J. 481; 49 C. 
l; A. I. R. 1922 P. O. 216 (P. ©). : 

(2) 82 Ind. Oas.' 618; 24t - Bom. L. Ri- 1162; A.- I R. 
-1923 Bom. 17; 47 B. 110, n. ed Em ` 
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a different view of the law. It distinguish- 
ed the last case on the ground that the 


last co-parcener there bad died before the 


adoption, and held that, althopgh the 
estate was not vested in Krishnabai, her 
adoption of the respondent was valid. 

This view of thelaw is sought to be sup- 
ported in this Court for the respondent by 
the observations of their Lordships of the 
Privy Council in Pratapsing Shivsing v. 
Agarsingji Raisingji (3). 

. On the facts found by both the Courts 


‘the law isclear. Yelgurd and the appel- 


lant were joint and Yelgurd was joint 
at the time of his death with the appellant; 
and he had given no authority to his widow 
Krishnabai to adopt the respondent. From 
the fact that theadoption was within nine 
months and about nine days of Yelgurd's 
death, ib is argued that the adoption being 
made within the ordinary period of gesta- 
tion was, therefore, valid. But that is not 
the law. It has been settled since the 
decision in Ramji v. Ghamau (4) that in the 
absence of authority by her deceased hus- 
band Yelgurd or the consent of the co- 
parcener, the appellant Ganesh, Krishna- 
bai's adoption of the respondent gave the 
latter no right in the joint family property. 
And, in the recent Full Bench decision of 
this Court in Ishvar Dadu Patil v. Gajabai 
Babajt.Patil (5) it was held that Yadao v. 
Namdeo (1) did not overrule the law in 
Ramji v. Ghamau (4). It follows that the 
view of the law of the trial Court was 
right, and that of the lower Appellate Court 
was incorrect. The case of Shivbasappa v. 
Nilava (2), it may be observed, was entirely 
different, being concerned with the adop- 
tion by a widow who was nota widow of 
the last mule-holder. That adoption, it 
was held, was invalid. It has no application 
to the facts of the present case. : 

: We allow the appeal, set aside the decreo 
ofthelower Appellate Court, and restore 


“the decree of the trial Court, dismissing the 
“sutb with costs throughout on the plaintiff- 


respondent.” ; | 
Appeal allowed, 
(3) 50 Ind. Cas. 457; 21 Bom. L. R. 496 at.p. 505; 


36 M. L. J. 511; 17 A. L. J. 522; 1 U. P. L.R. (P. C. 


.99; (1919) M.W. N. 313; 10 L. W. 339; 24 OW. N. 


57; 46 I. A. 97; 43 B. 778; 27 M: L. T. 47«(P. C.). 
e 6 B. 498; 6 Ind. Jur. 587; 3 Ind. Dec. (N. s.) 


(5) 96" Ind..Cas. 712; 28 Bom. L. R,782; A.L R. 
1926 Bom, 433, 50 B. 408. . 
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MADRAS HIGH COURT. 

Civin, Revision PETITION No. 843 or 1924, 

March 22, 1926. 

Present :—Mr. Justice Krishnan. 
Sri Rajah SOBHANADRI APPA RAO 
BAHADUR, ZEMINDAR GARU 
AND ANOTAER—~PLAINTIFFS— 

PETITIONERS 
. versus 
Sir Rajah VENKATARAMAYYA 
APPA RAO BAHADUR, ZEMINDAR 
GARU—- RESPONDENT. 

C. P. C. (Act V of 1908), O. VI, r. 17, s. 115— 
Amendment of  plaint—Inconsistent pleas—Costs— 
Matters relating to Court-fees, amendment, etc.—Re- 
wision—Interference. 

Under O. VI, r. 17, O. P. O., all such amendments 
should be allowed as may be necessary for the pur- 
pose of determining the real questions in controversy 
between the parties. [p. 458, cols. 1 & 2.] 

The fact that an amendment seeks to state a case 
in the alternative .with the case already set out in 
the'plaint is not a ground for disallowing it. [p. 
458, cal. 2. 

A Court ee not to disallow an amendment on 
the ground that the party isnot likely to sueceed on 
the case put forward in the amendment. [ibid.] 


In matters of amendments of pleadings and Court- 
fees and such like, interference by the High Court in 
revision would generally save the parties considerable 
expense and the Courts considerable loss of time and 
it is desirable that the High Court should interfere 
in proper cases. [p. 459, col. 1.) 

Petition, under s. 118 of Act V of 1908 
and s. 107 of the Government of India Act, 


praying the High Court to revise an order 


of the Court of the Subordinate Judge, 


Bezwada, in C. M. P. No. 2128 of 1924, in O. 
S. No. 64 of 1921 on its file. 

Messrs. S. Srinivasa Ayyangar and P. 
Satyanarayana Rao, for the Petitioners. 

Mr. A. Krishnaswamt Ayyar, for the Re- 
spondent. ; . 


. JUDGMENT.—This is an application 
under s. 115, C. P. O., and s. 107 of the Gov- 
ernment of India Act to revise the order 
of the Subordinate Judge of Bezwada 
refusing to allow one of the amendments 
of the plaint prayed for by the plaintiffs. 
The. plaintiffs applied for two amendments 
one of which has been allowed but the 
other was disallowed; and it is against the 
latter order that the plaintifs have come 
in revision. 
“Prhe plaintiffs wanted to add in the plaint 
a statement that there was no final and com- 
pleted partition and that they were, there- 
fore, éntitled to claim a fresh partition ; it 
is this amendment that has been disallow. 


d der O. VI, r. 17 all such amendments 
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should be allowed as may be necessary for 
the purpose of determining the real ques- 

tions in controversy between the parties. 

The learned Subordinate Judge refused to 

allow the amendment in question here, 

because he thought that the amendment. 
was not likely to raise a case which would 

succeed if tried and because the amend- 

ment was asked for at & very late stage of 

the ease. The Subordinate Judge has also 

observed that the amendment now applied 

for is inconsistent with the case set out in 

the plaint which proceeds on ‘the footing 

that there was a partition. These grounds, 

it seems to me, are not sufficient to support 

his order. No doubt, the plaint has pro- 

ceeded on the footing that there was no 

partition and then saying that, if there was 

one, that partition was invalid for reasons 

stated. The fact that the present amend- 

ment seeks to state a case in the alternative ` 
with the case already set out in the plaint 
is not à ground for disallowing it. 


Nextly,it is on account of certain state- 
ments made by the plaintiffs in a lawyer's 
notice sent by them and on aecount of their 
having applied for the Madras Government 
to have the, property declared an imparti- 
ble zemindari and separately registered, 
that the Subordinate Judge thinks that 
the plaintiffs are likely to failat the trial 
on the amended case. This is really pre- 
judging the ease. .If the plaintifís are 
unable to explain these circumstances at 
the trial, it will be time enough then to 
draw the necessary inferences from them. 
I de not think itis & fair ground for the dis- 
posal of the present application to say that 
the circumstances above stated are against 
the plaintiffs sueceeding in making out the 
case put forward in the amendment, 


Thirdly, as regards delay, no doubt, there 
has been some delay. But the learned Vakil - 
for the petitioners bas explained how the 
delay has occurred. First of all, the plaint- 
iffs tried to get an issue raised on the 
point. But that was disallowed on the 
ground that the plaint did not make the 
necessary averments for the issue. Plaintiffs 
filed this petition immediately after, so 
that the objection taken on the ground of 
the delay by the Subordinate Judge seems 
to me to bé not valid. lt would have been, 
In my view, a proper exercise Of bis dis- 
cretion by the Subordinate Judge to have 
allowed both the amendments asked for, so 
that all the pointe in controversy between 
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the parties might properly be heard and dis- 
posed of once for all. 

Tt is lastly argued that this is not a fit 
case for interference under s, 115, C. P. O., 
or the Government of India Act. Different 
views have been taken by different Judges 
as to the scope of these provisions in the 
various authorities which have been cited 
before me. But I am inclined to think 
that in matters of amendments and Court- 
fees and such like, interference by the 
High Court would generally save the 
parties considerable expense and the Courts 
considerable loss of time, and it is desir- 
able that the High Court’ should interfere 
in proper cases, The wording of the sec- 


tion is wide enough to allow me to inter- ` 


fere. Though s. 115, C. P, O., deals only 
with questions of jurisdiction according to 
the decision of the Privy Council in Bala- 
krishna Udayar v. Vasudeva Aiyer (1) this 
case can be brought within the language 
used by their Lordships as an irregular 
exercise of jurisdiction. I am inclined, 
therefore, to think that I am justified in 
interfering in this case. But in order that 
the defendant may not be prejudiced in 
any way by granting the amendment—it 
seems to me that all the costs of the 
application for amendment both here and 
in the Court below should be paid by the 
plaintiff. I allow the revision petition and 
order the amendment to be made, but 
subject to the plaintiff paying the costs of 
the defendants both here and in the lower 
Court within one month after such costs 
are ascertained by the lower Court. On 
payment of such costs the plaint will be 
returned for the necessary amendment, and 
the suit will be disposed of according to 
law. On failure to pay the costs as direct- 
ed above, the plaintiffs’ petition to this 
Court will stand dismissed with costs. 

V. N, V. Order accordingly. 

(1) 40 Ind. Cas. 650; 40 M. 793; 15 A. L. J. 645; 2 
P. L. W. 101; 33 M. L. J. 69; 26 O L.J. 143; 19 Bom. 


L. R. 715; (1917) M. W. N. 628; 6 L. W. 501; 22 O. 
W. N. 50; 11 Bur. L. T. 48; 44 I. A. 261 (P. O.). 
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RANGOON HIGH COURT. 
First CIVIL APPEAL No. 117 or 1995. 
July 28, 1926, 
Present:—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice Carr. 
HAMADANEE-APPELLANT 
versus 
MA SHWE GON AND OTHERS— 


RESPONDENTS, 

Administration bond—Suit against surety—Limita- 
tion—Time when begins to run—Proceedings of Court 
without notice to surety, effect of. 

The period of limitation for a suit against a surety 
on an administration bond runs from the time when 
the Court ascertains and declares the amount to be 
accounted for and notfrom the date ofthe alleged 
misappropriation. iP. 460, col. 1.] 

Maung San U v. Maung Kyaw Mye (1), followed. 

A surety is wot bound by proceedings taken by the 
Court in his absence for the ascertainment of the 
amounts due from the administrators, and is entitled 
to have an opportunity to question the findings 
arrived at by the Court in such proceedings [ibid.] 


First appeal against a decision of the 
District Court, Tharrawaddy, in Civil 
Regular Suit No. 42 of 19924. 

Mr. A. B. Banerjee, for the Appellant. 

Mr. Ohn Pe, for thé Respondents. 

JUDGMENT.—This is an appeal by 
the surety to an administration bond en- 
tered into on the 20th June, 1914, by which 
the appellant stood ‘surety for the due ad- 
ministration of the estate of Daw Shok Gale 
by U Po Theinand U Po Than. A great 
deal of litigation ensued including an ap- 
peal to Hia Majesty in Council, and the ad- 
ministration of the estate was taken out of 
the hands of U Po Thein and U Po Than 
and a Receiver, one Mr. Power, was appoint- 
ed to the estate. He was also appointed a 
Commissioner to take accounts. Mr. Power 
filed several reports as Commissioner, and 
the Court confirmed his final report on the 
llth June, 1923. This report showed that 
the administrators were liable to the estate 
in the sum of Rs. 8,066-12-4. Subsequently 
the administration bond was assigned to 
the plaintiffs in the present suit and a 
decree was passed against the present ap- 
pellant as wellas against the legal repre- 
sentatives of U Po Than and U Po Thein 
N any evidence having been record- 
ed. 

The appellant raises a point of limitation 
and urges that limitation runs from the time 
that the alleged misappropriation took 


. place. 


We cannot accept this argument, and, 
following what we think is reasonablyclear- 
ly laid down in Maung San U v. Maung 
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Kyaw Mye (Y) the tiñe from which limita- 
tion runs is the time when the Court con- 
firmed the Commissioner's accounts and 
the shortage was ascertained. But amore 
serious objection is urged for the appellant, 
namely, that he was not a party to the 
proceedings antecedent to, nor in the pro- 
ceedings in which the ‘Commissioner’s 
report was confirmed, nor was he given any 
notice of the assignment of the &ádminis- 
` tration bond; that, though the finding of 
the Commissioner was confirmed and may 
. be binding upon the parties thereto, it can- 
not be binding upon him since he was not 
- a party and that, since he had no oppor- 
tunity of testing or challenging its correct- 
ness, the only two principles of law by 


which a person can be bound bya legal. 


` finding are’ the principles of res judicata 
- and estoppel neither of which can have 
any application to the appellant. We 
think that this objection is well-founded. 
There are cases, no doubt, where a surety 
would be bound upon a bond in case of a 
prineipal’s default, such as wherea liqui- 
dated sum has to be paid in respect of a 
-breach. But, obviously, this is very differ- 
ent. The amount of the administration 
bond is Rs. 73,000 while the amount sued 
upon is only over Rs. 8,000. The surety 
has never had an opportunity of questioning 
the accuracy of the Commissioner's report 
and, before being ‘called upon to pay up, 
we consider that he is entitled to have such 
an opportunity. We, accordingly, remand 
the case to the District Court under O. 
XLI,- r. 25, for the hearing and determining 
-of the following i issue:— -> - 
<. . Ta, what amount, it any, is the appellant 
ae ‘liable under the administration bond in 
suit? 

The District Court will record such evi- 


'. dence as may be led upon this issue and 


. return the same to’ this Court with its 
findings .thereon and the reasons therefor. 
Costs. of the apponi to await the final re- 
sult. 


AON. A. Case-remanded. 
ee 16 Ind. Cas. 802; 1 R. 468; A. LR. 1924 Rang. 
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ALLAHABAD HIGH COURT. 
Second CIvIL APPEAL No. 398 or 1924. 
-June 29, 1926. 


Present: —Mr. J ustice Daniels. 
. DHANESHAR TEWARI—PrAINTIFF— 
APPELLANT 
VETSUS 


ANTU TEWARI AND OTHZRS-- 
DEFENDANTS — RESPONDENTS, . 
Custom—Hasement—Right to stack manure, whether 


‘can be acquired by prescription, | 


The right to stack manure on a piece of ground may 
be acquired by prescription: as :any othér similar 


right. 

Second - appeal from a decree of the 
Additional Subordinate Judge, Azam- 
garh, dated the 14th December, 1923. 

Dr. K.N. Katju, for the Appellant. 

Mr. K. Verma, for the Respondents. 

JUDGMENT.--In this case the Court 
below has granted a decree recognising 
the right of the defendants to stack manure 
on a certain plot of waste land,. but other- 
wise confirming the injunction granted to 
the plaintiff by the trial Court. -The plaint- 
iff appeals as. regards the right -to. stack 
manure. He urges 

(1) That a tenant cannot acquire: a right 
of easement against his landlord as laid 
down by the Full Bench in Udit Singh v. 
Kashi Ram (1). 

(2) That a.right to store manure cannot 
he acquired by any length of time. 

As regards the first. plea, the decree is 
not given against the landlord but against 
the plaintiff who is a perpetual lessee of 
the plot. The Full Bench ruling does not, 
therefore, apply toit. . 

No authority is adduced in support of 
the second plea, and I can see no reason 
why a right to stack manure could not be 


‘acquired in the same way as any other 


similar right. Such rights have, in fact, 
been recognised by the High Court i in more 
than one instance. 

The respondents refer to the ease of Net - 
Ram v. Tej Ram (2) in which such a right 
was allowed even against the landlord as 
being an appurtenance to the tenancy of 
the party in whose favour it was allowed. 
I, therefore, dismiss the appeal with costs 
including fees on. the higher scale. 

Appeal dismissed, 
0) HX 185; A. W. N. (1892) 33; 7 Ind. Deo. (N. &) 


(2) 20 Ind, Cas. 260; 11 A. L, J. 445, 
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RANGOON HIGH COURT. 
Orvit MISOELLANROUS Cass No. 266 

or 1925. 
- July 13, 1926, 
Present:—Mr. Justice Das. 
M. E. MOOLAÀ —CLAIMANT 
d - versus -` zm 
Tug COLLECTOR or RANGOON. 


Land Acquisition Act (I of 1891), ss. 28,. 24-— Loss ' 


consequent om purpose of acquisition —Claimani, right 


tocompensation— Loss of access —Compensation, measure 


of —' Acquisition, meaning af. 
A person whoseland is acquired under the Land 
Acquisition Act is entitled to compensation for loss 


of access to the remaining portion of his-land result-: 
ing from the purpose for which the land is acquired., 


[p. 462, col. 1.) 

Essex.v. Acton Local Board (2), Metropolitan Board 
of Works v. McCarthy (3), Caledonian Ry. C 
Walker's Trustees (4) and Metropolitan Board. of 
Works v. Howard (5), relied on. 

The word ‘acquisition’ in s. 23 of the Land Ac- 
quisition Act includes the purpose for which the 
land is taken as well as the actual taking.[p. 461,col.2. 


Collector of Dinagepore v. Girja Nath Roy (1), relied. 


on. 
A Court isnot bound to award the entire cost of 
making a new road as compensation for loss of access. 
fp. 462, col. 2.] - a 

Messrs. N. N. Burjorjee and Foucar, for 
the Claimant. 


Mr. A. Eggar (Government Advocate), for 


the Collector. 
JUDGMENT.—This is a Reference 
under s, 19 of the Land Acquisition Act. 
The main objection of the claimant is 
that the Collector had not allowed him any 


compensation for the loss of access to his. 
land by reason of the lowering of Lower. 


Kemmendine Road, and Bagaya Pongyi 
Road in the proximity of his land, The 
land in question is bounded-on one side by 


the Lower Kemmendine Road and on the. 
other side by the Bagaya Pongyi Road. The. 


claimant's land was. acquired for the purpose 


of lowering the Lower Kemmendine Road 


and the Bagaya Pongyi Road. The claim- 
ant states that by reason of the lowering of 
these two roads he has been. deprived of 
the right of access to his land from Lower 


Kemmendine Road and Bagaya Pongyi 


Road. lt is admitted that these two roads 


have been lowered and that a portion of the. 


claimant’s land.has been deprived of access 
to the land from these roads. er 
Mr. Burjorjee for the claimant relies on 
s. 23 (1), fourthly, of the Land Acquisition 
Act, which states thatthe Court shall take 
into consideration the damage (if any) 
sustained by the person interested, at the 
time of the Collector’s taking possession of 
the land, by reason of the acquisition injuri- 
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ously affecting'his other property, moveable ' 
or immoveable, in any other manner, or 
his earning. Mr. Burjorjee's case is that 
by reason of the acquisition his client's 


: land has been injuriously affected by reason 


of his loss of access to the two roads in 


"The Government Advocate argues that 


‘the Court, under s. 24 of the Land Acquisi- 


tion Act, shall not take into consideration 
any damage caused to-the land acquired 
by the use to which the land will be put. 
Butit is admitted that the land-was acquired 
for the purpose of lowering the two roads, 
It was held in the case of Collector o 

Dinagepore v. Girja Nath Roy (1) that “the 
word “acquisition’ as used in s. 23 of the 
Land Acquisition Actincludes the ‘purpose’ ’ 
for which the land is taken as well as the 
actual taking." So I hold that I am entitled 
to take into consideration the purpose for 
which the land was acquired, and it is ad- 
mitted that the purpose was for lowering the 
two roads. 


The sole question for consideration is. 
whether the lowering of the two roads can 
be said to have injuriously affected the 
other land belonging to the claimant. In 
this connection Mr. Burjorjee relies on 
the case of Essex v. Acton Local Board (2). 
That was a case under the Land Clauses, 
Act. Section 63 of that Act provides 
amongst others that in estimating the pur- 
chase-money or compensation to be paid, 
regard shall be had amongst other things: 
to the damage, if any, to be sustained by 
the owner by reason of the acquisition 
injuriously affecting the other lands.of the 
owner. It will be seen that cl. 63 is almost. 
similar to the clause in the Land Acquisi-. 
tion Act. In that ease, Lord. Halsbury, 
L. C., in the course of his judgment at page. 
161,* states as follows:—- : 

"But & second proposition is, it appears to. 
me, not less conclusively established, and . 
that is, that where part ofa proprietor's. 
land is taken from him, and the future use 
ofthe part so taken may damage the re-. 
mainder of the proprietor's land, then such. 
damage may be an injurious affecting of the 
proprietor's other lands." uu 

I would also refer here to the case of 


(1) 25 C. 346; 13 Ind. Deo. (x. 8.) 231. 
(2) (188914 A. O. 153/58 L, J. Q. B. 594; 61 L. T. 


1; 38 W. R. 208; 53 J. P. 756. 
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Metropalitan Board of Works v. Mc Carthy 
(3). ‘hat was a case where a person hada 
right of way to a dock which was closed 
‘and the person was deprived of his right 

of way. In the course of the judgment, the 
Lord Ohancellor states às follows:— i 
. “My Lords, in his very able argument at 
Your Lordships’ Bar, Mr. Thesiger stated 
what he would rely upon asa definition of 
the right to compensation, and, having 
considered this case very fully, I myself 
‘should not be disposed to find fault with 
any part of that definition, although defini- 
tions are always matters of very consider- 
able difficulty. Mr. Thesiger stated that 
the test which he would submit as one 
which he thought would explain and re- 
concile the various cases upon this subject, 
was this, that where by the construction 
of works there is a physical interference 
with any right, public or private, which 
the owners or occupiers of property are by 
law entitled to make use of, in connection 
with such property, and which right gives 
an additional market value to such pro- 
perty, apart from the uses to which any 
particular owner or occupier might put it, 
there is a title to compensation, if, by 
reason of such interference, the property, 
as a property, is lessened in value.” 

Lord Chelmsford in the course of his 
judgment at page 256* states as follows :— 

“The learned Counsel for the respondent 
proposed the following rule asa guide to 
the decision of each case. Where by the 
construction of works authorized by the 
Legislature there is a physical interference 
with a right, whether public or private, 
which an owner of a house is entitled by 
law to make use of, in connection with the 
house, and which gives it.a marketable 
value apart from any particular use to. 
which the owner may put it, if the house, 
by reason of the works, is diminished in 
value, there arises a claim to compensation,” 

In the case of Caledonian Ry. Co. v. 
Walkers Trustees (4) it was held that: 


"Where an access to private property by - 


a publie highway or private way is inter- 
fered with by the construction of the works, 
and the value of the property, irrespective 
of any particular use which may be made 


- (3) (1874) 7 E. & Ir. A, 0.243; 43L. J: O. P, 38531 
orp, 182; *93 W.R. 115. | 
) (188) 7 A. 0,259; 46 L, T. 626; 30 W. R. 569; 46 

J. P. 676. < 


*Page of (1874) 7 E, & Ir, A, O.—[Ed.] 
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ofit, is so dependent upon the existence 
of that accessas to be substantially dimi- 
nished by its obstruetion, then the owner 
is entitled to compensation for such inter- 
ference.” 

I would also referto the case of Metro- 
politan Board of Works v. Howard (5). 
That was a case where the right of access 
to the claimant’s house was interfered with 
and Lord Herschell in the course of his 
judgment stated that "he did not think 
thatit could be doubted that an interfer- 
ence of this character with the access to 
the house of the respondent by means of 
thus dealing with the road or highway on 
which it was situated was an injurious 
affecting of his premises which would give 
him a right to compensation if those pre- 
mises had been rendered less valuable than 
they were before." | 

Therecan be no doubt in this case that 
the plaintiff's right of access to his land 
has been seriously affected by the lower- 
ing of the two roads. The claimant claims 
that he is entitled to the cost of making a 
new road on his land. | do not think that 
he is entitled to that; but I have got no 
evidence before me as to the actual loss 
suffered by the claimant by reason of the 
loss of access. There can beno doubt that 
he is entitled to some compensation for 
being thus deprived of the right of access 
and-1 think that à sum of Rs. 10,000 will 
bean ample compensation for the loss of 
access suffered by the claimant. 

1t is admitted by the claimant that he was 
paid a sum of Hs. 402 8.0 in excess.. This 
sum of Rs. 402-8-0 should be paid to the 
Burma Railways Company, whose land was 
acquired. 

Mr. Burjorjee agrees that this sum should 
be deducted from the amount awarded to 
him by me. 

The claimant, Mr. Moolla, will get a 
sum of Rs. 10,000 less Rs. 402-8-0 paid in 
excess of the amount awarded to him by the 
Collector. l 

He will get his costs on the amount 
awarded to him by me. 

A. N. A. Order accordingly. 

(5) (1889) 5 T. L. R. 732, 
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MADRAS HIGH COURT. 

Civin Reviston Patitron No. 1010 or 1925. 

i May 3, 1926. 
Present: —Mr. Justice Madhavan Nair, 
PAMUR ATCHI REDDI AND oTHERS—- 
PLAINnTIFFS Nos. 1 ro 23 AnD 25 To 36— 
PETITIONERS 
versus 
NELATURU VENKATA RANGA- 
CHARLU AND ANOTHER—DEFENDANT AND 
PLnArNTIFF No, 21— RESPONDENTS. 

C. P. C. (Aet V of 1908), O. I, r. 2, 0. VI, r. 1?— 
Misjoinder of causes of action—Suit by several ten- 
. ants to declare occupancy righis—-Special questions 
relating to some plaintiffs—Amendment of plaint. 

Where in a suit by various tenants against a 
landlord to establish their respective occupancy rights 
in their holdings, apart from the common question of 
occupancy rights, two or three different causes of 
action are alleged in the plaint In respect of which 
all the plaintifs are not interested, it is competent 
to the Court to direct an amendment of the plaint so 
as to avoid misjoinder of causes of action. 


Petition, under 8. 115 of Act V of 1908 and 
8. 107 of the Government of India Act, pray- 
ing the High Court to revise an order of 
the Court of the Subordinate Judge, Nel- 
lore, dated the 7th November, 1924, and 
made in O. S, No, 33 of 1924 (O. S. No. 9 of 
1924, District Court, Nellore). 

Mr. B, Somayya, for the Petitioners. 

Mr. K. S. Champakesa Iyengar, for the 
Respondents. 

dg UDGMENT,—This is an application 
under s. 115 of the ©. P.C. to revise an 
order ofthe SubordinateJudge which direct- 
ed the plaintiffs to amend the plaint. The 
suit instituted by these plaintifis was for 
the establishment of occupancy rights in 
their various holdings which they claimed 
against the shrotriemdar, The Subordinate 
Judge holding that the causeof action of 
each plaintiff was distinct and also that 
there were special causes of action in which 
all the plaintiff were not interested, 
though it would bemore convenient if the 
plaintiffs were called upon to amend the 
plaint and, therefore, made an orderto that 
effect. That order has also been acted 
upon to acertain extent by the 9th plaintiff. 
The Vakil appearing for all the plaintiffs 
put inan applieation stating that in obe- 
dience to the order of the Court he was 
prepared to confine the plaint to the 9th 
plaintiff alone, and accordingly the plaint 
was amended, 


It is now argued -that the order of the 
lower Court is unsustainable because, real- 


ly speaking, there is only one cause of ac-- 
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tion alleged in the plaint. But on reading 
the pleadings, it is clear that two or three 
separate questions arise for consideration. 
In para, 8 of the plaint, as pointed out by the 
learned Subordinate Judge, the genuineness 
of some of the muchalikas, which have been 
executed by some of the plaintiffs, is denied. 
In para. 9 certain decrees obtained against 
some plaintiffs are challenged as having 
been fraudulently obtained. As regards 
some of the plaintiffs, therefore, additional 
questions hesides-the existence or otherwise 
of the occupancy rights alleged by all of 
them have to be considered. 
_ l cannot see why the plaintiffs should 
insist on combining in the same suit two or 
three different causes of action in which 
all are not interested. Ifall the plaintiffs 
had only one common relief, namely, the 
establishment of occupancy rights, which 
they allege against the defendants, certainly 
the suit will not be bad on account of 
misjoinder of causes ofaction. The observa- 
‘tions of the Privy Council in Seturatnam 
Atyar v. Venkatachala Gounden (1) quoted 
by the learned Subordinate Judge apply 
pre-eminently to cases like the present one. 
I, therefore, dismiss the petition with 
costs, 
A.N. A. . Petition dismi 
.(1) 56 Ind. Cas. 117; 43 M. 567; oe an 
l; 27 M. L. T. 102; 11 L. W. 399; x M. L. J. 476; 


2 
2 Bom. L. R. 578; 18 A. L. J. 707; 47 L A. 16. 
. W. N. 485 (P. O). L A. 16; 23 


MADRAS HIGH COU 
APPEAL Suit No. 26 op tt 
r " so 1926. 
resent:—d ustice Sir William Watki 
Phillips, KT., and Mr. Justice M 


air, 

K. ANANTHACHARIAR alias CHAKRA- 
PANI IYENGER—Puaintirr—Appuiya NT 
VETSUS 
RANGACHARIAR AND OTHERS — 
Derenpants Nos, 1 To 15—RzsPONDENTS, 

C. P. C. (Act V of 1908), s. 47—-Decree against minor 
—Fraud of guardian in execution sale—Settingsaside 
sale, whether falls under s. 47— Guardian ad litem-— 
iae to defend. suit —Negligence, 

o presumption of fraud can be d i 
the guardian ad litem of a minor ina suit, from the 
mere fact that he failed to defend it,’ especially 


—- 


Zo | 
where the adult parties mainly concerned in the suit 
do not choose to defend it. 

+ Where a guardian ad litem for a minor is validly 
appointed by the Gourt and the minor is duly re- 


presented. in the suit,.he isa party. to the decree. 
rightly passed and any &etion that the minor takes. 


to set aside that decree or to invalidate the proceed- 
ings taken in execution of if must be taken under 
s. 47, C. P. C. 


Appeal against the judgment and decree 
ofthe Oourt of the Subordinate Judge, 
Tanjore, in O. S. No. 182 of 1922, 

Mr. K. Bhashyam and V.K. Srinivasa 
Iyengar, for the Appellant. 

Messrs. V.  Hadhakrishnayya and K.. 
Rajah Aiyer, for the Respondents. 


JUDGMENT.—The plaintiff-appellant 
sues to. set aside the mortgage-decree 
obtained against his father, his uncle and 
himself as minor and several others and all 
subsequent,proceedings in execution of that 
decree, and to recover his one-fourth share 
in the properties. His suit has been dismiss- 
ed by the Subordinate Judge on the grouud. 
that there are no allegations in the 
plaint entitling the plaintiff to contend that, 
the appointment cf the 13th defendant as 
his guardian ad.litem was bad ab initio 
and that he was not properly represented. 
in the suit. -Qno this finding, it was held 
thats. 47 was applicable to “this suit and 
any application under that section was 
barréd by limitation. i 


Itis now contended in appeal that both 
these findings are wrong and that on the 
allegations in the plaint a sufficient case 
has been madeout for furtherenquiry. It 
appears that the 15th defendant who is 
a High Court Vakil was appointed guardian 
ad litem of the appellant at the instance 
of the plaintiffs in the mortgage-suit. The 
fraud is said. to have commenced in that 
they contrived: to -get this High Court 
Vakil appointed as guardian ad litem and 
that the High Court Vakil is a close rela- 
tion of.the plaintiffs.. It is. not alleged that 
the plaintiffs in that suit suppressed this 
fact of relationship, and consequently, 
there is no-definite allegation of fraud. - 


Asregards the subsequent acts of fraud al- 
leged on behalf of the guardian, it is merely. 
atated that the guardian failed to defend 
the suit. No presumption of fraud can be 
drawn from that especially as the parties 


mainly concerned in the suit did not: 
choose to defend it either. It is alleged. 


also that the guardian purchased some of the 


ANANTHAGHARIAR v, RANGACHARIAR, | - 


[98 I. 0.1926) - 


properties on his ówn behalf in Court-auc- 
tion and that, therefore, he must be deemed 
to be fraudulent. The. whole of the plaint 
is based on so-called presumptions from 
certain facts, but inasmuch as those facts 
do not necessarily entail anysuch presump- 
tion at all, the whole of the allegations 
must be held to be too vague to constitute 
a specific charge of fraud. lfthere was no 
fraud in the appointment of the guardian, 
he was validly appointed by the Court 
and the minor was duly represented in the 
suit, The minor was, therefore, a party to” 
the decree rightly passed and any action 
that he takes to set aside that decree or 
to invalidate the proceedings taken in 
execution of it must be taken under s. 47 of 
the ©. P. C. If this is treated as an appli- 
cation under s. 47, it is clearly barred by — 
limitation. 

It is then contended that so far as one 
portion of the plaint is concerned, s. 47 
will not apply, and that is the allegation 
that, after the guardian had purchased the’ 
properties in Court-auction, he re-sold. pro- 
perties which were not included in the 
Court-sale, It is admitted that the mort- 
gaged properties were all sold and that these 
properties which were said not to have 
been included inthe Court-sale are mort- 
gaged properties. It was, therefore, incum- 
bent upon the plaintiff to prove that the 
properties sold by the guardian were not 
those purchased by him, and this he should: 
have proved in order to show that the’ 
application did not come under e, 47 and’ 
was, therefore, not barred. by time. The 
limitation issue and another,were both 
tried together as preliminary issues. The: 
plaintiff failed, to adduce any evidence at: 
all on these issues. “Ib must, therefore, be: 
presumed that when the mortgaged pro- 
perties were sold’ by the Court they were: 
property sold'and that, when the guardian 
re-sold the same properties, he was justified 
in doing so. The argument that has been. 
addressed as to whether the guardian waa. 


justified in purchasing the properties of’ 


the minor in Court-auction does not arise 
because the application is barred by limita- 
tion. - i l 

The appeal is, therefore, dismissed with 
costs. Theappellant willhave to re-pay to: 
Government the costs of the stampon the. 
appeal memorandum. 

YNV 


s. 


Appeal dismissed, . 
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ALLAHABAD HIGH COURT. 
CkImINAL Reviston Nos. 363 ann. 364 
oF 1926. 
E August 5, 1926. 
Present:—Mr. Justice Banerji. 

DIN MOHAMMAD-—ACCUSED—A PPLICANT 
"EUM versus 
EMPEROR-—-OrrosrrE PARTY, 

Penal Code (Act XLV of ,1860), s. 211—Cr. P. C. 


. (Act V. of- 1898), ss. 208,7 4/76—Complaint—Dismissal - 


under s. 208— Prosecution of complainant, when justifi- 
'able —Complaint by Court—Prima facie case, necessity 


JA. Court should not make a complaint for a pro- 
secution ‘under s. 211, Penal Code, where there 
are not sufficient materials before it to show that 
there is a prima facie case against the accused. The 
mere fact that a complaint was dismissed by a Ma- 
gistrate summarily under s. 203, Cr. P. C., will not 
throw the burden on the complainant to prove that 
his complaint wasa reasonable and honest one, and 
justify & complaint by the Court for & prosecution 
for an offence under s.211, Penal Code. 


. Criminalrevision from an order of the 
Sessions Judge, Cawnpur, dated the 19th 
May, 1926. l 
^ Mr. Zahur Ahmed, for the Applicant. 

The’ Assistant Government Advocate, for 
the Crown. 

Mr. Shiva Prasad Sinha, for the Opposite 
Party. ; | 


JUDGMENT.—This is an application 
in revision against an order of the Sessions 
Judge of Cawnpore passed on appeal. 

À complaint wasfiled by the petitioner 
Din Mohammad charging Rup Ram with 
an offence under 8. 417, Indian Penal Code. 
Rup Ram isan employee of the Canton- 
ment and it was said in the complaint 
by Din: Mohammad that he had taken Rs. 5 
from Din Mohammad for permitting him 
to-cuta tree and demanded some more 
money. The learned Joint Magistrate be- 
fore whom the complaint was filed ques- 
tioned the complainant. He in his order of 
February 19, 1926, said: “Complainant would 
be betteradvised to approach Executive 

-Oficer Cantonment. It does not seem to 
be acase of 417" and hethen dismissed 
the complaint under s. 203, Cr. P. O., with- 
out giving an opportunity to Din Moham- 
mad to prove his complaint by calling the 
witnesses whom he had named in the com- 
plaint. The Joint Magistrate was certainly 
empowered to do sọ, in my opinion, under s. 
203, Or. P. O., and I have, therefore, dis- 
missed the application of Din Mohammad 
in the connected Case No, 364 of 1926, Din 
Mohammad went up in revision before the 
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learned Sessions Judge who declined to : 
order further enquiry. Afterthat an order 
was passed without giving any notice to 
Din Mohammad on the 29th of March, 1926 
(I do not say that it was incumbent upon 
the Joint Magistrate toissue notice when 
acting under 8.476, Cr. P. C) unders 476 
saying "I have reason to believe that ihe 
complaint wasfalse and that the complain- 
ant was aware that it? (he) had no just or 
lawful ground, and that the filing of this 
complaint constituted an offence under 
s. 211, Indian Penal Code. J hereby make 
formal complaint against Din Mohammad 
son of Bagar Idi for an offence under s. 
211, Indian Penal Code, unders. 476/195, Cr. 
P. C., and forward the case to the Court of 
Mr. Moore for trial." 

There is not a tittle of evidence on the 
record to justify this order at all. What 
reasons the Joint Magistrate has must 
be found within the four corners of the 
record of & criminal case, a mere belief 
without any foundation whatsoever does 
not, in my opinion, justify a Court of justice 
tosend & man fortrial  Thelearned Ses- 
sions Judge before whom an appeal lay 
from the order of the Joint Magistrate 
under 476B has, in my opinion, come 
to a wrong conclusion. That in eveiy 
case in which a man files a complaint and 
that complaint is dismissed summarily 
by & Magisirate it will be for the com- 
plainant to justify that his complaint was 
a good and correct complaint in his defence 
is a proposition of law which I am not pre- 
pared to accept. A prosecution under a, 
211 of the Indian Penal Code must not he 
launched against a man and the time of 
the Oourt wasted in a futile proceeding. 
Before a Court orders a prosecution under 
g. 211 of the Indian Penal Code there must 
be enough materials to justify a complaint 
being filed, 1e, there must be enough 
materials to show that there is a prima 
facie case. A complaint without any 
reason which appears from the record 
directing .a prosecution of an accused 
person, in my opinion, is clearly illegal and 
should never be filed by a Court. 

I, therefore, set aside the proceedings 
taken by Mr. R. Johnston on the 29th of 
March, 1:26, and direct that he do withdraw 
the complaint that he has filed by his order 
of that date. 


A. N. A Proceedings set uside. 


AGG 


ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No. 10! or 1926, . 
March 8, 1226 
Present: —Mr. Justice Daniels. 
RAM SURAT AND ANCTHER-—— 
AccUSED--APPLICANTS 
versus 
EMPEROR—Opposita PARTY. 


Evidence—True version not supported by evidence 
—Conviction on conjecture, legality of. Wi 

A conviction based on a conjecture which is not 
supported by the evidence in the case and which is 
neither the prosecution nor the defence version is 
illegal, even though the view based on the conjecture 
may probably be the real truth. 

Mr. A. P. Pandey, for the Applicants. . 
_ The Assistant Government Advocate, for 


the Crown. 


JUDGMENT .—This revision is pressed 
on the ground that there is no evidence on 
record to support the findings of the learn- 
ed Sessions Judge. ‘The case is one in 
which ten persons including the applicants 
were convicted by a Deputy Magistrate 
of rioting and grievous hurt. The prose- 
cution case was that Deonarain applicant 
had been throwing brickbats at the house of 
Dudh Nath,a servant of Raja Ram com- 
plainant with a view to averta curse, which 
otherwise might fall on Dudh Nath in con- 
sequence of his having seen the moon that 
night (Bhadon) Shudi 4th. But Dudh Nath 
did not take the matter in this light and 
took Deonarain to his master Raja Ram. This 
was on the night of the 3rd August. Four 
of the aecused then eame up and rescued 
Deonarain. Raja Ram said that Dudh 
Nath should make a complaint in the morn- 
ing. Next morning it is said that Raja 
Ram and Nourang started for Ghazipur in 
connection with an ejectment case and 
were joined on the way by Dudh Nath. 
Near a mala they were joined by Iqbal 
Khan. After they had crossed the nala 
near a Baba's hut the ten accused suddenly 
sprang upon them and beat Raja Ram 
severely inflicting grievous hurt upon him. 
Raja Ram's companions ran away to a 
distance of fifty or hundred paces, where 
they stood and watched the fight. 

The learned Sessions Judge had dis- 
believed at ledst nine-tenth of the prose- 
-cution evidence. He considers the story 
of Deonarain being rescued on the night 
of the 23rd August to be a pure fabrication. 
He thinks that the only persons who were 
going to ‘the ‘city om the morning of the 
94th March were Raja Ram and Dudh Nath, 
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and that they were going not in connec- 
tion with any ejectment case but in order 
that Dudh Nath might file complaint. He 
thinks Deonarain had been to Kashi Pande, 
the father of Ram Surat, who was an old 
and bitter enemy. of Raja Ram, and that: 
they formed the idea of putting in a eounter 
cbarge of wrongful confinement against 
Raja Ram and were on their way to Ghazi- 
pur for this purpose. He thinks that .the 
iwo parties Raja Ram and Dtidh Nath on 
one side and Ram Surat and Deonarain 
on the otherside met near the Baba’s hut 
and that a fight occurred in which Raja 
‘Ram received injuries, though he thinks 
that every attempt has been made to ex- 
aggerate the extent of these injuries. 

I am far from saying that the view of 
the occurrence given by the learned Ses- 
sions Judge may not be the truth or some- 
thing near it, but unfortunately there-is 
little, if anything on the record to support 
it. Thére is no evidence either for the 
-prosecution or defence that Ram Surat and 
Deonarain were on their way to the city 
for the purpose stated by the Judge. Nóne 
‘of the prosecution: witnesses distinguish 
between the two applicants and the other 
persons whom they named. They doindéed 
say that Ram Surat struck the first blow 
which broke Raja Ram’s arm but the learned 
Sessions Judge has disbelieved them on 
this point. The suggestion that they were 
going in to make a charge of wrongful con- 
finement against Raja Ram; however pro- 
bable it may be, is also a purely conjecture. 
The prosecution case is that the ten accus- 
ed were lying in ambush near Baba's hut 
and that when Raja Ram and his com- 
panions arrived upon the spot the accused 
sprang out of their hiding place and sur- 
rounded Raja Ram with lathis. "This story 
the learned Sessions Judge -has entirély 
rejected. I must, therefore, hold that there 
is no sufficient evidence on the record to 
support the findings on which the learned 
Judge has based the conviction. I aceord- 
inly allow this application and setting 
aside the convictions of the accused direc 
that they be set at liberty. 

A. N.A. Appeal allowed. - 
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, SIND JUDICIAL COMMIS- 
te STONER’S COURT. 

. ORIMINaL ACQUITTAL ÁrPBaL No, 24/2 
E or 1926. 

"m August 12, 1920. 

Present ;—Mr. Kincaid, J. C., and 
Mr. Rupchand Bilaram, A. J. O. 
EMPEROR —PnoskcuTOR 

versis ! 
SULLEMAN KHAN AND OTHBRS— 
M" AOCCUSRD—OPPOSITE PARTIES. 

Cr. P. C. (Act V of 1898), ss. 417, 428—Acquittal, 
, appeal against— Interference, practice of Sind Judi- 
cial Commissioner's Court-—Private defence of pro- 
perty, plea of, when available—Penal Code (Act XLV 
of 1860), ss. 147, 149, 802. 

It is the practice of the Gourt of the Judicial 
Commissioner of Sind in all appeals, especially cri- 
minal appeals, to pay deference to the opinion of the 
Judge presiding over the trial Court. But the Cr. P. 
O. makes no distinction between an appeal from a 
conviction and an appeal from an acquittal and the 
Appellate Court should not hesitate to convict in an 
acquittal appeal more than it should hesitate to 
acquit in an appeal from a conviction, provided there 
are valid grounds for reversing the decision of the 
learned Judge of the trial Court. [p. 468, col. 2] 

. Emperor v. Kadir Bux (1) and Emperor v. Moti 
Khoda (2), relied upon. 

. Before an accused. can set up a plea of private 
defence of property, he must. prove that the pro- 
perty was his property and that he was actually in 
peaceful possession of it. A mere right to have 
possession restored by a Civil Court does not justify 
an individual in taking the law into his own hands and 
ry ‘i a plea of private defence of property. [p. 470, 
col. 1. 

Muhammad Ata v. Emperor (5), Emperor v. Gopal- 
rao Venkatesh (6) and Farman Khan v. King-Emperor 
(8), relied upon. 
` Ahed Fakir v. Emperor (3), distinguished. 


~ Appeal against an order of acquittal passed 
by the Additional Sessions Judge, Hyder- 
abad, Sind, dated the lst December, 1925. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

. Mr. Partabrai D. Punwani, for the Ac- 
cused. 

- JUDGMENT.—Although the hearing 
of this case lasted a day and-a-half,the 
facts which gave rise to it are not compli- 
cated. They have been stated carefully by 
the learned Judge of the lower Court and 
are shortly as follows:— 

. The late Nawab Haji Ali Mardan Khan 
wedded a. wife who was a blood relation 
of his own and by her he had a son by 
name Khair Mahomed Khan. After some 


time he took to himselfa Negro mistress, 


or wife and by her he had a large family 
The Nawab appears to have been anxious 
to provide for his children by the Negress. 
In 1922, when his health was failing he 
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transferred a portion of his lands to the 
-Six sons of the Negress and obtained the 
‘sanction ofthe Collector to this act. He 
‘died on the 3rd of August 1923. Up to 
his death, since his sons were minors, he 
managed the transferred lands on their 
behalf. After his death, his eldest son 
Khair Mahomed took possession of the en- 
tire landed estate of his father. I shall 
confine myself in this judgment to the 
lands in Deh Bet Budho, All of these were 
given to the sons of the Negress and trans- 
ferred to their names in the Record of 
Rights. They also had been taken posses- 
sion of by Khair Mahomed and for the 
year 1924.25 he cultivated them and paid 
the assessment. On the l5th of September 
1924 the eldest son of the Negress Sulle- 
man Khan applied for certain mohag or 
frontage land and on the 10th of October 
Khair Mahomed made a similar request. 
On the 22nd of February, 1925, the mohag 
land was granted to Sulleman Khan, Owing 
to the transfer of the lands by the late 
Nawab the adjoining fields stood in the 
Record of Rights in Sulleman Khan's 
name There seems to have been a good 
deal of ill feeling between the two half 
brothers about the land in Deh Bet Budho. 
On the one hand Sulleman Khan claimed 
the lands in Deh Bet Budho as his under 
his fathers grant. On the other hand, 
Khair Mabomed seems to have alleged that 
the deed of gift was invalid, that his half 
brothers were illegitimate, and that as lis 
fathers only legitimate son, he was the 
sole heir to the landed estate. Into the 
titles of the parties, we do not propose to 
enter. Nor is it necessary to do so. On 
the 14th of March, 1925, Sulleman Khan 
went to the land in Deh Bet Budho with 
a number of men-and ordered them to 
erect a shed in Survey No. 129. Now it 
happened that the Tapedar Tuljaram had 
gone on this very day to measure the 
lands in this village. He took with him- 
self Fateh Khan a Kamdar of Khair Ma- 
homed and there seems to have been one 
^or two man with him Just about this time, 
the watehfnen of Khair Mahomed, namely, 
Ghulam Mahomed, Sidik Machi, Sidik Khati, 
Khamiso and Razi wenton their rounds. 
They noticed Sulleman Khan and his 
brother Idrus Ali Khan on acamel and 
four men whom they recognised as Khuda 
Bux, Dia Mithomed, Ghulam Hvderand Urea, 
There were »ome other-ata distance cutting 
wood from the jungle. These 8 men had 
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been broüght by Sulléman Khan to build 
a Shed in the Survey No. 129. Ghulam 
Mahomed asked Sulleman Khan, what the 
men were doing. Sullemam Khan answer- 
ed “we are cutting branchesso as to make 
a shed, for ourselves." Ghulam Mahomed 
protested that the land was Khair Ma- 
homed's He demanded that Sulleman 
Khan should show him their permission 
to make a shed, otherwise they should go 
to the hut where Allah Bux the head Kam- 
dar of Khair Mahomed was living. This 
' reply, which was obviously a taunt, annoy- 


ed Sulleman Khan. He and his younger ~ 


brother Idrus Ali Khan, according to the 
Crown witnesses, called on their compa- 
nions to ‘attack Khair Mahomed's watch- 
men.’ Din Mahomed and Ghulam Hyder, 
each gave Ghulam Mahomed hatchet blows. 
He fell dead. Urs hit Razi with a bamboo 
lathi. Din Mahomed and Khuda Bux then 
struck Sidik Machi with hatchets and final- 
ly Ghulam Hyder rushed at Khamiso and 


struck him across. the right eye with a, 


hatchet. Sidik Kbhati who had not been 
‘injured and Razi who was not severely 
wounded called for help. Futeh Khan who 
was working with the Tapedar came up. 
He found Sidik Machi and Khamiso un- 
conscious and Ghulam Mahomed dead. He 
ran. off to tell Allah Bux the head Kamdar 
of Khair Mahomed and Allah Bux went 
off at onée to make a. complaint at the 
Daulatpur Police Station after a cursory 
visit to the scene of the offence. At 
Doulatpur the Sub-Inspector Faiz Mahomed 
took Allah Bux's First Report. It is Ex. 
26. Allah Bux therein mentioned the names 
of Sulleman Khan, Idrus Ali Khan his 
younger brotherand the man Din Mabomed. 
He mentioned that these men had a party 
of men with them and he charged them 
with having killed Ghulam Mahomed out- 
right and injured severely Sidik and Kha- 
miso. 


Daulatpur Sulleman Khan had reached 
it. 
tor which the latter duly recorded. It is 
Hx. 29. 

Faiz Mahomed took both men back to 
the scene of the offence,. which he reached 
at about 6 P. M. on the same day. He 
found Ghulam Mahomed dead and Sidik 
and Khamiso lying severely injured. Sidik 
was unconscious and Khamiso conscious. 
Faiz Mahomed recorded the statement of 
Khamiso and made an inquest on the 
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Before,.however, Allah Bux had reached 


He also made report to the Sub-Inspec- 
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corpse of Ghulam Mahomed. The same 
evening he sent the body to the Sehwan 
Hospital The following day he recorded 
the statements cf a number of witnesses. 
On the 16th of March he sent all the ac- 
cused to the Resident Magistrate of Nau- 
shahro Feroz. The Magistrate committed 
six persons, namely, Sulleman Khan, Idrus 
Ali Khan, Urs, Ghulam Hyder, Khuda 
Bux and Din Mahomed to take their trial 
before the Sessions Judge of Hyderabad. 
Numbers 1 and 2 were charged under sz. 
149, 114, 302, 326 and 323, Indian Penal 
Code, and Nos. 3, 4, 5 and 6 under ss. 149, 
302, 326 and 323 of the Indian Penal Code. 
On the let of December, 1925, the learned 
Additional Sessions Judge, Mr. Dialmal, 
held that none of the accused were guilty’ 
and ordered them all to be aequitted and 
discharged. : 

` Against this order of acquittal, the learn- 
ed Public Prosecutor under orders from 
the Local Government has appealed to this 


Court. 
It was argued in the course of the ap- 


peal by the learned Pleaders for the de-. 


fence that as this was an acquittal appeal 
we should be very slow to interfere with 
the decision of the learned Judge of the 
lower Court. It is the practice of this Court 
in all appeals, especially criminal appeals 
to pay great deference tothe opinion of the 
Judge presiding over the trial Court. 
we do not think that we should hesitate 
to convict in an acquittalappeal more than 
we should hesitate to acquit in an appeal 
from a conviction, provided that there are 
valid grounds for reversing the decision of 
the learned Judge of the lower Court. 
This view has already been expressed by 
this Court in Emperor v. Kadar Buz (1) 
The learned Judicial Commissioner, Mr, 
Pratt, therein observed :— i 


But ' 


“The Code makes no distinction between : 


an appeal from a conviction and an appeal: 
from an acquittal. In the appeal from an. 
acquittal if this Court thinks the lower 
Court has taken an erroneous view of the 


evidence, it bas no jurisdiction.to refuse to 


convict. The power of appeal under s. 417 


is one that should be exercised sparingly 
But the discretion to: 


by Government, 
exercise that right of appeal appertains to 
Government, and is not subject to the con- 


trol of the Court.” 
(1) 30 Ind. Cas. 156; 98, L. R. 17; 16 Cr. L. J, 
604, "M 
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: "A similar view was expressed in Emperor 
v. Mott Khoda (2). 
` Inow return tothe consideration of the 
evidence. There can be no question but 
that Sulleman Khan was present when the 
fight took place. He has admitted his pre- 
serice there, although he has alleged that 
he acted in self-defence, 

The same must be said of Idrus Ali Khan. 
He: has stated both to the Committing 
Magistrate and the learned Judge of the 
lower Court that he was with his brother 
and that he had nothing to add to what his 
brother has said. 

The accused Urs has admitted that he 
was cutting rafters for the shed and he has 
mentioned that Din Mahomed was also 
present. 

With Ghulam Hyder, we have not to 
deal. He has absconded and he is not be- 
fore us. 

The accused Khuda Bux has similarly 
admitted that he was with Bulleman Khan 
about the time that the fight took place. _ 

Din Mahomed has stated that he was in 
the fight itself and that he received a 
hatchet blow from Ghulam Mahomed. 

There can be no question, therefore, that 
the accused were present at the scene of 
the fight. This admission of theirs adds 
considerable weight. to the story told by 
the Crown witnesses, Khamiso, Fateh Khan, 
Razi and Sidik. They have all sworn to 
the presence of the accused at the fight. 
Khamiso's evidence is particularly import- 
ant, for he was himself injured. He has 
given in great detail the part that each 
person took. The learned Judge of the 


lower Court came to the conclusion that the 


injuries suffered by Khamiso, Ghulam 
. Mahomed, Sidik and Urs were inflicted by 
men belonging to Sulleman Khan’s party; 
but he took the view that they were not 
inflicted by the men before him, but by 
the four other persons who were-cutting 
“wood in the jungle: I cannot conceive 
why people who have been injured should 
inculpate individvals who did not harm 
them rather than the men who did strike 
them. It has been urged that they would 

do this because the four men, who the 
' learned Judge thought to be the guilty 
ones, had received injuries. But their 
injuries were very slight and the most 
severely injured person was Din Mahomed, 
He is one of those whom the Crown 
. (8) 81 Ind. Cas. 306; 26 Bom. L. R. 113 at p. 117; A, 
i R, 1924 Bomi, 999; 35 Cr, Ly J, 786, 
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witnesses have implicated, On the. evi- 
dence I have no doubt but that the men 
who struck Khamiso, Ghulam Mahomed, 
Sidik and Razi were the men sworn to by 


‘the Crown witnesses. 


The learned Pleaders for the defence 


“have contended in the alternative that in 


any case their clients were acting in the © 
right of selfdefence. But it: must be 
remembered, however, that the land was 
in the possession of Khair Mahomed, 
whatever the title of Sulleman Khan might 
be, Khair Mahomed had sown the crop 
and it was really for harvesting. Since the 
land was in Khair Mahomed's possession 
and the crop was his, it was.: not open to 
Sulleman Khan to get an armed party to 
try and take forcible possession. j 

The learned Pleader. for accused Nos. 1 
and 2 has relied upon two cases Ahed Fakir 
v. Emperor (3) and: Sorabdawan Singh v. 
Emperor (4). In both those cases, however, 
there was a dispossession ofthe cccupant 
by the accused and a definite period of 
occupation by the accused before the fight 
began. The latter was in actual peaceful 
enjoyment of the property and was er- 
titled to defend it against trespassers. 
Here there was no prior dispossegsion by 
the accused or prior peaceful -occupation. 
The learned Pleader has relied. upon the 
erection of the shed but no shed had been 
erected. All Sulleman Khan's men had 
done wasto cut a few rafters from neigh- 
bouring trees. Before they could do any- 
thing more, they were detected by Khair 
Mahomed’s watchmen. Sulleman.. Khan 


‘was never in exclusive enjoyment of the 


disputed lands. The crop on it, as’ I have 
said, was Khair Mahomed's. ‘His.’ head 
Kamdar Allah Bux was living in: a. neigh- 
bouring shed, while a Government Tapedar 
aided by Khair Mahomed's men Fateh Khan 
was measuring it in order to assess Khair 
Mahomed's liability to pay. Government 
revenues. In this connection I shall refer 
lo one or two cases. In Muhammad Ata v, 
Emperor (5) Stuart, J., observed:— 

"It 18 not of the least consequence whether 
the complainant has or has not. good title 
to the cultivation of the fields in question. 
It is sufficient if she sowed the crop. Now 


(3) 87 Ind Cas. 98: 26 Or. L. J. 946; A.L R. 1925 


'Oal 1235; 43 0. La J. 2 


(4) 23 Ind. Cas. 184; 17 0, ©, 21; 15 Or, É. J, 238; 1 
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there is good evidence. that she sowed 
the crop ahd that the ‘applicants cut the 
erop. Í seë no‘ reason to disbelieve this 
evidence.” ` do 
` Applying this test to the present case, 
the crop was undoubtedly sown by Khair 
‘Mahomed. This being so he was, to use 
the phrase of the learned Judge "In the 
‘cultivatory possession" of the land and the 
‘accused had no right to try to oust him 
‘by arméd*force. In Emperor v. Gopalrao 
Venkatesh (6) it was laid down that the 
‘mere rjght.to have possession restored by 
a Civil Court does not justify an individual 
‘in taking the law into his own hands. As 
the learned Judges observed:— 

C "And it may be contended on the author- 
dty of Léigh-v. Jack (7) that-heis entitled 
to have that posséssion restored ‘to him in 
a Civil Court. But nevertheless a person 
"with: a right is not justified “in taking the 
‘Jaw into his own hands and if he does he 
becomes liable for criminal trespass.” 

. The whole matter was very fully dealt 
with in a recent case of Farman Khan v. 
Emperor (8). After reviewing the whole 
‘evidence in the case Ross, J., observed:— 

“On. the plea of private defence of pro 
-perty, the burden of proof is on the 
‘accused. If they assert that they injured 
-the deceased in the defence.of their pro- 
“perty, they must show thatit was their 
property. Learned Counsél.relied on the 
‘finding-of the Sessions Judge that it was 
‘not proved that either side had peaceful 
-posseésion; but this is a finding which is 
‘fatal to the defence.” In other words, before 
‘an ecused person can seb up a right of 
private defence of property, he must show 
«hat the property was his property and that 
the actually was in peaceful possession of it. 
"It has vot‘ been‘preased on the Court in this 
"ease that the accused: acted in private 
‘defence of their persons, But the learned 
Judge inthe case just cited did consider 
tthe plea-and it may well be here to quote 
‘the opinion óf Sir- John Edge cited with 
approval ‘in “Farman Khan'v. Emperor 8) 
and in Quéen-impress v. Prag Lait (9). Sir 
“John Edge's dictum is this:— 

s “Whena body of men are determined ‘to 
vindicate their rights or supposed rights, 
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by unlawful force, and when they.éngage in 
à fight with men who, on the.other hand, are 
equally determined.to vindicate by unlawful 
force their rights or .supposéd rights, no 
question of self-defence arises, Neither 


side is trying to protect itself, but each side 


is trying to get the better of the other." 

Having decided that the five accused 
before-us were present at the scene and that 
they had .no right of self-defence, we have 
nextto consider what offences they .com- 
mitted. < 

Wethink that the.accused No. 2 Idrus Ali 
has committed no offence. He was, no doubt, 
present with hiselder brother .Sulleman 
‘Khan, but he was there as a spectator only. 
On the day of the crime he could hardly 
have been much if at all more than 14 
years of age. Itis unlikely that he incited 
his brother's party in the presence of. his 
elder brother. It is equally unlikely that 
they would.have paid any attention to him 


-if he had done so. à 


The accused No 1, we think, was guilty of 
rioting. He was a member of an unlawful 
assembly of which the common object was 
by criminal force to enforce his mghts -or 
supposed rights over certain lands in the 
village.of Deh Bet Budho. "Violence was 
used by .that assembly; -so:he and every: 
member of.it was guilty of rioting We do 
not think that he was guilty unders. 149, 
Indian. Penal Code, for we do not think that 
it was the common-ebject of the assembly 
to kill Ghulam .Mahomed and Sidik Machi 
or cause grievous ‘hurt to Kbamiso. We 
convict him, therefore, under s. 147, Indian 
Penal Code, for some of the party carried 
hatchets. -At -the time .of the -offence the 
accused Sulleman Khan was certainly 
under 21-years of age. We think, thereforé, | 
that we might well apply the provisions of 
'8..562 cl (I) to his case. Instead of sentenc- 
ing accused No.lto any punishment, we 
direct that he. be released. on entering into 
8-bond.for Rs. 1,000 with two sureties 
for Rs .1,000:each and to .appear and 
receive sentence. when called upon -during 
a period of 3 years; and. in.the meantime .to 
keep the peace and be. of good : behayiour. 
Fifteen days time is allowed.to- Sulleman 
Khan to.furnish his: securities in this Court. 
In the meantime he is to continue to remain 
on.the same bail, a : 

There remain Ure, Khuda Bux and Din 
Mahomed,. -~ - « COMME Na 

. Urs was . undoubtedly. guilty ef -rioting. 
We convict him-under-s-H7,:Indien Penal 


t 
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Code and sentence him to undergo two . 


years’ rigorous imprisonment. 

X Khudabux struck Sidik with a hatchet. 
He is guilty of murder under s. 302, Indian 
Penal Code, and wé sentence him to undergo 
transportation for life. We do not impose 
‘the ‘death penalty, as we do not think there 
was.a deliberate intent to kill. We also 
convict Khudabux of rioting and sentence 
him to two years’ rigorous imprisonment. 
This term of imprisonment should be con- 


current with that already imposed upon him. - 


Lastly Din Mahomed struck Ghulam 
Mahomed with a hàtchet and thereby com- 
‘mitted murder under s. 302, Indian Penal 
Code. We sentence him to undergo trans- 
portation forlife and for the same reason 
we have.shown leniency to Khudabux we do 
hot impóse the death penalty. "We also 
c avict.him.of rioting under s. 147, Indian 
renal Code, and sentence him to undergo 
two years' rigorous imprisonment the sen- 
tences. to run concurrently. 

Accused No. 2 Idrus Ali Khan is acquitted 
and discharged. ` ` ; 
PBA ` ~ Order accordingly. 
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ALLAHABAD HIGH COURT. 
. - ORIMiNAL-REvISION No. 241 or 1921. 
/.—  '' June 15, 1926, ' j 
Present :—Mr. Justice Banerji. 
BITA RAM AND oTHERS—ACCUSED— -- 
DE APPLICANTS 
l Versus ,. 
EMPEROR taraover JAGESHAR 
RAL WAR—Opposits. Parry. 
- Evidence Act (I of -1872), s. 77—Dakhalnamah, whe- 
ther public document—-Certified copy, admissibility of. 
“A dakhalnamah is a public document anda duly 


. Certified copy of the same is admissible without proof. 


’ Oriminal revision from an order uf the 
District Magistrate, Beriares. l 
" Mr. N. P. Asthana, for the Applicants. 


. . The Assistant Government Advocate, for 


the Orown. > - JM 
. Mr. Gadadhar Parsad, for the Opposite 
Party. - IN red 
JUDGMENT.—This is pre-eminently. 

8 case for.decision by the Civil Court and 
not by the Criminal Court, and although 
the learned Magistrate, who heard the 
appéal, has taken upon himself the duty: of 
congratulating Mr. Todar Mal on the judg- 
ment, Lam unable to congratulate either 
the District Magistrate on his judgment or' 
the Bench of the Magistrates on their judg- 
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The aceused 1n this case are the daughter, 
son-in-law and the daughter's son of one 
Musammat Budhia, who was one of the 
wives of one Bhairon. Bhairon had lent 
money to some one, and in execution of the 
decree obtained by Bhairon the house, 
which is the subject of the dispute, was 
purchased: by Budhia, and her name 
appeared in the sale certificate. Mr. Todar 
Maland his colleague Mr. J. C, Kapur, with 
reference to the dakhalnamah have said, ` 
"as the originalis not produced, we need 
make no comment upon it." This on the 
face of itis ridiculous. It has been held 
by a Bench of this Court in Satnarain Dube 
v. Narain Bargah (1) that a dakhalnamah 
isa publie document, and its copy is ad- 
missible without proof; and that was in the 
year 1915. That law has not been changed 
since then. i 
As regards the sale certificate, which has 
been ignored by the Courts below, of course 
Mr. Todar Mal did not know that under 
s, 66 of the O P. C., the son of Bhairon can- 
not be heard to say that Musammat Budhia, 
the certified purchaser, was not the true 
owner but that Bhairon had bought the 
property benami. The sale-deed and the 
Municipal paper prove nothing. The case 
really is one in which Jageshar Kalwar, 
the complainant finding that as he cannot 
institute a civil suit by reason of s. 65 of 
the O. P. C., has attempted to usé the Crimi- 
nal Court as a mearis to get possession of 
the house. lam, therefore, of opinion that 
instead of wasting tbe time of the Criminal 
Court, Jageshar Kalwar, if he has in any 
way been dispossessed, should go to a 
Civil Court to get his title and possessior, 
if any, cleared. I, therefore, set aside ile 
conviction and sentence, The fine; if paid, 
will be refunded, 


A.NoA. Order set aside, 
(1) $0 Ind, Cas. 830; 13 A. L. J. 935. 
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. ALLAHABAD HIGH COURT, - 
Ck1MINAL AÁrrEAL:No. 177 or 1926. 
August 9, 1926. l 
l Present:—Mr. Justice - Banerji.’ 
: ACHHUT RAI AND ANOTHER—À CCUSRD-— 
: . APPELLANT s X 
(on o. — versus 
IMPEROR-RESFPONDENT. 
- Penal Code (Act. XLV of 1860), ss. 194, $07-—C». P, 
C. (Act V. of 1598), s. 476 (A)-- Charge for murde, — 
Conviction for „offence under g. 14 Pergl Coes 


4i 
in of —Complaint and fresh charge, necessity 
0 > g . 

When a psrsoris charged with an offence punish- 
able undsr s. 302 of the Penal Code he cannot be con- 
victed of an offence punishable under s. 194 of the 
Penal Oods without a charge being framed against him 
for such an offence. 

" Criminal appeal from an order of the 
Additional Sessions Judge, Gorakhpur, 
dated the 25th February, 1926. 
Mr. A. Sanyal, for the Appellants, 
: The Government Pleader, for the Respond- 
ent. 


JUÜDGMENT,.—Achhut Rai and Badri 
Rai have appealed against their conviction 
under s. 194 of the Indian Penal Code. A 
charge of murder was framed against these 
men. The learned Judge acquitted them 
ofthe charge of marder but went on to 
Bay : 

“In my opinion, however, Achhut Rai and 
Badri Rai are guilty of fabricating further 
injuriesimmediately after death on the dead 
‘body of Nandlal Rai with lathis and gan- 


+ 
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dasa in order to accuse their enemies of g 


capital offence." 

He has convicted Achhut Raiand Badri 
Rai and sentenced them to five years’ 
rigorous imprisonment each. 

Objection is taken by the learned Counsel 
for the appellants that there béing no 
sanction, complaint or charge against his 
clients charging them of an offence under 
s. 194 they could not be convicted of that 
o Tence without a substantive charge against 
them. I am of opinion that when a man 
"iS-charged with an offence punishable 
“‘tthder s. 302 he cannot, without a charge 
being framed against him, be convicted of 
an offence punishable under s. 194 of the 
Indian Penal Code. Iset aside the convic- 
2 and sentence of Achhut Rai and Badri 

&i. 

Upon the finding arrived at by the learn- 
"ed Sessions Judge I am of opinion that a 
complaintshould be filed against Achhut 
. Rai and Badri Rai. I, therefore, acting 
under s. 476A of the Cr. P.C., direct a 


complaint to be filed against Achhut Rai 


and Badri Rai as, in my opinion, prima 
facie, they appear to have committed an 
offence punishable under s. 194 in that 
they fabricated injuries immediately after 
death on the dead body of Nandlal Rai 
with lathis and gandasa in order to accuse 
their enemies ofa capital offence. Let the 
complaint be submitted to the District 
Magistrate of Basti to take action. Achhut 
Rai and Badri Raiwillbe keptin confine. 


" on , ‘ ; Eaei 
PUBLIC PROSECUTOR v, AYITHA. 


VUE 4 
(08 L 0. 1936; 
ment until steps are taken by the District 
Magistrate in this matter. It will be open 
to the District Magistrateto consider any 
application for bail that may be filed on - 
their behalf before him. Let the whole 
record be sent tohim through the Sessions 

Judge, ; | 
"A Node - Conviction set aside. 





MADRAS HIGH COURT. 
CniMINAL APPEALS Nos, 339 ann 340 or 1925. 
December 17, 1925. 
Present:—Mr. Justice Devadoss and 
. Mr. Justice Waller, . 
Tag PUBLIC PROSEOCUTOR —APPELLANT 
versus 
AYITHA alias THANIY À AND ANOTHER— 
ACCOSED— RESPONDENT. 

Madras Planters Labour Act (I of 1908), às. 4, 80 
—Rules framed under Act, r. 2 (4) —Contract without 
descriptive marks of labourer, validity of — Conviction 
for breach of contract, sustainability of. 

When the Legislature requires certain formalities 
to be gone through, or observed, in order to make a 
contract valid, or when it requires certain descrip- 
tions or particulars to be given in a contract to 
make it valid, the Court cannot consider any one of 
the terms or requisites as of no importance. [p. 473, 
col. 2.] 

A contract between a planter and & lubourer under 
the Madras Planters Labour Act which does not give 
the descriptivé marks of the labourer as required by 
r. 2 (4) of the rules framed under s. 4 of the Act is 
invalid and unenforceable and a conviction of the 
labourer under s. 30 of the Act for breach of the 
terms of such a contract is unsustainable. [ibid,] 


Appeals, under s. 417 of the Cr, P. O., 
1898, against the acquittal of the accus- 
ed by the Sub-Divisional Magistrate, Telli- 
cherry, in Criminal Appeal Nos. 13 and 
12 of 1925, on his file preferred against the 
judgments of the Court ofthe Second Class, 
Magistrate, Vayitri, in Calendar Case ` 
Nos, 836 and 830 of 1924 respectively. 

Mr. T. A. Ananta Iyer, for the Respond-- 
ent. CMEP 

The Public Prosecutor, for the Appel-. 


lant. 
JUDGMENT. .. 
CRIMINAL Appsat No. 339 oF 1925. 

Devadoss, J.—This is an appeal by 
the Publie Proseeutor against the decision 
of the Sub-Divisional Magistrate of Telli- 
cherry who quashed the convietion of the 
accused by the Second Olass Magistrate of 
Vayitri under s. 30 of the Madras Planters 
Labour Act lof 1903 on the ground that 
the contract executed by the appellant did 


-` fog L 0. 1986) 


7 -hot contain his. descriptive marks as re- 
: quired by law. "The contention of the Pub- 


lic Prosecutor is that the omission to men- 
: tion the descriptive marks of the accused 
was not a wilful omission but an oversight 
and that omission should not be held to 
invalidate the contract. The question is 
whether the omission to enter any particu- 
lars required by the rules vitiates the con- 
tract or makes it unenforceable under the 
Act. The argument of the Public Prose- 
cutor is that the omission to give the des- 
criptive marks of a labourer is such a 
negligible thing that it cannot be held to 
invalidate a contract. He argues "could 
it be said that a person who has no descrip- 
tive marks or is unable to give his father's 
name as required by the rules cannot enter 
into acontract of this kind". The Gover- 
nor-in-Council has framed rules under ss. 4, 
13 and 12 ofthe Planters Labour Act of 
1903; r. 2 (4) is in these terms:— . 

"Labourers' native place (village, taluk 
and district) caste, age and descriptive 
marks" ande, 4 says:— 

“Every contract between a planter and a 
maistry, and every labour contract shall be 
in writing and shall bein such form and 
shall contain such particulars as the Local 
Government may by rules made under this 
Act direct." The question is whther the 
non-compliance with any of these rules as 
to particulars vitiates the contract? Inthe 
contract form there is a column for. des- 
criptive marks. That column has not been 
filled in. Itis unnecessary to enquire, for 
the purpose of this case, whether the accus- 
ed has any descriptive marks or not. What 
we are concerned with is to see whether 
the rules have been complied with. The 
argument that it is not necessary to fill up 
one of tbe columns required to be filled 
üp under the rules, either because the 
column cannot be filled up or it is not neses- 
sary to fill it up because of its minor im- 
portance does not commend itself to me. 
The Madras Planters Labour Act of 1503 
isan exceptional piece of legislation. It 
converts the civil liability into the crimi- 
nal liability of alabourer and subjects him 
to imprisonment for one month with or 
without fine. When the Legislature enacts 
that in order to give validity to a contract 
certain formalities should be complied 
with, it is not for the Court tosay whether 
any of the formalities is necessary or not. 
It may be as the Public Prosecutor argues 
fhat ifa person has no descriptive marks, 
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the contract cannot be executed. 
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or if he is not able to give his father's Ban, 

ut 
where, owing to wilful omission or careless- 
ness, the columns are not filled up, it can- 
not be said that one of the particulars 
required by the rules is not of such import- 
ance as to make the contract invalid. The 
rules require. that the labourer's native 
place, village, district, taluk, caste, age and 
descriptive marks should be given. If a 
labour contract does not contain the name, 
caste, or age of the labourer, can we hold 
that the contract is a valid one? What- 
ever may be the reason for the Legislature 
requiring such particulars, it is not for 
the Court to enquire into the reasonable- 
ness of it. When the Legislature, for 
reasons best known to itself, requires 
certain formalities to be gone through, 
or certain formalities to be observed, in 
orderto make a contract. valid, or when 
it requires certain descriptions or parti- 
culars to be given in a contract to make 
it valid, the Court cannot consider any 
one of the terms or requisites as of no im- 
portance, I think the descriptive marks 
of a labourer are as important as his name 
and caste and, therefore, the omission to 
give descriptive marks makes the contract 
unenforceable. It is not suggested that 
these rules have not got theforce of law, 
Such a contention would be on the face 
of it untenable, for the rules are framed 
under ss. 4, 13 and 42 of the Act. Inthe 
Assam Labour Act, Act VI of 1901, the 
form to be filled in is made part of the 
Act itself, and the Madras Act is evidently 
based upon the Assam Labour Act and it 
cannot be said that the Madras Legislature 
has required certain particulars to be given 
in the form without due consideration, 
When a similar enactment in another Pro- 
vince requires the descriptive marks to be 
given in the contract, we may take it that 
itis for good reasons that the Legislature 
required them, 

The Legislature does require certain 
formalities for the validity of certain con- 
tracts. For instance in the case of statutury 
bodies no contract which is not under seal 
is valid. Even if a statutory body has 
acted on such & contract, yet when that 
contract is sought to beenforced in a Court 
of law, it cannot be enforced if it is 
not under seal. The law requires certain 
documents to be attested and such docu- 
ments may be proved only by proving 
attestation. The Oourts are bound to give 


4 | 
effect to the law as they find it and not 
ito consider whether a certain formality is 
essential or non-essential. It is urged 
that a good many contracts might be de- 
‘clared invalid if such a literal. construc- 
tion of the rulesis to prevail; but itis not 


the function of the Court,to consider what , 
effect the decision will have. The duty ofa . 
Court is to interpret and apply a Statute , 
as it finds it, and no provision of law . 


should be considered unnecessary or im- 
material. The labourer is as much entitled 
to protection as the planter. Labourers 
are mostly ignorant people and the pro- 
tection given under the Act should not be 
lightly taken-away. The Legislature evi- 
dently in order to prevent unscrupulous 
maistries and others inducing labourers to 
enter intocontracts whieh might afterwards 
‘be found irksome to them, requires that 
certain formalities should be gone through 
and certain particulars should be entered in 
the contract to safeguard them and to pre- 
vent them from escaping the consequences 
of the non-fulfilmentof thecontract by plead- 
that they are not the persons who signed 
the contract, The Act takes the precau- 
tion to see that every thing is done above 
board and.to the knowledge of the labourer. 
For instance, it lays upon the Magistrates 
or other persons before whom such labour 
contracts are signed, a duty to see that 
the terms are fully explained to and are 
understood by the parties. In the face 
of the considered policy of the Act and 
the clear terms of ss. 4 and 7, it cannot be 
said that the Sub-Divisional Magistrate 
was wrong in setting aside the conviction 
of the accused on the ground that the des- 
criptive marks were not given in the con- 
tract, 

I, therefore, decline to interfere with the 
order of the Magistrate and dismiss this 
appeal. 

. Waller, J.—l agree that the appeals 
must be dismissed. The rule framed under 
8.4 of the Act requires that, among other 
particulars, the descriptive marks of the 
labourer shall be entered in the contract. 
In these cases, no such marks have been 
entered. In fact, no attempt has been 
made to comply with the rule. It is not 
asserted that respondents have no descrip- 
tive marks and I infer from Mr. Adam’s 
admission that alarge number of similar 
contracts may be affected by our decision, 
and that the rule hasbeen habitually ignored. 
There ie, of course, in neither case any. 


‚GULAB SINGH 9. BuPEROR. . 


(98 1..O. 1926] 
„dispute -as to the identity of the labourer, 
(but that is not.to the point. In order. that 
_the contract may be enforceable under -the 
-Act the law requires that certain things 
-shall be entered in it. If they are omitted 
_the contract cannot be enforced. 

V. N. V. Appeals dismissed. 


ALLAHABAD HIGH COURT. . 
ORIMINAL Reviston No. 341 or 1926. 
August 10, 1926. 

Present :—Mr. Justice Banerji. 
GULAB SINGH AND ANOTHER—AÀCOUSED— 
APPLICANTS 


< Versus 
EMPEROR raroves DEORAJ— 
OPPOSITE PARTY. 

Penal Code (Act XLV of -1860), s» 480—Mischief— 
Diversion of water—Bona fide dispute as to right to 
use water—Conviction, legality of. 

The conviction of a person for an offence under s. 
430, Penal Oode, is not proper where there is 2 
dispute regarding the right to use water which is 
pr e-eminently a matter for the Civil Courts to decide. 
[p. 475, col. 1 

Criminalrevision from an order of the 
Additional Sessions Judge, Mirzapur, dated 


the 26th April, 1926. 


Mr. Harnandan Prasad, for the Appli- 
cants. 
. Mr. Ram Anugraha N. Sinha, for the 


Opposite Party. 
. The Assistant Government Advocate, for 
the Crown, 

JUDGMENT.—This is an naton 
in revision by two men who are, a Girdawar . 
and a Sazawal, of the Agori Barhar Estate 
in the District of Mirzapur. The complain- 
ant Deoraj and the Barhar Estate have 
been at loggerheads, it seems, for some 
time and the Estate ejected Deoraj success- 
fully from some plots of land which were 
given to a man of the name of Shiam Das, 
a defence witness in this case. The case 
of Deoraj is that 200 men belonging to the 
Barhar Estate collected together and sur- 
rounded his house and thereafter went and 
cut three bunds in whieh water had been 
collected and which bunds had been put 
up by the father and grandfather of Deoraj 
for the purpose of cultivating his fields 
only; that by the action of the accused ang 


[98 1, ©, 1926) 
the other 198. men-the complainant suffered 
a loss of Rs. 5,000. "This is the complaint 
which [.am: asked to accept as correct in 
every particular ,by the learned Vakil who 
appears for the complainant to support the 
order of the Magistrate. The Magistrate, 
however, convicted the petitioners of the 
serious offence punishable under s. 430 of 
the Indian Penal Oode but only fined them 
Rs. 50 each. I have examined the findings 
of the Magistrate and have also examined 
the record. I am not satisfied that all the 
ingredients necessary for convicting an 
accused person unders. 430 of the Indian 
Penal Code have been found to be present 
in this case to support the conviction of the 
two petitioners. 

‘It appears to me that Deoraj having been 
exasperated by the various suits in the 
-Revenue Court filed on behalf of the Barhar 
Estate has exaggerated considerably what- 
ever wus. done by the two petitioners, 
The case of the petitioners is that Shiam 
Das,.a tenant, who had been given fields 
which at one time. belonged 'to Deoraj 
wanted water to irrigate his fields.and, 
‘therefore, they cut the bund to give water 
to.Shiam Das. Whatever the truth of the 
case may .be .it is not denied that the 
‘bund was.cut by the orders of the two 
accused persons.. The fact that the learned 
Magistrate only fined the accused in such a 
serious:case,shows.to me that he did not 
believe -all the allegations of Deoraj as the 
‘learned -Counsel for the appellant wants 
me.to believe, ; 

“The-fact is that this matter is pre emi- 
nently. one.for the Civil Court to decide whe- 

ther thé bund was put up or not put up by 
the. ancestors of Deoraj, and whether Decraj 
was the: only person entitled to the water 
‘and nobody else. If that is’ so, certainly 
the accused -would .be liable to conviction 
and punishment under s 430, but in the 
' absence of clear findings and in view of the 
fact thàt such serious allegations are made 
Lam .not.satised that the Magistrate 
believed even a- good . portion of Deoraj's 
statement. Certainly, .as I have sta!ed, 
the findings are not sufficient to warrant 
a convicfion under s. 430 of .the Indian 
Penal Code. Being of opinion that this 
is a case pre-eminently for the Civil Court 
‘to decide I set aside -the conviction and 
sentence. of the two pi x 
LANA - Conviction set aside, - 


`~ 
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v ALLAHABAD HIGH COURT.. 
CRIMINAL. APPEAL No. .447.0r 1920. 
July 27, 1926. 

Present:—Sir Cecil Henry Walsh, Kr., 
- Acting Chief. Justice, and Mr. J. ustice 
Pullan. 

JIA LAL AND OTHERS—ACOUSED—À PPELLANTS 
. VETSUS 


TMPEROR—RESPONDENT, 

Penal Code (Act XLV of 1860), ss. .302, 890— 
Robbery with murder—Conviction by trial  Court— 
Appellate Court—Reasonable doubt—Verdict of Jury 
as to robbery if can be interfered with—Conviction 
of murder, legality of—Inconsistent orders, propriety 


of. 

An Appellate Court is bound by a well-established 
principle of law not to interfere with the verdict ofa 
Jury if it is one which could be arrived at by an 
honest man and the Jury had been guided accurately 
by the Judge in matters of law. ‘But, where the 
accused are charged with robbery with murder, even 
though under such circumstances that the murder 
and robbery constitute one offence and could have 
been committed only by the same persons, the Appel- 
late Court is bound to consider the case under s. 302 
separately and.to acquit the accused of murder if 
there is reasonable.doubt though it could not inter- 
fere with the verdict of the Jury that the accused 
were guilty of robbery. [p. 476, col. 1.] 


. Oriminal appeal from an order of the 
‘Sessions Judge, Cawnpore, dated the 12th 
June, 1926. ' 

Mr. G. K. Shinde, for the Appellants. 


"Ihe. Government Advocate, for the 
Crown. 
* JUDGMENT.—This is an appeal 


‘which certainly does present peculiar and 
interesting features, particularly from the 
legal point of view. It has been extremely 
well argued and one may say at once that 
dit were not for a verdict standing against 
‘Him of a Jury given after an almost perfect 
example of summing up, Mr Shinde who 
‘appears for the appellants would have had 
avery stiong case for shaking one’s ccn- 
fidence in the actual result as it stands, for, 
on the view which we are forced to take, 
the result is not unlikely to appear to what 
-is called, “the man in the street,” as a 
somewhat: incongruous one; but we do not 
shrink from that conclusion because we 
are salisted that itis the inevitable result 
of the application of the legal principles 
‘by which in an Appellate Court we are 
bound. The charge in substance was rob- 
bery with murder, under circumstances 
which really make such an offence one 
offence and not two. On the face of it 
the murder aro:e out of and could only 
have been committed in the course of the 
robbery, and the strong presumption is 
that the man or men who committed ihe 


de 


. robbery also committed the murder, if 


indeed it would not be more correct to 
state it in the reverse order. The accused 
of whom there were three were charged 
with two offenees separately, the robbery 
under s. 39£ and the murder under s. 307, 


but the hearing of the two charges was a. 


joint hearing though the tribunals, like 
the charges .were two; and in an Appellate 
Court, the principles which have to guide 
us are like the charges and the tribunals 
two-fold, that is to say, they do not work 
upon the same lines. 


After a summing up which as we have 
gaid, wasadmirable and indeed would be 
difficult to be improved upon, and was 
certainly favourable, particularly in its 
closing observations to the accused, the 
Jury convicted the three accused of the 
robbery upon the uncorroborated testimony 
of a man, who on his own statement was 
clearly an abetter if not an important 
principal, and who also gave untruthful 
evidence in Court. The Jury were solemnly 
- warned more than once of the danger of act- 
ing upon such testimony and of their right 
„to ignore it. They were not only told that 
. they had uot. to believe the witnesss evi- 
dence, but they were also told that if they 
had any doubtthey ought to give it to the 
accused. In spite of this the Jury, who 
saw the man, who heard his story, who were 
able to make up their minds whether they 
believed the part of it which pointed 
against the accused, although they dis- 
believed the part of it which applied to 
himself, and who saw,the accused and pre- 
sumably paid great attention to the trial 
and the summing up, convicted the three 
men of robbery. 


In our view the well-established princi- 
ples of law absolutety prohibit us from 
interfering with that verdict, whatever we 
think of it, whether it is a verdict of 
acquittal or conviction, if it was a verdict 
which could be reasonably arrived at by 
honest men, and they had been guided by 
an accurate direction in matters of law. 
This Court, as has been said over and over 
again, has no right to upset the confirmed 
opinion of the Jury and to state lis own 
judgment, for theirs is the verdict which 
must stand, and the three men must be 
regarded as having taken part in the rob- 
bery. The strong probability toa reason- 
able person, therefore, tends to arise that 
they took part in the murder and the Judge 
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has held them guilty. It seems probable, 
if not almost certain, that the Judge was 
fortified by the verdict with which he 

agreed. Itis impossible to study his judg- 

ment without coming to the conclusion that 

his instinctive feeling was in the direction 

of the guilt of all three, and that the Jury 

having believed the uncorroborated testi- 

mony of the witness Badlu, the Judge was 
satisfied that it is a casein which he could 

do the same. Logical though this may 

seem, it isnot strictly in accordance with 

the traditional views of the highest Crimi- 

nal Courts in this country. To put it 

plainly, we have to approach the considera- 

tion of the independent case under s. 302 

unaided on the one hand and unobstructed 

on the other by the opinion of the Jury. 

We have already pointed out that the 
average man would be compelled to say ` 
that whoever committed the robbery com- 
mitted the murder, but,in our view, we 
are bound to consider the case under s. 302 
as though there had been no trial or con- 
vietion under separate trial of the charge 
under s. 394. Itis possible that an Appel- 
late Court would have given these appel- 
lants the benefit of the doubt even under 
s. 394 if it had seen the witnesses and there. 
had been no Jury. It is possible, therefore, 
that the Jury were wrong, though we have 
no right to say so, or to act as if we thought 
so but following the accepted principles 
by which this Court guides itself in cases 
where there is an uncorroborated accom. 
plice, we come unhesitatingly to the con- 
clusion that if'the s. 302 case had come 
before us as an independent matter. upon 
the precise material upon which ‘the: Judge 
below has acted accompanied by the finds 
ing of the Jury, we should have felt that 
we ought to apply the principle of giving 
the benefit ofa reasonable doubt to the 
appellants. | 

This reasoning, however, does not apply 
to the case of Badlu. His case, as the Go- 
vernment Advocate has pointed out, is 
quite different. There is his own statement, 
there is the statement of Badlu and there is 
the damning piece of evidence against him 
of the possession of the stolen property. 
Therefore, the accomplice is amply corro- 
borated in his case and the appeal of 
Badlu must fail. But the automatic appli- 
cation of the recognised rules for an Appel- 
late Court for these two clauses of caseg 
result in the acquittal under s. 302 of the 
two appellants Jia Lal and Kali Oharan 


[98 I O. 1928] . 


alihough they must be regarded as guilty 
of the real offence are entitled to be acquit- 
ted. "We, therefere, allow their appeal 
under s. 302, set aside the conviction and 
sentence of death passed under that section 
. and uphold the conviction and confirm the 
sentence under s. 302 of Badlu. The appeal 
under s. 394 is dismissed. 
A. N.A, Order accordingly. 


re — tps fest 


MADRAS HIGH COURT. 
CRIMINAL APPEAL No, 203 or 1926. 
AND 
CRIMINAL RzvistoN Case No. 513 or 1926. 
(TAKEN UP No. 16 or 1926.) 
September 3, 1926. 
Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
MAYANDI THEVAN—Accusep— 
APPELLANT ^ 
VETSUS 
EMPEROR- Opposite PARTY. . 
Madras Criminal Tribés Act (VI of 1924), s. 28— 
Second and third convictions, whether must be after 
declaration of tribe as criminal or registration as 
member of criminal tribe—“Special reasons" for 
reduction of sentence on third conviction, what are. 
. Where a member of a notified criminal tribe who 


~ has had two previous convictions subsequent to 1911, 


is convicted a third time, the only legal sentence 
which can under s. 23 of the Madras Criminal Tribes 
Act of 1924 be passed on himis transportation for 
life, unless the Court is satisfied that.there are special 
reasons for reducing the sentence. [p. 478, col. 1.] 

The mere fact that the offence is not of a very 
serious nature cannot form a special reason for 
reducing the sentence. Such special reasons must be 
something apart from the nature of the offence, such 
as, youth or age or illness or sex. [ibid.] 

Under s. 23 (1) (b) of the Madras Criminal Tribes 
Aet it is not necessary that the second and third 
convictions should be -after the tribe to which the 
accused belongs has been declared a criminal tribe 
or after the accused is registered a member of crimi- 
nal tribe. |p. 477, col. 2.] 

In re Samanathu Kusunugadu (1), not followed. 

Appeal against an order of the Assistant 
Sessions Judge, Madura Division, in Case 
No 93 of the Calendar for 1925. 

The Publie Prosecutor, for the Crown. 

JUDGMENT.—The appellant in this 
case has been convicted on the unanimous 
verdict of a Jury of offences under ss. 457 
and 380, Indian Penal Code, and sentenced 
torigoróus imprisonment forseven years, It 
was held that he broke into P. W. No. I's 
house and stolé.a ram therefrom. There 
i8 no misdirection in the charge and none 
18 urged in the appeal petition, The only 
question for consideration is the question 
of sentence. 
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The appellant isa member of a notified 
criminal tribe and has had two previous 
convietions, both subsequent to 1911. Prima 
facie, therefore, the sentence which ought 
to have been passed on him for a third 
conviction is under s. 23 of Act VI of 1924, 
transportation for life. Notice was served 


on him to show cause why the sentence 


imposed should not be enhanced. The 
Sessions Judge has given no reasons for not 
imposing the sentence of transportation for 
life. 

In a judgment of this Bench in In re 
Samanathu Kusunugadu (1) we held that, 
when an accused person was a member 
of a criminal tribe but was not registered 
as such until 1923, his second and third 
convictions must be convictions after his 
registration, and not merely his second 
and third conviction, "he being a mem- 
ber of a criminal tribe,” since, if the 
latter view prevailed, s. 23 (1) (b) could be 
applied before (1) (a) had been applied. By 
the proviso all convictions prior to Ist 
March, 1911, count as one. If the second 
conviction may be a conviction after lst 
March, 1911, but before the tribe is de- 
clared a criminal tribe, then at the time of 
the conviction s. 23 (1) (a) could not be ap- 
plied; but if the third conviction was after 
the tribe was declared a criminal tribe, 
then, if mere membership of a criminal 
tribe operates to bring s. 23 into force 
for a third conviction, s. 23 (1) (b) must be 
applied although (1) (a) had not yet been 
applied. This seemed to us to indicate 
that what the section really meant was 
that both the second and third convictions 
should be after the tribe to which the 
accused belongs had been declared a 
criminal tribe or after the accused was 
registered a member of a criminal tribe. 
The correctness of this ruling was, how- 
ever, doubted by a member of another 
Bench in Criminal Appeals Nos. 318 and 
367 of 1923, Devadoss, J., holding with us 
and Waller, J., taking the other view. In 
this difference of opinion the matter was 
placed before a third Judge, the learned 
Chief Justice, who upheld the view of 
Waller, J.. and pointed out that the Statute 
did in words distinguish, when it intend- 
ed to do so, between a member of a cri- 
minal tribe and a registered member of a 
criminal tribe— compare s. 23 with ss, 22, 
24 and 25, We think, there is considerable 

(1) 86 Ind. Cas. 715; 21 L. W, 37; A. I. R. 1925. Mad 
466; 26 Or. L. J. 859. 
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‘force in this point though it does not wholly 
.get over the difficulty thàt in certain cases 
:s, 23 (1) (b) will apparently have to be ap- 
:plied befor es, 23 (1) (a) has been applied. 
We are not prepared to press our previous 
view which was, we admit, partly indue- 
ed by a reluctance to suppose that the 
‘Legislature intended such an extreme sever- 
ity as the Act would seem to imply. 

We have called for the notification under 
‘which the tribe of this accused was noti- 
fied as criminal. It is dated 5th June, 
1918; and the accused was apparently re- 
.gistered on 14th July, 1920. The fact that 
-he was a member of a criminal tribe seems 
to have been overlooked by the First Class 
Magistrate of Usalamapatti who convicted 
him, his second conviction, on2Uth Decem- 
"ber, 1923, and sentenced him to 18 months 
-rigorous imprisonment. He ought then to 
-have sentenced him to an imprisonment 

of not less than seven years. Now undoubt- 
édly the only legal sentence which can be 
imposed on him is transportation for life, 
unless the Court. is satisfied that there are 
special reasons for reducing the sentence. 
-We cannot think that the mere fact that 
‘his offence is not of a very serious nature, 
that is to say, house-breaking and not 
-yobbery or dacoity, can form a special 
reason for reducing the sentence. Such 
special reasons must, in our view, be some- 
thing apart from the nature of the offence, 
such as, youth or age or illness or sex. 
The Act clearly implies that on the third 
eonviction of an offence under Sch. 1, the 
punishment to follow is transportation 
for life. We must, therefore, enhance the 
sentence on the accused to one of transpor- 
tation for life. 

At the same time we feel that the sen- 
tence is unduly harsh and doubt if the 


framers of the Act really intended such a 


result. It means, for instance, that for, say, 
three separate thefts of a goat, the three 
goats being worth. perhaps Rs. 9 in all, at 
different times, a man may be sentenced to 
transportation for life. The result of en- 
forcing such penalties must be, we feel 
gure, a crop of recommendations to . Gov- 
ernment to reduce the sentences aud we 
would suggest thatthe better course would 
be to consider whether the extreme rigour 
of the Act may not be mitigated by fresh 
législation. In the present case we intend 
to move the Government -to reduce the sen- 
tence to-rigorous imprisonment for seven 


years which, we think, is an adequate sen- - 
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tance even for a member of a criminal 
tribe in the circumstances of this case, and 


we shall do so aecordingly. 
V, N, V. Sentence enhanced, 





ALLAHABAD HIGH COURT. 
CRIMINAL APPRAL No. 232 or 1926. 
May I9, 1926. ; : 
Present:—Mr. Justice Banerji. 
BINDESHRI AND oTwERS—APPRLLANTS 
versus 
EMPEROR— Opposite Parry. 
Evidence—Identification proceedings at Jail, whether ' 
evidence against accused, d 
Identification proceedings held at the Jail are not 
a Sapine evidence against an accused. [p. 479, col, 
vagina v. Emperor (1), followed. - 
Criminal appeal from an order of the 
Second Additional Sessions Judge, Gorakh- 
pur, dated the 20th March, 1926. 
Mr. F. O. O. Neill, for the Appellants, 
The Government Pleader, for the Crown. 
JUDGMENT.—The three appellants 
have been convicted of an offence-of dacoity 
and sentenced to five years’ rigorous im- 
prisonment by the Additional Sessions 


Judge of Gorakhpur. The facts, which led 


up to their convictions, are as follows; — 

In the village Saleem Garh Bazar a Bania ~ 
of the name Mahender was dacoited on the 
night of the 22nd of September, 1925, and 
another.person, Ram Gobind, living near 
Mahender was also robbed on that night. A 
report was made at the Police Station at 
5 4. M. on the 23rd, and the Sub-Inspector 
came and found marks of dacoity and 
injuries on two of the inmates of Mahender's 
house. Apparently no trace of the dacoity 
was found by the Sub-Inspector until he 
received information from the Police of the 
adjoining District, Chupra. The informá- 
tion was really very peculiar in that a man 
of the name Bhola, who wasaccused in this- 
case and had been convicted by the Sessions 
Judge but has not appealed so far, made a. 
report at the Police Station in the District 
Ohupra giving à clue tothe dacoity. In 
consequence thereof, the Sub-Inspector of 
Tariya Sujan went to Thana Katia in 
Chupra, and on the 2nd of October arrested 
the accused after searching their houses. 
Nothing, however, was found as a result of 
the search. Later on on that date, Bindeshri 
accused took the Police Officer to his house . 
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and from the chhappar of his house brought 
out,& coat and a doti. A recovery list was 
prepared which has been verified by 
Faujdar. This coat and dhoti were kept 
on the roof of the house covered with some 
Straw. Ofthe appellants Ram Dhani and 
: Chaudhur were placed in charge of one 
constable, and Bindeshri in charge of 
another constable for escort from their 
village to the Gopalganj Police Station. 
"They were, however, not admitted in the 

lock-up at Gopalganj until the evening of 
` the 3rd October. Bindeshri accused was 
not admitted into the Kasia lock-up till 


the 8th October, whereas the other two 


appéllants were admitted into that lock-up 
on the 5th. Investigation followed, and as 
& result thereof 7 persons were put on their 
` trial.’ The learned Judge acquitted Sita 
Ram and has convicted the remaining six, 


. 


of whom the appeal of only three is before 
me. os 
That there was a dacoity at the shops of 
Mahender and Ram Gobind admits.of no 
doubt. That has been amply proved by the 
evidence of Mahender and the other wit- 
nesses for the prosecution, residents of 
Saleem Garh. The question for detér- 
mination is whether the three appellants 
were the dacoits who committed dacoity at 
the houses of Mahender and Ram Gobind, 
|. The evidence as regards the participation 
of Bindeshri in this docoity consists of 
Mahender, Sarju and Baijnath in the Court 
of Session and the fact that a dhoti and a 
coat weie given to the Sub Inspector or 
taken from the roof of his house at Chituna 
on the 2nd of October. 
. The identification proceeding did not 
take place until the 14th October, 1925. As 
regards the dhoti and the coat, it took placé 
on the 15th October, 1925. The dhoti has 
been deposed to by Mahender as belonging 
to him. It. is impossible to place any 
reliance on his statement with reference 


to the identification of this dhoti because hé ` 


wrougly identified another piece of cloth 
before the Magistrate, As the exhibits 
have not been sent up to this Court in spité 
of the repeated letters sent to every Judge, 
in the Province, Iam unable to say whether 
tiat dhoti was of such a kind that any 
reliance could be placed on the statement 
of Mahender with regard thereto. As 
1egards the coat, although it is said to be 
& coat which was sewn 1i years before the 
suit and had been discarded by Mahen- 


ders son a year before the occurrence, - 
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because it had holes in. it, rats having got 
atit, yet Iam asked to believe that this is. 
the first item of property entered in the 
list of articles stolen from  Mahender's 
house. No doubt, the learned Magistrate 
before whom identification proceedings of 
the dhoti and the coat took place says that 
coats of a similar kind were mixed with it; 
but in the absence of a clear evidence that 
there were other similar coats with holes 
in them were before the Magistrate when 
the coatin question was identified it ig 
impossible to believe the statement of the 
witnesses or the identification thereof when 
the first article entered in the list is a coat, 
A coat like this, if ib was entered in the 
list ab theend or anywhere else, might not 
raise any suspicion, but I suspect that the 
description of some other coat has been 
attempted to be passed off as of this coat. 
Theaccount given by the accused, Bindeshri, 
about the coat and the dhot& fits in with 


. thenatural probability that, ifit belonged 


to some one who had smalkpox,it would 
not be kept inside the house but out on 
ihe roof. 1 do not think the mere fact 
that the cloth was covered with some straw 
on the roof ráises any suspicion against 
Bindeshri. I, therefore, hold that the coat 
does not belong to Mahendér's son. With 
regard to the identification of Bindeshri by 
Mahender in the Court of Session, Iam of 
opinion that that evidence is absolutely 
falee and no attention, whatsoever, could be 
paid to it. Mahender identified four persons 
at the Jail lock-up on the 14th October, 
but Bindeshri was not one of them. He 
identified four persons in the Court of 
Session, and two of them he had not identi- 
fied at the Jail identification. No doubt, 
Sarju and Baijnath identified Bindeshri 
both at the identification proceedings and 
inthe Sessions Court, but I can place no 
reliance on the identification of this accused 
who lived within 10 miles of Saleem Garh 
and there is no satisfactory explanation why 
this man was not sent to the lock-up before. 
the ših October. The explanation given. 
seems to me to be futile. 

As regards the case of Ram Dhani, the 
learned Sessions Judge has treated the 
identification proceedings held at the Jail 
lock-up as substantial evidence against the 
accused. The learned Judge has over- 
looked a ruling of this Court in the edge of 
Nagina v. Emperor (1) where the law is 


(1) 95 Ind. Cas. 477; 19 A.L. J. 947; 27 Cr. L. J, 
813. | 
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clearly leid down. Idm not aware of any 
section of the Evidence Act, which makes 
the identification proceedings evidence at 
all. The only evidence, therefore, before 


the Court was the statement of Birjhan , 


that he was among the dacoits. It appears 
that this man, Ram Dhani, had the big toe 
of his left foot cut and, therefore, had a 
distinctive mark which could enable this 
man to beidentified at the Jail identifica- 
tion, and that to my mind accounts for the 
identification there by Mahender and 
Genda. No attempt was made to bring 
the statement of Genda and Mahender 


before the Committing Magistrate on the ` 


record; and IJ, therefore, do not know 
whether, asa matter of fact, he has identi- 
fied Ram Dhani in the Court of the Com- 
mitting Magistrate. Moreover, Mahender, 
as I have already stated, purported to 
identify the four persons whom he had 
identifiedin Jail, but he did not identify 


Ram Dbaniin the Court of Session. The. 


learned Judge has said that in the Court of 
Session Birjhan did not, look at the toe of 
Ram Dhani, but at his face, to identify 
him.. Really there is no point in that, 
because the witnesses must have seen Ram 
Dhani for days inthe Court of the Com- 
mitting Magistrate and, in spite of that 
fact, Mabender and Genda could not 
identify him in the Court of Session. I, 
therefore, am of opinion that the case has 
not been proved by the prosecution against 
Ram Dhani. 

Chaudhur has been identified correctly 
by Maneshwar only as having taken part 
in the dacoity. Mabender could not identify 
him in the Court of Session: and his 4denti- 
fication in the Kasia lock-up isno evidence. 
Weare, therefore, left with the solitary 
evidence of Maneshwar only. I am of 
opinion that the evidenceagainst him also 
is insufficient for a conviction. 

I, therefore, allow the appeals ofall the 
three appellants, set aside their convictions 
and sentences, and direct ‘that they be 
released. 


A. N. A. Appeal allowed. 
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RANGOON HIGH COURT. 

- QOrimtnat Revision No. 633A or 1926. 

July 16,1926. 

Present:— Mr. Justice Chari. 
EMPHROR— PROSECUTOR 
versus 

NGA.SHWE ZON—Accossp: i 
Cr. P. C. (Act V of 1898), s. 287—Appellate Court > 
— Alteration of conviction under Penal Code'to one 
under special law, legality of— Opportunity to, meet 

charge, accused's right to. 
Where an accused has been convicted under * 


- B. 452 of the Penal Code, the Appellate Court cannot, 


while setting aside the conviction, substitute there- ': 
for a conviction for an offence undera special Act, 
eg., 8. 19:e) of the Arms Act, with which the accused | 
was not charged and which he had no opportunity - 
to meet. 4 . 
Criminal revision from an order of the: 
Sessions Judge, Bassein, in Criminal Ape.: 
peal No. 175 of 1926. l 
_ JUDGMENT. —The case out of which 
this revision application arises was called, 
for by Mr. Justice Carr. The aceused was 
charged with and convicted by the trial 
Magistrate of an offence under s. 452 of the 
Indian Penal Oode, ie, of house-trespass, 
having made preparations to cause hurt. 
The learned Sessions Judge on appeal set 
aside tbe convietion under s. 452 of the 


‘Indian Penal Code on the ground thatthe 


evidence ofthe village headman shows that 
the prosecution witness No. 1 reported to 
him that seeing the appellant with a dagger 
the witness called himto his house and 
took it away from him forcibly. If so, he 
clearly did not commit the offence of house-’ 
trespass. Having set aside the conviction 
under that section the learned Sessions. 
Judge. substituted therefor a conviction for 
an offence under s., 19-(e) of.the Arms Act: 
and maintained the sentence. An'offence 
underthe Arms Actis an offence under a 
special Act and the acéused was not. charged 
with itand had no opportunity of meeting 
it. In these circumstances Iset aside the 
conviction and sentence under the Arms 
Act passed by the learned Sessions Judge 
against the accused, Shwe Zan, and direct 
that his bail-bond be cancelled i 
A. N.A Revision allowed. 


[98 I. C. 1926] BHAGWAN DAS v. 
ALLAHABAD HIGH COURT. 
URI MINAL ÁPPsAL No. 442 or 1926. 

` July 29, 1926. 

Present :—Bir Cecil Henry Walsh, KT., 

- Acting Chief Justice, and Mr. Justice Pullan.. 
Dewan BHAGWAN DAR-—-AcCUSED— 
APPELLANT 
versus 
EMPEROR—REsSPoNDENT, 

Penal Code (Act XLV of 1860), s. 499, Excep. III, 
—Defamation—Criticisms on conduct of public ser- 
vant—Mis-statement- of facts, effect of—Defence of 
fair comment, scope of. . 

Defamatory allegations cannot be justified on the 


ground of fair comment when they are based on 
mis-statement of facts. [p. 481, col. 2.] 


Criminal appeal from an order of the 
Assistant Sessions Judge, Dehra Dun, 
dated the 7th of June, 1926. 

Mr. Nehal Chand, for the Appellant. 

The Government Advocate, for the Crown.’ 

JUDGMENT.—This is an appeal by 
one Bhagwan Das the Editor of a paper 
known as-the Awaz in Meerut. The case 
was tried bya-Jury. The charge against 
him was one of: libel under s. 500 of the 
Indian Penal Code and the allegation was 
that -he had published in his newspaper 
continuously a series of defamatory state- 
ments and personal criticisms upon’ Mr, 
Grant, Collector of Saharanpur. Mr. Nehal 
Chand,a Barrister of great experience in 
this Court, has represented the appellant 
here, and he has been unable to find fault 
with the heads of the charge, and in the 
ordinary way that would dispose of-this 
case, butit happens to be that the Collector 
of Saharanpur is a European and the appel- 
lant an Indian, and, therefore, the new pro- 
vision in the current Cr. P. C. compels this 
Court to entertain an appeal upon the facts 
as well as upon law. . From first to last 
throughout the proceedings there is not to 
be found a trace even of an attempt by the 
appellant to justify the statements which 
he made about the Collector, upon which 
the criticisms were based. Asa matter of 
fact the conduct of newspaper engaged in 
criticising: public affairs demands from the 
Editor a high degree of intelligence, a 
high degree of education and & high degree 
of tact and taste. The appellant appears tó 
be lacking in all-these qualifications." He, 
on the question of fact, suggested through 
his Counsel that ‘the relevant exception to 
the definition of defamation inthe -Code 
was the section which runs as follows: ` “It 
is not defamation to express in good: faith 
any opinion whatever respecting the con- 
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duct of a publie servant in the discharge of 
his publie functions, or. respecting his 
character, so far as his character appears in 
that conduet and no further." The two 
relevant features of that definition which 
apply to this appellant in his attack upon 
Mr. Grant are the words "good faith" and 
"conduet".: The appellant has yet to learn, 


. it seems, that the protection there given to 


fair comment upon the conduct and 
character of public servants, is the pro- 
tection given by the law in the public’ 
interest to the free expression of opinion, 
so that a man may without fear of the 
consequences express an honest opinion on 
facts. But the words “conduct of a public 
servant mean whathe has done, not what 
he has not done, and it is no comment upon 
the conduct of a publie servant to make 
defamatory and injurious charges based 
upon imaginary statements of faet. The 
fundamental principle underlying that 
definition is better expressed in the English 
form of pleadings than it happens to be in. 
this exception to the definition. Following 
the principles laid down for generations by 
the Common Law in England an English 
Pleader always pleads, so far as the allega- 
tions complained of consist of statements of 
fact, that they are true in substance and ‘in 
fact; so far as‘they are expressions of 
opinion that they are fair comments and 
by English Law it is impossible to justify 
allegations on the ground of fair comment 
the moment it is shown that the criticism 
is based upon a mis-statement of facts. The 
same result is obviously arrived at by this 
section in the implication of the words 
"good faith". There is nothing more 
wicked and nothing which may be so 
injurious to a man who is unable to protect 
himself, than for an editor ofa publie news- 
paper, the contents of which may be spread 
broadcast through every section of the com- 
munity, to make reckless and imaginary 
criticisms on a man, with charges of mis- 
conduct without any foundation or author- 
ity to justify thesame. The exception to the 
definition entirely breaks down. There is 
a further complaint, for which there is not 
the slightest evidence, that the Judge 
at the trial unlawfully prevented the 
appellant, who conducted his own case, 
from cross-examining the complainant, Mr, 
Grant, as much as he, the appellant, wished, 
All we can say is that we have had nothing 
laid before us which would justify that 
allegation. The learned Judge himself hag 
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made a note on the récord complaining that 
he was compelled to disallow a great 
number of not only irrelevant, but also 
improper questions, We understand the 
distinction drawn by these two words to 
mean that the improper questions were 
really offensive questions, because to bé 
strict, an irrelevant question is an improper 
“one, but having regard tothe obvious lack 
of education and ordinary sense of the 
appellant, it would be unfair to attribute 
to him knowledge of what was relevant and 
what was irrelevant, but he must know 
quite well what is offensive and what is in- 
offensive. 

The result is that the appeal fails, but 
we are unable to leave the matter there. It 
is a foul libel without a shadow of justifica- 
tion. Unfortunately the appellant has 
acquired a reputation for this class of 
literature. Oneis compelled to recognise 
and take into account that to a gentleman 
in the position of a Collector in his private 
capacity alone, which probably Mr. Grant is 
too high-minded to make a matter of publie 
complaint, persistent persecution of this 
kind is bound to bea source of anxiety and 
pain, but a man who is confident that he is 
doing his duty, as a rule prefers to ignore 
it, and to try and forget the personal side 
of the question.. But a stage is reached, if 
the criticism is sufficiently malicious, when 
the highest official is compelled in justice 
to his own health and peace of mind to take 
steps to stop it, and it is hard upon Mr, 
Grant, or anybody else, trying to do his 
duty, that he should be dragged into a 
 Gourt of law and go through the inconveni- 
ence and waste of time over a controversy 
with an irresponsible wind-bag like the 
appellant. The whole thing is a contempti- 
ble and childish waste of time, and it is 
impossible to believe that the appellant 
does not know and appreciate the pain and 
personal inconvenience which he is certain 
to cause toanybody whom he attacks with 
sufficient persistency. u 

A zealous public champion writing from 
the highest motives may honestly feel him- 
self called upon to criticise a public man 
even to the extent of exceeding the limits 
of fair comment and bring himself within 
the reach ofthe law, but when a decent 
minded person finds against his own belief 
ande against his own original intentions, 
when he gates into a Court of law, that he has 
exceeded what the law permits, he has one 
locus penitentie, which no man with any 
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claim to deceney would fail to seize at the. 
earliest opportunity,to make amends and. 
to give proof of the necessity of hisoriginal 
mistake. The appellantin this case, even 
if he had not felt so disposed before, had an 
opportunity after fiveof his fellow country- 
men had unanimously condemned his con- 
duct, even although according to him the 
Judge had tried him unfairly, to show that 
he was sorry. Finding that he had done 
wrong, given unnecessary pain, and broken 
the law, ifhe hadashred of decency, the first 
thing he would have done would have been 
to express to the Courtand to the complain- 
ant hisregret thathe had exceeded the limits 
of the law and tendered an apalogy to the in- 
jured person, an act which can do no body 
any harm, but on the contrary may frequent-, 
ly put an end to painful situations. Instead 
of that he has chosen to come to this Court 


. persisting in his malicious designs, wan- 


tonly making the allegations which the 
Court below has rejected, and adding to 
them a most malicious, defamatory and 
irrelevant notice of appeal filed in this 
Court. lt is impossible to pass over such 
conduct without taking judicial notice of it 
as it deserves. ` 

We have dwelt upon the aspects of the 
private attack upon Mr. Grant as an indivi- 
dual, but there is the public interest in- 
volved. ‘There are few things more danger- 
ous . than what is sometimes called a 
"gutter press" amongst a half educated 
population, or a population which contains 
a large illiterate element. The reason is 
that the less educated you are the less you 
are able to distinguish the wheat from the 
chaff, and the more you are disposed to 
attribute weight to everything which 
appears in print, With a large number of 
people the mere fact that allegations of 
this kind against a Collector appear in 
print and are repeated from time to time 
in print, and the Collector says nothing ` 
and the Government do nothing, isa suffi- 
cient justification for them to form .the 
opinion that the allegations and the charges 
which are being made}must be well found- 
ed. The result is to excite the minds of 
ignorant people and to lead them into 
trouble. It is liable, ifcarried to extremes, 
to make ignorant people commit crimes of 
violence and breaches ofthe public peace, 
We think, not merely because the appellant 
has aggravated his offence by repetition 
and even during this'appeal, but because, 
in our opinion, he isa real public danger tg - 


(98 I. O. 1926) j 


himself and to the community, that he 
ought to be detained in eustody for as 
long a period as possible. Having regard 
to his general attitude, his reckless state- 
ments, his uncontrollable malice, and the 
obvious importance which he attaches to 
himself and to what he says, we have grave 
doubts as to whether his mind is well 
balanced. If this is the case, it is more his 
misfortune than his fault, but a long im- 
prisonment will have two effects. It will 
remove temporarily from his surroundings a 
publie danger, and it will enable the Prison 
Authorities to make, what we consider 
necessary in the circumstances, a careful 
enquiryinto the state of his mind. We 
think this is as bad à case as it is possible 
to be. We think that the maximum 
punishment is the only appropriate one 
under the circumstances. We, therefore, 
enhance the punishment to two years’ 
simple imprisonment on each count, We 
. retain the fine, but we follow the example 
Bet by the learned Judge and direct that 
the three terms of imprisonment run con- 
currently. 


A. N. A, Order accordingly. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENOE No. 439 or 1920. 
August 5, 1926. 
Present:—Mr. Justice Banerji. 
SITA DAS—APPLICANT 
versus 
JAISRI DAS—OCOMPLAINANT. 

Cr. P. C. (Act V of 1898), s. 145—Dispute as to-crops 
—Crops harvested before initiation of proceedings—~ 
Jurisdiction of Magistrate to proceed —Immoveable 
property’. TTE" 

A Magistrate has no jurisdiction to proceed under 
s. 145, Or. P. O., in the case ofa dispute relating to 
crops, where, before the initiation of the proceedings 
under the séction, the crops are severed from the 
land and consequently cease to be immoveable pro- 
perty. [p. 484, col. LJ 


Oriminal reference made by the Sessions 
Judge, Gorakhpur, dated the llth of June, 
1926. 

REFERRING ORDER.—This is an 
application in revision from an order of a 
Firat Olass Magistrate in a proceeding 
under s. 145, Cr. P. ©. The proceeding 
started on the complaint of one Jaisri Das 
&gainst the present applicant. In this com- 
plaint it was alleged that the complainant 

gaisri Das was in possession of a plot 
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No. 116 situated in village Billaspur and 
had sown a crop in it but the opposite 
party, the present applicant, wanted to cut 
the crop by force and it was, therefore, 
prayed that the crop should be ordered to 
be cut under Police supervision and should 
then be handed over to the complainant. 
The learned Magistrate, before whom this 
complaint was filed on the 3rd of November, 
1925, called for a report from the Police as 
to whether there was any likelihood ofa 
breach of the peace. In accordance with 
this order the Police made an enquiry and 
submitted a report on the 16th of November, 
1925, from which it appeared that there was 
a likelihood of a breach of the peace. But 
it is clear from this report itself that when 
the investigating officer reached the spot 
the crop in dispute had already been cut 
and stored. Before making his report the 
investigating officer aitached this crop and 
made it over to the Mukhia of the village 
for safe custody, Itis clear, therefore, that 
there was no crop standing when the Police 
report was received by the learned Magis- 
trate so that there could be no dispute 
relating to immoveable property within the 
meaning of Oh. XIlof the Or. P. O. The 
learned Magistrate, however, assumed juris- 
dietion under s. 146 and issued a notice 
calling upon the parties to file their written 
statements as to the fact of actual posses- 
sion. The parties filed written statements 
and led evidence in support of their res- 
peetive claims. Asa result of the enquiry 
the learned Magistrate came to the conclu- 
sion that the plot No. 116 was in possession 
of Jaisri Das and passed the following 
order:—‘‘So I declare the first party to be 
in and to be entitled to the possession of 
the plot. in question and forbid all dis- 
turbance to the possession of the first party 
(which is alleged there to be weaker for 
being alone while the second party is form- 
ed here of several members and is support- 
ed by othersas well) by the second party 
until the first party is evicted in due course 
under the authority of some competént 
Court," In the course of the enquiry it was 
further found that the present applicant 
had cut not only the crop of the plot in 
dispute but also of some other plots and 
the whole crop had been mixed together, 
It was this crop that had been attached by 
the Police as mentioned above. In view 
of these facts the learned Magistrate further 
directed the Police to divide the crop 
between the parties in proportion to the 
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area -of the various-plots from which it had 
been reaped. Hence the present application 
for revision.‘ 

Having perused the record of the case I 
find that the whole proceeding of the learn- 
ed Magistrate is without any jurisdiction 
and must -be set aside. 
the crop which -was the subject of dispute 
between the parties had already been cut 
and stored before the learned Magistrate 
issued the notice under s. 145, Cr. P.O, 
Section 145 relates only to dispüte about 


immoveéable property. Standing crops are: 


immoveable property within the meaning 


of cl. (2) of s.- 145. But-erops that have: 


been severed from the lend are notimmove- 


able property at all and a dispute relating : 
to such crops cannot be said to be- a -dis-- 
In: 


pute relating tc immoveable property. 
support of this view reference may be made 


to a case reported as Chaurasi v. Rama. 
Shankar (1) The learned Magistrate had, - 


therefore, no jurisdiction to proceed under 


8. 145. I, therefore, submit the record of the: 
case to the Hon'ble High Court with the 
recommendation that the whole - próceed-: 
ing:be quashed and the order passed by the 


leatned Magistrate be set-aside. 
Mr. A. P.-Bagchi, for the Applieant. 
JUDGMEN T.—I accept the recom- 
CE E of the learned Sessions Judge. 
A.N Reference accepted. ' 


(1) 28A. 266; A. W.N. (1805) 278; 3A.L. J. 13; 3 
Cr, L. J, 52. 
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- RANGOON HIGH COURT. 
ORIMINAL APPEAL No. 722 or 1926. 
J uly 28, 1926. 
Présent —J ustice Sir Benjamin Herbert , 
s Heald, Kr., and Mr. Justice Chari. 
| EMPEROR- Paospcuron 
ersus : 
NG GA PO BYU iN ANOTHER— ACCUSED 
'^ RESPONDENTS. . 

Cr P. C. (Act V of 1898), s. 342—Examination of 
accused—N on-compliance, whether vitiates trial—Ac- 
quittal. f 

Omission to'examine the accused as required by the 
imperative provisions of s. 342, Or. P. C., vitiates a 
trial. even though it has resulted in an acquittal, 


King- Emperor: v. Kyan Baw (1), relied on. 


Criminal appeal against an order .of the 


Additional Sessions Judge,-Pyapon, in id 

sions. Trial No. 63.o0f 1925. 
JUDGMENT.—The- rangen Po 

Byd'and Po Twa, together with a"third 
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accused person, Po Tin, were committed 
for trial on charges of robbery and murder. . 

They were tried by the Additional 
Sessions Judge of Pyapon on charges under 
88. 392 and 302 read with s. 34 of the Indian 
Penal Code and were acquitted. 

The Local Government has directed the 
Government Advocate, as Publice Pro- 
secutor, to present an appeal to this Court 
against the acquittal of the respondents, 
and the respondents have been re-arrested 
and have been represented by Counsel at 
the hearing ofthe appeal. On a perusal of 
the Sessions Court's record we find that the 
Additional Sessions Judge omitted to 
examine the accused. The examination of 
the accused recorded by the First Addi- 
tional Magistrate of Dedaye was put in 
evidence for the prosecution under the 
provisións ofs.2e7 of- the Cr. P. C. The 
entry in the case-dimy ‘in the Sessions 
Court at this stage was as follows :— 

" Examinations of accused by the Magis-°. 
trate read to the accused. They all admit | 
them as correctly recorded. Admitted as 
Exhibits K, L, M. Summary of defence: 
recorded, Examined all defence witnesses.” 

There is nothing in the diary to show 


. that the accused were examined by the 


Additional Sessions Judge under the pro- 
visions of s. 342 of the Or. P. C. and there ‘is - 
no record of such examination on the 
Sessions Cóurt's file. 

It was stated in the case of King Emperor 
v. Kyan Baw (1) that s. 342 is imperative 
and requires the accused to be éxamined 
after the witnesses for the prosecution have 
beed examined. That provision of law has 
been particularly brought to thé' notice of 
all Magistrates and Sessions Judges in 
para. 419 of the Burma Courts Manual and 
it has been repeatedly affirmed by the High 
Courts in India. 

In these circumstances we are of opinion 
that we should not be justified in acting on 
the record of the Sessions Court as if the 
trial of the respondents in that Court had 
been a proper trial, and that we ought to 
direct that the respondents be now tried 
according to law. 

We, therefore, direct that the respondents 
be re tried by the Sessions J udge of Pyapon: 
m Es aa commitments. 


Re-trial ordered, 
a) 2L B, R, 23951 Or, L, J. 73%" 


e 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 507 or 1926. 
September 7, 1326. 
Present :—Mr. Justice Sulaiman 
and Mr. Justice Banerji. 
BEHARI— APPELLANT 
versus 
EMPEROR— OrrosiTE PARTY. 
Cr, P. C. (Act V of 1898), s. 288—Statements of wit- 
mess before Committing Magistrate, admissibility of. 

‘Statements of a witness made before a Com- 
mitting Magistrate can, if such witness is produced 
and examined, be used as evidence for all purposes 
not only for purposes of corroboration or contradiction. 
[p. 487, col. 1.] 

Emperor v. Dwarka Kurmi (3) and Jehal Teli v. 

Emperor (4), approved. 


Criminal appeal from an order of the 
i tae Judge, Muttra, dated the 12th July, 
1928. 

' Mr. K. N. Laghate, for the Appellant. 
The Government Advocate,for the Crown. 


JUDGMENT.—This is a criminal 
appeal from a conviction under s. 302 of 
the Indian Penal Code, The accused has 
heen charged with the offence of murder- 
ing his wife, Musammat Gobardhani. For 
the last three years or so there had been 
an illegal intimacy between the accused's 
wife and a shopkeeper named Masna. The 
brothers of the accused disliked this and 
when the intrigue was not stopped they 
separated their part of the house by means 
of a partition wall a few months before 
tha occurrence. Some complaint had been 
filed by Masna's father in a Criminal Court 
and the 3rd of June, 1926, was fixed for its 
hearing. Masna came over and asked the 
accused to give evidence on behalf of his 
father. The accused declined to do so. 
His wife Musammat Gobardhani also tried 
to persuade him to give evidence but he 
persisted in refusing to go to Court. Mus- 
sammat Gobardhani, however, herself offered 
to give evidence on behalf of her para- 
mour's father. One can imagine that the 
accused would not have liked this idea. 
The prosecution theory is that the accused 
very much disliked it and feared that as 
soon as Masammat Gobardhani was cross- 
examined the whole scandal would be 
made public and he would be discharged. 
Musammat Gobardhani was certainly mur- 
dered on the night preceding the 3rd of 
June, 1926. Her dead body was found in a 
well next morning. When the body was 
taken out of the well it was sent for post 
mortem examination and the Doctor found 
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that there were marks of burning on her 
body. There was a mark half an inch wide 
on the front part of the neck and there 
was an ecchymosis under the skin of the 
neck on the front and sides. The eye-balls 
were found protruding. There was no 
frothy serum in the left lung which was 
congested nor was there any water in 
the stomach. The post mortem examina- 
tion took place on the 4th of June, 1926; 
and some decomposition had set in. The 
Doctor was nevertheless of opinion that the 
death was due to strangulation and that 
the body was thrown into the well after 
her death. The Doctor further thought 


. that there had been some burning during 


her lifetime, When examined in Court, 
ihe Doetorstated that there was a slight 
indieation of goose skin on the soles but 
not on the palms or any other pars of the 
body. There were marks of burning on the 
inner sides of the thighs and there were 
also marks on the neck. The Doctor 
thought that possibly she was burnt while 
there was life in her but was “drowned” 
after she had died. He, ‘however, admitt- 
ed that she had been burnt during her 
lifetime; she must have screamed but the 
condition of the blisters containing serum 
and the charring skin suggested to him 
that the burning took place when there 
was life in the body. When the body was 
discovered from the well it had no sari 
on but was wrapped in a small piece cf 
scarf. On the other hand when the Sub- 
Inspector inspected the house of the 
accused he discovered that the remains of 
a burnt dhoti were found in the outer-room: 
The wellin which the body was discover- 
ed was one furlong from the house. Having 
regard to these circumstances we aresatisfed 
that it could not have been a case of suicidé 
and the deceased could not have thrown 
herself into the well and diedin that way. 
It is inconceivable that she would run toa 
distant well half naked and the existence 
of the marks on her neck and ecchymosis 
under the skin of the neck both on the 
front and sides is inexplicable, if the theory 
of drowning were to be accepted. The 
mere fact that goose skin was found on the 
soles does not conclusively show that she 
was really drowned. The goose skin was 
not on the palms or any other tender part 
of the body. So long as there was some 
warmth in the body such goose skin can be 
caused specially if the body is thrown into 
water soon after death, We must, there- 
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fore, agree with the Court below that the 
deceased was murdered on that night. 

The deceased with a child used to sleep 
downstairs and the accused as well as one 
Mangla used to sleep upstairs. Mangla had 
been away that evening and when he re- 
turned at 1 a. M. he did not find the accused 
or his wife in the house. It is, however, a 
eurious fact that he did not do anything or 
search for them. It is also satisfactorily 
proved that- about 9 pP. m. on that night a 
flash of light in the house was seen by 
several persons in the village, Three men, 
Mansa, Ghisi and Patti came to the accused's 
house at the sight of this light and ques- 
tioned the accused. He stated that rem- 
nants of pieces of cloth of his tailoring 
shop had caught fire and he was extinguish- 
ing them. About 4 a.m. in the morning 
the accused went out of his house and 
awakened Roshan and Tiku his brothers 
and enquired whether his wife was there. 
His mother replied that as she did not 
come to their house shecould not be ex- 
- pected to be there. The accused then 

. ealled his brothers to come apart and told 
- them that his wife was missing and that 
they should savehim. This talk was over- 
heard by one Ohbappna from his roof and 
on.being told that the accused's wife was 
missing he suggested that a search should 
be madein the house. The party then went 
into the aceused's house and found the re- 
mains of burnt clothes and noticed that a 
woman's dhoti had been partially burnt. In- 
formation was then communicated to the 
Mukhia to whom the accused stated that his 
wife had been enticed away by some person, 
On being told that she had not taken any- 
thing but a scarf with her the Mukhia be- 
came suspicious and suggested that asearch 
should be made in the wells of the village, 
The dead body was found in Jwala’s well 
and was taken out and marks of burning 
were discovered. The accused then said 
that his wife had burnt her dhoti, left it at 
his house and then had thrown herself into 

a well. 

It is a significant fact that on that night, 
light’ was seeninside the accused’s house 
while the accused was awake and marks 
of burning were found on the dead body of 
his wife. Itis impossible to believe that 
when the accused came downstairs to ex- 
tinguish the fire he would not have tried to 
awaken his wife to help him. The condi- 
tion ofthe room showed that much water 

"had been thrown on the fire in order to ex- 
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tinguish it as was noticed by the witnesses. 
Under these circumstances the accused 
could not have allowed his wife to remain 
sleeping in the next room without crying 
for her help. Itis also difficult to believe 
that he would not have noticed her absence 
from the room, if she had been absent. 

If she had first burnt her dhoti and then 
left the house she would have been absent 
when the aecused came down to extinguish 
the fire. The room in which the fire was 
burning and the room in which she slept 
are adjacent and the accused must have 
noticed her absence. At that time of the 
night he raised no hue and cry and did 
not report to any one that his wife had 
absconded. Furthermore, the conduct of 
the accused when he went over to his 
brothers to report her absence also suggests 
that he had something to conceal. The 
murder undoubtedly took place in the 
house of the accused in which he slept. 
We find it difficult to believe that the 
accused  eould not bave discovered it 
earlier than 4 A. M. on that morning. 
His conflicting statements made to the 
Mukhia are also against him. It is true 
that owing to thelong continued intrigue 
the aecused might have got used to it 
but there was a fresh provocation, when 
in spite df his refusal, his wife offered to 
goto Court and to give evidence on be- 
half of Masna's father which must have 
aroused apprehension in the mind of the 
accused that the scandal would be made 
public. Thereis no direct evidence con- 
necting the accused with the murder of his 
wife but all the circumstances, in our opin- 
ion, point to that conclusion unmistake- 
ably. The learned Judge has believed this 
evidence and we think that he was fully 
justified in acting upon this circumstantial 
evidence. We must, therefore, uphold the 
conviction of the accused. i 

We have overrulled the point of law rais- 
ed by the learned Vakil for the accused 
that the statements of Roshan and Tiku 
made before the Committing Magistrate 
though admitted by the Judge under 
8, 288 of the Cr. P. C. cannot be used as 
substantive evidence and could only have 
been used for the purpose of corroboration 
or contradiction. Under the old Code there 
was some conflict of opinion. In the 
earlier cases, namely, Queen-Empress v. 
Dan Sahai (1) and Queen-Empress v. Nir- 
(D 7 A. 862; A. W. N. (1885) 259; 4 Ind. Dec. (N. &) 
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mal Das (2) it was suggested that such 
statements could not be used as substantial 
evidence. But in the case of Emperor v. 
Dwarka Kurmi (3)a Bench of this Court 
held that statements made before a Com- 
mitting Magistrate could be admitted as 
evidence. Since then the section has been 
amended and reads as follows:— 

"The evidence of a witness duly record- 
ed inthe presence of the accused under 
Ohap. XVIII may, in the discretion of the 
presiding Judge, if such witness is pro- 
duced and examined, be treated as evi- 
dence in the case for all purposes subject 
to the provisions of the Indian Evidence 
Aet, 1872.” 

This, in our opinion, makes it quite clear 
that statements when admissible under 
the Indian Evidence Act can be admitted 
"for all purposes" and not only for the 
purpose of corroboration or contradiction. 
. The use of the expression “‘for all purposes" 
was clearly intended to remove the pre- 
vious conflict. The words “subject to the 
provisions of the Indian Evidence Act, 
1872” mean nothing more than that such 
statements should not contain matters 
which would be irrelevant or inadmissible 
under that Act. After expressing this opin- 
ion our attention was drawn to the case 
of Jehal Teli v. Emperor (4) where this 
view has been accepted. 

"We find, however, that the accused is 
a young man ofabout 22 years of age and 
his wife was openly immoral He put up 
with her immorality for some time but she 
proved too much for him and was bold 
enough to offer to go to Court and give 
evidence on behalf of her paramour's father 
very much to the dislike of the accused. 
The: accused must have resented it ex- 
tremely and must have felt that he would 
be considerably disgraced by this act. It 
was in that moment of despair that he 
- must have committed this murder. 

We, therefore, think that the ends of 
justice will be met by reducing the sen- 
tence toone of transportation forlife. We 
accordingly uphold the conviction but re- 
duce the sentence to one of transportation 
for life. 

A. N, A. Sentence reduced. 


O22 A. 445; A. W. N. (1900) 169; 9 Ind. Dec. (x. &) 
1334; 

(3) 28 A. 683; A. W, N. (1906) 187; 4 Or. L. J. 61; 3 
A. D. J: 852 


(4) 84 Ind. Oas. 334; 3Pat. 731; A. L R. 1925 Pat, 
51; 6 P. L. T. 53; 26 Or. L. J. 270. 
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ALLAHABAD HIGH COURT. 
ORIMINAL REFERENCE No 425 or 1926. 
August 5, 1926. 
Present:—Mr. Justice Banerji. l 
BUDH SINGH AND ANoTHER--ACCUSED . 
versus 


EVPEROR—Opposits Parry. 

Penal Code (Act XLV of 1860), s. 176—U. P. Land 
Revenue Act (IIT of 1901), s. 46—-Zemindar realising 
more than recorded rent—Duty to give information to 
officers concerned —Requisition by officer, necessity of 
—Conviction, legality of. 


The mere fact that a zemindav realised more than 
the recorded rent from his tenant for a long time 
without giving information about it tothe officials 
concerned does not render him liable to be convicted 
for an offence under s.176 of the Penal Code, read 
with s: 46 of the U. P. Land Revenue Act inasmuch 
as under the latter provision he is not legally bound 
to give the information to the public servants con- 
cerned in the absence of a requisition for such infor- 


"mation from a public servant. fp. 488, col. 1.] 


Criminal reference made by the Sessions 
Judge, Mainpuri, dated the 15th June, 1926. 


REFERRING ORDER.—Budh Singh 
and Ganga Singh have been convicted by 
Babu Murari Lal, Magistrate First Class, 
Etawah, under s. 176, Indian Penal Code, 
and each of them has been sentenced to'pay 
a fine of Rs. 30. 

The facts on which the applicants have 
been convicted, as appears from the judg- 
ment of the lower Court, are that theyare 
zemindars of village Dadra and that they 
have been realizing more than the recorded 
rent from their tenants for a long time 
without giving any information about it 
to the officials concerned. The learned 
Magistrate was of opinion that the appli- 
cants omitted to perform a legal obligation 
by intentionally withholding the inform- 
ation. The applicants in revision have set 
forth several grounds on which they im- 
pugn the judgment of the lower Court, 
but the only point argued before me is 
that the facts as found by the Magistrate 
do not constitute an offence under s. 176, 
Indian Penal Code. I think the ground 
taken by the applicants is correct in law. 


Looking tos. 46 of the Land Revenue 
Act, I find it laying down "any person, 
whose rights, interests or liabilities are re- 
quired by any enactment for the time 
being in force, or by any rule under any 
such enactment, to be entered ih any 
official register by a qanungo or patwart, 
shall be bound to furnish, on the requisi- 
tion of the:ganungo or patwari, or of any 


- 


under s. 176, Indian Penal Code. 
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Revenue Officer engaged in compiling the 
register, all information necessary for the 
correct compilation thereof." It will thus 
appear from this section that the appli- 
cants were bound togive correct inform- 
ation about the rents that they were realiz- 
ing from the tenants on the requisition 
of the ganungo or patwari or of any officer 
engaged in compiling the register. Sec- 
tion 176, Indian Penal Code, lays down: 
“Whoever, being legally bound to give any 
notice er to furnish information on any 
subject to any publie servant, as such, 
intentionally omits to give such notice or 
to furnish such information in the manner 
and at the time required by law, ete., 
ete." < 
Looking to these two sections, it appears 
to me clear that the applicants would have 
been bound to give correct information 
about the rent that they were collecting 
when they would have been asked by the 
Revenue Officers and if the information 
would not have been supplied or wrong 
information would have been given, then 
the applicants would have been guilty 
Without 
being asked to give information on the 
subject by the Revenue Officers, I think 
the applicants were not bound themselves 


to give information on the subject. The 


case was tried summarily and so there are 
no notes of evidence and the conclusion at 
which the lower Court arrived on the evi- 
dence before it was only that the appli- 
cants were realizing more rent than was 
recorded in the papers and they did not 
give the ,information of the rent that 
they were realizing from the tenants to the 
officers concerned. In my opinion, these 
facts do not constitute an offence under 
8. 176 of the Indian Penal Code. 

I, therefore, submit the record to the 
Hon'ble High Court with the recommend- 
ation that the convietion and the sentence 
be set aside. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—I have heard the As- 
sistant Government Advocate. I accept 
the Reference and set aside the conviction. 
The fine, if paid, will be refunded. 

A. N. A, Reference accepted. 
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MADRAS HIGH COURT. 
CnrMINAL Revision Oasu No. 680 or 1925. 
CRIMINAL APPEAL No 594 or 1925. 
(Taxen op No. 42 or 1925). 

January 6, 1926. l 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. - 

In re MUNIYAN alias POOOHI—Accuszp. 

, Penal Code (Act XLV of 1860), ss. 892, 404—Robbery, 
gist of -Madras Criminal Rules of Practice, r. 288— 
Offences of robbery and murder—Joint trial, legality 
of—Jury, misdirection of. 

Under` r. 238 of the Madras Criminal Rules of 
Practice, in a trial on. charges of robbery and murder, 
the charges should be tried separately. It is irregular 
for a Sessions Judge to try both charges together, the 
first with a Jury and the second with jurors sitting 
as assessors. [p. 488, col. 2.] 

Where the jewellery of a deceased child was dig- 
covered in the possession of an accused, charged with 
robbery and murder,and the Judge toldthe J ury 
that ifit had been removed from her person after her 
death, the offence committed was one under s. 404 
Penal Code: 

Held, that that was not a proper direction, inasmuch 
as the question ‚for consideration was whether the 
murder had been committed for the purpose of stealing 
the jewelsandif it had been committed for that purpose 
the offence was one under s. 392, Penal Code. [p. 488, 
col. 2; p. 489, col. 1.] 


Criminal appeal against an order of the 
Court of Session of the Ramnad Division at 
Madura in Case No.20 ofthe Calendar 
for 1925. 

Mr. T. S. Viswanatha Ayyar, 
Defence. 

The Public Prosecutor, for the Crown. 


JUDGMENT.—The appelant was 
charged with the offences of robbery and 
murder. The Sessions Judge tried both 
the charges together, the first with a Jury, 
and the second with jurors sitting as 
assessors. In doing so, he overlooked r. 
238 of the Criminal Rules of Practice, 
which lays down that in a case of this 
nature, the charges should be tried sepa- 
rately, 

On the charge of robbery, the jurors 
found that an offence under s. 404, Indian 
Penal Code, had been committed. The evi- 
dence was that, shortly after the murder, 
the murdered girl’s jewellery was discover- 
ed in the possession of the appellant The 
Judge told the Jury that, if it had been re- 
moved from her person after her death 
the offence committed was one under g. 404. 
Indian Penal Code. That was nota proper 
direction. The question for consideration 
was whether the murder had been com- 
mitted for the purpose of stealing the 
jewels. Ifit had been committed for that 


for the 
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purpose, the offence was one under s. 392, 
' Indian Penal Code. It is clear that the Jury 
was misdirected. We must set aside the 
conviction. As, however, we are confirming 
the conviction under s. 392, Indian Penal 
Code, it is unnecessary to order a re-trial on 
‘the charge of robbery: 

.. On the other charge, the assessors un- 
animously found the appellant guilty. That 
Rakki was murdered on the morning of 
26th March, 1926, is quite clear. She left 
‘her house to go out to workin the morning 
‘and several hours later her dead body was 
discovered by P. W. No. 1l. On it were 
ten incised wounds. The evidence con- 
necting the appellant with the murder 
comes from P. Ws. Nos. 13, 14 and 15. P. 
W. No. 13 saw the girl near the scene of the 
murder and talked to her. Shortly after- 
"wards he met the appellant, who was earry- 
ing an aruval, going in that direction. P. 
W. No. 14 saw the appellant and the girl 
together on the bund. P. W. No. 15 a little 
later saw the appellant and the girl strug- 
gling together. He ran there, met the 
appellant, who was covered with blood, and 
conversed with him, Afterthe appellant 
had gone, he went and looked at the girl's 
body. If the evidence of these witnesses 
is believed, there can be no question as 
to the guilt of the appellant. 
criticism that can be made against them is 
that their evidence was not forthcoming 
for several days, but we see no reason to 
disbelieve them on that account. They 
seem to be perfectly disinterested persons 
who have no motive whatever to perjure 
‘themselves, against the appellant. Their 
evidence was accepted by the assessors, 
‘and by the Sessions Judge and we can 
find no adequate ground for rejecting it. 
Apart from that, there is the evidence of 
the Sub-Inspector, and the Village Munsif, 
that the appellant after his arrest, gave up 
the murdered girls jewels, produced a 
cloth stained with human blood and gave 
information which led to the discovery of 
another similarly ‘stained piece of cloth. 
This evidence, again, there is no reason to 
disbelieve. The jewels have been satis- 
factorily identified as those worn by the 
murdered girl, The Village Munsif and 
P. W. No. 8 have no motive to get up a 
false case against the appellant, and their 
evidence, has, we think, been rightly ac- 
cepted by the assessors and by the Sessions 
: Judge. 
In the result, we must confirm the con- 


BAL OHAND V, EMPEROR, 


The one. 


489 
vietion. The appellant has been called 


. upon to show cause why the sentence should 


not be enhanced, We should not have in- 
terfered, had he been sentenced to death, 
butin view of the time that has elapsed 
since the trial, decline to enhance the sen- 
tence. The sentence is confirmed and the 
appeal is dismissed. 

V. N. V, Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
CriminaL Revision No. 496 or 1926. 
August 18, 1926. 
Present:—Mr. Justice Banerji. | 
BAL CHAND alias BALMUKUND 
AND ANOTHER—-ÁCCUSED— A PPLICANTS 
versus 
EMPEROR— RESPONDENT. 

Cr. P. C. (Aet V of 1898), ss. 215, 887, 439, 526 (8) 
—Order of committal—Interference in revision, prin- 
ciples relating to—Approver, evidence of-—Commit- 
ment based on approver's evidence alone, legality of 
—-Adjournment of case, effect of—Pardon granted 
after adjournment, whether valid. 

A Magistrate who adjourns a case under the pro- 
visions of s. 526 (8), Cr. P. O., does not become func- 
tus officio and is not incompetent to grant pardon to 
an accused after such adjournment. jp. 490, col. 1.] 

. Pardon granted to an accused is not rendered 
ilegal or ineffective by the fact that the trial or 
inquiry was not in progress at the time when the 
pardon was granted. [ibid.| ; 

The real test in deciding whether an order of com- 
mitment should be quashed or notis to see whether 
there is evidence which could fairly be acted upon, 
whether, in other words, & Judge at a trial held with 
Jurymen eould say that there was evidence which 
could go before a Jury. [p. 490, col. 2.] 

Evidence of an accomplice can be acted upon 
without corroboration ina proper ease and, therefore 
the mere fact that the only evidence is that of au 
accomplice is no ground for quashing an order of 
commitment. [ibid] 

Criminal revision from an order ofthe 
Magistrate, First Class, Azamgarh, dated 
the 2nd July, 1926. 

Mr. E. O. O'Neill, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—This is an application 
by three persons under s. 215 of the Cr. 
P. ©. praying that their commitment to 
the Court of Session for offenee punish- 
able under ss. 120 B and 457 read with 
s. 381 of the Indian Penal Code be quashed. 
The learned Counsel for the petitioners has 
taken three main points in this case:— 

(1) That the pardon that was tendered to 
Kapur Chand was illegal, 
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(2) that the offence with which the ac- 
cused are charged does not fall within the 
definition of house- breaking ; aud 

(8) that there was no evidence to warrant 
the accused being committed to the Court 
of Session to stand their trial. 

As regards the first point urged Mr. 
O'Neill on behalf of the petitioners says 
that as the Magistraté had, upon the ap- 
plieation, of three out of the five accused 
persons, postponed the case he had become 
functus officio, and, therefore, could not 
under the provisions of s.337 of the Cr. 
P. ©. tender pardon to Kapur Chand. He 
has based his argument on the ground 
that under s. 526 (8) of the Cr. P. O. the 
Court had to adjourn the ease and having 
adjourned the ease the Magistrate could 
do nothing in the matter. Iam ofopinion 
that there is no force in this contention. 
Section 337 ofthe Cr. P. O. does not rə- 
quire that atrial of an enquiry should be 
in progress when the pardon is tendered. 
The Magistrate was the only Magistrate 
who had jurisdiction to enquire into the 
ease and although he had postponed the 
investigation or enquiry he had not ceased 
to be the Magistrate who would be or was 
investigating or enquiring into the offence 
which the accused persons are said to have 
committed. My attention has been drawn 
to the case of Kishori Gir v. Ram Narayan 
Gir (1). Iam of opinion that that case 
bas no bearing on the question of the 
competency or otherwise of the Magistrate 
granting the pardon. 

As regards the second point taken I have 
not gone into the faets of the case to see 
whether -the prosecution has made outa 
case or not but forthe purpose of coming 
to the conclusion whether a charge under 
s. 457 could or could not be framed against 
the accused I have examined the  allega- 
tion made on behalf of the prosecution 
against the accused. It is impossible for 
me to say that upon the statement of facts 
the Court could not frame a charge under 
8.457 read with s. 381, It will be a matter 
for the Court trying the aecused to decide 
what facts the prosecution have proved to 
bring the offence, if ‘any, within the pur- 
view of that section. 


The third point which Mr. O'Neill has 
very strenuously argued before meis that 
I should quash the commitment under s. 
215, Cr. P. C. Under that section it is only 


' (1) 8 0. W. N, 77; 1 Or. Iu J. 46; 
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on a question of law that the High Court 
would be justified in quashing a commit- 
ment. It has also been urged by the 
learned Counselfor the petitioners that if 
the case does not come within the purview 
ofs,. 215, I should, acting as a Court of 
revision under s. 439, set aside the commit- 
ment. I decline to. doso. Iam of opin- 
ion that to test whether there is or is not 
evidence for a Judge to decide and to quash 
a commitment it is unnecessary toaccept the 
evidence forthe prosecution. Whether the 
evidence is believed or disbelieved at the 
trial isa matter with which Jam not 
concerned, The main evidence against the 
accused, as it appears from the order of 
commitment, is that one of the persons con- 
cerned in the theft has been granted pardon 
and being an accomplice his evidence is not 
entitled to weight. The real test in decid- 
ing as to whether thereis evidence which 
could fairly be acted upon is to see 
whether a Judge atatrial held with the 
aid of Jurymen could say that there was 
no evidence which could go before a Jury. 
Whether an accomplice can be believed or 
whether the evidence of-an accomplice hag 
been corroborated is a matter for decision 
at the trial. I cannot, sitting as a revisional 
Court, decide whether the statement of 
Kapur Ohand should or should not be 
believed. Mr. O'Neill has referred me to a 
number of cases and he has submitted that 
the universal practice is not to believe the 
testimony of an approver unless itis corro- 
borated in material particulars. One of 
the cases he has referred to in his argument : 
is the case of Abdul Karim v. King-Emperor 
(2). At page 113* I find the following observa- 
tion of Mr. Justice Banerji;—"I am, there- 
fore, unableto regard him as an accom- 
plice ofsuch an exceptional kind as would 
justify the Court in dispensing with the 
necessity of the confirmatory evidence 
which is ordinarily required in the case of 
an accomplice.” 

Section 133 of the Indian Evidence Act to 
my mind clearly lays down that the evis 
dence of an accomplice only can be acted 
upon in spite of s. 114, illustration (b) of 
the Evidence Act. Itis thus impossible for 
meto hold that the evidence of an accom- 
plice uncorroborated cannot be said to be 
evidence against an accused. In fact, the 
ruling referred to above to my mind 
implies that an accomplice may give such 

(2) 1A. L. J. 110; 1 Or. L. J. 211. 

"*Page ófl A. La J.—[Ed.] 
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evidence that no corroboration at all would 
be required. I am, therefore, unable tosay 
that there is any evidence against the 
petitioners which could not goto a Jury. 

A number of other cases have been re- 
ferred to but no useful purpose would be 
served by discussing all those cases. 

Mr. - O'Neill has: pressed before me 
specially the case of Raja Singh and has 
argued that the Magistrate who committed 
the case toSession did not believe implicitly 
the statement of the accomplice while deal- 
ing with the case of Raja Singh, and he 
has further submitted thatthe principle 
laid down in Akbar Ali v. Raja Bahadur 
(3) has not been understood by the learned 
Magistrate. Iam unable to accept that 
contention. The Magistrate has not taken 
upon himself the responsibility of dis- 
believing or believing entirely the state- 
ment of the approver but Mr. O'Neil 
argues that inasmuch as the Magistrate 
has sought to find corroboration of the 
evidence of the approver it shows that he 
only partially believed the approver and 
did not implicitly rely on him. This will 
.be amatter for the Court that decides the 
case to consider but Iam of opinion that 
the function of a Court of revision is not 
to sit in judgment over the order of a 
Magistrate committing a case to the Court 
of Session. Great stress has been laid 
before me on the case of Lachman v. Juala 
(4). Whathas been laid down by Mahmood, 
J,,in that case has no bearing upon the 
present petition inasmuch asthe observa- 
tions that were made were made upon an 
application by à complainant to set aside 
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RANGOON HIGH COURT. 
ORIMINAL ÁPPEAL No. 868 or 1998. 
July 26, 1926. 
Present:—Justice Sir Benjamin Herbert 
Heald, Kr., and Mr. Justice Chari. 
NGA PO CHON-—ACOUSED—A PPELLANT 
= Versus 
EMPERO R-— RESPONDENT. 

Cr. P. C. (Act V of 1898), s. 162—Police investiga- 
nm, statements made in, admissibility of— Proce- 
UTE, 

In admitting statements made by persons to Police 
Officers during the investigation of a case, the pro- 
cedure prescribed by s. 162, Or. P. O., must be strictly 


. followed. 


A Court is not justified in admitting such state- 
ments unless the accused or his Advocate asks the 
Court to refer to such record. 


Oriminal appeal from an order of the 
Bessions Judge, Bassein, in Sessions Trial 
No. 17 of 1926. 

The material portion of the jadgment ig 
given below:— 

JUDGMENT.—We note that we feel 


"ib necessary to comment adversely on the 


the findings of a Magistrate who had. 


declined tocommit the accused person to 
the Court of Session and after examining 
the evidence and the circumstances of the 
case Mr. Justice Mahmood declined to act 
upon that evidence and to set aside the 
order of the Magistrate. For these reasons 
I am ofopinion that there is no force in this 
application and I dismiss it. 

å. N. A. . Application dismissed. 

(3) 91 Ind. Oas. 34; 24 A. L. J. 133; A. I. R. 1925 


All. 670; L. R. 6 A. 185 Or; 27 Or. L. J. 2. 
m 3 A. 161; A. W. N. (1882) 223; 3 Ind. Dec. (N. s.) 


procedure adopted by the Sessions Judge in 
the use of statements of witnesses recorded 
by the Police in this case. Section 162 of 
the Or. P. C. on this point is explicit, It 
says that no statement made by any 
person to a Police Officer during the in- 
vestigation of a case shall be used for any 
purpose at the trial unless the accused asks 
the Court to refer to the Police record, If 
the accused makes such a request then the 
Court must refer to the record. If it con- 
siders that some part of the statement ig 
not relevant to the trial or that its dis- 
closure to the accused is not essential in 
the interests of justice or is inexpedient in 
the publie interest the Court must exelude 
such part from the copy of the statement 
to be furnished to the accused, but other- 
wise a copy of the statement must be 
given to the accused, and the statement, if 
duly proved, may be used to contradict the 
witness. On the Sessions Judge's record 
we find the Police records of the statements 
of the following witnesses, namely, Ma 
Me Tin, Kyaw E, Maung Tin, Ma Ngwe 
Shin, Ma E Tin and Po Sein, and of one 
Pan Mya, who does not seem to have been 
called as a witness. There is a note on the 
last page of these records over the signa- 
ture of the Sessions Judge which runs ag 
follows: “This and foregoing statements 
used in eross-examining witness are ad- 
mitted under s. 162, Or. P. O.” The only 
references to these papers in the deposi- 
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tions of the witnesses are a note at the 
end of Ma Me Tin's evidence saying, "Police 
papers show two separate examinations of 
this witness," a note in the crosa-examina- 
tion of Ma E Tin “Statement to Police 
read out" and a note in the cross-examina- 
tion of Ma Ngwe Shin “Statement to Police 
referred to," there is nothing to show that 
the aecused (or his Advocate) asked the 
Court to refer tothese papers or that the 
procedure prescribed by s. 162 was followed. 
We do not desire to go so far as tosuggest 
that, if a Sessions Judge is aware of seri- 
ous discrepancies between the evidence of 
witnesses and their statements as recorded 
by the Police, he would not be justified in 
suggesting tothe accused that he should 
ask for a reference to the Police papers. 
Such a procedure isin fact suggested by 
Circular No. 7 of 1924 of this Court. What 
we do desire to say is that the procedure 
prescribed in s. 162 must be followed, so 
long as the provisions of that section remain 
law, and that the Courts are not justified in 
disregarding them, as the Sessions Judge 
has certainly done in this case. 
A. N. A. Order accordingly. 





ALLAHABAD HIGH COURT. 
OniMINAL REFERENCE No 445 or 1926. 
August 9, 1926. 
Present:—Mr. Justice Banerji. 

NARAYAN DAS—Aocosep-——APPLICANT 
versus 

Tar MUNICIPAL BOARD, JHANSI 

— OPPOSITE Parry, 

U. P. Municipalities Act (II of 1916), ss. 186, 307 
— Notice to remove siructwre—D isobedience— Convic- 
tion, legality of—Lawful notice, necessity of—Old 
structure—N otice for removal, whether legal. 

Where a person upon whom a notice has been 
served by a Municipal Board for removal of a struc- 
ture under s. 186 of the U. P. Municipalities Act 
alleges that the structure is an old one, he’eannot be 
convicted for disobedience of the notice without de- 
termining whether the structure is old or new inas- 
much as no one can be convicted of disobedience of 
the notice of a Municipal Board unless the Court is 
satisfied that the notice was lawfully issued by the 
Board under the powers vested in it. [p. 492, col. 1.] 


Criminal Reference made by the Sessions 
Judge, Jhansi, dated the 17th of June, 1920. 
REFERRING ORDER.—This is an 
applieation forrevision of an order of the 
District Magistrate of Jhansi dismissing 
the appeal of the applicant against the 
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order ofa Bench of Magistrates convicting 
the appellant under s. 307 of the Municipal- 
ities Act, and sentencing him to a fine of 
Rs. 10. On the 22nd of December, 1926, a 
notice was issued by the Municipal Board 
of Jhansi to the applicant calling upon him 
to remove 2 latrine built by him within a 
week, 

Let us first see whether, as a matter of 
fact, the applicant has not complied with 
the notice issued on him under s. 186 of the 
Municipalities Act. The wordings of the 
notice are that the applicant had without 
permission constructed a latrine situated 
in Mohalla Najhai Bazar by putting up 
stone slabs contrary to the plan sub- 
mitted. There is no evidence on the 
record to point -out that the applicant has 
constructed a latrine contrary to a plan 
sanctioned by the Municipal Board. The 
Municipal Board has not even cared to 
produce the sketch whose design it is 
alleged to have been violated. On behalf of 
the prosecution a solitary Municipal servant 
Ram Dayal, a peon, has been produced. He 
doesnot say that the applicant built the 
latrine contrary to the- sanctioned sketch. 
His assertion is that the applicant had 
given an application for building a latrine 
and it was rejected. It appears from his 
statement that the applicant erected the 
latrine without obtaining any sanction; but 
inthis he is not supported by the notice. 
The notics shows that sanction was given, 
but that contrary to the sanctioned plan the 
latrine was built. The prosecution, there- 
fore, entirely failed to prove that the appli- 
cant made a construction contrary to the 
sanctioned plan. 

The next point for consideration is, whe- 
ther under the powers conferred by the 
Municipalities Act the Municipal Board can 
lawfully issue a notice on the applicant for 
the demolition of the latrine. The case of 
the applicant is that it is an old latrine 
existing for about 30 or 385 years and not 
liableto demolition. He has produced two 
witnesses, Radhey Lal and Narain Das, who 
state that the latrine has been in existence 
for 30 or 35 years and that repairs only have 
been made in it, The prosecution witness, 
Ram Dayal, also admits that the applicant 
had an old latrine existing for 30 or 35, 
years, but thatthe applicant broke it and 
built a new latrinein its place a year ago. 
The trying Magistrates refused to determine 
whether the latrine wasold or new. They 
said that they had not to decide the question 
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whether the latrine was old or new, but had 
tosee whether the accused complied with 
the notice issued to him by the Municipal 
Board, and that the accused had neither 
complied with the notice, nor appealed to 


the District Magistrate, which he was bound: 
todo' under s. 318 of the Municipalities: 


Act. Iu my opinion, they are wrongin this 
view. The Magistrates were bound to see 
whether the notice issued on’ the applicant 
“was one which the Municipal Board could 
lawfully issue. Ifthe Municipal Board had 
no power to issue it the disobedience of it 
is no offence. This had been held in several 
cases. I may quote only two. In Emperor 
v. Piare Lal (1) it has been decided that no 
one can be convicted of disobedience of a 
Written notice of a Municipal Board for 
demolition of certain constructions, unless 
the Courtis satisfied that what he had 
disobeyed is a notice lawfully issued by the 
Board under the power conferred upon it by 
the Municipalities Act. Likewisein Kam 
Charan v. Improvement Trust, Lucknow (2) 
it has been held that if a notice is not issued 
according to the provisions of the Munici- 
palities Act, or under a ruleora bye-law, 
the person to whom the notice is issued may 
disobey it and yet not be liable to punish- 
ment; and that to sustain a conviction 
unders, 307, it is necessary to prove that 
the notice was issued under the provisions 
of the Act or undera rule or a bye-law. I, 
therefore, am ofopinion that the orders of 
the lower Courts are unsustainable. 

I, therefore, submit the case to the High 
Court with the recommendation that the 
order ofthe trying Magistrates be set aside, 
ahd they be directed to try the case afresh 
in accordance with law after determining 
whether under the powers conferred upon 
the Municipal Board under the Munici- 
palities Act it can lawfully issue the notice 
in question onthé applicant, and whether 
its 'disobedience is or is not an offence. 

Dr. N. C. Vaish, for the Applicant. 

JUDGMENT.—I accept the recom- 
mendation of the learned Judge. Let the 
record be returned. 


A. N. A. Reference accepted. 

(1) 23 Ind. Oas, 745; 12 A. L.J. 254; 36 A, 185; 15 
Cr. L. J. 377. 

(2) 85 Ind, Cas, 243; A. I. R. 1925 Oudh 546; 10 O, 
& A. L. R. 935; 1 O, W. N, 611; 26 Or, L. J. 499. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
CIVIL MiscELLANEOUS APPEAL No. 43 of 1926, 
February 22, 1926. | 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, Mr. Justice Lindsay 
and Mr. Justice Dalal. 
In the matter of A VAKIL, AHMAD 


` ASHRAF or GORAKHPUR. 

Legal Practitioners Act (XVIII of 1879), s. 18— 
Document signed by legal practitioner—F'alse state- 
oni aaa of legal practitioner—Miscon- 

uct. 

If a legal practitioner puts his signature to a 
document he will be deemed to have read it and to 
carry it in his recollection to the extent that an 
ordinarily ‘competent, careful and reasonable man 
would carry it, and he will be bound by all the 
implications arising from it Just as much as if he 
had written every word of it with his own hand. 
Legal practitioners must realise that if they make, or 
associate themselves with, statements which they 
know are dishonest and untruthful for the purpose 
of misleading the Court, they must on-proof of mis- 
conduct. bear their personal responsibility for such 
statements and it will be no defence for them to say 
that it was done in the interests of the client or at 
his instigation or at the instigation of a colleague 
at the Bar, or that they were so negligent in the 
matter that they did not read the matter or consider 


„it at all. [p. 496, col. 2.] 


Mr. A. Sanyal and Dr. Kailas Nath 
Katju, for the Applicant. 

Dr. L. M. Banerji, Government Advocate, 
for the Orown. 

JUDGMENT.—On the 15th of July, 
1924, Mr. Tej Narain Mulla, Sessions Judge 
of Gorakhpur, sentenced a Vakil, named 
Haghubir Prasad, to two concurrent sen- 
tences of five years’ rigorous imprisonment 
for offences coming within under ss. 466 
and 193 of the Indian Penal Code. These 
offences were committed by Raghubir Pra- 
sad and others in the course of & Civil 
Suit No. 298 of 1923, Hari Har Prasad v; 
Shyam Lal. At the close of the judg: 
ment (page 65) the learned Sessions Judge 
called the attention ofthe High Oourt to 
the conduct of Ahmad Ashraf, a Vakil 
engaged along with Raghubir Prasad, 
particularly in relation to a document, Ex. 
97, and tó certain statements made by him 
when under examination by the Commit- 
ting Magistrate under s. 164 of the Cr. P, C. 
whieh the learned Sessions Judge believed 
to be deliberately untrue. 


The appeal of Raghubir Prasad having 
been heard by a. Bench of this Court and 
dismissed, notice was issued to Ahmad 
Ashraf toshow cause why disciplinary ac- 
tion should not be taken against him for 
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having on the 10th of January, 1924, joined 
with Raghubir Prasad in filing a petition 
of reply to an application for review of 
judgment presented by the plaintiffs, well 
knowing that the said petition contained 
false statements and intending fraudulent- 
ly and dishonestly thereby to defeat the 
said applieation. The further charge was 
in respect of statements made by him on 
the 24th of September, 1924,in the Court 
of the Committing Magistrate, which were 
known by him to be untrue, and made 
with the object of dissociating himself 


from Raghubir Prasad and the other con- 
sSplrators. 


By the 10th of January, 1924, Raghubir 
Prasad, Sheo Autar, Deo Narain Pande 
and Ganjeshri were in a position of great 
peril. 

Ganjeshri had forged three birth certi- 
ficates of the sons of Jokhu Mal, the father 
of some of the defendants in the civil suit. 
Raghubir Prasad, Sheo Autar and Deo 
Narain Pande were also involved in the 
conspiracy and had used these documents 
in Court. These documents, known as X, 
Y and Z, purported to be extracts from 
birth registers, were apparently duly sealed 
and officially vouched for, but werein fact 
forgeries and inventions, Thatis to say 
the registers did not contain any entry 
corresponding to anything contained in X, 
Y and Z. They were not copies of any 
documents. They were entirely fictitious, 


On the strength of these documents the 
learned Judge had in the civil suit on 
the 12th of December, 1923, declared one 
Sahdeo to be a minor. This was an issue 
of the greatest importance to the defend- 
„ants. By the 17th of December the plaint- 
ifs, being suspicious, had made. careful 
and diligent enquiries and had inspected 
the original registers. On that day they 
submitted to the Courtan application for 
review, which exposed the whole fraud. 
The document was drafted with precision 
and particularity, and was convincing on 
the face of it. On its perusal Raghubir 
Prasad, Sheo Autar, Deo Narain Pande and 
Ganjeshri must have been aware that they 
could escape an ultimate conviction by a 
miracle only. 

.. In the circumstances it occurred to some 
one that, the position might be alleviated 
by fresh forgeries. An attempt was made 
to insert even at this late date entries of 
births of sons in accordance with the ima- 
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ginary copies already filed by the defend- . 
ants. That, however, was too dangerous 
and wasabandoned. Some astute dishonest 
person suggested that the issue would be 
greatly eonfused if instead of Jokhu Lal 
having only four sons, it could be proved 
that he had a fifth. This was in com- 
parison, an elementary forgery and it was 
duly carried out by Ganjeshri, who ob- 
tained access to the register of deaths of 
Patarhat and inserted. the death of a son 
as on the 27th of February, 1905. The 
forgery having been committed, Ahmad 
‘Ashraf, at the request of Raghubir Prasad 
inspected the register. He reported to 
Raghubir Prasad that he had discovered 
the entry of the death. In making this 
inspection Ahmad Ashraf may have been 
acting innocently, Raghubir Prasad’s 
object in getting bim to inspect the regis- 
ter was no doubt because he wanted to be 
on sure ground as to the existence in fact 
of the entry. 

On January 3rd, 1924, an application was 
made by Ahmad Ashraffor an adjourn- 
ment of the review on the ground znter alia 
of Raghubir Prasad's illness and the need 
for the production of evidence. Ahmad 
Ashraf admitted before us that the evidence 
was the entry in the death. register of 
Patarhat. So that he must have been to 
some extent in the confidence of Raghubir 
Prasad, who was the Vakil principally if 
not exclusively engaged in this affair. 

It must have struck Ahmad Ashraf as a 
most extraordinary circumstance that the 
case had all along been fought on the 
basis of Jokhu Lal having only four sons, 
and thatmnone of the defendants, who:were 
the sons of Jokhu Lal, had ever previous- 
ly mentioned this most important fact, 
A son born in 1901 would have helped 
the defendants in establishing the minority 
of Sahdeo. 

A conference of the lawyers and the 
defendants and their pairokars was held 
on the 8th of January, 1924. The docu- 
ment of the 17th of December, 1923, was 
considered. For reasons best known to 
Raghubir Prasad and to Ahmad Ashraf no 
mention was made to the other lawyers 
present of the notable discovery of the ex- 
istenee between 1901 and 1905 ofa son of 
Jokhu Lal. We can have no doubt that 
the other lawyers were kept designedly 
in the dark. Mr. Ahmad Ashraf has ad- 
mitted thata Vakilof the plaintiffs had. 
told him, some time before the meeting 
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that forged documents were being used by 
‘his side, he admitted that he thought it was 
so, and that the forger was Sheo Autar. He 


' Bays that when hé went to the interview he 


was ‘frightened’ about the case, Yet he 
sat quiet and did not disclose to his fellow 
Vakils anything about the Patarhat dis- 
covery. He says that he thought they had 
already been told. If so, he must have 
been amazed that no one mentioned it. 
Whilst acquitting Ahmad Ashraf of any 
knowledge . of the antecedent forgery 
arranged by Raghubir Prasad and Gan- 
geshri Prasad, we believe that at the meeting 
- he acted in. concert with Raghubir Prasad 
and on instructions from him avoided all 
reference to the alleged fifthson. By this 
date Raghubir Prasad and the other con- 
spirators had undoubtedly decided to cut 
their way through if they could, and they 
did not want inconvenient enquiries from 
the other Vakils. On the assurances of the 
pairokars that X, Y and Z were genuine 
and without any effort to substantiate this 
by inspection of the registers, it was de- 
cided to resist the application for review. 

Thereupon Raghubir Prasad drafted a 
document (Ex. 37) which was the answer to 
the application. Notwithstanding that the 
plaintifis had pointed out in their applica- 
tion, which was being answered by Raghu- 
bir Prasad, that there were no entries in 
the registers corresponding to X,. Y and Z, 
the answer opened with an assertion that 
these documents were genuinecopies. This 
was a falsehood easily and immediately de- 
monstrable on inspection of the registers. 
Paragraph 3° contained a most offensive 
charge, entirely without foundation, of pos- 
sible mal-praetice by the plaintiffs in col- 
lusion with officials of the copying depart- 
ment or record room, 

Paragraph 4 was an impudent assertion 
that the copies filed by the plaintiffs 'are 
untrustworthy and seem to be altogether 
fictitious’ and concludes with the definite 
charge that ‘when the issue relating to 
age was decided and the plaintiffs had no 
hope of being successful in the principal 
case, they took invalid proceedings and pro- 
duced forged coptes'. 

Then came the allegation that ‘besides 
the four sons a son was bornto Jakhu Lal 
in 1901, who died at a very tender age 
on the 27th of February, 1905, at the house 
of his maternal grandfather at Patarhat; 
consequently no documentary or oral evi- 
dence was produced in respect of him nor 
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was he mentioned in any way in the course 
of evidence. Onthe 10th of January, 1924, 
this very disgraceful document was sent 
by Raghubir Prasad to Ahmad Ashraf and 
he signed it. 'The learned Sessions Judge 
says "when he put his signature on Ex. P- 
37 the defendants’ reply to the plaintiffs’ 
application for review, he must have fully 
realised that he was making himself res- 
ponsible for setting up an entirely false 
case on behalf of the defendants. In fact 
the whole of his conduct between the 2nd 
of January, 1924, up till the end of the 
ease, i8 open to the gravest suspicion. I 
have very carefully considered the ques- 
tion but I find it most impossible to be- 
lieve that any Vakil appearing on behalf of 
the defendants could have put his signa- 
ture on Ex. P-37 without realising that 
an entirely false case was being. set up." 

We invited Ahmad Ashraf to put, if he 
could, any innocent interpretation of his 
silence as to the fifth son atthe meeting 
and to give us some reasons which would 
justify his having identified himself with 
Raghubir Prasad in the answer of the 10th 
of January. 

He could really give no explanation to 
show that he had any, honest belief in 
the genuineness of the new case set up in 
para, 5or of the charges of forgery, collu- 
sion and fraud made against the plaintiffs 
and officials inthe copying and record de- 
partments. 

His defence really amounted to this:— 
that he was entitled to sign anything that 
Raghubir Prasad submitted to him, that 
no matter how unfounded or scandalous 
the statements might be and how great an 
abuse of the privileges of Counsel or of the 
processes of the Court, he was protected 
by the fact that the document had been 
drafted by a man senior to him. 

This sort of defence has been put up 
more than once, and we wish the profession 
to understand thata man who signs his 
name to a document makes himself thereby 
in every way as responsible for it as if he 
was the original drafter of it. Ifit turns 
out that the document is one which no man 
acting honestly could in the circumstances 
have drafted, then he will be bound to 
answer for every word, line, sentence and 
paragraph, and it will not be the leagt 
defence that some body else wrote it out 
and he ‘only signed it.’ Signature implies 
association and carries responsibility. We 
are of opinion that Ahmad Ashraf having 


496 
already been told that forgeries had been 


committed, and having accepted that state- 


ment, and being, as he says, frightened on 
the 8th of January, could not honestly have 
believed the assertions of forgery by the 
plaintiffs and Oourt officials alleged by 
Raghubir Prasad on the 10th of January. 
Evan if the very definite statements in 
the application for review as to the actual 
non existence of X, Y and Z had been doubt- 
ed by him, a visit to the Collector's office 
ania five minutes’ inspection of the regis- 
tef3 would have convinced him of what 
he already had little doubt, about that the 
defendants were the forgers and not the 
plaintiffs, 

We, therefore, find that Ahmad Ashraf 
did on the 10th of January, 1924, join with 
Raghubir Prasad in filing the document 
ofthat date, ànd that he well knew that 
the petition contained false statements, and 


that these were made to deceive the Court. 


and fraudulently and aaa aa to defeat 
the applieation. . 

ta The second part of the charge against 
Ahmad Ashraf can be dealt with. quite 
shortly. 

When he was examined, as a witness on 
the 24th September, 1924, the Magistrate was 
anxious to ascertain to what extent he had 
been previously connected with Sheo Autar, 
Deo Narain Pandeand the defendants. He 
said ‘I had no concern with Shéo Autar, Deo 
Narain and the defendants from before and 
to the best of my recollection: I did not 
appear as a Pleader for them in any case 
previous to this. He, in. fact, was at the 
very time appearing for-the defendants in 
another case which had been instituted 
shortly before No, 298 of 1923 and he. is 
in faci engaged in August, 1924 (i.e, a 
month before making his deposition) in 
execution proceedings in that very case. 

He. sought to justify his answer.to ie 
Magistrate by telling us. that he. thous 
the point of the question’ turned upan, ing 


words ‘from before’ that he7madé,a inis-: 


take in not remembering that the other 
case was in fact.earlier in date. - .He also. 
said that on September 24th, 1924, h ahad for- 
gotten that he had signed threg. apers in 
August ‘with reference... ta. ‘the [TA 
proceedings. À 

“These ~anewrers did pot £c with our. 
or, did we ‘give Weight. to the 
Re n. dc hb. was addressed to us. . It 
ws idi iiit has been before in these, 
cases, ‘that i is the common practice of 
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clerks in the mufussil to draft applications 


“and documents even of importance and’ 


that the Vakil almost invariably signs them 
without reading them. Ahmad Ashraf ex-. 
plained that he had not read any one of 
the documents in the execution: proceed- 
ings and that was why he remembered 
nothing about the concurrent case. 

Again we wish it to be understood that. 
a defence of this kind will not be accepted 
and that if a legal practitioner puts his 
signature to a document, he will be deemed 
to have read it and to carry it in his re- 
colleetion to the extent that an ordinarily 
competent, careful and reasonable man 
would earry it,and he will be bound by 
all the implications arising from it just as 
much asifhe had written every word of 
it with his own hand. Practitioners must 
realise that if they make, or associate them- 
selves with, statements which they know 
are dishonest and untruthful for the pur- 
pose of misleading the. Court, they must 
on proof of misconduct bear personal res- 
ponsibility, and thatit .will be no defence 
for them to say. that it was done in the 
interests of the client or at his instigation 
or at the instigation of a colleague at the 
Bar, or that they were sgo negligent in the 
matter that they .did not read the document . 
or consider it at all. 

We find the second charge proved against 
Ahmad Ashraf, and we suspend him on 
both charges for six months, such period 
of suspension torun coneurrently. 

If subsequently cases similar to this are 
brought before the Court, we shall not 
show the future wrong-doers the leniency 
we now extend to Ahmad Ashraf. We. 
assess the feeof the learned Government 
Advocate ab Rs. 2U0. 

Z. K. Practitioner suspended, 
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ALLAHABAD HIGH COURT. 
SEcoND Civin APPEAL No. 577 or.1924. 
July 5, 1926. 

` Present :—Mr. Justice Daniels. 
ABDUR RAHMAN AND OTHERS— PLAINTIFFS 
—ÅPPELLANTS 
versus 
AHMADULLAH- —D&EFENDANT— 
. RESPONDENT. 
Construction of document-—Sale or mortgage by con- 


ditional sale. : 
It is dangerous to construe one document with 


reference to anather. 

Where a question arises whether a document con- 
stitutes a mortgage by conditional sale or an out and 
out sale with an option of re-purchase, it must be 
decided on consideration of the document in dispute 
together with any admissible extraneous evidence as 
to the circumstances which may be available. 

A document the consideration for which was stated 
to be just short of one hundred rupees purported, on 
the face of it, to be a sale-deed of a house. It recited 
that the consideration money was required mainly to 
re-pay a former mortgage by conditional sale. Jt was 
also provided that ifthe vendor re-paid the price 
within six years the property would be re-sold to him 
and it was further stipulated that the purchaser shall 
be liable to keep the house in repair, The document 
went on to state that after the expiry of six years the 
vendor would have no power to get back the house 
and that the sale-deed would be deemed to have 
become absolute : 

Held, that the document constituted a mortgage by 
conditional sale and not an out and out sale with an 
option of re-purchase. 

Second appeal against a decree of the 
Distriet Judge, Agra, dated the 18th of 
January, 1926: 

Mr, G. N. Kunzru, for Mr. N. P. Asthana, 
for the Appellants. 

Mr. Benod Behari Lal, for the Respond- 


ent, 


JUDGMENT.—This appeal arises out 
of a redemption suit. Thesole question at 
issue is whether the document in suit is a 
mortgage by conditional sale or an. out and 
out sale with an option ofre-purchase. It 
is common ground between the parties that 
if the former interpretation is correct the 
appellants are entitled to redemption, but 
if the latter is correct, they are not. Both 
the Courts below have decided against the 
plaintiffs relying on the Bench ruling in 
Bishambhar Nath v. Muhammad Ubaid 
Ullah Khan (1). To that ruling I was my- 
self a party and I desire to say nothingin 
this judgment which will in any way conflict 
with the principles laid down in it. It is, 
however, dangerous to construe one docu- 
mat with reference to another. Every 


‘1) 77 Ind. Cas. 572; 45 A. 581; 21 A, L. J. 503; A. T. 
ki. 1923 All, 586, 
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ease of this kind must be decided on. à. 
construction of the document in dispute.. 
together with any admissible extranects, 
evidence as to the circumstances which 
may be available. In this case ifappears 
tome that there is sufficient in the docu- 
ment itself to show that it was really a 
mortgage by conditional sale and not an 
out and out sale. The price fixed was 
Rs. 99-15, and the Courts below have omit- 
ted toenquire whether this smallsum 1e- 
presents the full value of the house or only 
the amount on which it could fairly be 
mortgaged. The money, it is significant 
to note, was required .mainly to re-pay 4 
former mortgage by conditional sale, the 
balance being for expenses of a daughter's 
marriage. The document provides for re- 
sale to the vendor on payment ofthe price 
within six years, and further stipulates that 
the transferor shall be liable to keep the 
house in repair. This stipulation as to 
repairs is quite independent of whether the 
transferor re-pays the money within six years 
or not. It is hardly conceivable that the 
transferor should have undertaken an un- 
conditional liability to keep the house in 
repair if this document was really an out 
and out sale-deed and not a mortgage-deed. 


"The document continues:;—"On the expiry 


of six years I shall have n» power to get 
back the factory sold and this sale-deed shall 
be deemed to have become absolute." (Bainama 
haza kamil mutasawwir hoga).” This last 
clause also strongly indicates that the docü- 
ment wasreally a mortgage by aconditional 
sale and was only to become an out and. out 
sale if the mortgagor failed to redeem within 


the stipulated period. 


For the above reasons 1 allow the appeal 
and setting aside the decrees of the Courts 
below direct that a redemption decree under 
O. XXXIV, r. 7, O. P. O, be prepared 
alowing redemption on payment of the 
principal sum of Rs. 99-15 within two 
months from this date. Order XXXIV, 
only requires that the date fixed shall 
be within six months, and, as in this 
case also, although the plaintiffs “are 
legally entitled to redemption, they are 
doing so against the originalintention cf 
the parties. lconsider that two months ia 
a sufficient period to allow. If the appel- 
lants comply with the decree they will get 
theircosts in this Court and in the Court, 
below. The mortgagees are .entitled 1o 
their costs in the trial Court, this being a 
redemption suit, The appellants will ba 
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^ entitled to deposit the mortgage money 


after dedueting the balance of costs payable 
to them, if any.: 


z. Kil Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2411 
or 1823, 

February 17, 1920. 
Present:—Mr. Justice Cuming and 

Mr. Justice Page. . 
UMA CHARAN PANDA —DEFENDANT 
——APPELLANT 
VETSUS 
LAKSHMI NARAYAN PANDA AND OTHERS 
—PLA'tNTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 108B, 104H, 
104J—Record of Rights—Entry as to area, whether 
conclusive—Entry when to be presumed to be correct— 
Rebuttal. ; 

An entry in the Record of Rightsas to area is not 
conclusive under s. 104J of the Bengal Tenancy Act. 
Such an entry can only be presumed to be correc 
under s, 103B of the jt until the contrary is 
proved. 

Priya Nath Basu v. Tara Chand Moral (D, followed 

It is, therefore, ópen to an under-raiyat in angwer 
to asui? for ejectment to prove that the holding from 
which he is sought to be ejected forms part ot a 
larger holding. 

Appeal against a decree of the Officiating 
Subordinate Judge, First Court, Midnapur, 
dated the 29th of June, 1923, affirming that 
of the Munsif, First Court, Contai, District ' 
Mittnapur, dated the 28th of November, 1922. 

Babu Santosh Kumar Pal, for the Appel- 
Jant. 

Babu Apurba Charan eer for the 


Respondents. 


J UDGMENT. 


Cuming, J.—In the suit out ‘of which . 


' this.appeal has arisen the plaintiffs sought 
to eject the defendant on the allegation that _ 
he was an under-raiyat and notice has been 


B 86 Ind. Cas. 1034; 27 Ó. W.N. 982; A. I. R. 1994 


duly served upon him. Thedefendańtresisted 


"the claim on the ground that he was not an 


under-raiyat but that his status’ was that. 
of an occupancy raiyatand that notice had 
not been duly served and that he was not 


liable to be evicted. He further pleaded -: 


that the land in suit was not acomplete 


holding but it formed part of a. larger. - 


holding of which the jama was .Rs. 9-4. 


UMA COHARAN PANDA v. LAKSHMI NARAYAN PANDA, 


(98 L-O. 1925] 


The first Court decided this case in favour 
of the plaintiffs. He held that the de-. 
fendant was an under-raiyat and further 
that he was precluded by s. 104J of the 
Bengal Tenancy Act of giving evidence 
that his holding forms part of a larger hold- 
ing. In appeal to the District Court this 
finding.was upheld and the appeal was 
dismissed. 

The defendant has appealed to this Court 
and the only ground.urged in support of 
this appeal is that the Courts below were 
wrong in holding that the terms of s. 104J 
and cl, (d) of s. 104H of the Bengal 
Tenancy Act precluded him from giving 
evidence as to the fact that this holding 
from which he was sought to be ejected 
forms part ofa larger holding. It is quite 
clear that the view taken by the lower 
Courts holding that the defendant was pre- 
cluded from giving evidence that the hold- 
ing in suit forms part of a larger holding 
is not correct. The point was decided in 
the caseof Priya Nath Basu v. Tara Chand 
Moral (1) a decision to which I myself was 
a party where it was held that an entry as 
to areain the Record of Rights was not con- 
clusive under s. 104J ofthe Bengal Ten- 
ancy Act and that such entry could only 
be presumed to be correct under s. 103B 


‘until the contrary is proved by evidence. 


In this view of the case the case must go 
back to the lower Appellate Court andthe - 
learned Judge will have to.consider whether 
the presumption which arises under s. 103B 
-as to the correctness of the statement of 
the area ofthe holding has been rebutted 
by the evidence.. If he finds that the pre- 
sumption under s. 103B of the Bengal 
Tenancy Act as to the correctness of the 
area has been rebutted by evidence he will 
dismiss the suit otherwise the appeal will 
- be dismissed. The appellant is entitled to 
his costs in this Court. The costs of 
the lower Courts. will abide the final result, 
Page, MS SA 


Z, K.. Case remanded, _ 


^ ~ 
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He raised various other objections which LE m 


"is not gecessary:to deal with. 


(98 I. C. 19861 


ALLAHABAD HIGH COURT. 
SEcoND Civin APPEAL No.458 or 1924, 
June 29, 1926. 

Present:—Mr. J ustice Daniela. 
TARKES H WAR—DEFENDANT —APPELLANT 
versus 
KALKA PATHAK AND oTAERS— 

PLAINTIFFS—RESPONDENTS. 
Mortgage—Co-mortgagor—Tacking mortgage executed 
by one co-mortgagor—Redemption, right of, of other cò- 
-niorigagors, whether affected. -~ 
One of severalco-mortgagors cannot by executing 
a tacking bond affect the right of his co-mortgagors to 


redeem the original mortgage on payment of the 
money dte thereunder. 


Second appeal against.a decree of the 
Subordinate Judge, Mirzapur, dated the 
18th of January, 1924. 

Mr. Hazari Lal Kapoor, for the Appellant. 

Mr. N. Upadhiya, for the Respondents. 

JUDGMENT.—This appeal involves 
‘one short point. The suit was one for re- 
demption of a mortgage of 7th May, 1876. 
The defendants asserted that it could not 


be redeemed without the plaintiffs redeem- `; 


ing.at the same timea tacking mortgage of 
12th kuguat;: 1891, which contained & condi- 
tion that the mortgagor would not redeem 
it without at the same time redeeming the 
earlier mortgage. The trial Court gave 
effect to this defence. . The lower Appellate 
Court has rejected it. on the ground that 
whereas-the original mortgage was executed 
by two persons -Kalka and Lokhai the 
mortgage of 1891 was executed by Kalka 
‘alone. This view has the support of the 
Bench ruling in Muhammad Husain v. Sheo- 
darshan Das(1). The principle is that one 
mortgagor by executing a tacking bond 
cannot affect the rights of his co-mortgagois 
‘to redeem the original mortgage. The 
appellant seeks to distinguish this ruling 
on the ground that the  co-mortgagor 
Lokhai was dead when the second mortgage 
was executed, but this distinction - does 
not really affect the matter as the plaint 
itself shows that Lokhai had left a son who 
is a party to this suit. The decision of the 
: Court below is, therefore, correct and I dis- 
. miss the appeal with costs including fees on 
the higher scale, 

Z.K. > Appeal dismissed. 


_ (1:4 A. L, J, 176; A. W. N. (1907)71. 


JoWAD HUBÉAIN v. GENDAN eid. 4s 


PRIVY COUNCIL. 

APPEAL FROM THE Patna HIGH Covnr. 
June 15, 1926. 
Present:—Viscount Dunedin, Lord Atkinson 
and Mr. Ameer Ali. 


Saiyid JOWAD HUSSAIN-——APPELLANT 


Tersus 
GENDAN SINGH stnok DECEASED AND 
. OTHERS —HESPONDENTS. 


` Limitation Act (LX of 1908), Sch. I, Art. 181— 
‘Mortgage suit—Áppeal against preliminary decree, 


dismissal of —Final decree, application for—Limita- 
tion. 

“Where an appeal preferred against a preliminary 
mortgage-decree is dismissed, limitation for an 
application fora final decree to be passed commencer 


to run from the date of the dismissal of the appeal 


and not from the date fixed for payment by the 
original decree. [p. 500, cols. 1 & 2.] 


Mr. H. R. Abdul Majid, for the Appellant. 
Messrs, A. M. Dunne and E. B. Raikes, for 
the Respondents. 


JUDGMENT. 


Viscount Dunedin.—In this case the 
plaintifs were mortgagees under a regis- 
tered mortgage-bond granted by the de- 
fendant. -They raised action for the sum 
of Rs. 52,000 odd, said to be due under 
the mortgage. The defendant denied that 
the whole sum was due, as he said the 
plaintiffs had not given him credit for two 
sums of Rs. 11,000 odd and Rs. 8,000 odd, 
which he had paid, such payments hav- 


ing originally been endorsed on the bond, 
‘but the endorsations having been erased by 
‘the plaintiffs. 


"[he Subordinate Judge gave effect to 
this contention, but made the ordinary pre- 
liminary decree for the sum of Rs. 19,000, 
being the sum due, with proper computa- 
tion of interest, after allowing credit for 
the above mentioned two sums. The date 
of this decree was 22nd’ February, 1915. 


"The six. months of grace for payment 


would, therefore, expire on the 22nd August, 
1915. The mortgagees appealed against 
the decree. The appeal was heard, and the 
appeal dismissed on 21st May, 1917. 

On the 21st February, 1919, application 
was made for a final decree. The defend- 
ants opposed the application on the ground 
that it was time-barred under Art. 181 of 
the Schedule to the Limitation Act, 1908. 
The terms. of that Article of the Schedule 
are; “Applications for which no period of 
limitation is provided elsewhere *in this 
Schedule; period of limitation three years; 
time from which period begins to run, whey 
the right to apply acerues," 


£00 

The three yeais had expired or had not 
expired according as computation fell to 
be made, as the defendants urged, from 
the time fixed for payment by the original 
deeree, or, as the plaintiffs urged, from the 
date of the dismissal of the appeal. The Sub- 
ordinate Judge gave effect to thecontention 
of the plaintiffs. 

On appeal the Court of Appeal upheid 
the decision of the SubordinateJudge. The 
present appeal is against that judgment. 
The point, therefore, is simply whether 
ihe time runs from the expiry of the 
time fixed by the original preliminary 
decree or from the date when on appeal 
against that decree the appeal was dis- 
missed. 

The appellants Counsel strenuously 
urged that the appeal was not against the 
decree, but only against the items in the 
decree. Thisisa complete misunderstand- 
ing. An appeal must be against a decree 
as pronounced. It may be rested on an 
argument directed to special items, but 


the appeal itself must be against the. 


decree, and the decree alone. Which date 
is then to be preferred? "Their Lordships 
agree entirely with what was said by Baner- 
ji, J., in the case of Gajadhar Singh v. 
Kishen Jiwan Lal (1);— l 

“It seems to me that tbis rule—the rule 
regulating application for final decree in 


mortgage actions—contemplates the passing . 


of only one final decree in a suit for sale 
upon a mortgage. The essential condition 
to the making of a final decree is the ex- 
istence of a preliminary decree which has 
become conclusive between the parties. 
When an appeal has been preferred, it is 
the decree of.the Appellate Court which is 
the final decree in the cause." 
These words are allthe more weighty that 
previously the learned Judge had in the 
case of Madho Ram v. Nihal Singh (2) held 
that when there had been an appeal 
against a preliminary decree, the limita- 
tion period applicable to an application 
for final decree ran from the expiry of the 
time for payment fixed by the original de- 
cree, and not from the disposal on appeal, a 
view whieh he eandidly confessed in this 
case was erroneous. The point is put with 
admirable brevity by Tudball, J.:—  . 
“When the Munsif passed the decree it 
was open to the plaintiff or the defendant, 
to accept that decree or, to appeal. Ifan 
(1) 42 Ind. Cas, 93; 39 A, 641; 15 A. L.J. 734, 
(2) 30 Ind. Ces. 494; 38 A. 21; 13 A. L. J, 085. 


MANGAL KURMI v, SHEO SARAN. 


(88 I. O. 192b) 


appeal is preferred, the final decree is the 
decree of the Appellate Court of final 
decision. When that decree is passed, 
it is that decree and only that which can 
be made final in the cause between the | 
parties.” 
‘The same view was incidentally taken 
without comment by this Board in the 
case of Abdul Majid v. Jawahir Lal (3). 
Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeal 
with costs. 
Z. K. Appeal dismissed. 
. Solicitors for the Appellant:—Mr. J. Page 
Thomas. ^ ; 
Solicitors for the Respondents:—Messrs. 


W. W. Box &Co. : 

(3) 23 Ind. Cas. 649; 36 A. 350; 12 A. L.J. 624; 16 
Bom. L. R. 395; 18 C. W. N. 963; 19 C. L. J. 621; 27 M. 
L. J. 17; (1914) M. W. N. 485; 16 M. L. T. 44; 1 L. W. 
483 (P. 0.3). 


ALLAHABAD HIGH COURT. 
SEcoND Civin APPEAL No. 1576 or 1923. 
March 12 and June 25, 1926. 
Present;—Mr. Justice Mukerjee. 
MANGAL KURMI AND ANOTHER— 
DEFENDANTS—APPELLANTS 

versus l | 
SHEO SARAN AND OTHERS—PLAINTIFES ` 
RESPONDENTS. , 

Guardians and Wards Act (VIII of 1890), ss. $0, 81 
-——Alienation by guardian—Sanction of Court, non- 
compliance with, effect of —Benefit of minor—Suit to 
set aside alienation—Minor, whether must restore 
benefit. : - 

Where the property of a minoris alienated by his 
guardian in contravention of the directions contained 
in the order of tha Court sanctioning the alienation, 
the alienation is not protected by the sanction. [p. 


501, cols-1 & 2.] 


An alienation of the property of a minor by his 
guardian without the sanction of the Court is not 
void in toto but is only voidable, and if the minor has 
been benefited by the alienation he cannot avoid it 
D restoring the benefit to the alienee. [p. 501, 
eol. 2. ' 

Second appeal against a decree of the 
First Additional District Judge, Gorakh- 
pur, dated the 5th of April,’ 1923. 

Mr. Sankar Saran, for the Appellants. 

Mr. P. L. Bannerji, for the Respondents. 

JUDGMENT, l 

Mukerjee, J.—(March 12, 1926).— 
There are three points in the case. First, 
whether the respondents’ suit was time- 
barred, secondly, whether the appel- 
lants and their predecessors have acted 


` under the sanction of the District Judge 


and are, therefore, protected and the 


.(98 1. 0, 1928] 


‘third question is whether in the circum- 
stances of the case the lower. Court should 
have tried the question of legal necessity. 

The faets are briefly these: A certificated 
guardian of the respondents, one Janki, 
- obtained a sanction of the District J udge 
to sell the property of the respondents, on 
the 23rd of December, 1904, on certain re- 
presehtations. He sold the property about 
18 months later on the 20th June, 1906, for 
‘a sum of Rs. 1,100 to some of the defend- 
ants in the case and to the ancestors of’ 
others. On the 14th of February, 1921, the - 
respondents, allof whom were adults at 
the date ofthe suit, instituted it to set 
aside the alienation and to recover the 

property. Both the Courts held that the 

suit was not barred by time. The first 
~ Court held that there was absolutely no' 
legal necessity for the sale and that the 
District Judges sanction was defective. 
The Appellate Court held that the District 
. Judge's sanction was not defective, but 
was not acted uponand had been exhausted. : 
On the.question of necessity it said that it 
would agree with the Oourt of first instance: 

'as most of the money was not raised for 
the benefit of the minors.’ 

On the question of limitation, the case is 
concluded by the rulings of this Court and 
the latest case on, the point of the Privy. 
b quem is Jawahir Singh v. Udai Parkash 

1 

„As to the sanction by the District Judge, | 
it is perfectly clear on the facts stated in 
the judgment of the Court below that 
Janki did notact according to the sanction. 
The petition stated that the money was to | 
be raised because the property was situat- ' 
ed'at a long distance from the minor's- 
house and it was proposed to invest the 
sale-proceeds in purchase of certain other 
property. It was also stated, inter alia, 
that a sister of the minors had to be 
married. The J udge by saying that he, 

sanctioned the sale “as prayed" really 
adopted the purposes mentioned . 


tioned by him. Janki, however, executed 
certain mortgages after obtaining sanction 
U and, later on, sold the property inter alia, 


in consideration ofthe money raised on the 


bonds. I am clear that the Judge never 
sanctioned the mortgages and as the mort- 


- (1) 9B Ind. Cas, 216; 24 A. L.J.97; A: I. R. 1926 
P. C. 16; (1926) M. W. N. 197; 50ML. J. 344; 3 O. W. 
N. 365; 48 A. 182; 43 0. L, J, 374; 30 O. W. .N. 698; - 

28 Bom. L. R. 851 (P. O), 


in the 
petition as the purposes of the sale sanc- ` 
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gages could not have been before the 
Judge he never sanctioned asalein con 
sideration of the mortgages. The sale, 
therefore, was without the permission of 
the J udge. 

But the matter does not end there. A 
sale without the sanction of the J udge by 
the certificated guardian is not void in toto 
but is only voidable. The learned District 
Judge on appeal did not apply his mind 
to the question of legal necessity and if 
.he did apply his mind he had some inkl- 
ing in his mind that a portion atleast of 
the money was needed and used for the 
benefit of the minors. If the minors have 
been benefited they cannot avoid the sale 
without restoring the benefit tothe pur- 
chasers. I accordingly remit the following 
issue to the Appellate Court for a clear 
finding. No further evidence will he 
taken. 

Issue.-—Whether the plaintiffs have been 
benefited by any portion of the considera- 
tion money of the sale-deed in suit? 

Two months are allowed for return of 
the finding and ten days wil be allowed 
for filing objections. 

Mukerji, J.—(June 25, 1926).—See my 
judgment dated the 12th of March, t926, The 
finding of the lower Appellate Court is that 
no portion of the consideration money went 
to the benefit of the respondents. No ex- 
ception has been taken tothisfinding. The 
finding is fatal to the appeal which is 
hereby dismissed with costs including 
eng s fees in this Court on the higher 
scale 


Z. K. Appeal dismissed, 


MADRAS HIGH COURT. 
Orvit Revision Patition No. 13 or 1925, 
April 23, 1926. 

Present :—Mr. Justice Wallace 
MATTE NARAYANAMURTHI 
AND OTHERS — PETITIONERS 
VETSUS 
PARAN KUSAM VENKATAYYA 
AND OTHERS— RESPONDENTS, 

C. P.C. (Act. V of 1908), O. XVII, r. 2,0. XXIII, 
y. 1—Withdrawal of suit by plaintiff —De; fendants 
with interests similar to plaintiff's—Right to set asude 

order of dismissal—Non-appearance, effect of 

"Phe -plaintiff applied for permission to withdraw 
from a suit, in which two persons whose interests 
were similar to those ofthe plaintiff had been im- 


*03 
pleaded as defendants. These defendants did not 


appear in person or by Pleader on the day the petition- 


was heard and the Court allowing. the petition dis- 
missed the suit. There was nothing to show that 
the suit was on behalf of the said defendants also: . 

Held, that the said defendants had no locus standi 
to apply under O. XVII, r. 2, O.P. C., to set aside 
the order dismissing the suit.‘ [p. 502, cols. 1 & 2.] 

A default of appearance ofa defendant cannot be 
treated as default of appearance by a plaintiff under 
O. XVII, r9, O, P. C., even in a case where the 
, interests of the plaintiff and the particular defendant 

Bre identical. [p. 502, col. 2.] 


Petition, under s, 115 of Aet V of 1908, 
praying the High Court to revise an order 
of the Court of “tha Subordinate Judge, 
Rajabmundry, dated the .23rd Octo- 
her, 1924, in I. A. No. 177 of 1924, in O. 8. 
No. 35 of 1922. l ; 

Mr. G. Lakshmanna, for the Appellants. 


Mr. P. Somasundaram, for the Respond- 
ents. i 


JUDGMENT. —This revision petition 
is. against the order of the lower Court per- 
mitting the two defendants (respondents 
Nos. land 2) in O. S8. No. 35 of 1922 to 
have set aside the order of the Court per- 
mitting the plaintiff in the suitto withdraw 
it, i 

The plaintiff in the suit and these two 
respondents are said to be members of an 
original joint family from which the plaint- 
iff separated five or six years ago. Prior 
to the separation they had obtained a joint 
decree against defendants Nos. 3 to 6 ona 
promissory note. The plaintiff fled O. 8. 
No. 35 of 1922 to declare that certain decrees 
and sales which gave defendants Nos. 1 


and 16 possession of properties, belonging ' 


to defendants Nos. 3 to 6 were void and 
intended to defeat and delay creditors. To 
that suit respondents Nos. Land 2were made 
defendants Nos. 8 and 9, and in their writ- 
ten statement they supportedthe plaintiff's 
case. On 9th January, 1924, to which date 
the suit was posted for hearing, the plaint- 
iff filed a petition requesting permission 
to withdraw the suit. At the adjourned 
hearing on 18th January, 1924, that was 
allowed. Thesuit had also .been posted 
for that day and respondents Nos. 1 and 2 
were absent. The sulit was then dismissed. 
The respondents Nos. 1 and 2 applied to 
the lower Court to set aside that order and 
allow them to prosecute the suit. This 
the lower Court has allowed and the first 
defendant brings this revision petition. 
Prima facie these respondents had no 
locus standi to move their application. They 


were not plaintiffs in the suit, and the 


MATTE NABAYANAMURTHI v. 


PARANKESAM VBNKATAYYA. [98 I. C. 1926) 


dismissal of the suit is not an ex parte- 


dismissal, but at therequest of the plaint- 
iff, but the lower Court has held that, in 
the circumstances of the case, they were 


prejudiced by the order "passed" behind = 
their back, and that they must be consider- 
ed to be also plaintiffs in the suit, and” 
that the order dismissing the suit was iọ ` 


all intents and purposesan ex parte order 


against them as quasi plaintiffsin their . 
absence under O. XVII, r. 2 and has set it ' 


aside by an order underO.IX,r.18. | 
"This somewhat tortous argument does 


not appear to meto be convincing and is. 


not supported by any quotation of authori- 
ties. The fact remains that respondents Nos. 
] and 2 are not and never were plaintiffs in 
the suit, It was open to them to have 


moved to be added as plaintiffs, but they ` 


did notso move. Their argument is, that. 


they believed that the plaintiff would con- : 


duet the case properly and, therefore, ab-- 


stained from being present at the hearing 


of the suit. They had engaged a separate | 
Vakilbut he, too, did not appear at the hear- 
ing ofthe suit. 


day the order allowing the plaintiff to” 
withdraw was passed. Respondents Nos. 1. 
and 2 or their Pleader ought to hive been" 
present at the hearing of the suit at least 
on 18th January, 1924, when they could have: 
urged anything they had to urge against: 
the granting ofthe plaintiff's application.. 
If parties are so careless and negligent of, 
their own interests, they cannot expect the. 


Court to save them from the natural result” 


of th&ir conduct. i Pi , 
"They plead that they trusted the plaint- 
iff to go on with the suit on their behalf,’ 
There is nothing to show that the plaintiff: 
ever encouraged them in such "a belief, 
The plaint does not read to me as a repre- 
sentative one "by plaintiff on behalf of him= 
self and respondents Nos. land 2. ‘In fact; 
if it was representative theré was no point 
in adding these respondents as defendants 
and there are many passages which would | 
go to show that it was not representative. ' 
For example, in para.4 after reciting the 


relationship of the plaintiff and respond-. 
ents Nos land 2the previous history of. 


the case, the plaint goes on to say “except 
the plaintiff and his brothers,.no other 
creditors held any promissory note by all the 


four brothers and the shares of the defend- ` 


ants Nos. 5 and 6 aud their sons were validly 
liable .only to the plaintiff and to no othet- 


The suit itself was posted . 
for hearing on 18th January, 1924, on which | 


qLO.198) oe 


creditors.’ Paragraph 6 notes the fraudu- 
lent promissory to pay off the plaintiff's ' 
debts infull. Paragraph 7 talks of the 
. common object of defrauding the plaintiff 
and other creditors if any. Paragraphs 7, 


Sand 9 recite certain frauds “exercised on . 


the plaintiff" (para. 10) with the object 
(para. 11) of preventing him from getting 
rateable distribution. It asks fora declara- 
tion - that these fraudulent transactions 


were intended to defeat, defraud and delay ~ ~ 


the plaintiff and other creditors, if, any, 
and.in para. 16 there is a categorical state- 
ment that “the plaintiff , mainly litigates 
not only on his behalf but also on behalf 
of: other creditors of defendants Nos. 3 to 
6 if any......and the plaintiff does not 
admit that there are any such creditors 
wu. 80d that itis necessary to. bring a 
representative suit." It is perfectly obvious 
that this isnot a representative suit. The 


plaintiff does not ask here a decree in any. 


representative capacity or on behalf of rẹ- 
spondents Nos. 1 and 2 also. Nothing in my- 
view can be inferred from the fact.that the 
plaintiff sues for Rs. 3,100. The amount due, 
under the -joint promissory note was about, 
Rs. 5,600 or Ra. 6,000. The. plaintiff does. 
not say how he arrived at, Rs. 3,100 or that- 


it represents anything more than what was- 


due to him above. There is in the plaint,; 
far from an assertion that the plaintiff is; 
litigating for others, a repudiation that he, 
iş- doing so, 'and the decree- asked for is 
not going to 'bind respondents Nos. b and 2- 
against claiming their share separately.. 
If, in these circumstances, respondents. 
Nos. l and 2 chose not to Appear in the 
suit, I think their conduct'is so grossly 
careless that they have no claim to be: 
absolved from theresults of it by a violent. 
process of reasoning which turns them from: 

defendants into plaintiffs, and holds that 
their default of appearance as defendant is: 
equivalent to default of appearanee as 
plaintiff. It is not a case under O. XXIII, 

r.1(4). Ifthe plaintiff has defrauded them. 
they have a remedy aliunde against him; 
abd if they have the other defendants in 
the suit, they can bring asuit of their own. 

I can see no justification for holding that 
they are entitled. to have the order allow- 


ing the plaintiff to withdraw the suit set 


aside and there is no provision of law under 
which this relief which the lower Court has- 
given them can be given, 
The lower Court has seriously erred in 
he exercise of its jurisdiction : and its order 


SAHODRA V.: -HARI SINGH. 


“This thekadar, however, 


503 


must be set. aside, and it is hereby set aside 
with costs here and below. 


Y. N. Y. Order set aside. 


- 


" ALLAHABAD HIGH COURT. 

SECOND CIvIL APPEAL No. 408 oF 1924, 
June 25, 1926. 

_. | Present:—Mr. Justice Pullan. 

 Musammai SAHODRA —PLAINTIFF— 
APPELLANT 

versus 

HARI SINGH—DzrENDANT—RESPONDENT. 

Agra Tenancy Act (II of 1901), ss. 47, 97—Enhance- 
ment of reni—Agreement, attestation of, by Revenue 
Court—Attestation, form of. 

An agreement. between a landlord and a tenant for 
enhancement of rent stipulating for rent not exceeding 
Rs. 100, if not made by a registered instrument, may 
be attested by a Revenue Court. Such an attestation 
need not take any particular form but must show that 
the Revenue Court, before making the endorsement of 
attestation, satisfied itself as to the identity of the 
parties and their acquaintance with and assent to the : 
terms of the agreement. [p. 503, col. 2; p. 504, col. 1.] 

Second appeal against a decree of the 
Distriet -Judge, Aligarh, dated the 19th 
Jairuary, 1924." 

Mr, Panna Lal, for-the Appellant. 

-Mr. Harnandan Prasad, for the Respond- 
ent: 

- JUDGMENT.—The parties in this case 
are landlord-and tenant. The original rent 
of this holding was Rs. 77-8 which was sub- 
quently enhanced to Rs. 80 by a thekadar, 
was held by the 
Courts to have no authority and finally an 
agreement was entered into between the 
parties by which the rent was enhanced 
to-Rs. 100 and the defendant was to have 
occupancy rights. The landlord has now 
sued the tenant, claiming rent at Rs. 100 
but the lower Court has refused to decree 
the suit for more than Rs. 80 on the ground 
that the agreement to enhance the rent 
was not made in accordance with law. 
The daw is correctly stated by the lower 
Appellate Court and it is to the effect that 
an enhancement stipulating for rent rot 
exceeding Rs, 100 if not made by a register- 
ed instrument may beattested by a Revenue 
Court. This agreement was attested by a 
Revenue Court, but relying on a decision 
of this Court reported as Dat Prasad Singh 
v. Gopal-Ram (1) the lower Court has held 
that the agreement has not been sufi- 


. ciently attested, 


(1) 84 Ind. Cas, 234; 14 A. L. J, 57, 
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^-' Phere is:a great difference between these 
two cases. 
stipulated was for Rs. 200 and the Revenue 


Court, therefore, had no jurisdiction to attest | 


the enhancement. Thus there is only, one 
poinf on which the former decision can be 
consulted profitably -and that is whether 
the attestation is or isnotsufficient. In the 
year 1902 the Government published a 
suggested form of the endorsement by 4 
Revenue Court in such cases, but I am 
afraid-that the terms of this Government 
order are not generally known. In any 
case, it merely indicates the terms which 
the endorsement should take and the Court 
has"only to ecnsider whether as a matter 


af fact, the Revenue Court, before making. 
the endorsement satisfied itself as to the. 


identity of the parties, and their acquaint- 
ance with and assent to the terms: of the 
agreement. 

In the present case there is an endorse-. 
ment which certainly showsthat the Revenue- 
. Court satisfied himself as to the identity 
of the parties.and the fact that. they 
drew up and signed the agreement'may 
very well have. been 'held by him to be: 
suffieient to show that they understood 
its contents. I am certainly not prepared 
to find that the endorsement is irregular 


and as the Revenue Court had full power. 


to make such an endorsement, T consider 
that the respondent is bound by the terms 
of the agreement and must pay rent at the 
higher rate. His refusal to do sọ, seeing. 
that he has claimed occupancy rights in 
accordance with that same agreement is 
thoroughly dishonest and should not have 
been condoned by the lower Appellate Court. 


. Tallow this appeal with costs including. 


costs in this Court on the higher seale and 
order that the decree of the Court of first 
instance be restored. 

ee Appeal allowed, 


RSE 
* 


CALCUTTA HIGH COURT, 
APPEAL FROM ORDER No. 447 or 1924. 
, . February 2, 1926. 
Present:—Mr. Justice B, B. Ghose and 
Mr. Justice Panton. 
MUKTAKESHI PAL—DzcnaEz-HorpgR— 
; APPELLANT 
v versus 
RAMANI MOHAN BHATTACHARYA 
AND OTHERS—J UDGMENT- DEBTORS— 
i RESPONDENTS. 


Morigage~ -Helinquishment of claim against portion - 


In the case cited, the. rent: 


MUXTAKESHI PAL v, RAMANI MOHAN BHATTACHARYA. ; (98:1. O. 1926) 


of. mortgaged. property, effect of —Remaining property, 
whether liable for whole debt. 

A mortgagee cannot after relinquishing his claim 
on & portion of the mortgaged property throw the 
whole burden of the mortgage-debton the remainder 


of the property. 
Surjiram Marwari v.  Barhamdeo Persad” (2), 


followed. 

Perumal Pillai v. Raman Chettiar (1), distinguished. 

Appeal against an order of the Additional 
District Judge, Tipperah, dated the Ist of 
December, 1924, modifying that of the Sub- 
ordinate Judge, Second Court of that place, 
dated the 21st of December, 1923. 

Babu „Birendra Chandra Das, for: the 
Appellant, 

Babu Sasadhar Foy, for the Respondents. 

J UDGMENT.—The sole question that 
arises-in this appeal is whether the mort- 
gagee after relinquishing his claim on a 
portion of the mortgaged property can 
throw the whole burden of the-mortgaged 
debt on the remainder ofthe property.. The 
learned Judge has held that he cannot. 

Itis contended on behalf of the.appellant. 
that the mortgagee is entitled to: pursue 
his remedy for the entire mortgage-debt 
on any portion of the mortgaged property. 
Whathappened in this case was that the 
mortgagee did not desire to proceéd against 
certain portions of the mortgaged: pro- 
perties which were purchased by her hus- 
band and her husband's brother at sales 
by which. only the equity of redemption 
passed to them. 

The only relevant authority that has been . 
cited in favour of the contention of the 


` appellant is that of the Full Bench:case of 


Perumal Pillai v. Raman Chettiar (1) in 
which the Madras Court differed from the 
decisions of this Court holding a contrary 
view upon their construction of the provi- 
sions of the Transfer of Property Act. We 
are, however, bound by the series of deci- 


‘ gions of this Court commencing with 


Surjiram Marwari v. Barhamdeo Persad (2) 
in which it has been invariably held that the 


rule which has been adopted by the District. . 


Judge in thiscase is the equitable rule to 
follow in such cases. ’ 

The appeal, therefore, must be dismissed: 
as regards this contention raised before us.. 

Another contention was raised that one 
of the mortgagors has become insolvent 
aud: his interest has vested in a Receiver 
and he cannot raise any objection to the 
execution of the decree. This question 

(1) 42 Ind. Cas. 352; 40M. 968; 33 M. h. J. 211; 6L, 
W. 450; (1917) M. W. N. 752, ! 

(2) 1 O. L, J. 337. 


(98-1. O. 1926] 


need not: be decided as.there is another 
- person .who has obtained the equity of re- 
demption in the properties which are 
sought to be. sold. by transfer from the 
mortgagors and at her instance the question 
may: be gone into. 

On these grounds, the appeal must be 
dismissed with costs. Weassess the hearing 
fee at three gold mohurs. 
3 RK Appeal dismissed; 


Le nd 


ALLAHABAD HIGH COURT. 
. .Secons, Cryin APPEAL No. 517 or 1924. 
s a June 30, 1926. 
Present:—Mr. Justice Daniels. 
,. INDAR DAT PANDE-—PLAINTIFF— 
< APPELLANT 
5 versus 
RAM PARSAN PANDE AND ANOTHER— 
] DRFENDANTS— RESPONDENTS, 
| C.P. C. (Act V of 1908), s. 11—Res judicata—H indu 
.. Law--Alienation by widow—Reversioner, suit by, 
challenging alienation—Decision, whether binding on 
other reversioners. 

A suit by a Hindu reversioner challenging an 
alienation of her husband's estate made by the widow 
of the last male holder is a representative suit the 
result of which is binding on the other revergioners 
and operates as -res judicata, 


Second appeal against a deeree of the 
District Judge, Benares, dated the: 5th 
January, 1924. 

Mr. P, L. Banerji, for the Appellant. 

Mr. Gadadhar Prasad, for the Respond- 
ents.. l . 

JUDGMENT.—This appeal arises out 
of a suit to set aside certain transfers made 
by Musammat Ramjhari, a Hindu widow, as 
being: without legal necessity.’ The appeal 
is concerned with two sale-deeds executed 
by Musammat Ramjhari on Ist December, 
1906, in favour of three persons Ram Par- 
san, Ram Abhilakh and Ram Ratan. Ram 
Ratan is: the- son of the plaintiff Indar 
Dat. There is a clear finding of both Courts 
that the sales were without legal necessity: 


This faet has also been judicially affirmed. 


Mahadeo, who was-at the time the nearest 
reversioner, brought a suit io haveit de- 
clared that the transactions were void 
beyond the lifetime of Musammat Ram- 
jhaii on the ground of want of legal 
necessity, and he obtained a decree to this 
- effect which was affirmed in appeal. It is 
now settled law that a suit of this nature 


"^ INDAR DAT PANDE V, RAM PARSAN PANDE. 
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is arepresentative suit the result of which 
is binding on the reversioners, [Kesho 
Prasad Singh v. Sheo Pragash Ojha (1) | 
All these findings are in favour of the 
plaintiff-appellant. The learned District 
Judge has, however, dismissed the suit on 
the ground that the plaintiff was at least a 
consenting party to the deed in favour of 
his son and, therefore, he is estopped from 
contesting its validity. The learned Judge 
relies on the Full Bench decision in Fateh 
hee Thakur Rukmini Rawanji Maharaj 
2); 
It is to be regretted that the finding of 
the learned District Judge as to the position 
of the plaintiff is neither clear nor con- 
sistent. At one portion of his judgment he 
speaks of the plaintiff as electing to take a 
third of the property in the name of his 
son, but in the earlier portion of the judg- 
ment where the findings are really set out 
he: holds. that the plaintiff was either a 
consenting party or a benami vendee. I 
must take it, therefore, that there is no 
finding that the sale-deed was actually in 
favour of the plaintiff, but the finding is 
that he- was. a consenting party to it. 
There is also no finding that the other 
vendees were deceived. Indeed it would 
appear from the judgments of the Courts 
below that all the parties concerned were 
acquainted with the true facts. Under such 
circumstances there can be no estoppel. 
Moreover, the facts differ materially from 
thosein the Full Bench casein that there 
is a judicial decision which is binding and 
has theforce of res judicata between the 
parties to the effect that thesesale-deeds 
were not binding after Musummat Ram- 
jhari’s death. In face of this decision it 
was not open to the Court below to hold 
that the transfers were binding. 
“For these reasons I allow. theappealand 
setting aside the decree of the learned Dis- 
trict Judge restore the decree ofthe trial 
Court. Asitisfound that the plaintiff was 
privy to the transaction which he now seeks 
to set aside I allowno costs either in this 
Court or in the Court below. 

7. K. Appeal allowed. 

(1) 82 Ind. Cas. 962; 46 A. 831; 51 I. A. 381; A. LR, 
1924 P. C. 247; 10 O. & A. L. R. 1105; 40 C. L. J. 461; 
47 M. L. J. 824; 23 A. L. J. 168; 27 Bom L. R. 130; 21 
L. W.295; 1 O. W.N. 610; L. R. 6 A. (D. C) 1; 29 C, 


W. N. 606 (P OQ.) 
(2) 72 Ind. Cas. 8; 45 A. 333,321 A. L. J. 229; A. LR, 


1923 All. 387, 
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PRIVY COUNCIL. 

APPBAL FROM TAE Catcorra Hren Court. 
July 10, 1925. 
Present:—Viscount Finlay, Lord 
Blanesburgh, Sir John Edge and 
Mr. Ameer Ali. 

MAHOMED ALI MAMOOJEE— 
APPELLANT 
versus 
HOWESON BROTHERS —RESPONDENTS. 

Contract Act (IX of 1872), s. 180—Surety for Receiver 

appointed by Court, discharge of-—Notiee, whether 
sufficient —Consent of Court, necessity of—Continuing 
guarantee, revocation of. 
. Notwithstanding s. 130 of the Contract Act which 
holds thata continuing guarantee may at any time 
be revoked by the surety as to future transactions 
by notice to the creditor, it is not competent to the 
surety for & Receiver who has been appointed an 
offcer of the Court, to discharge himself merely by 
notice to the decree-holder or other person at whose 
instance orfor whose benefit the Receiver was ap- 
pointed. [p. 507, col. 1] l 

A. person does not become a surety in such cases 
till he has been accepted as such by the Court and he 
cannot discharge himself without the consent of the 
Court. [ibid.] 

Appeal against the judgment of Mr. 
Justice Ashutosh Mookerjee and Mr, Justice 
Rankin in Appeal No. 5 of 1923, dated the 
8th May, 1923. mE 

FACTS appear from the following judg- 
ment of the High Court:— 

This is an appeal from an order made by 
Mr Justice Greaves against a surety under 
g. 145,C. P. C. The facts material for the 
determination of the questions in con- 
troversy are really not in dispute and may 
be briefly stated. il 

On the 29th July, 1920, & preliminary 
decree was made in a mortgage suit insti- 
tuted by Howeson Brothers against the 
Harveys. On the same day, one of the de- 
fendants, W. 8. G. Harvey, was appointed 
Receiver. On the 9th September, 1920, the 
appellant, M. A. Mamooji, became surety 
for the Receiver. The surety-bond stated 
as follows: 

“Tf the said W. S. G. Harvey do and shall 
duly account for all sums of moneys which 
shall and have come into his hands as such 
Receiver as aforesaid and file all papers 
and his half-yearly accounts before a Judge 
of this Court, as directed by the said decree 
of the 29th July, 1920, and do and shall duly 
and faithfully perform the duties as such 
Receiver as aforesaid, according to law, and 
in all sespects discharge the duties and 
obligations which shall devolve upon him as 
such Receiver as aforesaid, and obey and 
carry out the said order and all other orders 
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and directions which may hereafter be. made 
and given by the said High Court in the 
said mortgaged properties, then and in such 
case the above written bond or obligation 
shall become void and be of no effect; 
otherwise the same will remain in.full force 
and virtue." . 

. On the 22nd July, 1921, Mamooji made an 
application to be released from his obliga- 


- tions and covenants as stated in the security 


bond. Thisapplieation was heard by Mr, 
Justice Greaves on the 5th August, 1921, 


but no order was made in favour of the 


petitioner. On the next day the Solicitor 
for Mamooji wrote to the plaintiff and stated 
that as Harvey had not carried out his 
agreement with Mamooji, Mamooji did not 
wish to continué to guarantee the acts of 
Harvey in whom he could not any longer 
place confidence. Mamooji accordingly 
desired to be released from further liability. 
The letter, however, stated that Mamooji 
would hold himself under the bond already 
executed for all acts and omissions- of 
Harvey till such date as he might be 
released from further acting by order of the 
Court which he would then seek to obtain. 
On the 10th August, 1921, a similar letter 
was addressed by the Solicitor to the plaint- 
iff. The letter repeated that Mamooji did 
not wish to act any further as surety for 
Harvey and requested the plaintiff to apply 
to the Court for the removal of Harvey and 
for the appointment of the Court Receiver 
in his place. On the 2nd December, 1921, 
the Solicitors for the plaintiffs wrote to the 
Solicitors for Mamooji with the result that 
on the 12th December, 1921, Harvey was 
removed and Martell was appointed Re- 
ceiverin his place. On the 19th May, 1922, 
the Referee found that. a sum of 
Rs. 32,806-14-4 was due from Harvey. On 
the 15th July, 1922, an order was made by 
Mr Justice Greaves on Harvey to pay this 
sum to Martell. Harvey was apparently un- 
able to make the payment and on the 7th 
August, 1922, an application was made to 
recover the sum from Mamoojt. This 
application was dismissed on the 18th 
August, 1922, as the bond which stood in 
the name of the Registrar had not been 
assigned to the Receiver. The assignment 
was effected on the 24th August, 1922, and 
thereafter, the present application, was 
made unders 145, O. P. C, on the 5th 
December, 1922, to recover the sum from 
the surety. 'The position taken up by the 
surety was that he had effectively discharg- 


OB 1. O, 19261 
ed himself by the notice he had given. 


This contention was overruled by Mr. Justice 
Greaves and an order was made against the 


surety in terms of s. 145, C. P, C. In the. 


present appeal, we have been invited to 
consider the propriety of this order. 

. On behalf of the surety, reliance was 
placed upon s. 130of the Indian Contract 
Act and the decision in Rajnarain Mookerjee 
v. Ful Kumari Debi (1), This decision was 
doubted by the Madras High Court in 
Subroya Chetty v. Ragammall (2) which 
was accepted by the Allahabad High Court 
as a correct exposition of the law in Kandhia 
Lal v. Manki (3). Weare of opinion that 
the view taken by Mr, Justice Greaves is 
correct. 

-In Rajnarain Mookerjee v. Ful Kumari 
Debi (1) it was ruled that s. 130 of the 
Indian Contract Act enabled a person who 
had become surety in an administration 
proceeding to discharge himself by suitable 
notice. The judgment of Sir Francis 
Maclean, O. J., was cautiously phrased and 
does not support a more extended rule, 
although the language used by Mr. Justice 
Banerjee seems to go further. We are of 
opinion that notwithstanding s. 130, which 
holds that a continuing guarantee may at 
any time be revoked by the surety as to 
future transactions by notice to the creditor, 
itis not competent to the surety for a Re- 
ceiver, who has been appointed an officer 
of the Court, to discharge himself merely 
by notice to the decree-holder, or other 
person at whose instance or for whose 
benefit the Receiver was appointed : O'Keeffe 
v. Armstrong (4). À person does not become 
8 surety till he has been accepted as such by 
the Court and we cannot hold on principle 
thathe can dischargehimself withoutthecon- 
sent of the Court. Disastrous consequences 
may. indeed, result to the estate in charge of 
the Receiver, ifthe surety be held competent 
to relieve himself from the moment he has 
given notice to the person interested, It is 
worthy of remark that this extreme posi- 
tion was not at first taken up by the surety 
in the case before us; as already stated, he 
realized at quite an early stage of the 
proceedings that-he could secure his dis- 
charge only with the consent of the Court. 
We need not in this view examine the 


decision in Subroya Chetty v. Ragammall 
(1) 29 C. 68: 6 C. W N. 7. 
(2) 28 M. 161; 14 M. L. J. 482. 
(3) 1 Ind. Cas. 143; 31 A. 56; 6 A, L. J. 19; A. W. N. 


(1908) 288. 
(4) (1852) 2 Ir. Oh. R. 115, 
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(2) which is in harmony with Bai Somi v. 
Chokshi Ishvardas Mangaldas (5) and 
Kandhia Lal v Manki (3) and is supported 
by the analogy of In the goods of Stark (6), 
Calvert v, Gordon (7) and Lloyds v. Harper 
(8) The case last mentioned does not 
assist the contention of the appellant that 
he was discharged from liability the moment 
he served notice upon the decree-holder. 
It may be conceded that a continuing 


guarantee, not under seal, for future ad- 


vances or supplies, inconsideration of the 
granting ofsuch advances orsupplies does 
not become binding until the person to 
whom itis given acts upon it, and may 
consequently be revoked beforeit is acted 
upon; further, even if it has been acted 
upon, it may, if if contain no stipula- 
tion to the contrary, be revoked as to 
further transactions [Ojford v. Davies (9), 

Coulthart v. Climentson (10) and Beckett 
v. Addyman (11).] The question, however, 
remains whether when a surety bas been 
accepted as such by the Court, he can free 
himself from liability without the consent 
of the Court. We are of opinion that the 
answer must be in the negative. 

The result is that the order made by Mr. 
Justice Greaves, which is obviously right 
on the merits, is confirmed and this appeal 
dismissed with costs. 

Messrs. De Gruyther 
Brown, for the Appellant. 

Messrs. A. M. Dunne and Douglas McNair, 
for the Respondents. 

JUDGMENT. ^ ” 

Viscount Finlay.—In their Lordships’ 
consideration of this case they see no reason 
for differing from the Courts below. 

-They will humbly advise His Majesty 
that this appeal should be dismissed with 
costs. 

A. N. A, Appeal dismissed. 

Solicitors for the Appellant:—Messrs. Pugh 
& Co. 

Solicitors for the Respondents :—Messrs. 
Sanderson Lee & Co. 


(5) 19 B. 245; 10 Ind. Deo. (N. s.) 166. 
2 (1886) 1 P. 76; 35 L. J. P. 42; 13 L. T. 682; 14 W, 
49 


E ee 7 B. & C. 809; 1 Man. & Ry, 497; 108 E. 
. 925. 

(8) (1881) 16 Ch. D. 290, 50 L. J. Ch. 110; 43 L. T. 
481; 29 W, R. 452. 

(9) (1862) 12 O. B. (xv. 8) 748 31 L. J.C. P. 319; 9 
Jur. (N. 8.) 22; 6 L. T. 579; 10 W, R. 758; 142%. R. 1336; 
133 R. R. 491. 

Pei D. 42; 49 L. J, Q. B. 204; 41 L. T, 


(10) (1880 
98: 28 W. R. : 
(11) (1882) 9 Q. B, D, 783; 51L, J. Q. B, 597, 


and Kenworthy 


) 
R 
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ALLAHABAD HIGH COURT. 
SgcoND O1rvin AprPEAL No. 535 or 1924. 

i July 1, 1926. 

Present:—Mr: Justice Daniels. 
LACHHMAN PRASAD AND ANOTHER— 
PLAINTIFF3— ÁPPELLANTS 
versus 
SAHU SALEK CHAND AND OTAERS— 

DnarENDANTs— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 141, 144— 
Hindu Law—Alienation—Suit by younger son to 
challenge alienation—F'ailure of elder son to challenge 
alienation, effect of—Limatation. E 

On the death of a Hindu his estate wrongly passed. 
intothe hands of & female and was 
transferred by her. The eldest son. of the deceased did 
not bring any suit to challenge the alienation within 


three years of attaining his majority. The younger. 


son of the deceased, however, instituted a suit to 
challenge the alienation while he was still a minor: 

Held, that the suit was within time and was not 
barred by reason of the fact that the elder son of the 
deceased had taken no steps to question the alienation 
within three years of his attaining majority. 


Second appeal against a decree of thé 
Additional District Judge, Moradabad,’ 
dated the 5th of December, 1923. 


Mr. Ambika Prasad, for Mr. K. Verma,, 
for the Appellants. ; 

Mr. G. N.. Kunzru, for Dr. K. N. Katju, 
for the- Respondents. ` 


JUDGMENT.—This was asuit by the. 
son-and grandson of one Kishen Lal who 
died in 1907 to recover joint family property 
which. on. Kishen Lal's death wrongly pass- 
ed into the hands of. one Musammat Go- 
bindi and was subsequently transferred by 
her. The sole question for decision is one of 
The suit is brought more than 
twelve years after Kishen Lal's death, but 
the plaintiffs are still minors. It was.urged 
for the defendants that the suit was never- 


theless barred because Ram Saran Das, the, 


elder brother of the first plaintiff and the 
father of the second plaintiff, attained 
majority more than three years before the. 
suit. This argument has found favour 
with the Court below on the basis of cer- 
tain decisions to be found in unauthorised 
reports. The learned Judge declined to. 
follow the decision of this Court in Ganga 
Dayal v.. Mani Ram (1) on the ground 
that it was not clear. The decision in 
Ganga Dayal v. Mant Ram (1) has recently 
been approved by their Lordships of the 
Privy Council in Jawahir Singh v. Udai 


(1)1Ind. Cas, 824; 31 A.156; 6 A. L. J. 62, 
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- 
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Parkash (2). The head-note-in that. case 
rung :— 

“A suit -brought by the younger: son 
within three years of attaining majority to. 
avoid the sale is not barred by limitation, 
although the elder son attained his. majority . 
more than. three years. earlier and had taken 
no steps to question the. alienation.” 

The appeal was from,a decision of íhis. 
Court in which the learned. Judges followed. 
the case of Ganga. Dayal v. Mani.Ram (1) 
and the Privy. Council concurred im the. 
view. taken by this Oourt. The, presump-. 
tion . that -the elder brother-by reason of 
being -the elder brother must-have. acted 
as manager of attaining, majority: was 
argued but not accepted in the case of 
Ganga. Dayal v. Mani Ram (1) . This pre- 
sumption, therefore, is clearly not sufficient. 
Nor.isthe mere.fact that the elder brother 
filed an objection in the mutation case. 
sufficient to show that he was acting as 
manager. The case-is governed by the recent 
Privy Couneil decision. The trial Court 
recorded, findings on ,all the issues in the 
case. I, therefore, setting aside the.decree 
of the Court below, direct. the learned. 
Judge to restore.the appealto his file and 
dispose of it on the merits. This order is. 
passed under O. XLI, r. 23 of the O. P. C, 
as the appeal has been disposed of on a. 
preliminary point. =... . . 

- The appellants will get their costs.of this 
anpeal including fees on the higher scale. 
Other costs will ubide the result. 

:Z. K. ,.: Decree set aside. 


(2) 93 Ind. Cas. 216; 48 A.152; 53 T. -A. 36; 24 A. L. 
J. 97; A. IR. 1926 P. C. 16; (1996) M. W:N. 197; 50 M. 
L. J. 344; 30. W. N. 365: 43 0. L. J. 374; 30 0. W.N. 
698; 28 Bom. L, R. 851 (P. Gi). | 





PRIVY COUNCIL. |. 
APPEAL FkOM THE LAHORB Hiag Cotrt. 
June 24, 1926. ; 
Present:—Viscount Dunedin, Lord 
Atkinson, and Mr. Ameer Ali. ^ 
DAYAL SINGH-—DREFENDANT— ÁPPELLANT 
versus. . 
INDAR SINGH siNCE DECEASED, NOW 
REPRESENTED BY KHARKA SINGH minor 
THROUGH Musammat BHAGWANI— 
_ PLAINTIFE— RESPONDENT. . 
Registration Act (XVI of 1908), ss. 17, 9—Transfer- 
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of Property Act (IV of 1882), s. 55 (6) (b)—Agreement 
to sell immoveable property—Harnest money, payment 
0f — Registration, whether necessary. 

Where a purchaser of immoveable property has paid 
earnest money under an agreement forthe purchase 
of the property, the agreement creates an interest in 
immoveable property by virtue of the provisions of 
8. 55 (6)(b) of the Transfer of Property Act and re- 
quires registration under‘the provisions of s.17 of 
the Registration Act. [p-510, col, 2.] 

If such an agreement happens to be unregistered 
it is inadmissible in evidence in a suit for specific 
performance relating to the property agreed to be 
sold. [ibid.] 

Appeal from the judgment and decree of 
the Lahore High Court (Mr. Justice Broad- 
way and Mr. Justice Harrison) in Appeal 
No. 2528 of 1919, dated the 28th March, 
1923, and reported in 72 Ind. Cas. 1032. 

Mr. E. B, Raikes, for the Appellant. . 

JUDGMENT. 

Viscount Dunedin.—On the 2nd 
March, 1919,:Dayal Singh, the defendant- 
appellant, executed an agreement with 
Indar Singh, now deceased, but represent- 
ed by the plaintifi-respondent This agree- 
ment had for its object the undertaking of 
a sale of certain property, and its terms, so 

far as material, are as follows:— 
^ A *], Dayal Singh, son of Jiwan Singh, caste 
Jat Garewal, resident and lambardar of 
Chak No. 1/57; Upper Chenab, Tahsil Jaran- 
wala, District Lyallpur, do here declare 
as follows:— 

(Here follows a description of the subject) 

“T have agreed to sell the above-men- 
tioned property for Rs, 10,000 and the sum 
of interest, to be paid to the Government, 
to Indar Singh, son of Hira Singh, Havil- 
dar, caste Jat Dhami, occupation cultiva- 
tion, abadkar and resident of Chak No. 
188, Rakh Branch, Tahsil Lyallpur, who 
has agreed to purchase this land merely for 
the sake of lambardar-ship. Out of the 
sale money I have at present received 
Rs.1,000 by way of earnest money. Rs. 9,000 
is agreed to be received before the Sub- 
Registrar, Lyallpur, at the time of the com- 
pletion of the sale and registration. The ex- 
penses, incurred in connection with the exe- 
cution and completion of the sale-deed, 
shall-be borne by the vendee and myself 
in equal halves. I shall complete the sale 
in favour of the vendee within forty days, 
i. e., before the lst Baisakh Sambat 1976, 
after making a settlement of the sum of 
interest (which shall be deposited by the 
vendee) with the Government. ‘The vendee 
has been put in possession of the land 
sold, If I do not complete the sale, I shall 
pay Rs, 2,000 by way of damages to the 
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.The land has at any rate, been sold and the 
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vendee without any demur, and, besides, he 
Shall be at liberty to have the sale com- 
pleted by seeking legal remedy. As regards 
the filing of the interest, an application 
shall be made to the Deputy Commis- 
sioner of Lyallpur, and, on permission be- 
ing granted, the vendee shall be made to 
deposit the said interest. If permission is 
not accorded the bargain of sale shall :e- 
main unaffected. The only agreement 
would then be that the sale would be ecm- 
deposited. 


vendee has become entitled to it. Ism 
simply entitled to receive Rs. 9,000. I 
have, therefore, executed this agreement in 
favour of Indar Singh, vendee, so that it 


may serve as an authority. I have securcd 


an agreement to the same effect from Indar 
Singh, vendee." 

This document was not registered. The 
appellant having refused to complete the 


purchase, the respondent succeeding to all 


rights of indar Singh, deceased, raised this 
action for specific performance. The appel- 
lant pleaded that the document in question 
being a document which needed to be re- 


.gistered, and not having been registered, 


could not be received in evidence in terms of 
s. 49 of Act XVI of 1908. He also pleaded 
that in respect of undue influence exercised 
at the time of the making of the agrec- 
ment, specific performance should be re- 
fused. The trial Judge held that the 
document did not require to be registered, 
but held that undue influence had been 
proved. On appeal the Appeal Court 
agreed with the trial Judge that the docu- 
ment did not require to be registered, but 
disagreed as to the other matter. They, 
therefore, decreed specific performance. ' 
The sole question in this appeal, which is 
ex parte, is, therefore, whether the docu- 
ment in question requiredto be registered. 
As the question is an important one, it will 
be well to trace the history of the legislaticn 
which bears on the point. Act XX of 1866, 
s. 17, made compulsorily registrable certain 
instruments:— 
* * x * * st 
17.—(2) "Instruments (other than an jn- 
strument of gift) which purport or operate 
to create, declare, assign, limit or extingu- 
ish, whether in present or in futyre, any 
right, title or interest, whether vested cr 
contingent, of the value of one hundred 


-rupees and upwards to or in immoveable 


property, 
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(3) "Instruments which acknowledge the 
‘receipt or payment of any consideration, on 
account of the creation, declaration, assign- 
ment, limitation or extinction of any such 
right, title or interest,” 

* * * * * * 
And, by s. 49, declared that no instru- 
ment required by s. 17 to be registered 
should be received in evidence in any civil 
proeeeding in any Court unless it had been 
registered. 'The result of that enactment 
may be appreciated by a perusal of the 
case of Futteh Chund Sahoo v. Leelumber 
Singh Doss (1) where the Board characteris- 
ed the case as a very hard one, but 
fouud that the terms ofthe Act were im- 
perative. In 1877 (probably in accordance 
with the feeling as expressed above) in a new 
Act, 8. 17 was repeated as before, but with 
this addition:— 


"Nothing in els. (b) and (c) of this section - 


applies to E . . 

"(h) any document not itself creating, 
declaring, assigning, limiting or extingu- 
‘ishing any right, title or interest of the 
value of one hundred rupees and upwards 
‘to or in immoveable property, but merely 
-creating aright to obtain another docu- 
ment, which will, when executed, create, 
declare, assign, limit orextinguish any such 
right, title or interest." 

This change having been made, there 
eame to be raised questionsas to various 
' agreements, firstas to whether they fell 
under s. 17 (b) and, accordingly, if they 

did so, whether they: could be exeused in 
` respect of s. 17 (h). Examples of such cases 
"may be found in Burjorji Cursetji Panthakt 
‘vy, Muncherji Kuverji (2) where it was held 
-that the agreement was not necessarily 

registrable, and Ramasami v. Ramasami (8), 
where the agreement was held to be com- 
pulsorily registrable, and consequently not 
admissible in evidence. Their Lordships 
do not think it necessary to review these 
eases or to decide whether one of them will 
agree with what was said by Lord Buck- 
master in Hemanta Kumari Debi v. Midna- 
pore Zemindart Company, Limited (4) 


(1) 14 M. I. A. 129; 16 W. R. P. C. 26; 9 B. L. R. 433; 
9 Suth., P. C. J. 467; 2 Sar. P. O. J. 109; 20 E. R. 734. 

(2) 5 B. 143; 3 Ind. Dec. (N. s.) 96. 

(3) 5 M. 115; 2 Ind. Dec. (N. s.) 80. 
| (4) 53 Ind. Gas. 534; 46 I. A. 240; 37 M. L. J. 525; 17 
ACL. J. 1117; 24 C. W. N. 177; (1920) M. W. N. 66; 27 
M. L. T. 42; 11 L. W. 301; 47 ©. 485; 22 Bom. L. R. 
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They will assume without deciding that 
taking the terms of the Act of 1877 alone 
(the terms of which were repeated totidem 
verbis, though not with the same number- 
ing of the paragraphs, in the Act of 1908; 
which is the Act which rules this case) the 
judgments of the Courts below were right 
in holding that the present agreement 
was an agreement to sell and not.a sale, 
and was consequently exempted under s. 
17 (2) (v), which corresponds with s. 17 (h) 
of 1877. But there is another Act* to be 
reckoned with which unfortunately entirely 
escaped the notice of the Courts below, as 
they say nothing: about ib; that is the 
Transfer of Property Act, 1882 (Act-1V 
of 1882) [passed, it will be observed, after 
the case of Burjorji Cursetji Panthaki v. 
Muncherji Kuverji (2) which was in 1880]. 
By s. 55 (6) (D) the buyer isentitled:— 
"Unless he has improperly declined to 
accept delivery of the property, toa charge . 
on the property, as against the seller and 
all persons claiming under him with notice 
of the payment, to the extent of the seller's 
interest in the property, for the amount 
of any purchase-money properly paid by 
the buyer in anticipation of the delivery, 
and forinterest on such amount; and, when 


-he properly declines to accept the delivery, 


also for the earnest (if any) and for the 
costs (if any) awarded to him of a suit 
to compel specific performance: of the 
contract orto obtain a decree for its rescis- 
Sion." : | 


Their Lordships are of opinion. that. the 
section applied to the agreement in this 
case, where the buyer had paid earnest 
money, and so far from refusing to accept 
delivery, was pressing for specific perform- 
ance, and that the agreement did in it- 
Self create an interest and, therefore, did 
not allow of the application of s. 17 (2) (v). 


It was, therefore, compulsorily registrable 


unders. l7 and, not having been regis- 
tered, was inadmissible in evidence under 
s, 49. 


Their Lordships will, therefore, humbly 
advise His Majesty to allow the appeal 
and to dismiss thesuit. The appellant will 
have his costs before this Board ; but the 





[*Note.—It is respectfully submitted that the 
Courts in India made no reference to the Transfer 
of Property Act in their judgments for the simple 
reason that that Act has yo application to the 
Punjab,—Fd.) : 
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costs.in the Courts willremain as ordered 
by the High Court. 
Z. K. Appeal allowed. 
Solicitors for the Appellants :—Messrs, 
T. L. Wilson & Co. 





ALLAHABAD HIGH COURT. 
SngooND Civi, APPEAL No. 893 or 1926. 
June 3, 1926. 

Present :—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

DWARKA SINGH-—PLAINTIFF— 
APPELLANT 

versus 
ANRUP SINGH ANDOTHERS—DEFENDANTS— 
RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 2—Appli- 
cability of Act—Sale before coming into force of Act, 
whether-subject to provisions of Act. 

The Agra Pre-emption Act applies only with respect 
Hi sales that have taken place after the Act came into 

0166. 
Second appeal against & decree of the 


Additional Subordinate Judge, Azamgarh, | 


dated the 23rd of February, 1926. 

Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

JUDGMENT.—This is a pre-emption 


appeal arising out of rather peculiar circum- : 


stances. 00. 

For the disposal of the suit we must take 
the plaintiffs allegations as correot, for 
they have not yet been adjudicated upon. 
The plaintiff's case was that there was a 
Bale sometime in 1917 and he brought a suit 
for pre-emption. After the sale some 
members of the family of the vendors 
brought suits to have the sale-deed set aside. 
Their suits succeeded and by an agreement 


on account of the success of the suits the ' 


pre-emption suit was dismissed. The 
plaintiff has since discovered that the 
plaintiffs in the suits for the cancellation of 
' the sale-deed never recovered possession 
from the vendees and the vendees are still 
in possession. The inference, that the 
plaintiff draws, is that the two suits were 
collusive as between the relations of the 
. vendor and the :vendees. He now claims 
pre-emption. 

The Court of first instance heard evidence 
-on the question of custom of pre-emption 
and held that no custom of pre-emption 
- existed under the wajib ul-arz on which the 
'elaim was based. The lower Appellate 
-Oourt upheld this decision. _ | 
In this Court it is contended that the 


BHOSILA RAMACHANDRATYA V. RAPAKA NARAYANA, 


oll 
plaintiffs’ suit was unmaintainable, first, 
because the question of custom is ves judi- 
cata, and secondly, because the case is 
governed by the Pre-emption Act. There 
can be no question of res judicata because 
there was no trial of the question of custom 
and there was no finding in favour of 
the plaintiff. The suit was in fact dis- 
missed. 

As to the question whether the suit 
should be governed by the Pre-emption 
Act or by the plea of custom raised, we are 
of opinion thatthe Pre-emption Act has no 
application. It applies only with respect 
to sales that took place after the Pre- 
emption Act came into force, The transfer 
in this case took place in 1917. Assuming 
that all the allegations of fact as regards 
fraud made by the plaintiff are correct, 
it is clear that his right to seek pre-emption 
in 1917 is to berevived fcr him. In that 
case the suit would be governed by the old 
law and he must go by substantive evidence 
ee there was a custom of pre-emption in 
1917. 

The interpretation of the document in 
question was settled by a Full Bench of 
this Court in Randhir Singh v. Rajpal Miser 
(1. Itis urged that before this Full Bench 
case the Courts had been consistently hold- 
ing that the wajib-ul-arz was good enough 
as proving the existence of a custom. This 
may be so but when à Court comes now 
to adjudicate on the question of custom, 
it is bound to follow the Full Bench cage 
and not the old interpretation put before 
this decision. 

In our opinion the judgment of the Court 
below is right and the appeal is hereby dis- 
missed under O. XLI, r. 11. 

Z K. Appeal dismissed, 


(1) 81 Ind. Cas. 25; 46 A.478; 22 A. L.J. 561; A. I, 
R. 1924 All. 321; L. R. 5 A. 151 Civ. ` 





MADRAS HIGH COURT. 
Civil MiQscELLANEOSS Paririon No. 1099 
or 1925. 
March 11, 1926. 
Present:—J ustice Sir William Watkins 
Phillips, Kr., and Mr. Justice Madhavan 


air. 
BHOGILA RAMACHANDRAYYA 
PATNAIK— PETITIONER 
Versus M 
RAPAKA NARAYANA AND OTHERBS— 
CouNTE&-PETITIONERS— RESPONDENTS. 


` Madras Agency Rules, 1, 59, scope of—Appeal tg 
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Government against order of Divisional Officer—Re- 
ference to High Court by Government, legality of. 

Rule 59 of the Madras Agency Rules for the Ad- 
ministration of Agency Tracts applies to petitions 
against the proceedings of the Agent to Governor or 
the Government Agent in respect of matters not 
otherwise provided for by the rules. 

An appeal against the order of a Divisional Officer 
of the Ghat Agency is not governed by the said rule 
and the Government have no power to make any 
reference relating thereto to High Court. 


Letter No. 3213D-24-1, dated the 3rd 
February, 1925, from the Secretary to the 
Government, Madras, forwarding to the 
High Court for orders the appeal from the 
order of the Court of the Divisional Officer, 
' Ghats’ Agency Division, Waltair, dated the 
4th October, 1923, on the petition, dated 
the 23th August, 1923, filed by M. R. Ry. P. 
Sita Rao Pantulu on behalf of the peti- 
tioner in E. P. No. 11 of 1921; (Agency 
Suits C. M. P. No. 2 of 1924 on the file of 
the Agency Additional District Judge, 
Vizagapatam). 

Mr. N. Rama Rao, for the Petitioner. 
hi Mr. P. Somasundaram, for the Respond- 
ents. 

ORDER.—This petition has been refer- 
red to us by Goverument under r. 59 of the 
New Agency Rules or r. 24 of the old 
rules whichever may be found to apply. 
These rules apply to petitions against 
the proceedings of the Agent to Governor 
or the Government Agent in respect of 
matters not otherwise provided forin these 
rules. The present petition, however, does 
not refer to the proceedings of the Govern- 
ment Agent or Agent to the Governor but 
is an appeal against the order of the Divi- 
sional Officer of the Ghat's Agency and 
consequently it does not appear to be 
governed by either of these rules, and, 
therefore, no reference can be made under 
these rules, 

If it is to be treated as a reference under 
the old r. 24 or the new r. 59 it may be 
observed that neither of these rules gives 
to Government any power of reference to 
the High Court. 

In these circumstances, we are unable to 
deal with this petition as we have no juris- 
diction to do so. It will, therefore, be re- 
turned to the Government. 

Y, N. V, Papers returned. 


ALLAH BAKSH V. KARIM BAKSH. | 


(98 1.0. 1996] - 


ALLAHABAD HIGH COURT. : 
CrvinL Reviston No. 40 or 1926. 
June 17, 1926. 

Present:—Mr. Justice Banerji. 
ALLAH BAKSH-—PLAINTIFF— 
APPLIGANT 
VETSUS 
KARIM BAKSH-—DEFENDANT— 

OPPOSITE Party. | 

Provincial Small Cause Courts Act (IX of 1887), s. 
35—C. P. C. (Act V of 1908), s. 24—Suit instituted in 
Court having Small Cause powers—Transfer of Judge 
— Successor not exercising Small Cause powers--Suit 
tried on Regular Side—Appeal, whether lies. 

A Small Oause suit was instituted in the Court of 
a Sub-Judge with Small Cause powers. It was 
transferred by the District Judge to the Court ofa 
Munsif under s.24 of the C. P. C. The Munsif was 
subsequently transferred and his successors had no 
Small Cause powers. The District Judge thereupon 
made an order that certain suitsincluding this 
partieular suit should be tried by the Munsif as 
Regular Suits and the Munsif also made an order 
transferring thesuit from the Small CauseSide to 
the Hegular Side of his Court and thereafter the 
suit was tried as a Regular Suit: 

Held, that the order made by the Munsif trans- 
ferring the suit from the Small Cause Side to the 
Regular Side was made unders.35 of the Provincial 
Small Cause Courts Act and the suit must, therefore, 
be deemed to have been tried asa Regular Suit and 
the decision therein was consequently open to appeal. 
fp. 513, col. 2.] 

Civil revision from an order of the Addi- 
tional Subordinate Judge, Bulandshahr, 
dated the 21st December, 1925. 

Mr. A. Sanyal, for the Applicant. 

Mr. T. N. Chadha, for the Opposite 
Party. 

JUDGMENT.-—This is an. application 
for revision under the following ciréum- 
stances :— l 

A suit was instituted for recovery of 
Rs. 168 in the Court of the Subordinate 
Judge invested with the powers of a Judge 
of Small Causes on the 18th September, 
1924. It was transferred to the flle of the 
First Munsif of Bulandshahr by the order of 
the District Judge on the 29th September, 
1924. The transfer was made under s. 24, | 
©. P. C., and the suit remained as a suit of 
the nature of Small Causes. On the 28th’ 
January, 1925, the First Munsif of Buland- . 
shahr, in whose Court the suit was pending, 
was transferred and another Munsif took 
ever charge; who had no Small Cause 
powers. On the same date, the District 
Judge passed an order that all Small 
Cause suits pending in the First Munsif's 
Court will be transferred and disposed of 
as follows :— | | 

gp KA) .. (8) All the rest will be tried 
by the First Munsif as Regular Suits," 
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- On the 4th of-f'ebruary, when the suit 
was put up before the learned First Munsif, 
who had no Small Cause Court powers, he 
passed the following order :— 

"According to the order of the District 
Judge, dated the 30th (sic) January 1925, 
this-case is transferred from the Small 
‘Cause Court Side to the Regular Side of this 
Court." 

It was thereafter that all proceedings in 
the suit took place. The suit was decreed 
aud the defendants went up in appeal 
before the Subordinate Judge, who has 
'dismissed the elaim. 

Mr. Sanyal, who appears on behalf of the 
"petitioner, has argued that no appeal lay to 
the Subordinate Judge, because any order 
iof transfer by the Judge must be deemed 
‘to be an order under s. 24, cl. (4) of the 
^O. P; C., and as the suit was originally 
instituted in the Court of Small Causes 
and was then transferred to the Oourt of 
an officer who had jurisdiction to try the 
-guit as a Small Cause Court, the trial of 
‘the suit by a Second Munsif must be treated 
.as atrial bya Court of Small Causes. In 
-support of his contention he has referred 
‘to the cases of Chhotey Lal v. Lakhmi 
‘Chand (1), Sukha v. Raghunath Das (2) and 
‘Chaturt Singh v. Ramia (3). In all these 
‘cases there was no order by the Judge 
-who tried the case transferring the case 
: from the Small Cause Court Side to the 
i Regular Side. Consequently, in my opinion, 
-none of these cases have any application. 
:I agree with the contention of Mr, Sanyal 
that.ifthere is no order passed by the 
‘court hearing the case transferring it to 
the Regular Side, the trial must be deemed 
to be one on the Small Cause Court Side, 
Here, however, the order of the 4th Feb- 
ruary, 1925, referred to by me, is, in my 
opinion, an order passed under s, 35 of the 
Small Cause Courts Act. It is conceded by 
Mr.Sanyal that if the Munsif had upon 
the application of the parties or after a 
notice to them transferred the case from 
the Small Cause Court Side to the Regular 
Side, there would be no objection to the 
case being considered one as have been tried 
and disposed of on the Regular Side and 
there would bean appeal; But Mr. Sanyal 
argues that, because the Munsif passed the 
order ofthe 4th February in consequence 
of an order of the District Judge this order 

(1) 34 Ind. Cas. 113; 38 A. 425; 14 A. L. J. 549, 

(2) 37 Ind, Cas. 809; 39 A. 214; 15 A. L. J. 69, 

(3) 46 Ind. Cap. 893; 40 A. 525; 10 A, D. J, 543, 
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cannot be treated as one under s, 35. I 
am unable to accept this contention of the 
learned Counsel. In my opinion the case 
of Sarju Prasad v. Mahadeo Pande (4) is 
in point. In that ease the Munsif passed 
an order transferring to the Regular Side 
all Small Cause Court suits, which he 
found pending in the Court, and tried 
them out as Regular Suite. It was held 
that an appeal lay against the decision of 
the Munsif. I am, therefore, of opinion 
that an appeal was entertainable by the 
Court below. 

I dismiss this application but pass no 
order as to costs. 


Z, K. Application dismissed. 
' (4) 29 Ind. Cas. 996; 37 A, 450; 13 A. L. J. 639, 





MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No 147 or 1925, 
March 12, 1926. 
Present:—J ustice Sir William Watkins 
Phillips, Kr., and Mr. Justice Madhavan 


air. 
Tan MUNICIPAL COUNCIL, 
MANGALORE-—DzFENDANT—À PPELLANT 


versus 
Messrs. PARRY & Co.—PrAINTIiFFS 
— RESPONDENTS. 

Madras District Municipalities Act (V of 1920), s. 
98, Sch. IV, r. 18--Firm carrying business in several 
places—Profession tax, where leviable. 

A firm carrying on business at several places is 
liable to pay professional tax only at its princi] al 


place of business and not at every one of its places 
of business. 


The word ‘principal’ in x. 18 of Sch. IV of the Madras 
District Municipalities Act qualifies not only the woid 
‘office’, but also ‘place of employment’. 


Letters Patent Appeal against a judg- 
ment of Mr. Justice Waller, dated the 20.h 
April, 1925 in the exercise of the Extraordi- 
nary Original Civil Jurisdiction in C.8. 
No. 551 of 1924. 

Mr. K. Y. Adiga, for the Appellant. 

Mr. R. N. Ayengar, for the Respondents. 

JUDGMEN T.—The learned Judge has 
held that the respondents’ firm are nct 
liableto pay the professional tax under the 
Madras District Municipalities Act, except 
at their principal place of business. The 
section which imposes the tax is s. 93, and 
reading that section by itself it would 
seem to jnclude all places of bueipers jn 
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which the firm carries on trade. That this 
is not go is clear from cl. 3 of the same 
section which shows that if a tax is paid in 
one Municipality that amount may be 
deducted from the income-tax that may 
fall due in another and we Lave further 
the provision under r. 18 of Sch. 1V which 
states what persons shall be deemed to 
have exercised a profession or trade or 
calling, and there itis distinctly laid down 
that he shallbe deemed to have exercised 
a profession, art, irade, or calling, if his 
principal office or place of employment is 
within the Municipality. The argument 
that the word ‘principal’ only qualifies 
‘office’ and not ‘place of employment’ must 
certainly be negatived for otherwise the 
last sentence of that section would be en- 
tirely meaningless. The natural construc- 
tion of the word is that ‘principal’ quali- 
fies both ‘office’ and ‘place of employment.’ 
lfthat is so, the decision of the learned 
Judgeisright and we agree with his con- 
clusion. 

The appeal is dismissed with costs. 

Y. N. Y. Appeal dismissed. 


pa bata ruri 


ALLAHABAD HIGH COURT. 
SgcouDp Civiu APPEAL No. 808 or 1924. 
July 9, 1926. 

Present:—Mr. Justice Boys. . 
PIR BAKSH—DEFENDANT—AÀPPELLANT 
versus - 
Musammat MUHAMMAD-UN-NISSA-- | 
PLAINTIFF—RESPONDENT. 


- 


Muhammadan Law—Divorce—Impotency of husband 


— Opportunity for cohabitation. 

W here a Muhammadan wife seeks dissolution ofher 

marriage on the ground of the impotency of her hus- 
band the Courtis bound to grant tothe husband a 
period of 12 months within which to establish his 
capacity for cohabitation only in cases where the 
parties have not had an opportunity of cohabitation 
before he suit. 
, In cases where the parties have had such oppor- 
tunities before suit the wife is entitled to a divorce 
on proof of incurable impotency of the husband which 
existed at the time of marriage. 

Second appeal against a decree of the 
District Judge, Aligarh, dated the 15th 
pebruary, 1924. 7 

Mr. Saila Nath Mukerji, for the Appel- 


lant 
Mr. Igbal Ahmad, for the Respondent. 
JUDGMENT.—The plaintiff, who was 
& Muhammadan, sued forthe dissolution 


ÍCHHAR SINGH v. NATHA SINGH, 
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of a marriage on the ground of her hus- 
band's impotency which she alleged had 
been existing, at any rate,from the com- 
mencement of the time of their married 
life. Both Courts have held that she was 
entitled to a decree. The marriage took 
place somewhere, as near as I can ascertain, 
about nine years prior to the date of the 
suit. Itis urged here now that there is 
no finding that impotency existed all 
through the period of marriage.and that 
if did not date from marriage and that it 
did not date from some date subsequent 
to the marriage. This is not a ground that 
the defendant ean take now. His case 


was never that though he was impotent m 
now, he had been. capable during 8ome . 


period of the marriage and that there had 
been any change in his condition. 'His 


statement merely was that he was now . 


and always had been capable. I do not 
think this ground, therefore, is open to 
him now. Next, it is urged that a period 


ofa year ought to have been allowed sub- . 


sequent to the date of the suit to enable 
him to prove his fitness for married life. 
The passage read to me from Tyabji's Com- 


mentary is merely an indication that where .. 


the parties have not had an opportunity 
of cohabiting, 12 months should be allowed 
to the defendant, husband, before any 
decree is passedon the ground of his im- 
potency. Theseare theonly grounds urged 
before me, There is no force in this appeal 
which is hereby dismissed with costs in- 


cluding Counsel’s fees in this Court on the , 


higher scale. ! 


As the appeal is being dismissed the, 
cross-objections are not pressed. TEE 
l Appeal dismissed. — -.- 


Z. K. 


Eee, 


LAHORE HIGH COURT. . 
Second CiviL Appear No. 1058 or 1922, 
July 7, 1926, 
Present:—Mr. Justice Campbell and 
Mr. Justice Dalip Singh. 
IOHHAR SINGH AND ANOTBER— 
DEFENDANTS—— APPELLANTS 


versus 
NATHA. known as NATHA SINGH anp 


ANOTHER— PLAINTIFFS—RESPONDENTS, 
Hindu Law—Alienation—Necessity—aA pplication of 
money—-Guardianship—Mother—Limitation Act (IX 
of 1908), s. 6—Cownsel's mistake-—Eztension of time. 
Under Hindu Law in the absence of any custom to 


- 
£ . 


= . 
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the contrary a mother is a de jure guardian of her 
minor children after the death of their father. 

A creditor has only to enquire into the necessity 
for the advance and if he acts honestly he is not 
bound to see to the application of the money. 

Hunoomanpersaud Pandey v. Babooee Munraj 
Koonweree (1), followed. 

Last. day of limitation for fling an appeal was 10th 
April. The Counsel for the appellant gave his clerk 
two cases on the 8th of April with instructions to put 
in the appeal on the 10th and a revision on the llth. 
By an oversight the Counsel entered the revision oh 
the lOth and appealon the lth in his diary. The 
clerk put in the appeal on thellth following the diary 
and not the oral instructions: 

Held, that under the circumstances of the case time 
should be extended under s. 5, Limitation Act. 


Second appeal from a decree of the 
District Judge, Lyallpur, dated the 3rd 
January, 1922, affirming that ofthe Sub- 
ordinate Judge, First Class, Lyallpur, dated 
the 11th March, 1920. 


Mr. Shamair Chand, for the Appellants. 


ORDER.—The plaintiffs, who are two 
brothers, sued for possession of one square 
ofland and to recover mesne profits thereof. 
They alleged that after the death of their 
father their mother mortgaged the square 
in question by a registered-deed dated the 
27th of Mareb, 1913, for Rs. 1,000 to the 
father of the defendants fixing six years as 
the period for redemption. The plaintiffs 
claimed that the mortgage was inoperative 
against them and they claimed mesne profits 
on the ground that the mortgagees' posses- 
sion was unlawful as against them. The 
defendants pleaded ratification of the mort- 
gage by plaintiff No. 1 after attaining 
majority; and that the mortgage having 
been made for the benefit of the minors 
was binding on them and that the 
plaintiffs were not entitled to mesne profits. 
They also raised some formal pleas which 
itis now unnecessary to enter into. 


The first question to be decided in the 
case is the question of limitation, The 
appeal should have been filed on the 10th 
of April, 1922, but was actually filed on the 
llth of April, 1922. It appears from an 
affidavit by the clerk of Mr. Shamair 
Chand, Counsel for the appellants, that 
Mr. Shamair Chand gave him two cases on 
the 8th of April with oral instructions to 
put in this appeal on the 10th and a revi- 
sion on the llth. By an oversight Mr. 
Shamair Chand entered the revision on the 
10th and the appeal on the lith in his 
diary. Theresult was that the clerk put 
in the appeal on the llth following the 


totidar sinat v. NATHA SINGH, F 
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circumstances of this case we think that ^ 


time may be extended under s. 5 of the 
Limitation Act. Weaccordingly extend it. 

On the merits, the mortgage was made 
up of three items of consideration. 
Rupees 705-10 was the amount paid to 
enable the plaintiffs to acquire proprietary 
title from the Government in these squares. 
The Courts below have held that this 
amount was duly paid and have allowed it 
as being for necessity. 

The second item, namely, Rs. 284-10 was 
held by the Courts below to have been paid 
before the Sub-Registrar. Both Courts, 
however, held that mere enquiries by an 
alienee of the existence of & debt cannot 
exonerate him in cases in which he is 
dealing with a female guardian of minors. 
They held that in such a case it was the 
alienee's duty to see that the amount ad- 
vanced had been duly disbursed for the 
benefit of the minors, With this statement 
of law we are unable to concur. It was 
ruled by the Privy Council in Hunooman- 
persaud, Pandey v. Babooee Munraj Kune 
weree (1), that the creditor had only to 
enquire into the necessity for the advance 
and that ifhe acted honestly he was not 
bound to see to the application of the 
money, see Mulla's Hindu Law, para. 440. 
The learned District Judge seems also to 
have been under the impression that the 
widow was only ade facto guardian. Under 
Hindu Law in the absence of any custom 
to the contrary, and none seems to have 
been alleged or proved in this case the 
mother would be ade jure guardian of the 
minors after the death of the father, 

Thethird item of Rs. 10 was for the ex- 
penses of the mortgage and for registration 
and need not be discussed. 

We remand the case under O. XLI, r. 25, 
of the C. P. C., for a decision on the ques- 
{ion whether in view of the evidence led in 
the ease the father of the defendants made 
reasonable enquiries into the necessity for 
theloan qua, the item of Rs. 284-10 and 
whether he acted honestly in advancing 


the sum. Thereturn willbe made by the ` 


District Judge within three months and 
the parties will have 15 days for any 
objections that they might make. The 
learned District Judge has further held 
that the termas of the mortgage were un- 
reasonable, and there was no necessity to 


(1) 6M. I. A. 393; 18 W. R. 81n; Sevestre 253n; 
Suth. P, Ò. J, 29; 18er P,O, 7.952: 19 ER 117," 
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borrow at the rate and terms' contained in 
the mortgage. We do not think it necessary 
to enter into a discussion of this question at 
present before a finding is arrived at on 


the point on which the case is being remand- 
ed. 


R. L. Case remanded. 


2 mc d 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 892 or 1926. 

| dune 28, 1926. 

Present :—Mr. Justice Daniels. 
DARBARI SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 

i : versus 
RAM MURAT SINGH—PLAINTIFF 
—HESPONDENT. . 

Agra Tenancy Act (II of 1901), s. 199—C. P. C. 
(Ae: V of 1908), O. XXIII, r. 1—Suat instituted within 
three months of date of order—Withdrawal of suit— 
Subsequent suit instituted after expiry of three months, 
whether maintainable. 

A suit was instituted in pursuance ofan order of 

the Revenue Court passed under s. 199 of the Agra 
Tenancy Act, within 3months of the date of the 
order, but it was allowed to be withdrawn with 
‘opportunity to bring afresh suit. A fresh suit was 
instituted within 4 days of the date of the with- 
drawal of the previous suit but more than 3 months 
after the date of the order under s. 199 of the Agra 
Tenancy Act: - | 

Held, that the subsequent suit was in continuation of 
the previous suit and was, therefore, not barred by 
the provisions of s. 199 of the Agra Tenancy Act. 

Second appeal against a decree of the 
Additional Subordinate :Judge, Azam- 


_garh, dated the 10th February, 1926, 


oa 


Mr. S. C. Goyle, for the Appellants. 

JUDGMENT.—This suit has been de- 
cided against the appellants on issués of 
fact. It hag been found that the plaintiff's 

‘predecessor Katwaru Singh had a -proprie- 
tary right in the land and that the plaint- 
iff-respondent is his adopted son. The 
appellant has pressed two legal pleas: . 

1. Res judicata, and 

2. Limitation. 

The plea of res judicata is based ona 
misapprehension. The Munsif originally 
decided the suit against the plaintiff. An 
appeal was preferred, and the Appellate 
‘Gourt allowed the plaintiff to withdraw 
both the suit and appeal under O. XXIII, 
r.1,G. P. C., by an order of 11th September, 
“1994, a certified copy of which is on the 
record. The appellant’s learned Counsel 


was wader the impression that only the 


DHURYAS j. SUBBARAYAR & Bhós, v. MUNISWAMIIYER & sons. [08 I. C. 19% 6] 


appeal was withdrawn, but & reference to 
the original order shows that this was not 
50. 

The facts on which the second plea is 
based are these: This suit was originally 
instituted in pursuance of aa order of the 
Revenue Court passed under s. 199 of the 
Tenancy Act. The original suit was filed 
within the three months allowed by the 
order under that section. That suit, as has 
been already stated, was withdrawn and 
the present suit was filed four days after- 
wards. 'The Courts below have held relying 
on Randhir Singh v. Bhagwan Das (1) and 
Sheikh Muhammad v.' Qadir Baksh (2) that 
the present suit is in continuation of the 
former suit and, therefore, not barred by 
the provisions of s. 199, Tenancy Act. The 
appellants contend that those cases should 
be distinguished’ on the ground that in 
those cases the fresh suit waa filed on the 
next following day, whereas in ‘this case 
there was an interval of four days, one of 
which was a holiday. It appears to me 
that the distinction is immaterial. Where 
the permission ‘is given to file a fresh 
suit on the ground of defectsin the plaint 
it may not be always possible to get a 
correct plaint drawn up, signed, verified 
and filed within one day. The authorities 
relied on by the Munsif are applicable. I, 
therefore, dismiss the appeal under O, XLI, 
r. ll, O. P. C. 

. `Z. K. Appeal dismissed, 


.. (1) 21 Ind, Cas. 654; 11 A. L. J. 746; 35 A. 541, 
(2) 25 Ind, Cas. 188; 12 A; L. J, 989, 





MADRAS HIGH COURT. 
APPEAL Surts Nos. 220 AND 221 or 1921, 
a August 12, 1926. 
Present:—Sir Kumaraswami Basiri, Kr., 
‘Officiating Chief Justice, and Mr. Justice 
Curgenven. 

DHURVAS J SUBBARAYAR anp 
Bros. BY ONE OF ITS PARTNERS, DHUR- 
VAS J. SUBBARAYAR AND OTHERS— 

APPELLANTS 
Versus 
`J. K. MUNISWAMI IYER ayp Sons, 

BY THEIR MANAGING PARTNER, JAMBU 
SUBRAMANIA IYER-— 
RESPONDENTS, 

Provincial Insolvency Act (V of 1920), ss. 20, 59— 
Suit for damages for breach of contract—Defendant 
adjudicated insolvent after decree~ Decree, appeal 


[08 1, C. 1926, DRURVAS J. SUBBARAYAR & BROS. V. MUNISWAMI IYER & SONS: 


against, whether maintainable by Official Receiver— 
Suit by insolvent for return of deposit on contract for 
sale of goods—Decree against insolvent—A ppeal by 
Official Receiver—Sale of goods—Deposit, person in 
default, whether can recover. 

Where pending an appeal against a.decree for 
damages for breach of contract, the appellant becomes 
insolvent, the Official Receiver has no right to con- 
tinue the ‘appeal. [p. 519, col. 2; p 520 col. L] 


Where, however, an insolvent sued for return of a. 


deposit made with the defendant alleging that it was 
made to be appropriated in a certain mannér when 
certain contingencies happened in respect ofa con- 
tract for sale of goods and that the defendant was 
not entitled to retain the money as he had not given 
the pos which were the consideration for the de- 


pos 
Held, that the deposit under the circumstances . was . 


the insolvent's property which vested in the Official 
Receiver under s. 20, Provincial Insolvency Act, and 


the Official Receiver could, therefore, appeal against | 


a decree, ae the suit to recover the deposit. 
fp. 520, col, 1 


In all cases of deposits on contracts it is well es- 


tablished that ‘a person in default cannot claim a 
return of the deposit and where it is not denied that 


if the contract was broken, damages would be much ' 


more than the amount deposited, no obligations 


arise to return the deposit for which credit will be ; 


given in estimating the amount of damages. 
cols. 1 & 2 


[p.,920, 
the Second Additional Subordinate Judge, 
Madura, in O. 8. No. 27 of 1921, (O. S. No. 53 
of 1920, Subordinate Judge's Court, Madura) 
and O. S. No, 58 of 1921 (O. 8. No. 218 of 
1919, Subordinate Judge's Court, Madura) 


respectively. 

Mr. C. V, Anantakrishna Iyer, for the 
Appellants. 

Mr A: Krishnaswami Iyer, for the Re- 
spondents. 


JUDG MENT.—These appeals arise out 
of a contract for purchase and delivery of 
goods entered into by the appellant in each, 
of the cases with the respondent. The 
contract has been filed as Hx. D, which, 


after describing the goods and the place ` 


where the goods were to be got from and 


delivered in paras. 1 and 2, goes on to. 


say that the purchaser shall be bound by 


the contract, he (respondent) entered into, 


with his vendors and should take delivery 
ofthe goods. As regards the delivery of 
the goods and the advance, paras, 5, 6 and 
7 are material; they run as follows:— 
"On the very day on which the aforesaid 


two persons (their vendors) inform that the 
aforesaid bales have arrived here, you, 


should pay money and take delivery of the 
bales. 
are issued from the mill, 
delivery of the same. We are not liable 
therefor, As the afore-specified advance 


Whenever the afore-specified bales, 
you should take 
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money is with us without. interest, as the 
bales are issued according to the propor- 
tion of the advance, you should deduct for 
the bales at the rate of Rs. 190 and at the 
rate of Rs. 160 per bale.” 

Then cl. 8 says:— 

“Tf the bales are received from the afore- 
said two personsand if we have not inform- 
ed you of the same, we are liable for the 
matters of loss that may result therein, In 
the matter of your not taking delivery 
after we informed you of the receipt, you 
yourself are liable for the loss that may 
arise therein." 

This is signed by the respondent firm 
and is addressed to the appellant firm. 
Suit No, 27 of 1921 which led to A. BS. 
No. 220 of 1921 was filed by the present 
respondent against the appellant for re- 
covery of damages for breach of contract, the 
allegation being that the appellant has not 
performed his contract in taking delivery. 
The particulars are given in the. plaint 
and the claim, after the credit is given for 


` the advance, is for Rs. 8,860 as detailed, in. 
Appeals against thedeérees of the Courtof 


Schedule A or in the alternative for Rs. 3,460 
as detailed in Sch. B with interest and costs, 
Suit No. 53 of 1921 which refers to A. S. No. 
221'0f 1921 was filed by the present appel- 
lant against the respondent for the recovery 
of the advance paid with interest. His case 
is that under this contract he paid advances 
that the respondent did, not deliver the 
goods and, therefore, the contract wasbroken 
by the respondent and that the appellant is 
entitled to recover the advance with interest. 

He claims Rs. 5,289-10-0. The suits were 
tried together and the Subordinate J udge 
decreed the plaintiff's claim in O. S. No. 27 

of 1921, holding that the breach was on 
the part of the defendant in that suit and 
awarded a decree for about Rs. 7,000 odd as 
damages after giving credit for the advance 
which was paid. He dismissed Suit No. 58 
of 1921, the suit filed by the present appel- 
lant against the respondent, on the ground 
that the breach of contract being on the 
part of the plaintiff in that suit, he was not 
entitled to recover the deposit. 

These appeals are filed by the appellant 
against the two, decrees. After the filing 
of the appeals, the appellant became insol- 
vent. He applied for the benefit of the 
provisions of the Provincial Insolvency Act 
and an Official Receiver was appointed. 
When the appeals came on, the' appellant 
who became insolvent did not press the 
appeal, The Official Receiver not being a 


— 
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‘party did not appear and the result was 
that the appeals were dismissed. The 
Official Receiver then applied to be made a 
party to the appeals on the ‘ground that he 
had no notice of the appeals and ‘their 

« pendency and that there was a good case to 
-. represent to the Court against the decrees 
‘of the, Subordinate Judge. His petition 

was granted on terms that he gave security 

and the dismissal was set aside; and he now 
appears by Mr. Ànantakrishna Iyer to pro- 
secute the appeals. 

- A preliminary. objection was taken by 
.Mr. Krishnaswami Iyer on the ground that 
..under the Provincial Insolvency Act it 
is not competent to the Official Receiver 
to prosecute an appeal which relates to 
a claim for damages only and does not 
, affect any property of the insolvent. He 


, 9. MUNISWAME 1YER & SONS. 
ed into or merged in a decree of Court 
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and which still exists as a cause of action 
which the insolvent can enforce if he 
chooses by filing a proper suit. Section 6 
(e) of the Transfer of Property Act is also 
relied upon which exempts from transfer 
a mereright of suit and states that it can- 
not be transferred. Inthe case of an un-. 
liquidated claim for damages there can be 
no doubt that it is a mere right of suit and 
the contention of Mr. Krishnaswami Iyer 
is that reading these sections together in 
this case, the right of suit would not -vest 
in the Official Receiver and, secondly, that 
he has no right tocome in as a party. If 
the matter rested here, there may be some - 
force in this contention. But in this case 
there are two points to be considered. On 
the date when the appellants became insol- 


vents not only had the respondent exercis- 
ed his rightof filing asuit but there was 
also a decree which they obtained against 
the insolvent and the matter did not reat 
merely on a chose-in-action which has not 


„ „bases his contention on two grounds. First 
,,0L all, he states that so far as the claim 
ator damages is concerned, Section 28 of the 
,, Provincial Insolvency Act of 1920 states the 
. effect of an order of adjudication. Clause (2) 


- states "on the making of an order of adjudi- 
.eation the-.whole of the property of the 
~ insolvent shall vest in the Court or in a 
Receiver as hereinafter provided, and shall 
become divisible among the creditors, and 
thereafter, except. as provided by this Act, 
no ereditor to whom the insolvent is in- 
-ebted in respect of any debt provable 
under this Act shall during the pendency 
of the Insolvency proceedings have any 
remedy against the property of the insol- 
vent in respect of the debt, or commence 
any suit or other legal proceedings, except 
with the leave of the Court and on such 
»terms as the Court may impose.” Then fol- 
low what properties for the purposes of the 


section, shall be included and excluded.. 


As regards exclusion, cl. (5) of the section 
says: “The property of the insolvent for 
the purposes of this section shall not in- 
elude any property (not being books of 
account) which is exempted by the C. P. G., 
1908, or by any other enactment for the 
tine being in force from liability to attach- 
ment and sale in execution of a decree.” 
We have now, therefore, to turn to the 
O. P. O.to see what are exempted from 
attachment because such exempted proper- 
ty could not vest in the Court orin the 
Receiver. Section 60 of the Code in treat- 
ing of property not liable to attachment 
refersin cl. (e) toa mere right to sue for 
damages. We take it by mere ‘right to 
sue’ is meant a right which has not ripen- 


ripened into & decree, The case must, there- 
fore, be judged with reference to s. 59 of the 
Provincial Insolvency Act. That section 
says, “Subject to the provisions of this Act, 
the Receiver shall, with all convenient 
speed, realise the property of the debtorand 
distribute dividends among the creditors 


entitled thereto, and for that purpose may 


—(a) sell all or any part of the property 
of the insolvent; (6) give receipts for any 
money received by him; and may, by leave 
of the Oourt, do all or any of the following 
things, namely, (c) carry on the business of 
the insolvent so far as may be necessary for 
the beneficial winding up of the same; (d) 
institute, defend orcontinueany suit or other 
legal proceeding relating to the property 
of the insolvent.” Then other clauses fol- 


.low which it is not necessary for u8to con- 


. 


sider. Turning to this section, what we 
have to see is what under cl. (d) is the 
meaning ofthe term, "relating to the pro- 
perty of insolvent." Is it a suit which 
directly or immediately affects the property 
of the insolvent or is it a suit or legal pro- 
ceeding which might ultimately result in a 
decree which if executed or sought. to- be 
enforced would be payable out of the 
assets of the insolvent and thereby affect the 
property? The argument of. Mr. Krishna- 
swami Iyer is that it should be such as 
directly and immediately affects the pro-. 
perty and that we cannot hold “ Relating 
to the insolyent’s property "to mean "affect- 
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ing the property," because that construotion 
would result.in every cause of action which 
the insolvent had being continued or de- 
fended by the Official Receiver for the 
benefit of the insolvent, while the law 
clearly is that so far as regards merely 
personal actions the Receiver cannot con- 
tinue them but he can continue actions 
which are not personal, and he referred 
to some English cases on the point. We 
do not think there is very much use in 
referring to English Law on the subject, 
because the Provincial Insolvency Act has 
codified and erystalised 'the law which 
we have to administer on the subject and 
we have not been referred to any corres- 
‘ponding section in the English Aet. We 


do not think there is any authority for . 


holding that the words “relating to" must 
be taken to mean "affecting?" Mr, Ananta- 
krishna Iyer himself admits that such a 
construction which would give the Official 
Receiver power to conduct suits of a purely 
personal nature, which. no Court has yet 
allowed to be done, would be placing an 
undue stretch on the section. What he 
argues is that where once a decree is pass- 
ed or where the cause of action does not 
relate to personal actions but relates to ac- 
tions founded on contracts and not of a 
purely personal nature, as the effect of a 
decree passed would be, if improper, to 
reduce the assets which are divisible 
&mong creditors, or, as the effect of a suit 
dismissed, if proper, should be to diminish 
the amount coming into the hands for dis- 
.tribution to the creditors, a wide construc- 
tion would be placed on s. 59 (d) It is 
argued that the Official Receiver has no 
remedy in such cases unless a liberal con- 
struction is put on s. 59. It seems to us 
that the Official Receiver has in such cases 
aremedy. The definition of & debt under 
the Insolvency Act includes a decree-debt 
because s. 2(a)states that ‘creditor’ includes 
a- decree-holder and ‘debtor’ includes a 
judgment-debtor. Now the section as re- 
gårds proof of debt is s. 33 which states 
that “when an order of adjudication has 
. beer male under this Act, all peraons 
alleging themselves to be ereditors of the 
insolvent in respect of debts provable 
under this Act shall tender proof of-their 
respective debts by producing evidence of 
the amount and particulars thereof, and 
the Court shall, by order, determine the 
persons who have proved themselves to be 
creditors of the insolvent in respect of 


not'be included in the ‘schedule. 
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such debts, and the amount of such debts, 
respectively, and shall frame a sehedule 
of such parsons and debts: Provided that 
if, in the opinion of the Court, the value 
of any debt is incapable of being fairly 
estimated, the Court may make an order 
to that effect, and thereupon the debt shall 
A copy 
of every such schedule shall be posted in 
the Court-houss.” Then there is the provi- 
sion that “any creditor of the insolvent 
may, at any time before the discharge of 
the insolvent, tender proof of his debt and 
apply to the Oourt for an order directing 
his name to be entered in the schedule 
(as a creditor inrespect of any debt provable 
under this Act and not entered in the sche- 
dule,) and the Court, after causing notice to 
be served on the insolvent and the other 
creditors who have proved their debts, 
and hearing their objections (if any) shall 
comply with or reject the application.” 
Then comes 8. 49 which describes the mode 
of proving and it says that “a debt may 
be proved under this Act by delivering, or 
sending by post in a registered letter to 
the Court anaffidavit verifying the debt. The 
affidavit shall contain or refer to a state- 
ment of account showing the particulars 
ofthe debt, and shall specify the vouchers 
(if any) by which the same can be sub- 
stantiated. The Court may at any time 
call for the produetion of the vouchers." 
Then s. 50 says: "Where the Receiver 
thinks that & debt has been improperly 
entered in the schedule, the Court may, 
on the application of the Receiver and 
after notice to the ereditor, and such en- 
quiry (if any) as the Court thinks necessary, 
expunge such entry or reduce the amount 
of the debt." Clause 2 deals with cases 
where no Receiver is pointed. 'Thus we 
find that where a decree is passed without 
the Receiver being made a party, it 
is open to him to contest the validity 
of that decree in proper proceedings 
under the Insolvency Act. Sofar asthe 
law in England is concerned, itis clear that 
the Bankruptcy Court is not bound by the 
decrees passed against the insolvent but 
can gointo proof of the consideration and 
the amount whichis due and validity of 
those decrees. We may refer to Williams 
on Bankruptey (13th Edition) page 258. It 
is, therefore, nota case where’ the Official 
Receiver is without a remedy. We are of 
opinion that s. 59 does not authorise the 
Official Reoeiver to appeal against a decree 
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which was passed against him in a suit for 
damages which the respondent filed against 
him. The suit which the.insolvent appel- 
lant filed against the respondent for the 
return of the deposit stands in an entirely 
different position. His case is that he de- 
posited & certain sum of money with the 
respondent which was to be appropriated 
in-a certain manner and when certain con- 
tingencies happened, that the respondent 
is not entitled to retain the: money as he has 
not given the goods which was the consider- 
ation forthe deposit being givenand that, 
therefore, he is entitled to the return of the 
‘deposit. Now deposit under those circum- 
stances is the insolvent's property. The 
money is with the respondent but it is tbe 
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was broken damages would be much. more, 


than the amount deposited no obligations 
arise to return the deposit for which credit 
will be given as in estimating the. amount. 
of damages. In fact, in the other suit in. 
which & deeree was obtained damages were: 
awarded to the extent of Rs. 7,000 after. 
giving credit to theadvance. The findings. 
of the Subordinate Judge are these, that 
as regards 2 bales, notice was given as- 
required by. the contract ‘and the bales 
were accepted but as regards 1. bale,. 
notice was given as required by the con-. 


tract but the goods were not taken deli- - 


very of and: money paid. As regards. 7, 
bales although the respondent said that he 


tendered 7 bales orally, the Subordinate. 
Judge was not disposed to acceptthe evi- 

dence and: to find that the 7 bales were. 
tendered according to the. contract.. AS. 
rigards the 20 bales the position is that. 
the respondent gave a notice, Ex. G, to the - 
insolvent stating that these bales were 

ready and hecould take.delivery. on pay-. 
ment acting on the . notice which he got in 
turn from.Ramachari who was bound to de- 

liver the goods, The notice went on-to 

state that as the market was falling. and : 
as the traders were being put to great loss. 
the Madura Mills who were to deliver the. 
goods were willing to give goods of a more . 
saleable quality in exchange for No, 44- 
and thatit was open. to the insolvent ap-. 
pellant if he chose to accept them in lieu.. 
of the goods contracted for.under the con- 


insolvent's property and he is entitled to 
"get a return of the money. in certain con- 
tingencies. It cannot be said that because 
the respondent in that suit might justify 
the retention on the ground that the insol- 
vent has not fulfilled the conditions which 
entitle him to its return on a breach of 
contract, the suit is .a suitfor damages 
sounding entirely in damages without any 
reference to the property of the insolvent. 
None of the sections would apply because, 
if itis property of the insolvent, and the 
suit is only for the return of that property, 
it clearly vests in the Official Receiverunder 
8:90 and he is entitled to get back the. 
money. The defence which the defendant 
may raise is no criterionin estimating or 
appropriating the cause of action of the 


plaintiff. What we have to see is whether 
that money can be said to be his property 
and there can be little doubt that the 
money would be his property unless the 
defendant can show a right to appropriation 
and not to return if. 
therefore, that A. S, No. 220 of 1921 
fails and is dismissed with costs as the 
Official, Receiver could not prosecute it 
and that A.S. No. 221 of 1921 is com- 
petent and that the Official Receiver 
can appeal against that decree in so far 
as it relates to the dismissal of the suit to 
recover the deposit. In this view the 
question is material as to whether this de- 


posit which was admittedly received by the . 


respondent in this case is returnable or not; 
and that question will turn upon who com- 
. mitted the breach of thecontraet. Inall 
cases of deposits on contracts itis well es- 
tablished that a person in default cannot 
claim a return of the deposit and in this 
case, as itis not denied that if the eontract 


We are of opinion, , 


tract. 
this notice. Thereis first ofall the state- 


ment that the goods were ready for de-. 
livery and he could pay and receive them. . 
. There is an option given which if he chose . 
he could exercise. It is not disputed that : 


the insolvent-appellant got this notice. 
Having got it, he did not send any reply. 


It was his duty under the contract when : 
he got this notice to have immediately : 
paid the money and taken delivery of the - 
goods, If delivery was not to be. had in . 
. his godown according to the contract and ; 
he had to go to his vendor to take de- - 


livery, the vendor is not bound to get the 


goods to his godown in anticipation;.im- ' 
mediately on his coming he could send for .: 
the goods and the performance would, be.. 


complete, We find here as regards the 
one bale the insolvent-appellant has ad- 


mittedly broken the contract; there is no © 


question about it. In estimating who broke 


the contract and the effect of,-this notice, 


There is nothing conditional about . 


` 
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we have to take into consideration not.only 
the fact that the appellant did not reply 
to this notice as a businessman would be 
bound but that he did.not take the one 
‘bale regarding which he broke the contract 
already. The motive for not taking de- 
livery is the falling market. On these facts 
we think the respondent was justified in 
assuming‘ that he would not perform . the 
contract -by taking the 20 bales and, there- 
fore, making his own arrangements as re- 
gards these bales. As regards the 7 bales 
the .position is this. The Judge finds that 
there was no tender of the 7 bales. 
assuming that the findidg is correct, the 
insolvent appellant who sues-for the return 
of the- deposit- has broken’. the major part 


of the contract and the point is whether we | 


should in,this case-apportion the damage 
as regards the 7 bales which the Judge 
finds werenot delivered. The contract is 
a single one and it is not argued before us 
that having regard to the state of the 
market, which it is not denied was a fall- 
ing one about the time of the performance 
of this contract, the deposit would if appor- 
‘tioned to 21 bales shall leave a margin as 
regards the 7 bales, In these circumstances 
no purpose will be served by entering into 

an enquiry as to what was attributable to 7 
. bales assuming that these 7 bales were not 
tendered.’ It is.clear from the evidence 


that so faras damages are concerned, it 


far: exceeds the deposit and the suit will, 


.. therefore, fail as the appellant who claim- 


ed deposit committed breachof a very large 
portion of the contract. The appeal, there- 
fore, fails and is dismissed with costs. The 
“ memorandum of objections is not pressed. 
" Dismissed. No costa. | 
Y. N. V. 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 496 or 1924, 
~ dune 28, 1926. 
Present:—Mr, Justice Banerji, 
Maulvi MUHAMMAD HABIB-UR: 
RAHMAN-— PLAINTIFE—AÀ PPELLANT 
Versus 
LHARAM SINGH AND ANOTBER— 
DEFENDANTS— RFSFONDENTS 
Agra Tenancy Act.(II of 1501), s. 97— Registration 
Act (XVI of 1908), s. 28-sKabuliyat, attestation of — 
Attestaticn ofter four monikg on presentaiion within 
four months, validity of. NE 
Under s. 97 of the Agra Seti Act the atlestation 
ofa kabuhyat by a Revenue Officer not inferior in 
rank'to a ganungo in lieu offregistration makes the 


Appeals dismissed. 





document legally valid. [p. 521, col. 2; p, 522, col. 1.) . 


MUHAMMAD HABIB-UR-RAHMAN v. DHARAM SINGH. 


Even. 
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The provisions of s. 97 read with those of s. 23 of 
the Registration Act require not that the attestation, 
should be within four months of the execution of the 
doeument but that the document must be presented 
for attestatiou within four months. [p. 521, col. 2; p. 
522, col. 1.] 


Second appeal against a decree of the 
Additional District Judge, Meerut, dated 
the 14th December, 1923. 


Dr. K. N. Katju, for the Appellant. 
Dr. N. C. Vaish, for the Respondents. 


JUDGMENT.—This is an appeal by 
the Honorary Secretary of what.is known 
as "the Nawab of Karnal's Wag?" for rent of 
two tenants in Occupation of land. The 
suitis for the recovery of rent for arrears 
at the rate of Rs. 55 a year under & kabuliyat 
for a term of 7 years, executed by -the 
defendants-respondents in favour of the 
plaintiff. The defence to the action is that 
the plaintiff was not the zemindar and is 
not competent.to sign and verify the plaint 
and that the defendants have been paying 
rent at Rs. 36 per annum, and, therefore, 
they are not liable for anything more. 

The Assistant Collector decided the 
issues in favour of the plaintiff and dec- 
reed the claim. The defendants went up 
in appeal before the learned District Judge 
who has varied the decree of the Court of 
first instance and granted a decree to the 
plaintiff for rent at the rate of Rs. 36 a year. 
He has held that the attestation of the 
kabuliyat was beyond time according to the. 
rulings of the Court of Revenue, and hence 
could not be acted upon. The plaintiff has 
come up in second appeal. 

The kabuliyat, Ex. A, was executed on the 
10th August.1920, but as a matter of fact 
the attestation by the Qanungo, Jagdish 
Prasad, under s. $7 of the Agra Tenancy 
Act is dated the Ist of January 1921. It is 
argued by the learned Advocate for the 
appellant that the Court below ought not to 
have variéd thedecree of the Court of first 
instance as the date of the attestation is not 
the date which even according to the ruling 
of the Board of Revenue is to be within 
4 montks from the execution of the docu- 
ment, I am of opinion that this contenticn 
i8 correct and that the document, Ex. A, 
wasa valid document in law. 

lhe kabuliyat, although not registered 
under the Registration Act, must be deem- 
edtolea valid document under s. 97 of. 
the Agra Tenancy Act, as under that sec- 
tion in lieu of.registration the attestation 
ofa Revenue Officer not inferior to a rank 
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of Qanungo, makes it legally valid. The 
Oourt below referred to a case by the Board 
of Revenue, Muhammad Imtiaz Ali Khan 
v. Kallu (1) and held that attestation must 
be within 4 months. Ifthe Board of Re- 
venue intended to lay down that the attesta- 
tion must be within 4 months, it is clearly 
wrong. In that judgment I find the follow- 
ing passage:—- 

" Now under s. 97, Tenancy Act, attesta- 
.tionis in lieu of registration, and under 
s. 23, Registration Act XVI of 1908, regis- 
tration must be effected within 4 months.” 

- It is nowhere laid down under s. 23 of the 
Registration Act that the registration must 
be within 4 months, andif the Board of 
Revenue really meant to impose a new 
limitation,it is not within their power at 
all. Section 23 ofthe Registration Act does 
not require registration of a document to 
be within 4 months but the presentation 
of a document for registration, which is 
absolutely different from the act of regis- 
tering it is to be within 4 months of execu- 
tion. The reference by the members of the 
Board of Revenue to the previous decision 
of the Board, which is printed as a foot- 
note says that in 1913 an addendum was 
made tor. 76, Board's Extant Circular 4- 
VII, that “No lease, agreement or counter- 
part shall be attested by a supervisor 
unless presented for attestation within 
- 4 months from the date ofits execution.” 
It was upon this rule thatin 1916 the Junior 
Member of the Board of Revenue refused 
to accept a lease. I am, however, not bound 
by a decision of the Board of Revenue, 
which to my mind is clearly wrong. The 
presentation of the document to the 
Qanungo must be within 4 months and not 
the actual attestation. In this case from 
the evidence, which has not been disbeliev- 
ed by the Judge, it appears that the docu- 
ment was presented to the Qanungo for 
attestation in November, 1920, and, therefore, 
Iam of opinion that the attestation even 
after 4 months is not invalid, if the docu- 
ment was presented within 4 months. No- 
where under the Registration Act isit said 
thatthe act of registration must be com- 
pleted within 4 months, and the Board of 
Revenue has lost sight of the difference 
between presentation to the Qanungo for 
attestation and the actual attestation of a 
Counter-part of a lease. I am, therefore, of 
opinion that “the kabuliyat was a valid 
document, as it had been presented within 


(1) Select Dec. No, -13 of 1919, 
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4 months. Moreover, if theanalogy of the 
Registration Act is to be applied, a. docu- 
ment could be presented under the Regis- 
tration Act after 4 months within a further 
period of 4 months. It is urged by the 
learned Advocate for the appellant; that 
even if the document was attested by 
the Qanungo within a further period of 
4 months, it was for the -Qanungo to decide 
whether there was a valid reason or not for : 
condoning the delay, and itis not:for the 
Court. to decide afterwards that there was 
no valid reason for the delay-in attestation. 
In this case, upon the view I have. taken, it 


“is not necessary to decide the point; but 


the Court of first instance did hold. that 
there was.a valid excuse for the delay in 
attestation. MEM 
Iallow this appeal, set aside the decree 
ofthe lower Appellate Court and restore 
that of the Court of first instance, with 
costa. 


Z..K. Appeal allowed. 


Lac i ee cns 


` ALLAHABAD HIGH COURT. 
Seconp CivrL APPEALS Nos. 1573 AND 1682 
oF 1924. 
July 7, 1926. e 
Present:—Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. be 
SHUJAUL HASAN KHAN AND OTHERS— 
DEFENDANTS—APPELLANTS . i 
"versus Gu 
MUHAMMAD MOJIZ HUSAIN AND” 
OTHERS— PLAINTIFFS— RESPONDENTS, 

Transfer of Property Act.(IV of 1882), s. 6 (a)— 
Life-interest followed by remainder—Remainderman, 
whether entitled to alienate his interest. 

By an award of arbitrators certain property was 
awarded to B for life without any power of transfer 
or alienation and on his death to certain other persons 
in full proprietary rights. During the lifetime of B, 
one ofthe persons to whom the property was to go 
on his death; sold his interest inthe property to the 

laintiff : 

Held, that the award created a vested remainder in 
the persons other than Band that those persons and 
their heirs were entitled to transfer their respective 
interests in the property in any‘way they liked and 
that-such transfer was not forbidden:by s.6 (a) of 
the Transfer of Property Act. [p. 523, col. Iu 

Second appeal against & decree of the 


Subordinate Judge, Moradabad, dated the 
lst September, 1924. L 

Mr. S. A. Haider, for the Appellants. 

Mr. Mukhtar Ahmad (with him Mr. S, 
Raza Ali), for the Respondents. 

JUDGMENT. —The dispute in this 


appeal relates tọ the property of Muham- 


D 
& 


= poses of this appeal. 


A ` 


[eg 1. O. 1928) 


mad Husain Khan who had two wives. 


By one wife he had a son Bakar Husain 
who was married to .Musamiat Zarif-un- 
nissa and by his other wife.he had four 
sons, only two of whom, namely, Fida Ali 
and Sheda. Ali are’ material for the pur- 
On the death of 
Muhammad Husain Khan there was a dis- 


pute between his: heirs as to his property, ` 


which was referred to arbitration and an 
award was made by which it was declared 
that the property shall go to Bakar Husain 
and his wife Musammat Ziarit-un-nissa for 
their lifetime without any power of trans- 
fer or alienation and that on their death 
none of their heirs or assigns will be en- 
titled to that property but it shall go to 
Fida Ali and Sheda Ali and their represen- 
tatives: and assigns in full proprietary 
right. 

Bakar Husain died in 1915. Musam- 
mat Zarif-un-nissa died in 1922. In 1916 
Mazarul Hasan, one of the sons of Fida Ali 
sold his interest in the property to the 
plaintiff, and Musammat Hajra Khatun, the 
widow of Fida Ali, similarly sold her in- 
terest in the same to him. 

The question for consideration in this 
case was whether the interest conveyed by 
the said award to Fida Ali and Sheda Ali, 
was a vested interest capable of being 
transferred by them or by their heirs or 
whether it was merely a contingent inter- 
est or a right in expectancy, the sale of 
which was forbidden by s. 6 (a) of the 
Transfer ‘of Property Act. The award 
provided ‘that Bakar Husain and Musam- 
mat Zarif-un-nissa ‘shall enjoy the property 
in question for their lives without any 
power to transfer or alienate the same and 
that on their death the property shall go 
to Fida Ali and Sheda Ali and their re- 
presentatives and assigns. This clearly 
created a vested remainder in these persons 
which-they or their heirs were entitled to 
transfer in any way they liked. The deci- 
sions referred to by the learned Counsel 
for the defendants-appellants have ‘no ap- 
plication, because the release or transfer 
sought to be impeached in those cases was 
a-release or transfer of a right in expect- 
&ucy orof a contingent interest which had 
not mitured. The other pleas taken in 
the memorandum of appeal are not pressed. 
Toe appeal is dismissed with costs includ- 
ing in this Court fz230u the higher scale. 
Z. K. _ Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DacREE No. 122 
oF 19524, 

July 5, 1926. 

Present:—Mr. Justice Adami and 
Mr. Justice .Kulwant Sahay. 
PRAYAG RAM TEWARI AND oTHERS— 
PLAINTIFFS—À PPELLANTS ; 

versus 


DUKHIA MUNDA AND orTHÉRS—DEFENDANT 


—]IiESPONDENTS. 

Custom—Sarna grove—Landlord, 
trees. 

The landlord of an Oraon village has not the right 
to cut down trees forming a Sarna grove. [p. 524, col. 1. 

A Sarna is not merely the actual tree which is wor- 
shipped but comprises the whole body of trees in the 
grove in which the trees worshipped stand and 
custom forbids any one to cut trees or branches of 
s E ina Sarna grove. [p. 523, col. 2; p. 524, 
col. 1. 

Appeal from a decision of the Subordinate 
Judge, Ranchi, dated the 5th October, 1923, 
affirming that of the Munsif, Ranchi, dated 
the 26th July, 1922. 

Mr. Anand Prasad, for the Appellants. 


Mr. Shiveshwar Dayal, for the Respond- 


ents. 
JUDGMENT. 

- Adami, J.—The question which arose 
in the suit was whether the landlord of 
the village had the right to cut down 
trees forming a grove called Sarna in an 
Oraon village. There are in these Oraon 
villages certain trees which are worshipped 
for the propitiation of evil spirits, and 
portions of forest were in the old days 
marked off as a sacred grove in which these 
trees grew. ; 

In the present case ib was stated that 
there was a very large grove of about 
2000 trees standing on a large area of land 
and on the four sides of this grove there was 
a tree which was worshipped. 

The plaintiffs’ case was that the landlord 
had aright to cut all trees in the grove 
other then those which were actually 
worshipped. The defendants’ (being the 
body of villagers) case was that every tree 
in the grcve was sacred and couldnot becut 
down. 

Both the Courts below have found for 
the defendants; they have held that a Sarna 
is not merely the actual tree which is 
worshipped but comprises the whole body 
of trees in the grove in which the trees 
worshipped stand. We have been referred 
to Mr. Roy's book on the Oraons and to 
the Distriet Gazetteer and both of these 
show that it. is the grove that is held sacred 


Tight of, to cut 
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cut trees or branches of trees standing on 
the Sarna groves". It may be true that 
in some villages the grove has been 
reduced to à small number of trees for the 
trees may have either been blown down or 
died owing to age, or may have been allowed 
by the villagers to be cut. But in the present 
case there is nothing to show that there has 
been acustom in the village to allow the 
cutting down of the trees in the grove in 
dispute. It is true that there were signs 
found by the learned Munsif that some of 
the trees had been cut or broken at some 
previous period and had sprouted again but 
that is not sufficient to show a right in the 
landlord to’ cut down the trees as a custom 
which is not consistent with the general 
custom attaching to the Sarna grove. 

I would hold that both the lower Courts 
are correct in the finding they have come 
to,and I would dismiss this appeal with 
costs. 


Kulwant Sahay, J.—I agree. 
Z. K, Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 129 or 1925. 
^A May 6, 1926. 
Present;—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 


SOUNDARARAJULU NAIDU-—DRFENDANT 


— ÁPPELLANT 
versus 
DORAISAMI NAIDU—PLAINTIFF— 
RESPONDENT. 

C. P. C. (Act Vof 1908), 8.11, Expl. I V—Constructive 
res judicata—Suit for recovery of specific portion of 
larger plot, dismissal of —Subsequent surt for partition, 
whether barred by res judicata. . 

The dismissal of.a suit for recovery of a specific 
area of land out ofa larger plot based on plaintiff's 
exclusive title and trespass by the defendant does not 
operate as a bar under the rule of res judicata to a 
subsequent suit for partition and separate posses- 
sion of the same area of land on the footing of joint 
title and non-specification of shares, inasmuch as the 
causes ofaction in the two suits are totally different 
and the grounds of the claims are 80 dissimilar that 
they cannot conveniently be tried in the same sult. [p. 
594, col. 2; p. 925, col. 1.] 

Appeal against an order of the Court of 
the Subordinate.Judge, Negapatam, dated 
the 16th February, 1925, in A. S. No. 20 of 
1925, preferred against a decree of the Court 
of the District Munsif, Shiyali, in O. 8, No, 


38 of 1922. 


HOUNDARARAJULU NAIDU V. DORAISAMI NAIDU, 
and “ancient custom forbids any one to 


[98 I. O. 1926] 


E C. A.Seshagiri Sastri, for the Appel- 
ant. l 

is r. S. R. Muthusami I yer, for the Respond- 
ent. 

.JUDGMENT.-The question for deci- 
Sion in this civil miscellaneous appeal is 
one of res judicata and ib arises in the fol- 
lowing circumstances. Defendant is the 
appellant. Plaintiff's suit is for recovery 
of one acre of land in Survey No. 479-Q 
after partition, with past and future mesne 
profits, This property originally belonged 
to one Muthu Naidu. He executed a 
mortgage over one acre of this property in 
favour of Ayyavo Odayar. Ayyavo Odayar 
sued on the mortgage-bond, got a decree 
and brought to sale the hypotheca. The 
plaintiff purchased the property and got 
possession through Court, He then sued 
the present defendant in O. S. No, 224 
of 1919 describing the property purchased 
by him as a specific one acre of land in 
Survey No. 479-Q. The present defendant 
contested the suit and pleaded that the 
land was not mortgaged by Muthu Naidu 
and was not purchased by the plaintiff, 
It was held in that suit as wellas in the 
appeal that the present plaintiff was not 
entitled to the western one acre specifically 
sued for in that suit. The defendant had 
purchased the entire land at a Court-sale 
held in execution of a money-decree which 
he had obtained against the above-men- 
tioned Muthu Naidu. The present suit by 
the plaintiff is thus to recover possession 
of one acre of land out of Survey No. 479 Q, 
after effecting a partition and allotting to 
him that share. ; | 

It is pleaded in defence that this suit is 
barred by the rule of constructive res 
judicata under Expl. 1V tos, 11, C. P. O., by 
the decision of the prior suit O. S. No. 224 
of 1919. The learned Subordinate Judge 
held it was not so barred. We agree with 
his opinion. Original Suit No. 224 of 1919 
was a sult to recover a specific one acre 
based upon plaintiffs exclusive title to it 
on the footing of possession and disposses- 
sion. It was really based on trespass. The 
defendant then pleaded that the land which 
the plaintiff could claim was unlocated 
and undivided. The present suit is. one 
for partition on the footing of joint title 
and that the shares bad not been speci- 
fied. We do not think that the relief asked 
for in this suit could have been prayed for 
in the prior suit on the statement of facts 
made in it. It appears to us that the &et 


[98 I, O. 1826] 
of facts alleged in the present case is in- 
consistent with the facts which formed the 
basis of claim in O,8. No. 224 of 1919 and 
hence it cannot be said that the plaintiff 
ought to have alleged the same in that 
suit. Even if he might have done 80, 
in ouropinion, the grounds of claim alleged 
in the two suits are so utterly dissimilar that 
they could not conveniently be put forward 
and tried in the same suit. The case in 
Naina Muhammad Rowther v, Abdul Raha- 
man Rowther (1) relied upon by the learned 
Vakil for the appellant is clearly distingu- 
ishable. 'The property sued for in that case 
in both the suits was the same and the 
suits were also of the same nature. In 
such circumstances the Court held that an 
additional ground of claim for the same 
property cannot justify a second suit and 
should have been urged in the first suit 
itself. The same cannot be said of the 
present case. As we have already stated, 
the causes of action in the two suits are 
utterly different and the grounds of claim 
are so dissimilar that they cannot conveni- 
ently be tried in the same suit without con- 
fusion. The order of the lower Court is 
right. We dismiss this miscellaneous ap- 
peal with costs. 

V. N. V. 

A. N. A, Appeal dismissed. 


. (1) 72 Ind. Cas. 207; 46 M. 135; (1922) M. W. N. 845; 
17 L. W. 188; 32 M. L. T. 82; A. I R. 1923 Mad. 257. 
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ALLAHABAD HIGH COURT. 
EXECUTION SECOND CIVIL ApprzAL No. 433 
or 1920. 

May 26, 1926. 
Present:—Mr. Justice Daniels and 
Mr: Justice King. 

Thakur BIJAI INDER SINGH— 

es OBJECTOR—À PPELLANT 


versus 
CHARAN SINGH-—Orrosug Pariy— 
RESPONDENT. 


Provincial Insolvency Act (V of 1920), s. 28—Per- 
to creditor to institute suit against 
insolvent—Decree, whether can be executed against pro- 


mission granted 


` perty of insolvent, 


A permission granted under s. 28 of the Provincial 
Insolvency Act to a creditor to institute a suit against 
the insolvent, dces not necessarily cover permission 
to execute the decree obtained in such suit against 
the property of the insolvent in the hands of the 


* Court or the Receiver. [p. 525, col. 2.] 


Execution second appeal from a decree 
Aligarh, dated 


ofthe Additional Judge, 
the 2nd December, 1925. 


BIJAI INDÉR SINGH v. CHARAN SINGH. - 
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Mr. G. W. Dillon, for the Appellant. 
' Dr. K.N. Katju, for the Respondent. 

JUDGMENT.—This appeal arises out 
of an order passed in execution prceeedings 
against a declared insolvent. lt appears 
that the deeree-bolder obtained the per- 
mission of the Insolvency Court under s. 28 
of the Provincial Insolvency Act, 1920, to 
institute a suit against the insolvent and a 
decree was obtained against the insolvent 
on the basis of a promissory note executed 
on the 5th of September, 1920, 2.e., some 
years after the date on which he was ad- 
judged an insolvent. The decree-holder 
subsequently applied to execute the decree 
by the attachment of certain moveable pro- 
perty belonging to the insolvent. The 
judgment-debtor raised an objection that 
his property was not liable to attachment co 
long as he remained an undischarged in- 
solvent. Under s. 28 (2) the effect of the 
order of adjudication is to vest the whole 
of the property of the insolvent in the 
Court orin the Receiver, and under sub-s, 4 
any property acquired by the insolvent 
after the date of the order of the adjudica- 
tion also vests in the Court or the Receiver. 
It seems clear, therefore, that this property 
which the decree-holder seeks to attach 
does not belong to the judgment- debtor and 
is not liable to' attachment: under s. 60 of 
the C. P.O. because it. does not belong to 
the judgment-debtor but vests either in the 
Court or in the Receiver, In the present 


case it appears that there is at the present 


no Receiver since the Receiver, who was 
appointed originally, died and no one has 
been appointed in his place. The property, 
therefore, vests in the Court. 


It has been argued that as the Court gave 
permission for the institution -of this suit 
the permission for instituting the suit 
should be held to cover permission for 
executing any decree obtained in the suit. 


Under s.28 the permission of the Court 
is required for any "suit or legal proceed- 
ing" against an undischarged insolvent, 


“and we hold that permission to institute a 


suit doesnot necessarily cover permission 
to execute a decree obtained in that suit. 
A Court might grant permission to institute 


“a suit in order to obtain a judicial dcter- 


mination regarding a debt but it would not 
necessarily follow that the Court' would 
sanction the execution of a decree by sale 
of property in the possession of the judg- 
ment-debtor, This would prejudice the 
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rights of scheduled creditors to share rate- 
ably in the assets. 

In the present case it appears that sanc- 
tion for the institution of the suit was, 
strictly speaking, unnecessary since the 
suit was not “in respect of any debt prov- 
able under this Act.” The debt was ineurr- 
ed on the basis of a promissory note execut- 
ed after the date of the adjudication and so 
does not fall within the definition of a 
“debt provable under the Act" under s. 34. 
But whether such permission was required 
or not, itis clearthat the property which the 
decree-holder seeks to attach does not be- 
long to the judgment-debtor but vests in 
the Insolvency Court and, therefore, is not 
liable to attachment. Although the Insol- 
vency Court itself has raised no objection, 
we cannot permitthe decree-holder to attach 
property which does not belong to the 
judgment-debtor but vests in the Court, 
We accordingly allow the appeal and de- 
clare that the property is not liable to be 
attached in execution of the decree, In 
view of the fact that the debtor incurred 
the debt while he was an undischarged 
insolvent we make no order as to costs. 

Z. K. Appeal allowed. 


RANGOON HIGH COURT. 
FULL BENCH. 
Civiu Rererence No. 10 or 1226. 
. duly 12, 1926, . : 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, Justice Sif Benjamin Herbert 
Heald, KT., Mr. Justice Carr, Mr. Justice 
Duckworth, Mr. Justice Cunliffe, Mr. Justice 
Ohari, Mr. Justice Das, Mr. Justice Otter 
and Mr. Justice Maung Ba. 
InreMA MYA-—APPELLANT . 
versus 


MA THEIN-—RESPONDENT. 

Letters Patent, (Rang.), cls. 17, 18—Rulings of Chief 
Court of Lower Burma, whether binding on High Court 
Precedents, principles relating to—Stare decisis— 
Burma Laws Act (XIII of 1898), s. 13 (2), effect of— 
: ' meaning of. | 
; ela by the MA Bench—(Cunloffe J., dissenting) :~—~ 

The decisions of the Chief Court of Lower Burma 
are not absolute authorities binding on the High 
Court of Rangoon on either the Original or the 
Appellate Side. “[p. 528, col. 2.] = 

Per Rutledge, C. J.—Though the decisions of the 
Chief Court are not absolute authorities yet they are 
conditional authorities of the highest value to which 
the greatest weight and respect must be attached 
and the principle of stare dicisis should be applied 
to these decisions in no narrow or technical spirit, 
[ibid.] 


MÀ MYA v. MA TREIN. 


[98 L O. 1956) 


Per Cunliffe, J—The High Court of Rangoon in 
the exercise of its ordinary original jurisdiction and , 
inits appellate jurisdiction is bound by the authori- 
tative reports of decisions of the Chief Court of 
Lower Burma. [p. 984, col, 1.] 


Mr. A. Eggar, Government Advocate and 
Mr. N. M. Cowasjee, as Amicus Curia. ; 
Mr. Hay, for the Appellant. 
Mr. K. C. Bose, for the Respondent. 
JUDGMENT. 

Rutledge, C. J.—The questions re- 
ferred for the decision of this Full Bench: 
are:— 

l. Is the High Court in exercise of its 
ordinary original jurisdiction bound by 
the authorised reports of decisionsof the 
Chief Court of Lower Burma,and if so, to. 
what extent ? 
. 2. Isthe High Court in exercise of its 
appellate jurisdiction bound by the authoris-. 
ed reports of the Chief Court of lower 
Burma, and, if so, to what extent ? 

Before answering the questions referred, 
if 18 necessary to consider the general ques- 
tion of the authoritative character of judi- 
cial decisions. 

The English Law on the subject has been 
stated clearly in 18 Halsbury’s Laws of 
England, page 210, s. 535: “It may be laid 
down as a general rule that that part alone 
of a decision of a Oourt of Lawis binding 
upon Courts of co-ordinate jurisdiction and 
inferior Courts which consists of the enun- 
ciation of the reason or principle upon 
which the question before the Court has 
really been determined. This underlying 
principle which forms the only authori- 


‘tative element ofa precedent is often talled 


ratio decidendi. Statements which are not 
necessary to the decision, which go be- 
yond the occasion, and lay down a rule 
that is unnecessary for the purposein hand 
(usually termed dicta) have no binding 
authority on another Court, though they 
may have some merely persuasive efficacy.” 
The same thing is stated by Sir George 
Jessel in another form in In re Osborne 
and Rowlett (1): “The only thing in a 
Judge's decision binding...upon a subse- 
quent Judge is the principle -upon which 
the case was decided.” 

To decide whether the decisions of the 
late Chief Court are binding upon this 
Court we must decide whether it is a 
Court of co-ordinate jurisdiction. Admit- 
tedly, it is not so in respect of territorial 
jurisdiction, as the Chief Court's jurisdic- 


(1) (1880) 13 Ch. D. 774 at p. 785; 49 I,J, Ch, 210; 
42 L, T. 650; 28 W. R. 365, 


NN [88 L o. 1936] 


tion was confined to Lower Burma, while 
the High Court's jurisdiction extends to 
Upper Burma as well Inorigin the Chief 
Court was the creation of the Indian Legis- 
lature andit was not a Court of Record. 
"The High Court by its Letters Patent is 
thecreation of the King-Emperor and is 
declared to be a Court of Record. It is 
in fact the King's Court which the Chief 
Court never was. Its jurisdiction in cer- 
tain respects such 88 contempt and man- 
damus is greater than that of the Chief 
Court. 1 am, therefore, of opinion that the 
Chief Court cannot be held to bea Court 
of co-ordinate jurisdiction with the High 
Court. That being so, according to the 
principles of judicial comity, its decisions 
are not binding upon the High Court. It 
has been urged that the Lahore High Court 
in several decisions has regarded itself as 
bound by decisions of the Punjab Chief 
Court. 
Bakhsh (2) a Bench of the High Court ob- 
serve: "We are bound by the Full Bench 
ruling of this Court which, in our opinion, 
lays down the correct law on the point." 
The Full Bench ruling here referred to 
was that of Ganesha v. Mul Chand (3) and 
the learned Judges are so impressed with 
the continuity of the Court that they refer 
to the Punjab Chief Court as this Court. 
Againin Gurbhaj v. Lachhman (4) Le-Ros- 
signol, J., observes: “The conclusion in 
Gujar v. Sham Das (5) is binding on us 
but the theories by which the learned 
Judges attempted to explain the custom 
have nó such binding force." With regard 
to these observations I would remark that 
the position of the Ohief Courts and the 
High Courts respectively in the Punjab 
and Burma are not quite analogous, and 
that the question ofthe binding effect of 
Ohief Court decisions seems to have come 
before the Court incidentally. Moreover, 
the observations may have been by way of 
applying the legal principle of stare decisis 
rather than holding that the Punjab Chief 
Court. was a Court of co-ordinate jurisdic- 
tion with the Lahore High Court. The fact 
that the High Courts in India treated the 
decisions of the previous Supreme Courts 
as binding do nothelp us, as the Supreme 


(2) 52 Ind. Cas. 327; 1 L. L. J.138 at p. 144; 145 P, 
R. 1919 


(3) 15 Ind, Cas, 161; 95 P. R. 1912; 159 P. W. R. 1912. 

(4) 88 Ind. Cas. 550; 61 87 at p. 92; A. I. R. 1925 
Lah. 341; 1 L. O. 492; 7 L, L, J. 133. 

(5) 107 P. R. 1887. 


MÀ MYA 9. MÀ THEIN. 


In Muhammad Ibrahim v. Allah . 
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Courts were as much the ċreation of the 
Royal Prerogative as the High Courts and 
were like them Courts of Record. The 
question of the decisions of the Sudder 
Dewani Adawlut and the Sudder Nazamat 
Adawlut, both Superior Courts to whose 
jurisdiction the High Court also succeeded, 
is more to the point. And a Bench of the 
Madras High Court in Achutha Menon v. 
Sankara Nair (6) observes: “The learned 
Vakil for the appellant relies on the, opin- 
ion of the Sudder Court of its proceed- 
ings of the 5th August, 1856. The proceed- 
ings have always been treated as authorita- 
tive and may be relied on inthe absence of 
any precedents.” This, however, suggests 
a conditional and not an absolute authority 
and is reconcilable with the principle of 
stare decisis rather than of theSudder Court 
being a Court of co-ordinate jurisdiction 
with the High Court of Madras. 

The further question arises in respect of 
the Original Side of this Court by reason 
of s. 17 of the Letters Patent which runs 
as follows: “And we do further ordain 
that with respect to the law to be applied 
to each case coming before the High Court 
of Judicature at Rangoon in the exercise 
of its Ordinary Original Civil Jurisdiction, 
such law shall be the law which would 


have been applied by the Chief Oourt 3 


Lower Burma to such cases if these Letters 
Patent had not issued." At first sight 
this would seem to apply the law as decided 
by the decisions which were binding upon 
the Original Side of the Chief Court, for 
Judge-made law is as much law as the 
enactments of the Legislature, I agree 
with the learned Goverüment Advocate 
that it is necessary to consider certain legis- 
lation as regards the Courts in Burma to 
understand ss. 17 and 18 of the Lettera 
Patent. The first of these is Act XXI of 
1863 for establishing Recorders’ Courts in 
Rangoon, Akyab and Moulmein. This Act 
gave an appeal from the Recorder to the 
High Court of Oalcutta in suits above the 
value of Rs. 3,000 and ins. 21 prescribed 
that the Law of the Court should be that of 
the Caleutta High Court except as to suits 
relating to marriage, succession and in- 
heritance where the defendant was a native 
of the country. As the Calcutta High 
Court was the Appellate Court in appeals 
from British Burma, this provision is easily 
understood. Various modifications of the 


(6) 12 Ind. Cas. 1007; 36 M, 380 at p. 381: 
M, W. N. 529; 29 M, L. J. 118; 10 M, D'E 52]. (1911) 3 


- "fe 
provisions of this Act were subsequently 
made by the Burma Courts Acts of 1872 
and 1875 and the Lower Burma Courts 
Act, 1889, to which I need not refer. In 
1898 the Burma Laws Act was passed and 
by s. 13 (1) Buddhist, Muhammadan and 
Hindu Law was prescribed in cases of 
succession, inheritance, marriage, caste, 
religious usage orinstitution. Then s. 13 
(2) goes on: - “Subject to the provisions of 
sub-s. (1) and of any other enactment for 
the time being in force, all questions aris- 
jng in civil cases instituted in the Courts 
‘of Rangoon shall be dealt with and deter- 
mined according to the law for the time 
‘being administered by the High Court of 
- Judicature at Fort William in Bengal in 
the exercise of its ordinary original civil 
jurisdiction.” While an appeal lay from 
the Recorder's Court to the Calcutta High 
Court, the decisions of that Oourt were 
followed when they differed from those of 
other High Courts [Vide Pethapermall 
Chetty v. Phillips (7) The Lower Burma 
Courts Act, which established the Chief 
Court, took away the right of appeal from 
Rangoon.to Calcutta, and during the 22 
years that the Chief Court of Lower Burma 
was in existence I have been unable to 
remember any occasion where the decisions 
ofthe Caleutta High Court were considered 
of greater authority than those of Madras 
or Bombay by reason of the Burma Laws 
Act, s.13 (2). This is of considerable im- 
portance for if the word “law” in that 
sub-section included the judicial decisions 
.binding on the Original Side of the Oal- 
‘cutta High Oourt, it would clearly have 
"been otherwise. The severallearned Judges 
must have construed the word "law" as 
covering not merely legislative enactments 
‘but also the English Common Law, and 
they must be taken to have considered that 
it did not include the judicial decisions 
‘of the Calcutta High Court. In this 
construction I consider that they were justi- 
fied. And, ifso, there is no ground for 
giving the word "law" in s. 17 of the 
Letters Patent a wider meaning than the 
same word in s. 13 (2) of the Burma Laws 
Act, since it is evident that the latter 
was the direct source whichinspired the 


former. 


The authority of legal precedents has 
. þeen classified as absolute or conditional 
(Salmond's Jurisprudence, 7th Edition, 


(7) (1891) Selected Judgments 555 


MÀ MYA V. MA THEIN. 


[98 I. O. 1926] 

page 192). Decisions of their Lordships of 
the Privy Council on all Courts of this 
Province, decisions of Full Benches of this 
Court on all Courts of this Province, deci- 
sions of Benches of this Court on all Single 
Judges of this Court and all inferior Courts 
of the Province and the decisions of Single 
Judges of this Court on all inferior Courts 
of the Province are, in my opinion, absolute 
authorities. For the reasons already given 


“the decisions of the Chief Court of Lower 


Burma are not absolute authorities binding 
this Court on either the Original or Appel- 
late Side and I answer both questionsof the 
reference accordingly. 

The decisions, however, of the Chief 
Court are conditional authorities of the 
highest value to which the greatest weight 
and respect must be attached. Though for 
the reasons given J do not consider that 
the Chief Court is a Court of co-ordinate 
jurisdiction with the High Court, it was, 
for 22 ‘years, the highest Court in the larger 
and more important part of the Province 
subject only to appeal to His Majesty in 


Council. Itconsisted of men of great/learn- 


ing and experience with an intimate know- 
ledge of the legal customs and habits of 


.the people of the Province, and it .would 


be disastrous if the Judges ofthe ` Court 
should consider themselves free to sêt those 
decisions at naught except for tlie best 
and most urgent of reasons. In my opinion 
the principle of stare. decisis should be 
applied to these decisions in no narrow 
or technical spirit. The reasons for this 
principle have been often declared, but I 
may refer to them as stated by Broom and 
Sir John Salmond, as those reasons apply 
with great force to the question under con- 
sideration: “It is then an established rule 
to abide by former precedents, starve decisis, 
where the same points come again in litiga- 
tion, as well to keep thescale of Justice 
steady and notliable to waver with every 
new Judge's opinion, as also because the 
law in thatcase being solemnly declared, 
what before was uncertain and perhaps 
indifferent, is now become a permanent 
rule, which it is notin the:breast of any 
subsequent Judge to alter according to his 
private sentiments; he being sworn to 
determine not according to his own private 


‘judgment, but according to the known laws 


of the land—not delegated to pronounce a 
new law, but to maintain the old—'Jus 
dicere et non jus dare’ (Broom's Legal 
Maxims, page 103, 9th Edition)" It doeg 
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not follow that a principle once established 
Should be reversed simply because it. is 
notas perfect and rationalas it ought to 
be; itis often more important that the law 
should be certain than thatit should be 


ideally perfect. These two requirements, 


are to a great extent inconsistent with 
each other, and we must often choose be- 
tween them, Whenever a decision is de- 
parted from, the certainty of the law is 
sacrificed to its rational development, and 
theevils of uncertainty thus produced may 
‘far outweigh the very trifling benefit to be 
. derived from the correction of the errone- 
ous doctrine. The precedent, while it 
stood unreversed, may have been counted 
on in numerous cases as definitely estab- 
lishing the law. Valuable property may 
' -have been dealt within reliance on it, im- 
portant contracts may have been made on 
the strength of it; it may have become to 
a great extent a basis of expectation and 
the ground of mutual dealings. Justice 
. may, therefore, imperatively require that 

the decision though founded in error, shall 
Stand inviolate nonetheless communis 
error facit jus. “ ‘It is better, said Lord 
Eldon, ‘that the law should be certain than 
that every Judge should speeulate upon 
improvements in it.” (Salmond's Juris- 
prudence, page 194, 7th Edition) The 
reasons given by these learned authors 
apply with undiminished force in this Pro- 
vince where the Courts have to a great 
extent been interpreting local law and 
custom and enactments of only local appli- 
cation. 

Lest there should be any misapprehen- 
Sion on the part of the subordinate Courts 
of the Province it is as well to declare 
that they should eonsider themselves bound 
‘by the decisions of the Chief Court which 
have been reported under ths authority 
of the Court itself. They are not bound 
by any report published without that au- 
thority nor is any duty thrownupon the 
Court when such report is cited before it 
to apply for acertified copy, since, in my 
opinion, such an examination would entail 
an unreasonable interference with the des- 
"patch of the work of the Court. 

I would add that the reports published 
under the authority of the Judicial Com- 
missioner of Upper Burma should be con- 
sidered asof like binding effect, subject to 
"this qualification that such decisions are 
those of a Single Judgeand must yield when 
‘they are in conflict with a decision of a 


jS 
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Banch of the Chief Court which has not 
been overruled, 

Maung Ba, J.—I concur. 

Heald, J.—1 have had the advantage 
of reading thé judgment of the learned 
Chief Justice and Iagree with him that this 
Court is not absolutely bound in either its 
original or appellate jurisdiction, whether 
Civil or Criminal, by the decisions of the 
Chief Court of Lower Burma whether au- 
thoritatively reported or not. 

Clauses 17 and 18 of the Letters Patent 
of this Court say that in cases coming 
before this Court in the exercise of its 
original civil jurisdiction the law and 
equity to be applied are the law which 
would have been applied by the Chief 
Court of Lower Burma and the equity, as 
nearly as may be, which the High Court at 
Fort William in Bengal in the exercise of 
its ordinary original civil jurisdiction is 
authorised to apply to such cases. 

So far as the extraordinary original juris- 
diction was concerned, el. 18 of the Letters 
Patent says that the law or equity and 


rule of good conscience to be applied in 


any case within that jurisdiction shall be 
that whieh would have been applied by 
a local Court having jurisdiction in the 
case. 

Similarly, as regards cases within the 
civil appellate jurisdiction cl. 26 says that 
the law or equity and rule of good 
conscience to be applied by this Court 
shall be that which the trial Court ought 
to have applied inthe particular case which 
is before the Court. 

As regardsthe law to be administered 
by this Court in the exercise of its criminal 
jurisdiction all that the Letters Patent say 
is that persons who are brought for trial 
before the Court either in the exercise of 
its original jurisdiction or in the exercise 
of its jurisdiction as a Court of Appeal, 
Reference, or Revision, and are charged 
with any offence for which provision is 
made by the Indian Penal Qode or by any 


‘ Act amending or excluding that Code, shall 


be: liable to punishment under the said 


" Code or Acts and not otherwise. 


It is contended that el. 17 in s^ far as it 
provides that the law whichis to be ad- 
ministered by this Court in its ordinary 
original civil jurisdiction “shall be the law 
which would have been applied by the 


‘Ohief Court," makes the decisions of the 


Chief Court binding on this Court on the 
Original Side, and it is ¿necessary to 
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consider whether or not thatcontention is 
sound. 

The law by which Courts are bound may 
be regarded as being of two kinds, namely, 
Statute law and Case-law. 

The Statute law which isin force is abso- 
Jutely binding on all Courts, provided that 
the Legislature was acting intra vires in 
making it. — 

Case-law is absolutely binding only on 
certain Courts. The decisions of the Privy 
Council are absolutely binding on all 
Courts in India, The authorised reports of 
decisions of the highest Court of a Province 
are absolutely binding on all subordinate 
Courtsin that Province, and ordinarily, the 
decisions of a Full Bench of a Superior 
Court are binding on Benches other than 
Full Benches of that Court and on all Judges 
of that Court sitting singly, and decisions 
of Benches are binding on Single Judges. 
Decisions of inferior Courts are never bind- 
ing on Superior Courts. Where Courts Lave 
co-ordinate. jurisdiction the practice in 
India is, I believe, that the decisions of one 
such Court are not regarded as binding 
another. Sofar as this Court is concerned, 
it has been laid down that whenever one 
Bench shall differ from any other Bench, 
not being a Full Bench, on any question 
of law or custom having the force of law or 
of the construction of any document or of 
the admissibility of any evidence, the case 
shall be referred for decision by a Full 
Bench, and provision has also been made 
for a Bench decision of such questions aris- 
ing before a Single Judge. 

16 seems clear that the High Court is not 
a Courtof entirely co-ordinate jurisdiction 
withthe Chief Court which was one of the 
two Courts which is re-placed. The High 
Court is a King's Court and a Court of 
Record, which the Chief Court was not, 

“and it has, in certain respects, wider powers 
than the Chief Court ever hed. It is true 
that, in many respects, the two Courts may 
be regarded as co-ordinate, but even if they 
were regarded as entirely co-ordinate, I do 
not think that, on the principles whieh I 
have stated above, the decision of the Chief 
Court would be binding on this Court. 
my opinien what cl. 17 of the Letters Patent 
meant was that the institution of the High 
Court did not involve any. change in the 
law to be administered by the Court on its 
original side, and that the enactments and 
the principles of law which would have been 

followed by the Ohief Court should be 


MA MYA V, 


In 


MA THEIN. , [98 I. ©. 1926) ` 


followed by the High Court. It would, in 
my opinion, have been contrary to principle 
to prescribe that the High Court should be 
bound by decisions of the Chief Court and 
a strict interpretation of the words of the . 
Letters Patent in that sense would mean 
that the case-law must be regarded as 
having been stereotyped at the time when 
the Chief Court ceased toexist and as having 
from that time become incapable of change. 
Similarly, I read el. 18 as meaning that the 
same principles of equity as are applied in 
the High Court of Judicature of Fort Wil- 
liam on its original side are to be applied 
on the original side of this Conrt and noi 
that the decisions of the High Court of 
Calcutta on its original side should be ab- 
solutely binding on this Court. 

All that I have said above is, of course, 
subject to the proviso that in any case what 
is to be regarded as binding is not the 
"actual decision but the ratio decidendi. It 
is also subject to the operation ofthe prin- 
ciple of stare decisis which has been clearly . 
enunciated by the learned Chief Justice in 
his judgment. When Isay that this Court 
is not bound by the decisions of the Chief 
Court, I do not mean that this Court ought 
to disregard those decisions. What I mean 
is that the Judges of this Court are not 
bound to follow them as they are bound to 
follow the decisions of the Privy Council, 
but are entitled to consider whether they 
declare the law correctly; that we should 
pay due respect to the authority of the 
learned Judges whose- decisions they are, 
and if we think that they do not expound 
the law as it should have been expounded, 
we should consider whether or not in view 


-of the principle of stare decisis we should 
. be justified in taking steps to have what we 


think to be the true state of the law authori- 
tatively declared by this Court. 

The only matter as to which I am with 
the greatest respect not in entire agreement 
with the learned Chief Justice is one which, 
strictly speaking, does not arise out of the 


: reference, namely, the question whether 


the changein the constitution of the highest 
Court of the Province relieved the subordi- 
nate Courts from the necessity of holding 
themselves bound by the, rulings of the 
OQourts to which this Court has succeeded. 
It is, of course, clear that all subordinate 
Courts are bound by the decisions of this 
Court and that until this Court was institut- 
ed the subordinate Courts of Lower Burma 
were bound by the rulings of the Chief. 
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Court and those of Upper Burma by the 
Upper Burma rulings. The question is 
whether in cases where there is no decision 
of this Court by which they are bound, they 
are still bound by the rulings of the Chief 
Court of Lower Burma or of the Judicial 
Commissioner (or the Court ofthe Judicial 
Commissioner) of Upper Burma a^cording 
as the case arises in Lower or in Upper 
Burma. It follows from what I have said 
above that this Court is not bound by the 
Upper Burma rulings any more than it is 
bound by the rulings of the Chief Court of 
Lower Burma, but it seems to me to be 
contrary to principle that a mere change in 
the constitution of the Superior Court 
should relieve subordinate Courts of the 
duty of following the decisions of the Supe- 
rior Oourts which this Court has replaced, 
and I would hold that on points where 
there is no decision of this Court, sub- 
ordinate Courts in Lower Burma are still 
bound by the authoritatively-reported rul- 
ings of the Chief Court and that subordi- 
nate Courts in Upper Burma are still bound 
by the decisions reported in Upper Burma 
rulings. No practical inconvenience would 


- be caused by a decision to that effect since 


the differences between the law as laid 
down in Lower and Upper Burma are now 
few and tend to disappear quickly, this 
Court being now the Court of Appeal 
for both the Lower and Upper Provinces 
and being certain in the near future to 
declare the law in one sense or theother in 
cases where there is still conflict. .I would 
add that Isee-no reason to doubt that this 
_ Court in the exercise of the superintendence 
conferred on it by s. 107 ofthe Government 
of India Act has power, if it considers it 
desirable, to direct the subordinate Courts 
in. Upper Burma to regard themselves as 
bound by the decision ofa Bench of the 


' Chief Court of Lower Burma or even ofa. 


Single Judge of that QOourt in preference 
to the decisions of the Judicial Commis- 
sioner or the Court of the Judicial Com- 
“missioner of Upper Burma and that when 
such a direction shall have bean given those 
Courts will be so bound. 

I would answer the questions referred as 
followa:— i 

“(1) The High Court in the exercise of 
its ordinaty original jurisdiction is not 
bound by the authoriz»d reports of de- 
cisions of the Caoief Court of Lower Burma. 

(2) Tae High Court in the exercise of 
its appellate jurisdiction ig not bound by 
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the authorized reports of the Chief Oourt of 
Lower Burma." 

Carp, J.—I am in general agreement 
with the views expressed by the learned 
Ohief Justice and am prepared to accept 
his conclusions that neither the original 
nor the appellate sides-of this Court are 
absolutely bound by decisions of the late 
Chief Court of Lower Burma. 

The learned Ohief Justice has very strong- 
ly emphasised the importance of the prin- — 
ciple of stare dicisis. l agree with all that 
he has said on this subject but desire 
tolend it,if that is possible, even greater 
emphasis. 

In this connection I quote the following 
from Lord Halsbury's Laws of England, 
Vol. 18, para, 536:— 

"Apart from any question as to the Courts 
being of co-ordinate jurisdiction, a decision 
which has been followed fora long period 
of time, and has been acted upon by persons 
in the formation of contracts or in the 
disposition of their property, or in the legal 
procedure or in other ways will generally 
be followed by Courts of higher authority 
than the: Court establishing the rule, even 
though the Court before whom the matter 
arises afterwards might not have given the 
same decision had the question come before 
it originally. But where the course of 
practice is founded upon an erroneous 
construetion of an Acb of Parliament there 
is no principle which precludes, at any 
ráte, the highest Court of Appeal from 
correcting the error. The same considera- 
tions do not apply where the decision, 
though followed, has been frequently ques- 
tioned and doubted. In such a ease it may 
beoverruled by any Court of superior juris- 
diction.” 

We see from this that even Courts of 
superior jurisdiction do, except in very 
special cases, follow rules well-established 
by decisions of inferior Courts. There are, 
I think, very spacial reasons why this Court 
should adopt this attitude towards decisions 
ofthe Chief Court. Although that was a 
Court of inferior jurisdiction ib was never- 
theless for over twenty years the highest 
Court in the Province, and was subject only 
to the superior jurisdiction of the Privy 
Council. Its decisions were absolutely 
binding on all Courtsin the Province unless 
overruled by itself or by the Privy Council. 
They must still retain that authority in 
respect of ali Courts in the Province except 
this Court, and this Oourt, though not 
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absolutely bound by them, should follow 
n unless impelled to do otherwise by 
the' strongest and gravest reasons. 

Duckworth, J.—I concur in the an- 
swers to the reference given by the learned 
Chief Justice, and have little to say, in 
addition. e 

It seems to me that the. word "Law," as 
used in cl. 17 of the Letters Patent, merely 
means the legal enactments of the Indian 
and Burmese Legislatures, the English 
Common Law and Equity, etc., which was 
applied by the late Chief Court of Lower 
Burma. l cannot sée that of necessity it 
must be read so as to include the published 
decisions of that Court, which decisions, 
until merged in an enactment, or used to 
modify or repeal any enactment, are not 
strictly speaking law—at any rate to the 
extent to which case-law in England is 
law. We have,in this matter, to free our 
minds frem British preconceptions. 


The High Court of Judicature, as a King's 
Court, is not merely the successor.of the 


Chief Court of Lower Burma, but is to my ^ 


mind an entirely new creation and, as such, 
should be free and unshackled by the deci- 
sions of an inferior Court. 

This is not.to say that the principle of 
“ stare decisis" should not be carefully ob- 
served, in all cases where the previous de- 
cisions appeal to our notions of what is the 
right law. 

I would take this view for both the 
original and appellate sides of this Court, 


. At the same time, 1 would indorse all 
that the learned Chief Justice has said in 
regard to the extent to which subordinate 
and Mofussil Courts in Burma should feel 
bound by the decisions of the Chief Court 
of Lower Burma. 

In this way, it cannot be urged that we 
are endangering rights created by, or de- 
pending upon, decisions of the late Chief 
‘Court. 

Cunliffe, J.—1n this important refer- 
ence I much regret that I am unable to con- 
. eur in the conclusions arrived at by my 
‘Lord, andI only do so with the greatest de- 
. ference to the reasons as put forward. 

The two questions referred for decision 
Qre:-—-— : 
^. (Is the High Court, in exercise of its 
- -ordinary original jurisdiction, bound by the 
authorised reports of decisiuns of the late 
‘Chief Court of Lower Burma; and, if.so, to 
whatextent? > >- ; 
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(41) Is the High Court, in exercise of its 
appellate jurisdiction, bound by the autho- 
rised reports of thelate Chief Court of 
Lower Burma; and, if so, to what extent? 

I prefer to answer the second question first. 


The whole matter appears to me to bea 
question of the respective legal status of 
the old Chief Court of Lower Burma con- 
stituted by the Lower Burma Courts Act, 
1900, and the present High Court constitut- 
ed by the Burma Courts Act, 1922, and the 
Letters Patent of the 11th November of the 
same year. i l 

The classification of Courts in relation to 
their superior or inferior status may be 
regarded from several points of view. A 
division may be insisted upon between 
Courts ofthe King and Courts which are 
not of the King. Another division may be 
made between Courts of Record and Courts 
not of Record. I question, however, whe- 
ther either of these classifications can be 
regarded asa guidein respect to the re- 
ference now before us. 

The Chief Court was not directly, at any 
rate, a Court of the King. Undoubtedly, 
the present High Court, by virtue of its 
Letters Patent, is a Court of the King. The 
old Chief Court was not a Court of Record. 
The present High Court is, undoubtedly, 
a Court of Record. It was with reference 
to these two tests that the learned Govern- 
ment Advocate invited us: to hold that, 
generally, the decisions of the Chief Court, 
from a strietly legal point of view, were 
not binding upon us in this Court to-day. 

The second test seems to me to involve 
the question of jurisdiction. 

The inherent power of a Court of Record 
is to fine and imprison and to have its 
proceedings preserved in its archives as 
records which are conclusive evidence of 
the accuracy of what is recorded in them. 


A further distinction which used to be 
drawn in relation to Courts of Record and 
Courts not of Record was that, in Courts of 
Record a writ of error lay, and in Courts 
not of Record any proceeding by way’ of 
error had to be taken by means of a writ 
or judgment. To my mind the true test to 
be applied in solving this difficult problem 
is to regard both the present High Court 


.and the old Chief Court from the point of 


view of their main civil and criminal juris- 
diction and.also from the point of view of 


their status in. relation to the Court. of 
"Appeal immediately above them. 
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Apart from the concomitants inherent to 


a Court of Record, I am unable to find any: 
difference between the actual civil and- 


criminal jurisdiction of the old Chief Court 
and of the present High Court. 

It is true that, territorially, the pineal 
High Court has a larger jurisdiction, but 
the actual powers of the two Courts, with 
the exception above mentioned, appear to 
me to be co-extensive. 

As to their status, from the point of view 
of the position they occupy in Burma, by 
s. 8 of the Lower Burma Courts Act, 1900, 
the Chief Court was constituted as the 
„highest Civil Oourt of Appeal and the 


highest Court of Criminal Appeal and Revi- - | 
' respect to the law to be applied to each 


sion in and for Lower Burma. It was also 
the High Court for the whole of Burma in- 
clusive of the Shan States in respect of the 
proceedings against European British sub- 
jeets and persons jointly charged with 
European British subjects. lt had power, 
as a Court of original jurisdiction, to try 
European British subjects and” persons 


charged jointly with Europeans committed . 


by any Magistrate exercising jurisdiction 
in any part of Burma, and it had the Civil 
and Criminal original jurisdiction for Ran- 
goon. 

By s. 44, the appellate jurisdiction of the 
Calcutta High Court was withdrawn and 
the Chief Court became the highest appel- 
late tribunal in the Province. From the 
Chief Court, appeals lay to the Privy 
Oouncil. From the High Court, as at pre- 
sent constituted, appeals lie to the same 
tribunal. I find it difficult, therefore, to 
gauge any -substantial distinction between 
the present High Court and the old Chief 
Court. If the distinction between the 
Courts 1s not a substantial one, in my 
view it would be contrary to public policy, 
having regard to the great necessity for 
preserving a continuity of all legal deci- 
sions, to hold that the Judges of this Court 
are not bound by the mass of considered 
judgments delivered by the Judges of the 
late Chief Court acted upon by the people 
of this Province and ona number of occa- 
sions considered by the learned Law Lords 
of the Privy Council. 

The difference between a Court of Record 
and a Court not of Record appears to me 
not to affect in any way at all the legal 
value of a tribunal's decision. The ter- 
ritorial jurisdiction does not appear to me 
to influence the status ofa Court one way 
or the other from the point of view we are 
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endeavouring to consider. - For these 
reasons I am of the opinion that the High 
Court generally is bound by the authorised 
reports of the late Ohief Court of Lower 
Burma. 

The question of the position of theorigin- 
al side outlined in the first proposition 
in this referenee seems to me to be a sub- 
ordinate one. I think that the legal posi- 
tion of the original side with regard to 
the old rulings depends not on the reasons 
I have adduced above, except in a gencral 
sense and from an a fortiori standard, but 
upon s. 17 of the Letters Patent. That sec- 
tion runs as follows:— 

“And we do further ordain that, with 


case coming before the High Court of 
Judicature at Rangoon, in the exercise of 
its ordinary original civil jurisdiction, such 
law shall be the law which would have 
been applied by the Chief Court of Lower 
Burma to such case if these Letters Patent 
had not issued." 

The law then to which we have to look 
is thelaw which would have been adminis- 
tered immediately before the constitution 
of the present High Court, the law  pre- 
vailing in Burma in the earlier part of the 
year 1922. In that year the Chief Court had 
been established 22 years. For 22 years 
the Chief Court had been engaged in de- 
ciding questions of Buddhist Law, of inter- 
pretation of loeal Statutes and of general 
law appropriate to the Province by the old 
Burma Acts. Before 1900 the law adminis- 
tered in Buma was based on the law pre- 
vailing at Fort William in Bengal whieh 
territory, by a legal fiction, had always been 
understood to be English soil. 

It is easy to see why such basis was 
laid for the administration of the common 
law and equity in this Province. The 
Court of Appeal for Burma before 1900 was 
the High Court of Calcutta. Such appellate 
power was taken away from the High 
Court in Bengal by the Act of 1900. I do 
not think that it is stretching the legal 
point too far to say that, when the Chief 
Court of Lower Burma was constituted, the 
final appeal for the Provinee in 1900 with 
all vestige of Calcutta control of the ad- 
ministration of justice in Burma disap- 
peared. 

I have searched in vain through tlio 
reports of the Chief Court decisions to find 
whether the Judges held any contrary 
view to this. I have been unable to find 
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& single judgment that would uphold the 
view which we are invited to adopt by the 
learned Government Advocate that the or- 
dinary original civil jurisdiction should 
administer the law prevailing in Calcutta 
and not the law which had grown up dur- 
ing the 22 years which elapsed before the 
foundation of the present High Court. 

I, therefore, am ofthe opinion that the 
High Court, in exercise of ita ordinary 
original jurisdiction and its appellate juris- 
diction is bound by the authorised reports 
of decisions of the late Chief Court of 
Lower Burma. And J am fortified in hold- 


ing this opinion by the fact that I have. 


been unsuccessful in finding any other 
opinion held by the Judges of Indian High 
Courts, in circumstances, it is true, not 
precisely similar to those which we are at 
present considering, but which, to my mind, 
are sufficiently parallel-to afford a valuable 
guide to this difficult question. 

Chari, J.—In thisFull Bench Reference 
I amin agreement with the conclusions 
arrived at by his Lordship the Chief 
Justice and in the reasons on which those 
conclusions are based. I agree with him 
that the position of the High Court at 
Rangoon and the old Chief Court of Lower 
Burma is analogous not to the position 
of the Supreme Courts in the Presidency 
Towns and the High Courts which supersed- 
ed them, which were both of them King's 
Courts, but tothe position of the old Sud- 
der Dewani Adawlut and the High Courts 
which succeeded them. 

I have gone through some of the older 
rulings of.the High Courts to see if in 
any of them, though there is no direct 
decision on this point, there are indications 
to show whether the High Courts con- 
sidered themselves bound by the previous 
decisions of the Sudder Dewani Adawlut. I 
was not able to find any case in the Bombay 
Reports nor in the Reports of the Madras 
High Court which give a clear indication 
on the point. The case of Achutha Menon 
v. Sankaran Nair (6) has been brought 
to our notice by the learned Advocate for 
the respondent. In that case the learn- 
ed Judges at page 381* say: “The learned, 
Vakil for the appellant relies on the opinion 
of the Sudder Court in ita proceedings of 
the 5th of August, 1856. The proceedings 
have always been treated as authoritative 
and may berelied on in the absence of 
anv precedents.” The learned Advocate 

*Page of 36 M.—[Ed.] 
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for the respondent wanted us to consider 
the concluding portion of this passage as — 
meaning “in the absence of any precedents 
to show that the rulings of the Sudder 
Dewani Adawlut should not be followed.” 
This, however, is not its meaning. ‘The 
word "precedents" is used in the older 
reports in reference tothe rulings of the 
Court which are treated as precedents. The . 
meaning of the passage, therefore, is "in 
the absence of any rulings of the High 
Court to the contrary." In another Madras 
case, Nagabhushanam v. Seshammagaru (8), 
& ruling of the Sudder Dewani Adawlut 
was not followed by the Madras High Court. 
That Court gave as the reason for not fol- 
lowing the older ruling the fact that the 
Sudder Dewani Adawlut's decision was 
merely based on the opinion of the Pandits 
which opinion itself was not based on any 
text cited by them. No inference could 
be drawn from this ruling of the Madras 
High Court as to whether that Court con- 
sidered itself bound or not bound by the 
earlier decisions of the Sudder Dewani 
Adawlut. "Turning? to the Allahabad High 
Court in the case of Bhawani Gir v. Dalmar- 
dan Gir (9), the Chief Justice (Sir Robert 
Stuart) at page 146* says: “Allusion is made 
by Pearson and Oldfield, JJ., to two cases, 
one deeided by the Sudder Court in 1864 
and whieh is no doubt in favour of the 
appellant’s contention, if the law it lays 
down could be accepted by this Court. But 
I am distinctly of opinion that the ruling 
in that case was erroneous and ought not 
to be followed.” In a later case of the same 
High Court, Thamman Singh v. Jamal-ud- 
din (10), Mr. Justice Mahmood at page 444T 
says: “I am of the same opinion as my 
learned brother Oldfield, and I wish only 
to refer to two cases which were cited by the 
learned Oounsel for the respondent in 
support of hisclient. Oneof these cases is 
Motee Sah v. Goklee (11). Ido not regard that 
case as by any means on all fours with the 
present, and I wish to say that I do not 
accept the rule of law as to acquiescence. or 
estoppel which was there laid down, and 
from which I have already expressed my 
dissent upon aformer occasion.” The re- 
marks. contained in the above two judg- 

e) 3 M. 1£0; 5 Ind. Jur. 631; 1 Ind. Dec. (N. &.) 682. 


(9) 3 A. 144; 2 Ind. Dec. (N. 8.) 15. 
(10) 7 A. 442; A. W. N.(1885) 70; 4 Ind. Dec. (x. 8.) 
68 j 


9. 
(11) N. W. P. S. D. A. Rep. (1861) p. 506. 
- *Page of 3 A~- P 
tPage of 7 A.—| Ed. 
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ments of the Allahabad High Court seem 
to show, though not very clearly, that 
that High Court did not consider itself 
bound by the decisions of the Sudder De- 
wani Adawlut of the Province. We get 
much clearer indications in some of the 
older cases of the Calcutta High Court. In 
the case of Mugun Chunder Chuttoraj v. 
Surbessur Chuckerbutty (12), the learned 
Judges Kemp and Glover at page 480* say: 
` "In support of the first objection, we have 
been referred to a decision of the late 
Sudder Dewani Adawlut (No. 412 of 1854, 
Sudder Dewani Adawlut Reports, 1858, 
page 513) in the case of Ranee Surno Moyee, 
Plaintiff-Appellant v. Pertap Chunder 
Burooah, Defendant-Respondent, in which 
it is laid down generally that a party in 
bona fide possession of land, in possession 
that is without knowledge of the defect 


— 


MA MYA V, MA THRIN, 


in his title, is not liable to the legitimate . 


owner for mesne profits. We have been 
unable to find, and the special appellant's 
Pleader has not referred us to, any later 
cases in which the same doctrine is enun- 
ciated; and, although we have great res- 
pect for the opinion of the learned Judges 
who passed that decision, we are not in 
any way bound to followit as a prece- 
dent.” In alater case, Lakhoo Koer v. Huree 
Kishen Roy (13), the game learned Judges 
made aclearer statement. Glover, J., says 
in his judgment (with which Kemp, d., 
concurred), "I do not understand that a 
Divisional Bench of this Court is bound by 
a decision of the late Court of Sudder 
Dewani Adawlut, or that 1f we held a 
different opinion to that expressed in for- 
mer judgments of that Court, we should 
be obliged to refer the question to a Full 
Bench.” 

These are the only cases I have been 
able to find on the point and it seems to 
me that so far as the Calcutta High Court, 
at all events, is concerned, it did not hold 
itself bound by the decisions of the Sudder 
Dewani Adawlut. I am in entire agree- 
ment with the remarks ofthe learned Ohietf 
Justice about the applieability of the prin- 
ciple of stare decisis. "That principleought 
to be applied wherever it can be and, as 
the learned Chief Justice says, should not 
be applied in à narrow or technical spirit, 

For these reasons I concur in the 
answers proposed by his Lordship the 


Chief Justice. 
(12) 8 W. R. 479. 
(13) 12 W. R. 3; 3 B. L. R. A. 0. 226. 


*Page of 8 W, R.—[Ed.] 
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Das, J.—The questions referred for 
the decision of this Full Bench are as 
follows:— 

(1) Is the High Court in exercise of its 
ordinary original jurisdiction bound bv the 
authorised reports of decisions of the Chief 
Oourt of Lower Burma; and, if so, to what 
extent ? 

(2) Is the High Courtin exercise of its 
appellate jurisdiction bound by the au- 
thorised reports of the Chief Court of 
Lower Burma; and, if so, to what ex- 
tent ? 

I have had the advantage of reading the 
judgment of my Lord the Chief Justice 
and I agree with him that this Court is 
not bound by the authorised reports of the 
Chief Court of Lower Burma either in exer- 
cise of its ordinary original jurisdiction 
or in exercise of its appellate jurisdiction. 

Olause 17 of the Letters Patent runs as 
follows;— 

“And wedo further ordain that, with 
respect to thelaw to be applied to each 
ease coming before the High Court of 
Judicature at Rangoon in the exercise of 
its ordinary original civil jurisdiction, such 
law shall be the law which would have 
been applied by the Chief Court of Lower 
Burma to such case if these Letters Patent 
had not issued.” 


It is necessary here to consider what 
law would have been applied by the Chief 
Court of Lower Burma in exercise of its 
ordinary original civil jurisdiction. That 
is stated ins. 13 (2) of the Burma Laws 
Act, which runs as follows:— 

“Subject tothe provisions of sub-s. (1) 
and of any other enactment for the time 
being in force, all questions arising in civil 
cases instituted in the Courts of Rangoon 
shall be dealt with and determined accord- 
ing to the law for the time being ad- 
ministered by the High Court of Judica- 
ture at Fort William in Bengal in the 
exercise of its ordinary original civil juris- 
diction.” 

So the Chief Court in the exercise of its 
ordinary original civil jurisdiction was 
bound to administer the law administered 
by the High Court of Judicature at Fort 
William in Bengal in the exercise of its 
ordinary original civil jurisdiction. The 
question then arises as to the meaning of 
the word "law" in cl 17 of the Letters 
Patent and s. 13 (2) of the Burma Laws 
Act. Doesthe word "law" there include 
case-law also? If so, the result would be 
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that the Ohief Courtof Lower Burma in 
the exercise of its ordinary original civil 
jurisdietion would be bound by the case- 
law of the Calcutta High Court which gov- 
erned original suits instituted in Calcutta. 
If that beso, then the High Court would 
also be bound by the case-law governing 
original suits in Calcutta. I do not think 
that the Legislature in stating that the 
Chief Court would be bound by the law 
administered by the High Court of Judica- 
ture at Fort William meant tbat the Chief 
Court would bebound by the case-law of 
the Calcutta High Court, During the 22 
years of the existence of the Chief Court, it 
had never been contended before the 
Ohief Court that the original side of the 
Chief Court was bound by the case-law 
of the Caleutta High Court. I think the 
word “law” in s. 13 (2) of the Burma Laws 
Act means simply general law and statutory 
law and does not mean case-law and the 
word "law" in cl. 17 of the Letters Patent 
does not mean that the original side of 
this Court would be bound by the decisions 
of the Chief Court in the exercise of its 
original civil jurisdiction. I do not think 
the Chief Court was a Court of co-ordinate 
jurisdiction with the High Court. The 
Chief Court was a Court created by the 
Indian Legislature and the High Court is 
a creation of the King. The High Court 
is a Court of Record and the Chief Court 
was not a Court of Record. The territorial 
jurisdiction ofthe Chief Court wasmuch less 
than the territorial jurisdiction of the High 
Court. Though the decisions of the Chief 
Court are entitled to respect, I am of opin- 
ion that they are not binding on the High 
Court. 

A point was raised as tothe binding effect 
of authorised decisions of the Chief Court 
on Courts subordinate to this Court, though 
the matter is not raised by the reference. 
But I think it necessary to state that in my 
opinion subordinate Courts must follow the 
decisions of the Chief Court ‘published in 
authorised reports, unless the same have 
been overruled by or dissented from by 
this Court. 

Otter, J.—I agree with the judgment 
of the learned Chief Justice upon both the 
questions referred to us. No useful pur- 
pose, therefore, would be served by.any 
further elaborations by me of the views he 
has expressed. I have no doubt at all upon 
the answer whieh should be made to the 
s>cond of the two questions referred to us. 
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With regard to the first question I have. 
been in some doubt upon the matter owing- 
to the wording of s. 17 of the Letters Patent. 
After careful consideration, it seems to me, 
however, that a flood of light is thrown 
upon this matter by the words contained, 
in the provisions of the Burma Laws Act 
quoted by the learned Chief Justice. It 
seems to me that the word 'law".occurr- 
ing in s. 13 (2) of that Act must be inter- 
preted in the same manner as the word 
“law” when it occurs in s. 13 (1) of that 
Act. It seemsto me that its use in s. 13 (1) 
must be taken to include "legal principles” 
as for example the legal principles of Bur- 
mese Buddhist or Muhammadan Law so far 
as they are known and not necessarily so . 
far only asthey have received effect by 
legislation or have been rightly (or it may 
be wrongly) interpreted by the Court. If, 
therefore, the s&me method of interpreta- 
tion of the word "law" is adopted, where 
it occurs in sub-s. (2), the legal principles 
of the English Common Law must, it seems, 
be taken to be included. ; 
With the observations of the learned 
Chief Justice upon the principle of “stare 
decisis” I am in complete agreement. It 
seems to me of the greatest importance to 
bear this principle in mind in view of the 
varied local conditions and customs peculiar 
to this Province. 
A. N. A. Reference answered accordingly. 
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MADRAS HIGH COURT. 

SRCOND OIVIL APPEAL No, 1855 or 1923. 

. August 27, 1926. 
Present:—Mr. Justice Devadoss. 
YANDRU VEERANNA AND ANOTBER 
-—DzrENDANTS Nos.2 AND 3—APPELLANTS 
versus 
YANDRU SITAMMA AND ANOTBER 
—PLAINTIFF AND DrrENDANT No. 1— 
RESPONDENTS. m 

Hindu Law—Maintenance—Family property, liabil- 
ity of, to maintenance of mother and other maanten- 
ance holders—Partition, effect of. —— 

Where Hindu sons divide the family property after 
the death of the father, they must make provision for 
the maintenance of the mother and other widows of 
the family. If they do not do so, the question is not 
whether there was a bona fide division ofthe pro- 
perty or not, but what provision should be made for 
the maintenance of the mother and the widows and 
the whole ofthe family property will remain liable 
for their maintenance. A member of the family to 


- in 
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whom a.share has been allotted has no right to claim 


that the properties allotted to him should be charged- 


only with a proportionate share of the maintenance. 


Second appeal against a decree of the 


Court of the Subordinate Judge, Cocanada, . 


in A. S. No. 70 of 1922, preferred against 
that of the Court of the District Munsif, 
'" Coeanda, in O. S. No, 335 of 1921. 
Mr. B. Satyanarayana, for the Appellants. 
JUDGMENT.—The first point raised 
in this second appeal is that the share of the 
son of the plaintiff alone is chargeable with 


plaintiff's maintenance and the shares of ` 


her step-sons are not so chargeable as there 
was a bona fide division after the death 
‘of the defendant's father and reliance is 
placed upon Hemangini Dasi v. Kedarnath 
Kundu Chowdhry (1) for the contention, That 
case was under the Dayabaga Law and so far 


as our High Court is concerned, we liave a. 


series of decisions to the effect that the 
shares of all the. sons are liable for the 
maintenance of the mother. If the sons divide 
the family property after the death of the 


father they must make provision for the. 
maintenance of the mother, and for the. 


. maintenance of any widows of the family. 
If they do not do so the questionis not whe- 
ther there was a bona fide division of the 


' property or not, but what provision.should . 
be made for the maintenance of the mother . 


and the widows in the family. The whole 
ofthe family property would be liable for 
the maintenance of the mother and the 
other widows. "Therefore, there is nothing 
in this contention. 


Then the next contention is that defend- 
ants Nos. 2 and 3 who are the step-sons of 


the plaintiff should be held liable to pay - 


rds of the maintenance decreed to the 
plaintifi and their property should be charg- 
ed only with 2rds of the maintenance, 
This again is not a tenable position for 
all the family property is liable for the 
maintenance of the plaintiff. 

The next contention is that only the an- 
cestral property of the appellants (defend- 
ants Nos. 2 and 3) should be charged with 
the maintenance of the plaintiff and not 
their self-acquisition. This point ought to 
have been raised specifically before the 
trial Court and an issue ought to have been 
taken there so that the plaintiff might meet 
the case put forward by the defendants. 
They did not take the trouble to raise an 


(1) 16 O. 758; 16 I. A. 115; 13 Ind. Jur. 210; 5 Ser. P. 
O. J. 374; 8 Ind. Dec. (x. s.) 502 (P. C.). 
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issue on the point and in the Appellate 
Court they filed an affidavit and asked per- 
mission to raise it. I do not think they. 
can be allowed to do so in the Appellate 
Court, it being a question of fact. In the 
result the second appeal fails and is dis- 


‘missed with costs of the lst respondent. 


WON. Y. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- | 
SIONER'S COURT. 
SECOND Civin APPEAL No. 81 or 1925. 
September 28, 1926. 
Present: —Mr. Kotval, Officiating J. C. 
SADASHIVA AND ANOTRER— DEFENDANTS 
— ÁAPPELLANTS ; 
versus z 
Musammat ANNAPURNABAI—PrLAINTIFF 
l — RESPONDENT. 

Landlord and tenant—Abandonment of holding— 
Declaration by widow on adoption about termination 
of her tenancy, whether amounts to abandonment— 
C. P. Tenancy Act (I of 1920), Sch. II, Art. 1— 
Limitation of suit—Dispossession, what constitutes. 

A declaration by a Hindu widow that she ceased to 


: be the tenant of a holding on her adopting a son to 


her. husband as the son became the tenant, does not 
amount to an unqualified abandonment of the holding 
and her assertion of possession cannot be said to 
have been brought about by any act of dispossession 
or exolusion of possession within the meaning of Art. 
1 of Sch. II of O. P. Tenancy Act. 


Appeal against a decree of the District 
Judge, Nagpur, dated the 22nd December, 


1924, in Civil Appeal No. 150 of 1924. 


Sir H. S. Gour and Mr. W. R. Puranik, 
for the Appellants. 
Mr. S. B. Gokhale, for the Respondent. 


JUDGMENT.—The first point argued 
in this appeal is that the plaintiff having 
disclaimed or abandoned the tenancy in 
the previous suit she ceased to be the 


tenant and could not again be a tenant 


without a new contract. I am of the opinion 
that the plaintif did not abandon the 
tenancy. She was in possession as a Hindu 
widow and having adopted a son she alleg- 
ed that she had in law ceased to be entitled. 
to hold the land since the adopted son 
had taken her place as tenant. "This is all 
that can be attributed to her. I cannot 
accept the contention that her words and 
conduct amounted toan unqualified abandon- 
ment. The plaintiff cannot be saitl to have 
given out, asit is contended she did, that 
she did not under any circumstances wish 
to have any connection with the land. 
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There wag no intention on her part to 
abandon the landand the landlord knew 
this. ~~ 

The withdrawal of the suit for rent was 
not really induced by any representation of 
the plaintiff that she had unqualifiedly 
abandoned the land. The defendants appel- 
lants were hoping to make capital as they 
are now trying to do out of the plaintiff's 
statement. ' - 

It is admitted that s. 111 (g). has nothing 
to do with this case. i. 

The last point argued is the one of limita- 
tion. It is said that the suit is barred under 
Art, 1 of the Second Schedule, Tenancy Act, 
1920. After the adoption of Mahadeo the 
plaintiff continued in possession as the 
guardian of Mahadeo. Lam not prepared 
to accede to the contention’ that the plaintiff 
as guardian of Mahadeo must be deemed 
to have excluded herself from possession, 
Even if a person other than the plaintiff 
had been the guardian of Mahadeo and the 
plaintiff had put him in possession on 
Mahadeo's behalf, her cessation of possession 
could not have been said to be brought 
about byany aet ofdispossession or exelu- 
sion. The lower Appellate Court has 
sufficiently discussed this matter in para, 10 
of its judgment. 

The appeal fails on all points and is dis- 
missed with costs. 


G. R. D, Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND Orvin ArPEAL No. 1741 or 1923. 
August 10, 1926. 

Present :—Mr. Justice Devadoss. 
DUVVURI SUBRAMANIAM AND 
ANOTHER— DEFENDANT3—A PPELLANTS 
versus 


DUVVURI LAKSHMINARASAMMA — 


PLAINTIFF— RESPONDENT. ` 

C. P. C. (Aet V of 1908), s. 11—Res judicata—Swit 
for partition of family property-—Omission of some 
items—Subsequent suit.for partition of omitted items 
~~Ignorance of existence of property, effect of. 

It is not left to the option of a plaintiff in a suit 
for partition of family properties to ask for relief in 
respect of certain properties only and reserve his 
right to partition as to others, unless there are 
special circufastances such as the properties being in 
the possession of usufructuary mortgagees or under 
a long lease or set apart for maintenance of a widow 
or some member ofthe family or some such reason. 
[p. 939, col, 1.] 
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The cause of action in a partition suit of joint . 
family property must be regarded as exhaustive of 
the whole property available for division so far as 
its existence is known at the date of the plaint. 
There could, however, be no omission to sue within . 
the meaning of this rule unless the plaintiff wae at '. 
some time prior to the suit aware or informed of the 


: claim or of the facts which would give hima cause 


of action. [p. 539, col. 2.] 

Second appeal against a decree of the 
District Court, Vizagapatam, in A. S. No. 70 
of 1923, preferred against that of the Court 
of the District Munsif, Vizagapatam, in O.^ 


.BS. No. 3 of 1922. 


Mr. P. Somasundaram, for the Appel- 
lants. 

Mr. T. Satyanarayana; for the Respond- 
ent. 


JUDGMEN T.—Mr. Somasundaram for 
the appellants wants to raise the ques- 
tion of res judicata which according to him 
was argued before the learned Judge but 
was not noticed by him. He has filed an 
affidavit from the Vakil in the lower Court 
that he pressed the point of res judicata. 
The learned Judge who is always. careful 
to note the points pressed before him has 
not adverted to it in his judgment.. The 
respondent's Vakil who appeared in the ` 
lower Court is now dead and in the cir- 
cumstances Ithought it best to allow the 
point to be argued. The contention is that 
in the previous Original Suit No. 8 of 
1913 the plaintiff's husband asked for a par- 
tition of the properties not partitioned at 
the time of the partition and a specific 
issue was raised in the followingterms: 

"Whether defendants failed to include 
any properties in the partition deed" and 
that question having been decided by the 
Court it is not now open to the present 
plaintiff to sue for the husband's: share of 
the same property which is admittedly the 
family property. in dealing with that issue 
the learned Subordinate Judge expressed 
himself as follows :—''I have considered the . 


- points comprised by these issues in con- 


nection with plaintiff's D schedule and de- 
fendants' 3 schedule and find both the 
issues against the plaintiff’. The question 
in that case was not whether all the pro- 
perties of the family were included in the 
suit, but whether certain properties 
mentioned in certain schedules were the 
family properties or not. Therefore, it can- 
not be said that the issue was comprehen- 
sive enough to include all the properties 
belonging to the family. The property 
wbich is now in dispute is a sum of money 


— 
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payable by the Vizianagaram Samasthanam 
to the plaintiff's family on account of the 
Samasthanam having taken a portion of the 
family property for making a road; and 
instead ofa lump sum the Samasthanam 
agreed to pay yearly about Rs. 580. This 
sum was not paid fora number of years 
and that is admitted by both the parties. 
At the time of the division this sum was 
. not paid by the Samasthanam. It is only 
quite recently in 1920 the Vizianagaram 
Samasthanam paid this amount. The ques- 
tion is whether in these circumstances it 
can be said that this amount formed the 
subject-matter of the Suit No. 8 of 1913. 
In a partition all the properties of the 
family should be included. Itis not open 
to a member of the joint family to ask 
for a partition of a certain item and leave 
the rest except in cases where some of the 
items could not be divided by reason of 
their being in the possessien of usufruc- 
tuary mortgagees or being under a long 
lease or set apart for maintenance of a 
widow or some member of the family or 
some other reasons. It is not left to the 
option of the plaintiff in a partition suit 
to ask for relief in respect of certain pro- 
perties and then to say that he would ask 


. for partition of the other properties at 


some future time, when the circumstances. 
above adverted to are not present. It was 


. held in Basavana Gowd v. Doddalingappa - 


(D thattwo suits cannot be filed for par- 
tition simply by reason of the properties 
' being situated in two different  Presi- 
dencies, but the casehere is slightly different. 
There is no finding that the plaintiff or the 
plaintiff's husband was aware of the exist- 
ence of the fund payable by the Sama- 
sthanam.’ If they were aware of it some 
. provision would have been made in the 
partition deed, Ex. I, for its division. Mr, 
Somasundaram's contention is that the 
plaintiff's husband was aware of the exist- 
ence ofsuch fund but he did not care to 
include it. He wants to-rely upon the state- 
ment of the defendants’ Ist witness that 
he was aware of it, but there is no finding 
that he was so aware of it. It is not proper 
now to say that he was aware of the exist- 
ence of this fund. When parties are 
ignorant as to theexistence of some family 
property and divide the property that is 
known to them and ifafterwards it be dis- 
covered that. some property belonging to 


(1) 72 Ind. Cas. 430; 44 M. L. J. 652; (1923) M. W. N, 
294; 17 L, W. 740; A. I. R. 1923 Mad. 584 
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the joint family has been left undivided, 
I do not see any ground for refusing to 
give relief to the party who asks for par- 
tition. The following observation of the 
learned Judges in Basavana Gowd v, Dod- 
dalingappa (1): “The cause of action, as 
already observed, in a partition suit of 
joint family property must be regarded as 
exhaustive of the whole property available 
for division, so far as its existense is known 
at the date of the plaint" does not sup- 


| port the wide principle for which Mr. Soma- 


sundaram contends. Mr. Justice Venkata- 
subba Rao who was a party to the decision 
in Basavana Gowd v, Doddalingappa (1) 
observes in Vasudevan v. Arunachala Ayyer 
(2): “Butit has been held that there could 
be no omission tosue within the meaning 
of this rule unless the plaintiff was at some 
time prior to the suit aware or informed 
of the claim or of the facts which would 
give hima cause of action". I think that 
when & person is not aware of the existence 
of an item of property which belongs to 
the family and wants to sue for its divi- 
sion it cannot be said that he ought to 
have included it in the previous suit. In 
this case the money was not being paid 
for a number of years and itis difficult to 
gay any one was aware of the existence of 
this fund and I do not think the plaintiff 
is precluded from suing for her husband's 
share of the fund. 

The next contention urged by Mr. Soma- 
sundaram' is that under the partition deed 
the defendants get their shares with their 
appurtenances and, therefore, it must be 
taken that this fund was included in the 
shares as appurtenant to them. Even though 
the Telugu words means ''with its ap- 
purtenances", the  plaint amount cannot 
be considered as appurtenant to the pro- 
perty, as itis being given by the Vizia- 
nagaram Samasthanam as the price of the 
land which the Samasthanam acquired 
from the joint family. There is no other 
point in the case. 

The second appeal fails and is dismissed 
with costs. 

Y. N. V. Appeal dismissed. 
NT Ind. Cas. 1; (1926) M. W. N. 94 at p. 95; 23 L, 


540 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Szconp Civi, APPEAL No. 510 or 1925. 
September 9, 1926. 
Present:—Mr. Hallifax, A, J. C. 
CHUNNU AND ANOTRER—PLAINTIFFS— 

APPELLANTS 
versus 
SUBHETI AND oTHERS—DEFZNDANTS— - 
RESPONDENTS. > 
Limitation Act (LX of 1908), Sch. I, Art. 144— 
Adverse possession of limited interest —Hxtent of right 
acquired. | 
Where a person asserting ownership of a limited 
interes& in property holds possession of the same for 
12 years he acquires only the interest which he has 
‘prescribed for and not the full ownership of the pro- 
perty inasmuch as it is impossible to acquire by pre- 
scription anything more than what is prescribed for. 
[p. 940, col. 2.] 


Appeal against à decree ofthe Distriet. 


Judge, Chhindwara, dated the 15th August, 
1925, in Civil Appeal No. 49 of 1925. 
Messrs. A. Bhagwant and 8. A. Ghadge, for 
the Appellants. 
* Mr. S. V. Manjrekar, for the Respond- 
ents. 
JUDGMENT.—The relationships and 
dates set out in the following table are 
relevant:— : 
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Sukhlal and Kisanlal died before the 
present suit was filed on the 8th of Septem- 
ber, 1924. Kashiram was born on the 25th 
of May, 1907, nearly four months after the 
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death of his father Kanhaiya, and he died: 
in less than five months after his birth, 
His mother Mania took Chhote, Kanhaiya's - 
brother, as her second husband. in the 
following year, that is 1908. 

The mistake of fact made all through the 
case is in the assumption that the members 
of this Lodhi family knew as much of the 
Hindu Law of inheritance applicable to’ 
this case as can be discovered by the Courts 
now on an examination of it. On Kanhaiya's ` 
death Subheti and Mania were his heirs 
&nd took possession of his property. During 
Kashiram's short life he was the owner of ` 
it, and at his death his mother Mania was 
his heir. But the two widows remained in 


' joint possession, and when Mania married 


again in 1908 Subheti was allowed to remain : 
in sole possession, 1t is clear then tbat 
they both, like everybody else, regarded 
themselves as entitled to the property as 
Kanbaiya's widows. The idea that Mania 
was the sole owner after her short-lived 
son, and that Subheti came in asa trespas- 
ser with no title at all on Mania's marriage 
obviously never entered the heads of either 
of them or of any of their husband's rela- ` 
tives. 

Now it is impossible to obtain by prescrip- 
tion anything more than is elaimed ; you 
cannot keep more than you take. Ifa man 
asserts that heis the owner of an undivided : 
half share in property and holds possession 
of ib for twelve years, he becomes the 
owner of that half share only, not of the 
whole property. Similarly Subheti assert- 
ed that she had the interest that Kanhaiya's : 
widow would have had in the property if 
Kashiram had never been born, and she 
has established her right by prescription : 
to that interest, but to no more. She can 
keep what she took, although she had no 
right to take it, but obviously she cannot 
keep whatshe never took and never held. 
She has by her adverse possession perfected 
the titleshe asserted, that is her own title 
as Kanhaiya's heir. 

The whole estate must then be treated as 
one inherited by Subheti from her husband 
Kanhaiya, and the intervening ownership 
of Kashiram for five months must be left 
out of account now, just asit was in 1108. ° 
Kanhaiya's next heir is Deoka, his daughter, 
and the estate transferred by gift to beris 
the whole estate inherited by Subheti from 
Kanhaiya. The transfer ie, therefore, per- 
fectly legal, though in that view of the 
case, itis really not a transfer but a relin- 
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quishmeni by Subheti and a subsequent 
taking of the estate by Deoka in her owa 
right as the next heir of Kanhaiya. In 
that capacity she takes it as owner for 
her life, and on her death, it will pass to 
Kanhaiya's next reversioners then existing. 
At present they are only Chunnu and 
Chhote, the second plaintiff Manakchand 
coming after both of them, 
^. One of the defences to the claim to set 
aside the deed of gift, which was not 
eximined, was that the property never 
belonged to Khanhaiya at all, having come 
to Subheti from her mother. As, however, 
the suit must be dismissed on the plaintiffs’ 
own allegations, that need not be discussed. 
It may be mentioned that if Subheti could 
be regarded às in possession of the property 
otherwise than as Kanhaiya's heir, as she 
was in the Courts below, thé considera- 
tions governing the judgments of those 
Courts would have little application to 
practically the whole of the property in 
question, which consists of two occupancy 
holdings with a total area of 93°45 acrés ; 
the rest is only two houses and a kotha 
attached to one of them. 
..The appeal will be dismissed and the 
_ appellants will pay the whole of the costs of 
both parties in all three Courts. 
A. N. A. Appeal dismissed. ' 


CALCUTTA HIGH COURT. 
Crvin RULE No. 1409 or 1925. 
February 5, 1920. 
Present:—Mr, Justice Mukerji. 
MUNNI LAL KSHETRY— 
DzEogEE-HoLDER— ÀUCTION-PURCHASER— 
PETITIONER 

Versus . 
SASI BHUSAN ADHIKARI AND 
ANOTHER UDGMENT DEBTORS—OPPOSITE 
PaRTIES. 


: CO. P. C. (Act V of 1908), O. X XI, rr. 58, 68, 100, 101^ 


_~— Execution of decree—Attachment—Objection, dis- 
missal of—Transfer by objector —Delivery of posses- 
` sion—Objection by transferee, whether can be upheld. 

“ Where on an application under r. 100, O. XXI, of 
the O.P. O., it appears that the claimant was in pos- 


session of the property though without a good title or ` 


‘even as a trespasser, but on his own account oron 
account of some person other than the judgment- 
debtor, he is entitled to -succeed under r. 101 of the 

. Order, [p. 541, col. 2.] 
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. That being so, Sashi Bhusan was in 
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The fact that the claimant claims to be a transferee 
ofthe property from a person against whom an order 
passed under r. 58 of O. XXI had become finalis imè 
material for the purpose of the decision of anappli- 
cation made under r. 100. [ibid.) 


Rule against an order of the (Sudder) 
Munsif, First Court, Midnapur, dated the 
25th August, 1925. 


Babu Satindra Nath Roy Choudhury, for 
the Petitioner, 

Mr. S. C. Maity (with him Babu Apurba 
charan Mukerji), for the Opposite Parties. 


JUDGMENT. —The petitioner had a 
decree for money against one Rajendra 
Nath Adhikari and in execution thereof 
attached certain properties. Upon that 
one Nani Bala Debya, widowofa deceased 
brother of the judgment-debtor, fled an 
application under O. XXI, r. 58, claiming 
a- -1/5th share in the attached properties, 
and it is said that the application was dis- 
missed for default onthe 25th April, 1922, 
The properties were put up to sale and 
were purchased by the petitioner. The 
sale was confirmed on the 25th April, 1922, 
and possession was delivered to the peti- 
tioner on the 28th April, 1925. On the 
21st May, 1925, the opposite party Sashi 
Bhusan Adhikari alleged to be the son-in- 
law of Nani Bala applied under O. XXI, 
r. 100, O: P. C., alleging that he had pur- 
chased Nani Bala's 1/5th share in execu- 
tion of a decree against Nani Bala and was 
in possession of that share. 

The claim preferred by Sashi Bhusan 
Adhikari has been allowed by the learned 
Munsif. Against this order the present 
Rule has been issued at the instance of 
the decree-holder auction-purchaser, 

“The petitioner contends that Nani Bala 
not having instituted a suit under O. 
AXI, r. 63, after the dismissal of her claim, 
the order passed against her is conclusive 
that it is equally conclusive against Sashi 


.Bhusan who has purchased her interest 


and that Sashi Bhusan therefor acequir- 
ed nothing by his purchase and if he is 
in possession, he is, in possession as a tres- 
passer and is not entitled to succeed in 


an BUNGAH under O. XXI, r. 100, C. 
P C 


"The learned Munsif has found that the 
purchase by Sashi Bhusan was bona fide. 
og- 
session on his own account, and if he had 


been dispossessed, as it has been found 


by the learned Munsif that he has been, 
he clearly comes under O. XXI, r. 101, 


--— 
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C. P. C. The order of dismissal is, no 
doubt, conclusive against Nani Bala but 
whether for that .reason Sashi Bhusan 
has acquired a good title or not is not a 
question- which need be gone into in these 
proceedings. If the claimant was in pos- 
session though without a good title or even 
as a trespasser but on his own account or 
on account of some person other than the 
judgment debtor he is entitled to succeed 
under O. XXI, r. 101,0. P. C. [Sharoda 
Moyee Chowdhrain v. Nabin Chunder Chow- 
dhry (1) and Kedar Nath Bag v. Saday 
Chandra Nandi (2).] 

In my opinion the order passed by the 
learned Munsif is right and the Rule should 
accordingly be discharged with costs. 
Hearing-fee two gold mohurs. 


Z. K. Rule discharged. 
(1) 11 W- R. 255; 2 B. L. R. A. O. 333; 1 Ind. Dec. 
( a 


N. 8.) 870. i 
(2) 22 Ind. Cas. 707; 19 O. L. J. 13 at p. 15. 





OUDH CHIEF COURT. 

First Civin AresAL No. 62 or 1924, 
February 22, 1926, 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Misra. 
HARDEO BAKHSH AND anorsER— 
DEFENDANTS—-APPELLANTS 

a versus 

Tug DEPUTY COMMISSIONER, 

SITAPUR-—PraINTIFF—RESPONDENT. 
Transfer of Property Act (IV of 1882), s 72— 

Mortgage, usufructuary—Redemption, when can be 
effected—Money paid by mortgagee to save mortgaged 
property from sale, whether can be added to morigage- 
money—Money spent in defending title of mortgagee, 
whether can be claimed. 


: The period fixed in a mortgage-deed for payment 


of the mortgage-debt is ordinarily presumed to bea 
protection for the debtor unless a contrary intention 
is Shown, and nothing should preclude a mortgagor 
from redeeming a mortgage before the expiry of the 
period for which the mortgage was intended to be 
made unless the mortgagee succeeds in showing that 
by reason of the terms ofthe mortgage itself the 
. mortgagor is debarred from paying off the debt due 
to the mortgagee till after the expiry ofthe period 
fixed. [p. 544, col. 1.] 
Where no period for redemption is fixed ina deed 
of usufructuary mortgage and the deed merely recites 
‘that the property will be redeemed when the mortgage- 
debt has been paid off out of the income ofthe pro- 
perty, itis open to the mortgagor to redeem the pro- 


perty at any time on payment of the amount found' 


due on the mortgage. [ibid. 

A mortgagee, in order to 
mortgage-money, & sum paid by him to save the pro- 
perty from sale, must show that the payment was 


= 
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necessary for the purpose of protecting his own secur- 
ity from sale. His security must be imperilled and 
if he bas paid the money in order to preserve it from 
sale he would be entitled to take the benefit of s. 72. 
(d) of the Transfer of Property Act. If, however, the 
payment which he had made did not affect his security 
inany way and wasa payment made merely to save 
the equity of redemption held by the mortgagor, he 
is not entitled to take advantage of the aforesaid 
section. !p. 547, col. 2.] 

A mortgagee is entitled to claim at the time of 
redemption money spent by him in defending his 
title to the mortgaged property. .[p. 548, col. 2.] 


Appeal against a decree of the Subordinate 

Judge, Sitapur, dated the 28th May, 1924, 

Messrs. A. P. Sen and Sitaram, R. B, 
for the Appellants. . 

Messrs. G. H. Thomas, Government Advo- 
cate, M. Wasim and Bisheshar Nath, for the 
Respondent. < 

JUDGMEN T. 

Misra, J.—This is an appeal by 
the defendants in à suit for redemption 
brought in the Court of tbe Subordinate 
Judge, Sitapur. The Deputy Commissioner 
of Sitapur as Manager, Court of Wards, 
Katesar Estate, sued for redemption of a 
village named Udraha, hamlet of village 
Ram Nagar, District Sitapur, which had 
been mortgaged on the 25th June, 1915, by - 
one Thakurain Raj Kunwar in favour of 


. the defendants, Hardeo Bakhsh and Mathura 


Prasad for. Iis. 8,000. The mortgage was 


-usufructuary and the interest stipulated in 


the mortgage-deed was at the rateof Re.1 | 
per cent. per mensem payable every six 

months. Fhe mortgagees were .to realise 
interest at the stipulated rate after every 
six months out of the income of the vil- 
lage after paying the.Government revenue 
and dedueting Rs. 220 for collection and 
miscellaneous expenses, The balance left 
in the hands of the mortgagees after pay- 
ing off the interest was to be appropriated 
by them towards the. payment of the 
principal and the property was to stand 
redeemed whenever the entire mortgage- 
money had been paid off. No period for 
redemption was specified in the mortgage- 
deed, Out of the consideration stated above 
Rs. 7,000 were to be paid to the prior 
mortgagees, Gajraj Singh and Sant Bakhsh 
Singh who were in possession of the pro- 
perty mortgaged under a previous mort- 
gage executed on the 28th November, 1907, 
and registered on the 18th December, 1907. 
The remaining amount of consideration, 
viz. Rs. 1,000 was received by the mort- 
gagor in this way: Rs. 280 before the execu- 
tion and Rs. 720 at the time of the exe. 


- 
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cution of the deed before the Sub-Regis- 
trar, The defendants had first deposited 
the money in Court for payment to the prior 
mortgagees under s. 83 of the Transfer of 
Property- Act (IV of 1882) and subse- 
quently brought a suit for redemption and 
after having obtained a decree got posses- 
sion of tbe property in suit. Thakurain 
Raj Kunwar's (mortgagor's) interest was 
put up to sale iu execution of a decree 
and was purchased by the plaintiff on the 
22nd June, 1921, and the present suit for re- 
^" demption was.filed by him as the owner of 
the equity of redemption. 

The plaintiff alleged. that the mortgage 
had been paid off and nothing was now 
dueto the defendants. He, therefore, asked 
for & decree for redemption and delivery 
of possession without any payment. 2, 
however, stated in his plaint that if on 
inquiry it be found that any sum of money 


was due to the defendants on aecount of 


their mortgage-deed a decree might be 
passed in his favour on payment of the 
amount so found due. 

The main pleas taken in defence by the 
defendants were to the following effect:— 

Firstly, that the mortgage-debt due to 
the defendants under the mortgage-deed 
sought to be redeemed had not yet been 
paid off and consequently the suit for re- 
demption was premature. 

Secondly, that the defendants had spent 
a large sum in redeeming the property 
from the prior mortgagees who were in 
possession of the mortgaged property 
and the amount -so paid by them amounted 
‘to Rs, 2,013-9 0 over and above the sum of 
Rs. 7,000 due to the prior mortgagees on 
account of the principal sum mentioned in 
their deed, and this sum should now be paid 
at the time of redemption. 

Thirdly, the defendants contended that 
the village mortgaged to them was put up 
for sale in execution of à decree obtained 
by Madho Ram, Banwari Lal and Bachchu 
Lal against the mortgagor, Thakurain Raj 
Kunwar, and in order to prevent the pro- 
perty from being sold they had at the 
request of the said lady deposited a sum 
of Rs. 9,865-3-3 in Oourt on the 20th Janu- 
ary, 1920, and that the amount due to them 
together with interest came to Rs. 13,816 
as detailed in the statement of accounts 
annexed to their written statement, 
fact the contention was that the plaintiff 
must pay the said amount before he could be 
allowed to redeem, and ` 
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Fourthly, they argued that a suit had 
basan brought by one Rameshar Bakhsh 
Singa against Thakurain Raj Kunwar to 
which they ware impleadel as defendants 
and had to spend a sum of Rs. 2,145-13 0 
in defending their title a3 mortgagees of 
the property in suit. The amount which 
they claimed on this account, including 
interest was Rs, 3,360 and they urged that 
without the payment of this sum redemp- 
tion could not be decreed to the plaintiff, 

It must be mentioned here that the de- 
fendants had brought previously suits for 
money alleged to be due tothem on ac: 
count of items under heads (3) and (4) 
against Thakurain Raj Kunwar, but their 
suits were dismissed on various grounds 
which will be stated later on. 

The following were, therefore, the prin- 
cipal contentions around which the fight 
centred inthe trial Court:— 

(1) Whether the suit brought by the 
plaintiff was premature and could not be 
maintained because the mortgage-debt due 
to the defendants had not yet been paid off ? 

(2) "Was the plaintiff liable to pay to 


the defendants a sum of Rs, 2,013-9-0 over 


and above the sum of Rs. 8,000 0n account 
of expenses ineurred by them in redeeming 
the property from the prior mortgagees ? 
(3) Was the plaintiff bound to pay to 
the defendants a sum of Rs. 13,816 (prin- 
cipal plus interest) on account of the de- 
cree of Madho Ram, Banwari Lal and 


.Bachchu Lal before he could be allowed to 


redeem ? 

(4) Was the plaintiff also similarly 
bound to pay a sum of Rs. 3,360 (princi- 
pal plus interest) on account of expenses 
ineurred by the defendants in defending 
the suit of Rameshar Bakhsh Singh? 

The trial Judge by his decision dated 
the 28th May, 1924, held that the plaintiff's 
suif was not premature and that the plaint- 
iff was bound to pay the expenses incur- 
red-by the defendants in redeeming the 
prior mortgage in favour of Gajraj Singh 
and Sant Bakhsh Singh. The amount 
which he found due under this head was 
asum of Rs. 8,065-10-3. Regarding the 3rd 
and 4th items the learned Subordinate 
Judge was of opinion that the plaintiff was 


‘not bound to pay the sums claimed by the 


defendants. As to item No. 4 he also 
found that the defendants had failed to 
prove the actual sum they had,spent in 
defending the suit of Rameshar Bakhsh 
Singh. In the result the learned Subordi- 
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nate Judge allowed the plaintiff to redeem 
the prope-ty on payment of a -sum of 
Rs. 10,001 on or before the 23th Novem- 
ber, 1924, the date fixed in his decree for 
payment. As to costs he ordered the parties 
to bear their own costs. 

The defendants have now come up to 
this Court in appeal claiming the amounts 
disallowed by the Court below and the 
contentions raised by them are practi- 
cally the same which were raised by them 
. in the trial Court. I now proceed to give 
my decision on each of them. 


Regarding the contention that the suit 
was premature and could not be maintain- 
ed, I am "of opinion that there ia no force 
in this plea. In the mortgage deed in suit 
no time for redemption was specified. The 
property was to stand redeemed when the 
money due to the mortgagees had been 
paid off out of the usufruct ofthe proper- 
ty. It is settled rule of law that the 
period fixed in a mortgage-deed for pay- 
ment of the debt is ordinarily presumed 
to be a protection for the debtor unless a 
.contrary intention is shown, and that no- 
thing should preclude a mortgagor from 
redeeming a mortgage before the expiry 
ofa period for which the mortgage was 
intended to be made unless the mortgagee 
succeeded in showing that by reason of 
the terms of the mortgage itself the mort- 
gagor was debarred from paying off the 
debt due to the mortgagee, There are 
‘numerous authorities in support of this 
proposition but I would mention only one 
of them, which is a leading decision on 
the subject—a decision by Mahmood, J., 
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vide Rose Ammal v. Rajarathnam Ammal (2)? 
Sayad Abdul Hak v. Gulam Jillani (8), ` 
Kandhat Singh v. Babuain Biranj Kunwar 
(4) and Gopal Singh v. KaranSingh (5): 

I, therefore, come to the conclusion that 
the plaintiff's suit for redemption is not pre- 
mature and no objection on that score can 
be maintained. 

As to the amount which the plaintiff 
should pay to the defendants on account of 
expenses incurred by them in redeeming» 
the mortgaged property from the prior 
mortgagees, I find that the view taken by 


‘the learned Subordinate Judge is correct, 


He has, however, committed an error in 
determining the amount due to the de- 
fendants on this account. The learned 
Subordinate Judge has held that the sum 
which the defendants had to pay to the 
prior mortgagees was Rs. 7,412-4-3. He 
has also held that the amount of expenses 
incurred by them in redeeming the prior - 
mortgage was Rs. 65360. He disbelieved 
the evidence produced by the defendants 
to prove that they had actually spent a 
sum of Rs. 2,013-9-0, I have gone through 
that evidence and I amin full agreement 
with the learned Subordinate Judge in the 
view which he has taken of it. The evi- 
dence led by the defendants to prove the 
‘expenses alleged by them to have been 
incurred is worthless and the only reliable 
proof of the sum of money which they 
spent in, that case is to be found in Ex. 4, 
the decree for redemption passed in their 
favour in the suit for redemption brought 
by them against the prior. mortgagees 
Gajraj Singh and Sant Bakhsh Singh. In 


' the memo. of costs appended to that de- 
` cree we find Lhat the costs incurred by the 
' defendants who were in that case arrayed 
_as plaintiffs, are shown therein as.amounting 

to Rs. 653-6-0. In my opinion this is a fair 
“and reasonable sum which the defendants: 


reported in Bhagwat Das v. Parshad Singh 
(1. In the mortgage-deed in suit no period 
at all is fixed and the. intention of the 
parties clearly was that the mortgagor 
should get back his property the moment 
the mortgage-debt was found to have been 


sgatished. The plaintiff in this case alleged 
that the mortgage-debt had been so satis- 
fied and if on taking accounts it was 
' found that some money was still due to the 
'"mortgagees redemption could, in my opin- 
ion, be allowed on ordering the plaintiff 
to pay the amount so found due. Sucha 
` course has been taken in numerous cases 
that have come before the various High 
Courts in India and also in the late Court 


| 405: 


"this account. 


(1) 10 A. 602; A. W. N. (1888) 263; 6 Ind. Dec. (x. &) - 


should beallowed as expenses incurred by 
them in the redemption suit. The totalof - 
these two items, namely, Rs. 7,412-4-3 and | 
Rs. 653-6 0 comes to Rs. 8,065-10-3 and this 
is the sum which the learned Subordinate 
Judge has allowed to the defendants on . 
The learned Subordinate 
Judge has, however, omitted to, take into 


‘eonsideration the sum of Rs. -1,000 which 
‘was admittedly received by 


of the Judicial Commissioner of Oudh— . 


Thakurain 


(2) 23 M. 33; 8 Ind. Dec. (5. 8) 418. 

(3) 20 B. 677; 10 Ind. Dec. (N. s.) 1021. - 
e 6 Ind. Cas. 997; 13 O. O. 128. 

(5) 25 Ind, Cas. 302; 17 O. O. 218. 
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Raj Kunwar, the mortgagor, towards 
the consideration of the mortgage-deed in 
suit. I, therefore, direct that that item 
must now be taken into account in deter- 
mining what amount is actually due to the 
. defendants. . 

As to the amount claimed by the defend- 
&nts on account of the decree of Madho 
Ram, Banwari Lal and Baehehu Lal Iam 
also in full agreement with the learned 
Subordinate Judge. This point was argued 
before us at great length and I have taken 
time to consider my judgment, 

The argument advanced on behalf of the 
defendants-appellants was that the sum had 
been paid by them for preserving the 
property from sale and consequently 
they were as mortgagees in possession 
entitled to tack this sum to their mortgage- 
debt under the provisions of 8. 72, cl. (b) 
of the Transfer of Property Act (IV of 
1882). The reply to this on behalf of the 
pleintiffrespondent was that the money 
paid by the defendants was not necessary 
for the purpose of preserving their security. 
On behalf of the defendants reliance was 
placed on the following cases: Kashmiro 
Bibi v. Hatim Ali. Khan (6), Bhavirisetir 
Gopal Krishnayya v. Pakanati Pedda San- 
jeeva Reddy (7), Venkata Narasimha Raju- 
_garav. Kuppu Chetty (8) and Bhojohari Maiti 
v. Gajendra Narain Maiti (9). The two above 

uoted Allahabad cases are not relevant 
or the purpose of deciding the point which 
we have béfore us. They lay down the 
proposition that a mortgagee, whether in 
possession or otherwise ofa property sold 
in execution of a decree, is competent to 
make an application for setting aside the 
sale under O. XXI, r. 89 of the C. P.O, 
inasmuch as he can be considered to bea 
person ‘holding an interest therein’ within 
the meaning of those words as used in the 
baid rule. The case reported as Bhavirisetti 
Gopal Krishnayya v. Pakanati Pedda San- 
jeeva Reddy (7) also deals with the same 
point. It may be that for the purpose of 
making a payment in order to get a sale 
held in execution of a decree, set aside, a 
mortgagee can be considered to be com- 
petent to make an application of the nature 
described in O. XXI, r. 89, but that can 


(6) 27 Ind. Cas. 831; 13 A. L, J. 273. i 
(7) 55 Ind. Cas. 333; 38 M. L. J. 228; 11 L. W. 184j 
(1333 M. W. N. 152. 
(8) 63 Ind. Cas. 24; 40 M. L. J. 524; (1921) M. WN, 


479. 
(0) 5 Ind, Cae. 142; 37 C. 282; 14 O, W. N, 672, 
89 
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be no ground for holding that when such 
money has been paid by a mortgagee he 
would be entitled in law to taek on the 
money so paid by him to his mortgage- 
money under s. 72, cl. (b) of the Transfer 
of Property Act. Those rulings may be 
relevant if the question fer decision had 
been whether a mortgagee who has made 
such a payment can be considered to have 
made it “lawfully” within the meaning of 
s. 70 of the Indian Contract Act (1X of 
1872). In the case before us the defendants- 
appellants after having made the above 


‘payment sued Thakurain Raj Kunwar for 


the said money, but their suit was dismiss- 
ed by the learned Subordinate Judge of 
Sitapur by his decision dated the 6th May, 
1922, (vide Ex. A9, printed record, page 
108). This decision was upheld in appeal 
by thelate Court of the Judicial Commis- 
sioner of Oudh on the 23rd May, 1923, 
(vide Ex. 17, printed record, page 131). The 
question whether the defendants are entitl- 
ed to get a decree for the sum paid by 
them under O. XXI, r. 89 is, therefore, set at 
rest by those decisions and we are not, in 
any way, concerned with their accuracy or 
otherwise. In that case also the defendants. 
had alleged that this sum of money which 
they had deposited in Court was in pursu- 
ance of an express request of Thakurain 
Raj Kunwar. This plea, however, the de- 
fendants failed to substantiate and it was 
held that the payment made by them was 
merely voluntary and they were not entitled 
to get a personal decree for thissum against 
the lady. It was also contended on behalf 
of the defendants-appellants that because 
the learned Subordinate Judge who decid- 
ed the case had said in his judgment 
that the defendants might be able toadd 
the amount so paid by them to their 
mortgage-money and claim it at the time 
of redemption they were entitled to claim 
the said sum, Ido not, however, consider 
this contention to be valid. The learned 
Subordinate Judge did not decide the point 
which is now before us for decision; nor 
could he have decided it inasmuch as in 
the suit before him the claim was only for 
a personal decree and any casual observa- 
tion made by him of the nature indicated 
above cannot be considered to be binding 
upon the parties or upon the Court which 
is now asked to decide the point. The 
case reported as Venkata Narasimha Raju- 
gara v. Kuppu Chetty (8) is a case decided 
by Spencer and Ramesam, JJ., end there 
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was a difference of opinion on this point 
between the learned Judges. Spencer, J., 
held that he was not in favourof putting a 
narrow construction on the word ‘gale’ in 
s. 72 (b) of the Transfer of Property Act or 
for confining it to that class of sale which 
virtually had an effect akin to destruction 
of forfeiture of the mortgagée’s security. 
He held that the fact that the possessory 
right of a mortgagee was endangered 
temporarily or for the duration of the 
period of his mortgage by allowing the 
sale to goon, would bea sufficient ground 
for a usufructuary mortgagee spending 
money to preserve his right in the pro- 
perty. Ramesam, J., however, disagreed 
with him on this point and held that 
the word ‘sale’ in s. 72, cl. (b) of the Transfer 
of Property Act should be construed 
ejusdem generis with the words ‘destruction’ 
and ‘forfeiture’ preceding it and that, 
therefore, it applied only toa sale endanger- 
ing the mortgagee’s security and not a 
sale merely of the equity of redemption. 
This ease, therefore, does not help the 
appellants much. 

The ease reported as Bhojohari Maiti v. 
Gajendra Narain Maiti (9) is undoubtedly 
& case which to some extent favours the 
contention urged on behalf of theappellants 
but the only point which was for considera- 
tion in that case before the learned Judges 


of the Calcutta High Court was whether a ` 


prior mortgagee where he had been made 
a party to a suit brought by the puisne 
mortgagee, had a right to pay oft the second 
mortgage in order to save the property from 
sale The learned Judges held that if he 
wasa' party to the suit he should get an 
opportunity, if he wished to pay offthe 
second mortgage, to do so and thus save 
the property, which stood as security for 
his mortgage, from being sold. No ques- 
tion, however, arose in that case whether a 
prior mortgagee after having made such a 
payment can tack on the amount so paid 
by him to his own mortgage-money. The 
case reported as Jagannath Singh v. Jag 
Jiwan Das (10) is a case decided by a 
Bsnch of the late Court of the Judicial 
Commissioner of Oudh, in which the point 
raised before us was, no doubt, raised 
during the course ofarguments since we 
find that it was contended on behalf of the 
appellants that s. 72 (b) of the Transfer of 
Property Act was applicable only to cases 


(10) 87 Ind. Cas. 829: 12 O., L, J. 289; 280. C. 221; 
Å J. B. 1925 Oudh 420, ur 
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where the sale would imperil the mort- 
gagee’s security. The .learned Judges 
observed that this argument was broadly 
speaking, correct but they considered that 
it wasalways& question of fact or at least 
a mixed question of fact and Jaw as to 
what money could be considered necessary 
for the preservation ofthe property from 
sale and what in fact, that is, where the 
property itself or merely the equity of . 
redemption was going to be sold. They 
further observed that this question must be 
deeided with reference to the partieular 
circumstances of each case, and bearing 
in mind the circumstances of the case they — 
had before them they ‘were of opinion 
that the plaintiff in that case had acted: 
within his rights as provided by s.72 of - 
the Transfer of Property Act, 1882, in de- 
positing the decretal amount in Court and 
asking forthe benefit under the said Act. 
Itis, therefore, clear that the said decision 
was arrived atin the light of the peculiar 
circumstances of that case and cannot he . 
considered to be an authority for the point 
which we have to decide. UC : 
On behalf of the  plaintiff-respondent 
reliance was placed on the -following 
cases:— j l 
Sheo Dulare v. Batasha (11), Gaya Prasad 
v. Gur Dayal (12), Venkata Narasimha, 
Rajugara v. Kuppu Chetti (8), Ibrahim 
Sahib v. Armugathayee (13), Upendra, 
Chandra Mitter v.-T'ara, Prosanna Mukerjee 
(14) and Rajendra Prasad v. Bahuria Ratan. ; 
Jote Kuer. (16). U apros 
In the case reported as Sheo Dulare v. 


Batasha (11) the question for decision was 


whether a plaintiff who was the mortgagee 
in possession of certain plots of.land and, , 
who had paid money.due to a decree- 
holder who had attached those very plots 
in execution of his decree, could get a 
decree for the said sum against the mort, 
gagor. Kanhaiya Lal, A.J. C., held that 
no personal decree could be passed in a 
case like this. He, however, observed in 
his judgment that s. 72 of the Transfer of 
Property Act, 1882, was intended to apply 
to cases where the ‘forfeiture’ or .“‘sale” 
was likely to imperil the mortgagee's 
security.  : ; - 

Inthe ease reported as Gaya Prasad v. 


(11) 19 Tnd. Cas. 744; 16 O. C. 48. - 

(19) 51 Ind. Cas. 549; 22 O. O. 32; 6 O. L. J. 270, 
(13) 18 Ind. Cas. 877; 38 M. 18, 

(14) 300. 794; 70. W. N. 609. ~) 
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Gur Dayal (12) it was held by Daniels, 
A. J. OG, that a sale which did not 
affect the interest of the puisne mortgagee 
was. not covered by s. 72 of the Transfer 
of Property Act, nor could the payment 
of money made by him which was not im- 
mediately necessary to save his security be 
considered to fall within the provisions of 
the said section. The case reported as. 
Venkata Narasimha Rajugara v. Kuppu 
Chetty (8) has already been discussed above. 

In the case reported in 38 M. L, J. 
228 (?)* the mortgagor had personally 
covenanted to pay the Municipal taxes in 
respect ofthe mortgaged property himself 
and' the mortgagee who had paid the sum 
“was held as not entitled to add the amount 
paid by him to, the mortgage-money and 
to.recoverit from the puisne mortgagee, 
under s. 72 of the Transfer of Property Act 
as money spent for the preservation of the 
property. lt was held that the money paid 
on aecount of taxes by the mortgagee could 
nob be considered as expenses which he 
was entitled to incur under s. 72 and add 
to the principal money due under the 
mortgage-deed since the payment was not 
required either for the preservation of the 
property or for the protection of the mort- 
gagors title toit. It was als» pointed out 
in that ease that under the provisions of 
the: Madras “District Municipalities Act 
only moveable propérty of the mortgagor 
could be soldandthe mortgaged property 
could not: be seized for the payment of the 
Municipal taxes. In the case reported as 
Upendra Chandra Mitter v. Tara Prosanna 
Mukerjee (i4).it was pointed out by the 
learned Judges of the Caleutta High Court 
.that:a mortgagee was not entitled to claim 
any ‘lien on account of payments made for 
road and publie cesses since such pay- 
ments could not be held to have been made 
for the protection of any interest of the 
mortgagee which: might have otherwise 
been -imperilled, It was also remarked in 
that case that asale to recover road and 
public cesses could not pass more than 
the right, title and interest of the mort- 
gagor and the mortgagee was not entitled 
to melude them in his mortgage decree. 

in the case reported as Rajendra Prasad v. 
Bahuria Ratan Jote Kuer (15) it was similarly 
held, following the above-mentioned Cal- 
cutta case, that a mortgagee could not get a 
charge‘on the pronerty in respect of pay- 


Tihe referénce is really to 38 M, land not 38 M. 
Ld, 228.—Ed.] ; 
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ments of sums for which the mortgaged pro- 
perty could not be sold. The learned 
Judges of the Patna High Court, Roe and 
Jwala Prasad, JJ., observed in their judg- 
ment at page 591* as follows:— 

“Section 72 (Transfer of Property Act) 
does not seem to us to covera casein 
which the night, title and interest only of 
the mortgagor is to be put up for sale. It 
does cover the case of a payment made 
to save the security itself. We are not dis- 
posed to accept the view that it covers pay- 
ments made to save the equity of redemp- 
tion forit seems obvious that the sale of 
the equity of redemption is a matter with 
which the mortgagee is, in no way, con- 
cerned and a matter to which, whether he 
is in: possession of the property or not, the 
mortgagor should be required to attend 
himself.” ` 

I might also in this connection refer to 
the remarks of Sarjeant, C.J. and Telang, J., 
ofthe Bombay High Court in Narsingharav 
v. Narayanrav (16) where similar remarks 
are to be found. i 

It would thus appear that almost all the 
High Oourts in India are agreed upon this 
point that a mortgagee in order to be able 
to tack on to his mortgage-money the sum 


paid by him to save the property from sale 


must show that the payment was neces- 
sary for the purpose of protecting his own 
security from sale. His security must be 
imperilled and if he has paid the money in 
order to preserve it from sale he would be 
entitled to.take benefit of s. 72, cl. (b) 
of the Transfer of Property Act. If, how- 
ever, the payinent which he had made, did 
not affect his security in any way, and was 
a payment made merely to save the equity 
of redemption held by the mortgagor he 
could not be allowed to take advantage of 
the aforesaid section. Dr. Ghose in his 
learned Tagore Law Lectures, 5th Edition, 
Vol. I, page 975, states thus: 

"It is hardly necessary to add that the 
mortgagee will be allowed in account any 
money spent by nim for the preservation 
ofthe mortgaged property from forfeiture 
or destruction, but not for preventing its 
sale by an unsecured creditor of the morte 
gagor." 

Dr. Gour in his well-known work on the 
Law of Transfer in British India, Vol. II, 
4th Edition, page 1097, para. 16/4 observed: 


“in this connection it is as well to men- 
(16) Bom. P. J. 1890, p. 211. 


"Page of H D. L, J| Ed.] : 
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tion that although the sale spoken of in 
cl.(b) of s. 72 may be any sale, even an 
execution sale, with the rights of the mort- 
gagee- unaffected, still, what is implied is 
a Sale ejusdem generis with destruction and 
forfeiture, that is, onein which the mort- 
gagee's security is likely to be jeopardised. 
He has no protection in any other case, as 
his action’ would then be regarded as 
officious. If, therefore, the sale would 
only operate on the equity of redemption, 
the mortgagee would not add any pay- 
ments made by him to his security.” 


It is, therefore, amply clear from what 
has been stated above that the defendants- 
appellants were not, in any way, maintain- 
ing their security or saving it from any 
danger when they made the payment of 
the decree of Madho Ram, Banwari Lal and 
Bachchu Lal in execution of which only 
the equity of redemption possessed by 
Thakurain Raj Kunwar was put up to sale. 
They were mortgagees in possession and 
the sale held in execution of the said 
decree could not, in any way, affect their 
rights. The auction- purchaser, it is obvious, 
could not take possession of the property 
in their hands without paying money due 
to them under their usufructuary mort- 
gage I express no opinion on the point 
whether such a payment could be consider- 
ed to be a payment under s. 70 of the 
Indian Contract Act entitling the appel- 
lants to claim it from the mortgagor 
Musammat Raj Kunwar. That question has 
already formed the subject of adjudication 
and the decision of the Court has been 
against the appellants. I have only to 
decide whether the appellants are entitled 
in law to tack on to their mortgage-money 
the sum so paid by them under the provi- 
sions of s. 72 (b) of the Transfer of Property 
Act. Iam distinetly of opinion, for the 
reasons given above, that they are not. 


As to the last item claimed by the de- 
fendants-appellants, on account of expenses 
of the suit of Rameshar Bakhsh Singh, 
I regret 1 cannot find myself in a position 
to agree with the learned Subordinate 
. Judge. The defendants-appellants institut- 
ed a suit in the Court of the Subordinate 
dudge of Sitapur fto recover this sum 
from Thakurain Raj Kunwar. The suit 
was instituted in 1921 and decided on the 
6th May, 1922,- (ide, Ex. A6 printed record, 
page 126). in that suit the learned Sub- 
Ordinate Judge's finding on issue No. | 
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which related to the liability of the defend- 
ants was in the following words:— 

“The plaintiffs, however, cannot get a 
personal decree against the defendant and 
can add the amount of costs to their mort- 
gage-money and recover the same when 
the defendant seeks to redeem the property 
or retain possession until the amount of 
costs which they are held entitled to get 
has been realized but they cannot get per- 
sonal decree against the defendant.” 

In my opinion this finding constitutes res 
judicata between the appellants and the 
respondent. Thakurain Raj Kunwar was a 
defendant in that “case and the plaintiff-re-. 
spondent now stands in her shoes. The 
decision has become fibal and I do not see 
how the plaintiff-respondent can escape the 
liability for payment of this sum which was 
due to theappellaüts on account of costs 
incurred by them in defending the, suit of 
Rameshar Bakhsh Singh. 

Apart, however, from the question of res 
judicata, Iam of opinion that the defend- 
ants-appellants are entitled to claim at 
the time of redemption sums of money. 
spent by them in defending their title. 
Thakur Rameshar Bakhsh Singh had claim- 
ed fora decree in respect of a particular. 
sum against Thakurain Raj Kunwar. and. 
had impleaded the appellants as defendants. 
in the case (vide Ex. A33 printed record, 
page52) 1t was necessary in the suit that. 
the appellants should have protected their 
title as prior mortgagees having paid off the. 
mortgage of Sant Bakhsh.and Gajraj Singh, 
dated the 28th November, 1907. This was 
the libe of defence taken by them in. that. 
suit (vide Ex. A34, printed record, page 56). 
The learned Subordinate Judge by his 
decree, dated the 14th September, 1918, 
decided that Rameshar Bakhsh Singh 
could sell the village Udraha mortgaged 
to the appellants only subject to the mort- 
gage of Sant Bakhsh and Gajraj Singh 
which had been redeemed by the appel- 
lants (vide Ex, A46, printed record, page 
8u). The plea of the defendants was, there- 
fore, held good and the defendants, as will 
appear from the said decree, incurred costs 
to the extent of Rs. 883-12-8. The defend- 
ants are, therefore, apart from the ques- 
tion of res judicata, entitled to get this sum 
from the plaintiff at the time of redemption, 
lagree with the learned Subordinate Judge 
in the view which he has taken of the evi- 
dence produced in the case by the appel. 
lants to prove the eum of Rs. 2,145- ag 
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claimed by them. Iam also of opinion that 
the evidence produced by them does not 
prove satisfactorily that the said amount 
“Was actually spent by the defendants. 
I am further of opinion that even if the 
defendants had proved the said amount 
they would not be entitled to recover it 
since it could not be considered to be 
reasonable expense recessary for protecting 
their title in the suit of Rameshar Bakhsh 
Bingh. But though the evidence which 
the defendants-appellants have produced 
in this case to prove the said expenses is 
not satisfactory, yet those expenses are 
proved from the memo. of costs appended 
to the decree (Ex. A46, printed record, page 
80) passed in Rameshar Bakhsh Singh's 
case to the extent of Rs. 883-12-8. I am 
prepared to allow the appellants that sum, 
My decision, therefore, is‘that the appel- 
lants are entitled to get the sum of 
Rs. 883 12-8 from the plaintiff-respondent at 
this time when redemption is being claim- 
ed against them. 

The result is that I would allow the de- 
fendants-appellants Rs. 8,000, the principal 
money of their mortgage-deed,.dated the 
25th June, 1915, Rs. 1,065-10-3, the addi- 
tional money paid by them in redeeming 
the prior mortgage of Sant Bakhsh Singh 
and Gajraj Singh dated the 28th Novem- 
ber, 1907, registered on the 18th December, 
1907, and Rs. 883-12-8 for expenses incurred 
by them in defending Rameshar Bakhsh 
Singh's suit. 

The office will now prepare an account 
on the lines indicated in this judgment and 
in accordance with the terms of the mort- 
gage-deed, dated the 25th June, 1915, 
sought to be redeemed. The time for re- 
demption will be extended up to the 30th 
June, 1926, which is the next khali fasl and 
the accounts will be made up to that date 
' which will practically be the end of 1333 
F'asli. The accounts up to the end of 1331F. 
"have been incorporated in the decree of 
.fhe learned Subordinate Judge, but the 
&ccount which will now be prepared and 


. embodied in the decree will incorporate the . 


accounts for 1332 F and 1333 F. The de- 


. fendants appellants will file accounts of : 


"their realizations for the above-mentioned 
-years (1332 and 1333 F ) by the 15th April, 
' 1926, by which time their collections will 
probably be over. After the accounts have 
“been filed by the appellants they will be 
-shown to the respondent, andif there isa 
dispute regarding any item, the matter will 
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be laid before us for decision on Monday, 
the 3rd of May, 1926, and a final decree will 
then be prepared in accordanes with our 
decision. The decree will be prepired 
under O. XXXIV, r. 7, incorporating the 
sums determined in pursuance of the fol- 
lowing order in respect of costs. 

As to costs the order is that the plaintiff- 
respondent will pay the costs of the de- 
fendants-appellants incurred in the Court 
below and also their costs in this Court 
on the sum for which their appeal has suc- 
ceeded. The appellants will pay to the 
respondent his costs on the sum for which 
their appeal has failed. 

Stuart, C. J.—I concur in the order 
proposed. 


Z. K. Decree modified. 
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MADRAS HIGH COURT. 
Civi, Revision Petition No. 656 or 1924, 
August 18,1926. 

Present: —Mr. Justice Reilly. 

S.A. SILUVAIMUTHU MUDALIAR— 
PLAINTIFF—PETITIONER 
versus 
M. M. M. M. M. MUHAMMAD SAHUL 
AMID ROWTHER AND orBEsS— 
Dgra8NDANTS—RESPONDENTS. 

Contract Act (IX of i872), s. 45—Dissolution of 
parinership and division of assets—Suit by assignee 
from one partner to recover assignor's share of debt, 
without impleading other partners, maintainability of 
—Addition of other partner after period of limitation, 
effect of. 

A suit by an assignee from one of the partners of 
his share of a debt due to the firm without duly 
impleading the other partner asa party thereto ig 
not maintainable even though the partnership had 


been dissolved and the partners had divided the debt 


between themselves, and it wil not avail the plaintiff 
to bring on record such partner after the period of 
limitation had expired. [p. 550, col. 1.] 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge, 
Tinnevelly, dated the 23rd of February, 1924, 
in 5. O. S. No. 1675 of 1922. 

Mr. T. Ananta Ayyar, for the Petitioner, 

Mr. 5. Sankara Ayyar, for the Respond- 
enta. 

JUDGMENT.-—The Subordinate Judge 
has found that defendants Nos. l to 3as a 
fÍrm owed money to Ramaswami Mudaliar 
and Mahalinga Mudaliar as a firm. Rama- 
swami Mudaliar and Mahalinga Madaliar 


. dissolved their partnership and divided 


between them the outstanding debt due 
tothem from the firm of defendants Nos. ] 
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to 3: after that Ramaswami Mudaliar assign- 
ed his share of the debt to plaintiff. Plaintiff 
alleging that the whole debt was Rs.599-12-0, 
out of which Ramaswamis share was 
Rs. 449-120 sued to recover the latter 
amount with interest. He presented his 
plaint without impleading Mahalinga on 
6th October, 1922. More than a year later, 
Mahulinga having died meanwhile, he added 
Mahalinga's representative as defendant 
No. 4 on Ist December, 1923. By that date, 
it is admitted, the claim against the firm of 
defendants Nos, 1 to 3 would have been 
barred by limitation. The Subordinate 
Judge holding that Mahalinga or his repre- 
sentative was a necessary party and that, 
therefore, the suit was not properly institut- 
ed until lst December, 1923, has found that 
the suitis barred by limitation. Plaintiff in 
this petition objects to that finding. 
It appears that, when defendant No. 4 
was added as Mahalinga’s representative, 
he stated that Mahalinga’s share of the 
debt, viz., Re. 150, had been paid to him. 
It is urged for plaintiff that in those cir- 
cumstances he was competentto sue alone 
for the balance of the debt. The answer to 
thisis thatuntil Mahalinga's representative 
was brought on record there was no sugges- 
tion that the suit was for the whole unpaid 
balance. Another argument urged for 
plaintiff by Mr. Ananta Ayyaris that, even 
if this statement that Mahalinga received 
payment of his share must be disregarded 
for the present purpose, under r. 4 of 
O. XXX, 0. C. P., Rameswamias surviving 
partner of his firm, and, therefore, plaint- 
iffas Ramaswami's assignee, could sue alone 
for the whole debt, and, if plaintiff chooses 
to suefor part of it only, the result is merely 
that he must be treated under r. 2 of O. II, 
C. C. P., as having relinquished the remain- 
der. In regard to this contention it must be 
noticed that Mahalinga did not die until 
.after the period of limitation had expired 
and that apart from that plaintiff sued as 
the assignee of part ofthe debt, notas re- 
presenting the firm of Ramaswami and 
Mahalinga. Mr. Ananta Ayyar further con- 
tends that Ramaswami and Mahalinga were 
entilled tosplit up their claim and each 
sue separately forhis own share. That is 
against the principle of s 45 of the Contract 
Act. And it may Fe noticed tlat even in 
Mannovo. Annapurnammav.Uppala Akkayya 
(1) in which the majority of the Full Bench 


(1) 19 Ind. Cas. 12; 36 M. 544; 13 M. L. T. 268; (1913) 
M. W. N. 328; 24 M. L. J. 333, | 
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decided that one joint promisee can:by 
himself give a valid discharge ofthe entire 
debt; it appears to have been assumed and 
was stated explicitly by Sankaran Nair; J. 
that if a suit is brought to recover a.debt 
due to joint promisees all of them must be 
impleaded and the suit must be for the entire 
debt. Moreover, when two joint-promisees 
have divided as between themselves their 
claim to recover the debt due to them 
jointly, itis obvious that, if the first sues 
for his share without impleading the second 
the debtor cannot be protected froma second 
suit by the second promisee, in which 
it may be denied that the first promisee 
is entitled to so much out ofthe amountof 
the debt as he has claimed in his suit. 
In my opinion, itis clear that in the pre-. 
sent case Mahalinga or his representative 
As the 
representative was not brought on record 
until the period of limitation had expired 
the whole suit was barred. i c 
It is unnecessary to discuss the effect of 


not bringing defendants Nos..2 and3 on 


record in time. 
with costs. 
Y. N. Y. 


This petition is dismissed 


. Petition dismissed. 
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SIND JUDICIAL COMMIS- . 
SIONER'S COURT. 

Civit Revision ArrLiCATION No, 19 op 11924. 
November 18, 1925; 
Present:— Mr. Kincaid, J. C., and 
Mr. Lobo, A. J.C. 

UMER son or GHULAM—Puatniire—. 

APPLICANT | 
versus ; 
Musammat DADLI AND oTmHEns— ' 
DEFENDANTS—OPPUNENTS, | ^ 
C. P. C. (Act V of 1908, OO XXXII, Y: 7,. 0. XLI, r. 
2, Sch. II, para. 1—Arbitration —Conjügal rights; suit 
relating to, whether can be veferred—Minor party— 
Leave of Court, whether necessary—A ppeal—Ground 
not mentioned in memorandum, whether can be raised 
—Leave of Court. i 
Paragraph lofSeh II to the C. P. C states-in-very 
wide terms that any suit may be referred to arbitration. 
Therefore, a suit between ahusband and wife relating- 
to their conjugal rights may validly be referred to 
arbitration. |p. 551, col 2.] 
Per Kincaid, J. C.— The provisions of O. XXXII 
r. Tof the C. P. C. donot control.the provisicns of 
para. lof Sch. TI to the Code and it is not, therefore 
necessary for the guardian of a minor party to obtain 
the express leave of the Court before agreeing to a 


2 


, reference to'arbitration being made by the Coni 
| 552, col. 1 ERU kaa e ID: 


i. 


~ a+ 
: 
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.' Under r.27of O. XLI of the C. P. O. an appellant 
: ean only put forward grounds of appeal not mentioned 
inthe memorandum of appeal with the expresa leave 
of the Court, and such leave should be asked for at 
the very beginning of the appellant's Counsel's 
address. The Court should be very reluctant to 
grant such permission save in exceptional circum- 
stances. [p. 552, col. 1]. . 

Application to revise the judgment and 
decree of the Sub-Judge, Naushahro, in Suit 
3, o. 241 of 1923, dated the 24th January, 

924. l 

Mr. Tahilram Maniram, for the Appli- 
cant, 

. Mr. Hiranand Bulchand, for Opponents 
Nos. land 2. 


JUDGMENT. 

Lobo, A. J. C.—The applicant in this 
case filed a suit in the Court of the Sub- 
Judge at Naushahro for a declaration that 
opponent No 1 had been given to him in 
marriage and for an injunction restraining 
opponents Nos. 2 and 3 from giving away 
opponent No. l in marriage to any one 
else. ^"^ 

During the progress of the suit matters in 
difference between the parties were refer- 
red to arbitration under para. 1 of Sch. II 
of ‘the C, P.-C. The arbitrator Wadero 
Mahomed filed his award to which objec- 
‘tions were filed by the applicant before 
the Sub-Judge. The learned Sub-Judge 
beard the objections, disallowed them and 
passed a decree in terms of the award. 
The applicant now comes before us in re- 
vision against. the order of the learned Sub- 
Judge. 

The main point argued before us in this 
application is that the learned Sub Judge 
had no.jurisdiction to refer the matters in 
dispute in the suitin question to arbitra- 
tion; that such a reference amounted to a 
contract which was opposed to publie policy 
and that it 1s against public policy that 
suits which relate to the personal relations 
between the parties should be referred to 
arbitration. 

"The learned Pleader who appears for 
the applicant has been unable to refer us 
to any authority directly on the point, He 
has referred us, however, to certain passages 
in the Law of Arbitration by Gopaldas to 
the effect that matters covered by the 
Divorce Act or the Insolvency Act cannot 
be referred.to arbitration We do not con- 
sider that there is any analogy whatever 
between proceedings covered by the afore- 
said Acts and suits cognizable by a Civil 
Court to which the provisions of the C. P. C. 
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apply. Paragraph 1 of the Second S^hedule 
of the O P. C. states in perfectly wide 
terms that any suit may be referred to arbi- 
tration. We do not think, therefore, that 


there is any substance in the point raised 


by the learned Pleader, 

The only other point raised by the learn- 
ed: Pleader in this application is one which 
was not raised in the lower Court and to 
which there is no reference in the applica- 
tion filed by him in this Court. The point 
is, that the learned Sub-Judge was obliged 
under O. XXXII, r. 7 of the C. P. C. to 
sanction the reference on behalf of the 
minor, opponent No.1, and that this not 
having been done, the reference and the 
award which followed it are void. The 
learned Pleader relied on the case of Lakhsh- 
mana Chetti v. Chinnathambi Chetti (1). 
Even if we were prepared to allow the 
applicant to raise a point of this descrip- 
tion -at this stage we have on this point 
the ruling of the Full Bench of the Allah- 
abad High Court inthe case of Lutawan 
Kubar v. Lachiya (2). The Full Bench there 
held that the provisions of O XXXIIL r. 7 
of the O. P. CO. do not control the provi- 
sions of para. 1 of the Second S-^hedule, 
and that it is not, therefore, necessary for 
the guardian ofa minor. party to obtain 
the express leave of the Court before agree- 
ing to a reference to arbitration being 
made by the Court. The point is, there- 
fore, at least doubtful. 

But in connection with this point the 
record of the lower Court shows that the 
pirties were all before the Court whenit 
referred the matter to arbitration. The 
Court undoubtedly kaew that the opponent 
No. l was a minor, and in referring the 
matter to arbitration in these circumstances 
the Court by its order of reference may 
well be considered to have sanctioned 
the reference to arbitration on behalf of 
the minor. That no particular form of 
sanction is req ured under O. XXXI, r. 7 
has been laid down in the case of Ishan 
Chandra Kundu v. Nilratan Adhikari (3). 

- We think there is nothing in thisrevision 
application which we, therefore, dismiss 
with costs, 

Kincaid, J. C.—-I wish to adda few 
words tothe judgment of my learned bro- 
ther asI wishto emphasise my objection 


(1) 21 M. 326. " 

(2) 21 Ind. Cas. 989; 36 A. 69; 12 A. L. J. 57. 

(3) 12 Ind. Cas. 1019; 2 Pat. 538; 4 P.L. T. 311: 1 
Pat. L. R. 217; (1923) Pat. 184; A. I. R. 1923 Pat. 375, 


to à practice that, with all .deference to the 


Bar here, I have noticed, namely, that of 


raising at the last moment grounds of ob- 
jections not contained in the memorandum 
of appeal. Order XLI, r. 2 of the First 
Schedule of the ©. P. O., runs as fol- 
lows :— 

"The appellant shall not, exeept by leave 
ofthe Court, urge or be heard in support 
of any ground of objection not set forth in 
the memorandum of appeal." 

In other words appellant can only put 
forward grounds of appeal not mentioned 
in the memorandum with the express leave 
of the Court. That leave should, I think, 
be asked for at the very beginning of the 
appellant's Counsel or Pleader's address. 
And Ifor my part should be very reluct- 
ant to grant it save in exceptional cir- 
cumstances. The reason for this restriction 
in O. XLI, r. 2 isobvious, The system of 
the English Court is against any party 
or his Counsel being taken by surprise. 
Every memorandum of objection should be 
before the respondent or his legal adviser 
at such an interval of time before the ap- 
. peal comes on for hearing, as will enable 
him te find a suitable reply. Nothing 
could be.more contrary to the ideas of 
Eaglish justice: than that an appellant 
should win on a point raised at the last 
moment by his legal adviser and which, 
had the respondent's Counsel received due 
notice, might have been fairly and ade- 
quately met. The respondent and not the 
appellant, according to English ideas, is 
the person towards whom the sympathy of 
the Court should incline as he has won 
his ease in the lower Court. It would be 
cruel if victory were snatched from him 
by the device of raising at the last moment 
some legal point which he has had no time 
to consider. 

I agree with my learned brother in hold- 
ing that we should follow the case of Luta- 
wan Kubar v. Lachiya (2) and lay down that 
the express leave of the Court is not neces- 
sary before agreeing toa reference to arbi- 
tration by the Court. It can hardly be dis- 
advantageous to the minor to have the sub- 
ject-matter of a dispute referred to an 

Honest arbitrator. For by referring a 
matter to arbitration the minor is freed 
from the harassment of litigation. 

Finally, I cannot see how the applicant 
in thiscase can possibly plead that the 
arbitration was made without the sanction 
of the Court. The applicant is not the 
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guardian of the minor's. interests; the 
guardian of the minor's interests is the 
minors father who may be presumed to 
look after them adequately. The minor's 
father has made no application to the effect 
that the minor's interests have not been 
safeguarded. In these circumstances, it 
is idle for the opponent to do so; and the 
fitting answer to the opponent's conten- 
tion is that so far from the minor'8 interests 
not being safeguarded. by the arbitrator, 
the minor won her case before him. 

I, therefore, agree with.my learned bro- 
ther in confirming the lower Court's order 
and in rejecting this application for revi- 
sion with costa. 


Z. K, Application rejected. 


^" 





MADRAS HIGH COURT. 
Cıvıl Revision Perrrton No. 140 or 1925. 
August 16, 1926 
Present :—Mr. Justice Jackson. 
SUNDARA NAICK ER-—DEFENDANT — 


PETITIONER 
VETSUS l 
POTTI NAICKER—CovuuTE&-PETITIONER 
— RESPONDENT. / 


Madras Village Courts Act (I of 1889), ss. 13, 73— 
Order in revision by District Munsif under s. 73— 
Revision —High — Court —Interference—Personal pro- 
perty, whether includes growing crops—Sutt for 
destruction of growing crops, whether sustainable before 
Village Munsif. 

A District Munsif has the widest discretion under 
8. 73 of the Madras Village Courts Act and even if facts 
are established bringing the case within one of thé 
three categories which may warrant revision as set 
forth in the section, he may still exercise his discre- 
tion whether he will interfere. [p. 553, col.1.] 

Itcau only beinvery rare and exceptional cases 
that the revisional powers of the High Court under 
s. 115, O. P. C., will be attracted by any proceedings 
of a District Munsif under s. 73 of the Madras Village 
Courts Aet. [ibid.] NH. 

A party can sue under the Madras Village Courts 
Act of 1889 for the value of damaged crops, inasmuch 
asit is a claim for the value of personal property as 
contemplated by s. 13. Personal property in the section 
means moveable property and, therefore, includes 
growing crops. [ibid.| ; 

-Petition, under s. 115 of Act V of 1908 and 


g. 107 of the Government of India Act, pray- 
ing the High Court to revise an order of 
the Court of the District Munsif. Sathur 
dated the 13th August, 1924, in O, P, No. 24 
of 1924 (Suit No. 4 of 1924, Panchayat Court 
of Sippiparai). ME 

Mr. B. Satyanarayana, for the Petitioner. 

Mr. P. Somasundaram, for the Respend- 


ent. 
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JUDGMENT.—Petitioner seeks to 
‘revise the order of the District Munsif of 
Sathur in O. P. No. 24 of 1924, declin- 
ing to act under s. 73, Madras Act I 
"of 1889. A District Munsifhas the widest 
‘discretion under this section and, even if 
facts are established bringing: the case 
‘within one of the three categories which 
may warrant revision as set forth in the 
: section, hemay still exercise his discretion 
whether he will interfere. Therefore, it 
can only be in very rare and exceptional 
cases that the revisional powers of this 
Court wil) be attracted by any proceedings 
-of a District Munsif under s. 73. The 
petitioner would have been on stronger 
ground if he had moved this Court to revise 
the judgment of the Panchayat Court itself; 
but in a petition confined to the decision of 
the Munsif, it cannot be said that he failed 
to exercise jurisdiction for he heard argu- 
ments from both sides and it cannot be 
paid that he ought of necessity to have set 
abide the decree, because he has full discre- 
tion in thematter. Nor in a revisional pro- 
ceeding of thissort, can it be said that to 
state that he has no sufficient cause to dis- 
turb the decree of the lower Oourt, is to 
write an inadequate order. 

Two grounds are urged which would be 
more germane to a petition against the 


original decree. Firstly,that the Panchayat . 


Court heard no evidence. Thisis inferred 
from the record. “Witnesses examined for 
the plaintiff nil”; but it seems probable that 
the plaintiff himself was examined and 
there is no suggestion to the contrary in 
the present petition. 

Secondly, that a party cannot sue under 
Madras Act I of 1889, for the value of dam- 
aged crops, inasmuch as it is not a claim 
for the value of personal property as con- 
templated by s. 13. Personal property is 
'not defined in the Act and presumably, it 
means moveable property and.moveable 
property as defined by the Transfer of 
Property Act includes growing erops. If 
the cause of action is the destruction of a 


growing crop, a party may sue for its value . 


in the village Court. 
Tne petition is dismissed with costs. 
Y. N. V. Petition dismissed. 
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ALLAHABAD HIGH COURT. 
SECOND Cryin APPEAL No. 265 or 1994, 
June 15, 1926, 

Present: —Mr. Justice Banerji. 

Lala JUGAL KISHORE AND OTHERS— 
PLAINTIFF3—APPELLANTS 
versus 
KHUDA BUX AND oTHESS—DEFENDANTS— 


RESPONDENTS. 

C. P. C. (Act V of 1908), O. I, r. 8—Representatire 
Suit —Plaintiffs not personally interested in suit, effect 
of—Suit, whether maintainable. 

Orderl, r. 8of the C.P. O., pre-supposes that the 
persons suing must have the same interest in the suit 
as the other persons on whose behalf the suitis insti- 
tuted. The rule does not authorize the institution ofa 
suit on behalf of other persons by persons who have 
themselves no cause of complaint and have no interest 
in the suit. [p. 554, cols. 1 & 2.] 

Certain Hindus instituted a suit for a declaration 
that all members of the Hindu community of what- 
ever caste had a right to bathe at and draw water 
from a well and also for an injunction restraining the 
defendants from interfering with the exercise of such 
right by all members of the Hindu community. The 
suit purported to be a representative suit under O. I 
r. 8of the C. P. C., on behalf of all members of the 
Hindu community. It was found that the defendants 
had never denied the right of the plaintiffs in respect 
of the user of the well and that the dispute really 
related to the user of the well by sweepers and 
chamars, none of whom was a plaintifi: 

Held, that the plaintiffs had no right to maintain a 
representative suit on behalf of certain castes ofthe 
Hindu community when their own rights had not in 
any way been interfered with soasto furnish them 
with a cause of attion. [p. 554, col. 2 ] 

Second appeal against a decree of the 
District Judge, Moradabad, dated the 12th 
November, 1923. 

Mr. P. L. Banerji, for the Appellants. 


Mr. S. Raza Ali, for the Respondents. 


J UDGMENT.—T his is an appeal of five 
Vaishes of Moradabad, who instituted the 
suit out of which this appeal hag arisen 
against the Secretary of State for India 
and five Muhammadan shop-keepers of 
Ohowmukha Pal, Moradabad. 

The cause of action of these five Vaishes of 
Moradabad, as set out in the plaint, is that 
without any reasonable and lawful ground, 
Maulvi Shams ud-din, the Tahsildar of 


‘Moradabad, prohibited and interfered with 


the bathing of public and drawing water 
in a lota from the well and with the draw- 
ing of the water by the chamars and on 
the report ofthe Tahsildar the Collector 
passed an order prohibiting the public from 
bathing, and the said order was contrary 
tothe rights of the plaintiffs and the other 
persons entitled and is prejudicial td them. 
With reference to the five Muhammadan 


. Bhop-keepers, who are impleaded as defend- 
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ants, the plaintiffs alleged, “On the strength 
of their party and religious bigotry they 
hinder and obstruct the plaintiffs, the other 
Hindus and others from lawfully using the 
said well so that so they show a threaten- 
ing demeanour.” In para. 9, the plaintiffs 
alleged thatin the suit many havea similar 
right, and on behalf of allof themthe 
plaintiffs bring the case under O. I, r. 8. They, 
therefore, ask for a perpetual injunction 
against the defendants restraining them from 
interfering with the use ofthe well in any 
“way. They alsoseek for a declaration that as 
the well was constructed for the benefit of 
. the publie, the plaintiffs and also all the 
-other Hindu public irrespective of caste 
. are entitled to use the well for the purpose 


of bathing and t&king water, and that all . 


. the Hindu publie as well as the other per- 
“song are entitled to usethe pucca well with- 
‘out interference or objection of any one. 
' Thesuit was contested by the Secretary 
.of State as also by the five Muhammadan 
: defendants.. The Court of first instance 
decreed the suit in the following words:— 
“The plaintiffs’ suit for a declaration that 
the entire Hindu publie and other persons 
are entitled to use the well specified in the 
plaint without any restriction of caste, 
‘creed or colour and for injunction restrain- 
ing the defendants from preventing any 
-member'of the publie from using the same 
“is decreed. The plaintiffs’ claim as to bath- 
ing on the well is dismissed with this 
reservation that they will havea right to 
bathe on the platform of the well marked by 
me inthe plan, Ex.(1), by the letter ‘P’ 
till they obtain sanction from the defend- 
‘ant No. lto build à separate platform near 
“the well andat a distance of at least one 
.yard from it. Sinoe the plaintiffs and the 
` defendants Nos. 2to 6 do.not come with 
true allegations, I would not award costs 
.to any of them. As the pleaof the defendant 
"No. 1 mainly sueceeds, I order the plaint- 
` iffs to pay costs of the defendant No. 1.” . 
Theappealofthe five Muhammadan de- 
~fendants was heard by the learned District 
-Judge of Moradabad. He has dismissed the 
suit on the ground thatthe plaintiffs had 
no cause of action. 
“The plaintiff have come up in second 
' appeal and contend that it is immaterial 
whether any interference is made with the 
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as the representative-suit, and they have 
good eause of action. lam ofopinion that 
the plaintiffs’ appeal must fail. OrderI,r 8, 
pre-supposes that the persons suing must 
have the same interest as the other persons 
on whose behalf the suit is instituted... The 
Court below has said as follows: — 

“Asthe rights of the Hindu community 
as Hindus are not denied by the defendants, : 
although the rights of certain persons who 
happened to be Hindus are denied, I am 
unable to hold that the plaintiffs, because 
they are Hindus are entitled tosue, although 
they do not belong tothe particular . set of 
persons who are prevented from enjoying 
the use of waterfrom this well by the 
action of the defendants.” 


The appeal is dismissed, The parties ` 


must bear their own costs. 
Z. K. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 705 
or 1924 - 
July 2, 1926. . 2 
Present:—Mr. Justice Das and 
i Mr. Justice Ross.: ~: 


‘SURAJ PRASAD—Datanbant~-APeRLLANT 


Versus. : 
BINDHYACHAL PRASAD AND ANOTHER— 
`. PLAINTIFFS— RESPONDENTS. . v 
Limitation Act (IK of 1908), Sch. I, Art. 60—Suit 
to recover deposit—Limitation, — 
Plaintiffs sued to recover certain money from the 
defendant on the allegation ‘that their father used to 


"keep and deposit money every now and then with the 


defendant and used to withdraw it when necessary 
through himself or through others or get payment 
made to others: ! i 

Held, that the suit was governed by Art. 60 of Sch. I 
of the Limitation Aot. [p. 355, col. 1.] 


Appeal from a decision of the District 
Judge, Shahabad, dated.the 5th March, 
1924, confirming that of the Munsif, Arrah, 
dated the 7th December, 1922. . 

Mr. Manohar Lal, for the Appellant. . 

Messrs. Parmeshwar Dayal ‘and Bhuba- 
neshwari Prasad Sinha, for the Respond- 


ents. at 
JUDGMENT, . ` 
Ross, J.—This is an appeal by the 
defendant against a decree in a suit 


- persons who actually come into Court; but 
` because the five Vaishes are Hindus and the 
“rights of sweepers and chamars are con- 
"tested they are entitled to bring the suit 


brought by the plaintiffs to recover money 
deposited with the defendant. It appears 
that the father of the plaintiff was a clerk 
and the defendant was the eashier in the 
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estate of Mr. Milne. With the leave of Mr. 
Milne's manager, the father of the plaintiff 
use i to deposit from time to time money 
with the cashier and it has been found 
that .the.note-book produced in this case 
contains the account of these deposits. The 
sult has been decreed for the amount shown 
as outstanding in the last item of this note- 
book but that is not signed by the defend- 
ant and isin no sense an acknowledgment, 
although it has been found that it isin 
his handwriting. 
t Theprincipal question discussed in appeal 
was the question of limitation. The learn- 
- ed District Judgeheld that the case was 
governed by Art. 145. It is conceded by 
the learned Advocate for the respondents 
that this Article has no application. The 
dearned. Counsel for the appellant urges 
- that the case is governed either by Art. 62 or 
‘Art. 64, Itis clearly not governed by Art. 62 
asthe money was not money received by 
the defendant to the plaintiffs’ use. Nor 
is ib governed by Art. 64 as there is no 
account stated. The case falls under Art. 
‘60, "For money deposited under an agree- 
-ment that it shall be payable on demand” 
“and that the case as such is clear from 
‘the plaint itself where it is said that the 
-plaintifis’ father used to keep and deposit 
‘every now and then with the defendant 
and used to withdraw, when necessary, 
money through himself or through others 
.or get money paid to others; and it also 
shows demand on a certain date. 
. being so, there is no difficulty in the way of 
‘limitation. 


. Btit the question remains to be consider- : 


ed how much is due by the defendant to 
the plaintiffs. On this point the judgments 
‘of thé-Courts below are unsatisfactory. 
They seem to have treated this final entry 
“in the account as an acknowledgment by 
“the defendant; but this is in no sense true, 
“as the entry is not signed. There is no- 
“thing to show that the account itself has 
, been examined and itis only by an examina- 
“tin of the account that the actual dues 
„can be ascertained. It may be that the 
"elosing item shows the actual amount out- 
Standing; but it is impossible to be cer- 
-tain of this, unless the account is examined. 


Theappeal must, therefore, be allowed 
-and the judgment of Court below set aside 
“and the appeal remanded in order that the 
-account contained in the note-book may be 
“examined and a decree passed on the sum 


That - 
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then ascertained to be due, Costs will 
abide the result. 

Das, J.— I agreo. 
Z, E. . Appeal allowed, 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION SUIT 
No. 2940 or 1990. 

January 5, 1925, 
Present:—Mr. Justice Mirza. 
CHAMPAKLAL GOPALDAS AND OTHERS 
— PLAINTIFFS 


versus 
KESHRIOHAND MAGANLAL AND OTHERS 


— DEFENDANTS, 

Negotiable Instrument— Shahjog hundi, incidents of 
—Negotiability— Endorsement, whether necessary. ` 

In the case of a “shahjog hundi” the drawer and 
thedrawee are protected against the claims of a 
genuine owner of the hundi who may have been 
deprived of his possession through any fraud forgery 
or theft. The hundi is made payable by the drawee 
only to a Shah—a man of substance and not of shadow 
— who could, if circumstances warranted, be called 
upon to reimburse the amount which he had received 
from the drawee. [p. 558, col. 1.] 

The pecularity of the shahjog hundi is that it 
provides a respectable person, namely, the Skah. who 
could be proceeded against immediately by the 
drawee in case either he orthe parties through whom 
heclaims has become the holder through any offence 
or fraud. [p. 558, col. 2.] 

A shahjog hundiin its inception is a hundi which 
passes from hand to hand by delivery and requires 
no endorsement. The name ofthe depositor is men- 
tioned in the body of the hundi, but there is no 
direction in the Aundi that the amount isto be paid 
either to the depositor or to his endorsee. The body 
ofthe hundirequires thatthe amount be paid to a 
Shah. Itcontemplates the hundi passing from hand 
to hand until it reaches & Shah who, after making 
dueinquiries to secure himself, would present it 40 
the drawee for acceptance or for payment. Although 
however, a shahjog kundi in its inception is one 


which passes by delivery without any endorsement, 


yetit may at any moment be restricted b i 
specially endorsed. Where any such und 
appears on the face of the hundi then that restriction 
applies to it and it ceases to be a bearer hundi which 
can pass from hand tohand. Anybody taking it 
after such endorsement has to comply with the re- 
quisitions as they appear on the face of the hundi 
and has to examine the title ofthe holder in the light 
of such endorsements. [p. 561, col. 2; p. 562, col 1.] 

Further, the negotiability ofa shahjog hundi asa 
bearer hundi comes toan end when it reaches the 
hands of the Shah who presents it for acceptance or 
for payment If after acceptance the Shah were to 
endorse it toa person of straw, the drawee would be 
within his right to refuse to honour the handi, for 
the one condition which applies to these Aundis is 
that at the time of payment there should be an 
immediate relationship established between a Shah 
and the drawee. fp. 562, col. 1 
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Messrs. Munshi and B.J. Desai, for.the 
Plaintiffs.  . 

Messrs. M. V. Desai and Lalji, for Defend- 
aot No. 1. , 

JUDGMENT. —Ihn this suit the plaint- 
iffs claim the sum of Rs. 5,000 with interest 
at six per cent from September 21, 1920. 
The claim is madeon a kundi, dated Sep- 
tember 15, 1920. . The suit was originally 
filed as a summary suit along with another 
suit for a like amount by the plaintiffs 
against another defendant along with de- 
fendant No.2. Defendant No. 1 obtained 
leave to defend the suit and was ordered to 
deposit the amount of the hund? in Court as 
a condition for the leave being granted. 
By their written statement the defendant 
firm have put forward a misleading plea. 
In para. 9 they say: “These defendants 
were always ready and willing to pay the 
amount of the kundi to the lawful holder 
in due course. And in para. 6: 
“These defendants have always been and 
are still ready and willing to pay the amount 
ofthe said hundi to whosoever is the holder 
thereof in due course and they havedeposit- 
ed the amount of the hundi with the Pro- 
thonotary of this Honourable Court." That 
wouldlead one to expect that the first de- 
fendant firm were adopting no contentious 
attitude but had brought the amount into 
Court under the provisions of O. XXIV, 
r. 1, of the C. P, O. which would entitle the 
plaintiffs to receive the amount from the 
Court and thereafter the question to deter- 
mine would be one of costs. In para. 8 
of their written statement the first defend- 
ant firm further allege that one Askaran 
Ramlal and Gulabchand Keshrimal are 
‘necessary parties to this suit. They have 
taken no steps to add them as parties to the 
guit, Admittedly so far as defendant No. 1 
are concerned, they have received con- 
‘sideration for the amount ofthe hundiin 
suit. The claim of the two -individuals 
mentioned in para. 8 of the written 
statement which was put forward by de- 
fendant No. 1 as an excuse for not honour- 
ing the hundi by payment is now longsince 
time-barred. Defendant No 1 have no- 
where alleged or proved that they have paid 
off either of these two persons in respect of 
their alleged claim. Defendant No. 1 are 
only standing on their strict legal rights on 
the hundi. 

In the first ' paragraph of the written 
statement defendant No. 1 contend that the 
pundi in suit was payable to Gulabchand 
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Keshrichand or their assigns. The ‘deny 
that the said hundi was-payable to Shah. 

' Defendant No. 2 are insolvents. The 
plaintiffs now claim no relief against them. 
Hence their name has been struck out. 
The suit has been contested at great length 
between the plaintiffs on the one hand 
and defendant No. 1 on the other. The 
hundi in suit.has been put in as Ex. A. 
The body of the hundi is as follows:— 

"Oaleutta by. Keshrichand Naganmal 
(defendant No. 1)..immediately on receipt 
be pleased to pay a Shah (the amount of) 
this one hundi-in the Company's coins 
(viz.,) Rs. 5:000...the same having been here 
deposited by and received ‘from, Shah 
rian ji Keshrichand.../September 15, 
1920)." 

The endorsements which the hundi 
are as follows :— 

“The token is that you should debit 
(the amount of this hundi) to your personal 
‘account. 

The signature of Mangalchand.” 

The signature is made across & one-anna 
postage’ stamp affixed to the hundi. This 
endorsement is made by somebody on behalf 
of the drawers of the hundi. ` 

The second endorsement is written by 
Pary. Fatechand Daulatchand (defendant 
No. 2), “To wit. This hundi is sold to 
Pari Joitadas Sakalehand (the plaintiffs’ 
Ahmedabad firm)." 

'The third endorsement is written by Pari 
Joitadas Sakalchand: “To wit. Please 
pay the amount of the hundi to the firm of 
Pari Gopaldas Manilal (the plaintiffs)" It 
is proved in this case that the original 
plaintiff Gopaldas Manilal was the sole pro- 
prietor both of the Bombay firm which he 
was carrying on personally in his own name 
and the Ahmedabad firm which was origin- 
ally hisjoint family firm. Hence the suit 
was brought by him in his personal name 
and not in the name of the firm of which 
he was the sole proprietor. No objection 
has been raised on that score and I mention 
this fact only in passing. On the back of 
the hundi appear the following endorse- 
ment:—''Please make up and pay. Rs, 5,000 
...(Presented on) September 21, 1920 Johar- 
mal Samirmal" - 

'The history of this hundi is that the lst 
defendunt firm, who are the drawérs, on 
receipt of consideration, delivered it to 
‘Gulabchandji Keshriehand. Gulabchandji 
Keshrichand's firm are piecegoods merchants 
carrying on business in Calcutta, They 


bears 


ree 
` 
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have for their Adatiyas in Ahmedabad the 
firm of Askaran Ramlal who, too, are piece- 
goods merchants and supply piecegoods to 
Gulabchandji Keshrichand at Calcutta as 
their Adatiyas, The hundi was forwarded 
by Gulabchandji Keshrichand to Askaran 
Ramlal at Ahmedabad, There is no clear 
evidence as to how the hundi came to be 
, delivered to Askaran Ramlal, whether it 
was sent to Askaran Ramlal by hand or was 
forwarded by post, A servant of Askaran 
Ramlal named Chandulal Mayachand has 
given evidence here; but Chandulal Maya- 
chand was not in the employment of As- 
karan Ramlal at the date when they must 
have received the hundi. The evidence he 
has given here ofthe hundi reaching the 
hands of his masters through a representa- 
tive of Gulabchand is merely hearsay. 
Ohandulal Mayachand is a partisan witness 
brought by defendant No.1. He has come 
here without the one book of his masters, 
which would have thrown some light on 
the transaction, viz, the ledger. He said 
that his masters did not keep any journal. 
. He has admitted, in the course of his evi- 
dence, that at this date there was an account 


subsisting between his masters and Gulab- | 


éhànd Keshrichand and that Gulabchand 
Keshrichand purchased their ‘goods at, 
Ahmedabad only from and through Askaran 
Ramlal. So there would be a valid con- 
sideration for Gulabchand Keshrichand to 
transfer the hundi to Askaran Ramlal in 
the subsisting account. There is no en- 
dorsement on the hundi from Gulabchand 
Ee und in favour of Askaran Ram- 
al. el ON if 

The evidence further proceeds that As- 
karan Ramlal delivered the hundi to defend- 
‘ant No. 2 about the time they received it. 
At that date there was an account subsisting 
between Askaran Ramlal and defendant 
No, 2 and in that account Askaran Ramlal 
owed defendant No. 2a sum of Rs. 4,000 
and odd. A representative of defendant 
No, 2 being Bhogilal Fatechand has given 
évidence on this point. Entries from his 
firm's books, which are exhibited show that 
a sum of money was due at this date from 
Askaran Ramlal to defendant No. 2. He 
says that Askaran Ramlal gave this firm the 
two hundis, Ex. A and Ex. B, and instruct- 
ed them to credit the sale-proceeds to the 
account of Askaran Ramlal. This happened 
. on Séptember 18, 1923. ‘The credit and 
debit items from the journal, ledger and 
cash book corroborate this evidence, They 
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are Exhibits F, G and H. Bhogilal Fate- 
chand in his turn sold the hundis to the 
original plaintiffs Ahmedabad firm and 
received the sum of Rs. 10,000 in payment 


` of the two Aundis. 


The question which I have to consider 3s : 
What is the natureof the hundi before me, 
whether itis an ordinary hundi payable to 
Gulabehand Keshrichand and oidinarily 
requiring his endorsement before property 
in it could pass to any one else, or whether 
it belongs to a peculiar class of hundis 
which require no endorsement for the pass- 
ing of property in them, but which at any 
rate before acceptance, pass from hand to 
hand by mere delivery? The hundi clearly 
belongs to a class well-known in this covn- 
try as " shahjog" or "shahjogi", The 
Negotiable Instruments Act excludes from 
its operation certain classes of hundis in 
the vernacular language which form the 
Hindu Law Merchant. Section 1 provides;— 
"Nothing herein contained...affects any 
local usage relating to any instrument in 
an Oriental language." The instrument 
before me is in an Oriental language and 
clearly.comprises those peculiarities which 
have been adjudieated upon in previous 
suits under the designation of "shahjog" 
hundis, The leading case on the point, 
which defines the nature of these hundis, is 
the case of Daulatram Shriram v. Bulakidas 
Khemchand (1) Sir Joseph Arnould in 
that ease had to take evidence of custom 
relating to such hundis. At page-27* he 
considers the meaning of the clause ‘payable 
to shah which occurs in such -hundis He 
says: “Shah means a responsible and res- 
pectable person, aman of worth and substance 
known in the bazar. A hundi payable to 
Shah 1s paid cn the responsibility of the 
Shah.” Inthe case before Sir Joseph Ar- 
nould the form of the hundi is set out at 
page 26*. The amount of the hundi is said 
to have been deposited at or paid into the 
drawer’s firm by one Kunyalal Joharimal- 
prasad. The hundi stated thatit was pay- 
able to Shah. The endorsement on the 
hundi was to the effect: —'""This hundi was 
sold by Kunyalal Jcharimalprasad to 
Khemchand Mulehand, defendant's fiim” 
(in that suit). The defendant's firm in that 
suit by virtue of this endorsement became 
the Shah to whom the hundi was payable, 
In that case the drawer's signature had 
been forged. Moneys stated to have been 


(6B.H. C. R. 24. | - 
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deposited with the drawers were never in 
fact deposited. The forgery was proved 
and the defendant was'proved to be the 
bona fide endorsee for full value. The 
question whieh Sir Joseph Arnould had to 
consider was whether in such cases where 
the drawee had bona fide paid the amount 
to the Shah and the hundi turned out to be 
aforgery, the Shah was not under a liabil- 
ity to refund the amount he had received 
from the drawee. At page 29* of the report 
Sir Joseph Arnould says:— 

“The drawee of the hundi, in accepting 
and paying it looks very mainly to the 
Shah as responsible in ease of anything 
afterwards going wrong with the hundi; 
and that he relies on the solvency and 
respectability of the Shah as one of the 
principal grounds in inducing him to make 
payment without further inquiry." 

At page 25* as the result of the evidence 

of usage Bir Joseph Arnould comes to the 
conclusion that “such [shahjogi] hundis 
differfrom Bills of Exchange in one very 
material circumstance, amongst others, that, 
as a general rule, the acceptance of the 
drawee is not written across them...It may 
be added also, as a general rule, that hundis 
are very frequently not presented for ac- 
ceptance before they are presented for 
payment." The Shah's name must always 
be endorsed on the hundi before it is pre- 
sented. 
. From this judgment the scheme of “‘sha- 
jog" hundis appears to be that the drawer 
and the drawee should be protected against 
the claims of genuine owners of the hundis 
who may have beendeprived of their posses- 
sion through any fraud, forgery or theft. 
The hundi is made payable by the drawee 
only to a Shuh—a man of substance and not 
of shadow—who could, if circumstances 
warranted, be called upon toreimburse the 
amount which he had received from the 
drawee. The English Law affords a similar 
protection as against the prior parties to the 
hundi in cases of offence or fraud but these 
prior parties may be mere men of straw or 
altogether fictitious, and the remedy of the 
drawee against them may be of no practical 
value. Under the English Law, a holder 
who, on presenting an instrument, has been 
paid in good faith and has received pay- 
mentin good faith, but whose title is de- 
rived through a forged endorsement, may 
be compelled to return the money paid : see 
Imperial Bank of Canada v. Bank of Ha- 
Pages of 6 B, H. O, R—c[Ed] SSCS 
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milton (2). A forged endorsement passes 
no title whatever to the endorses. The pro- 
perty in the bill remains in the person who 
was the holder at the time of the endoftse- 
ment and he may compel the endorsee fo: 
deliver the bill to him: see Arnold v. Cheque. 
Bank (3)and Hunsraj Purmanand v. Rultonjt 
Walji(4) A payment of the-bill is invalid 
and the debtor will be obliged to pay over 
again to the rightful holder: see Ogden v. 
Benas (5). The peculiarity of the "sha30g'- 


" hundi is that it provides a respectable per- 


son, viz. the ‘Shah’ who could ‘bê pro- 
ceeded against immediately by the drawee 
in case either he or the parties through 
whom he claims has become the holder 
through any offence or fraud. I do not 
agree with Mr. Munshi's contention that 4 
"shajog" hundi merely means that the mo- 
ment it comes into the hands ofa “Shah” 
the Shah as such.is entitled to recover the. 
amount of the kundi, if not from the drawee 
then from the drawer, for, if the- Shah has 
obtained the hundi by any fraud or offence 
he would not be entitled to recover the 
amount from the drawee or. the prior par- 
ties. MEM 

The further question remains whether 
these hundis are to be regarded as 'bearer" 
hundis which pass from hand to hand by 
delivery, or as special hundis which pass 
only by endórsement. On this point there 
is an important decision of the-Caleutt& 
Appeal Court, namely, the case of Goursi- 
mull v. Dkansuk Das (6). I will set out the! 
facts of that case in some detail as, to my. 
mind, that case hasan important bearing 
upon the ċase which I am called upon to 
decide. The facts of that case briefly were 
that the plaintiffs being holders of a hundi 
had sent the same to their koti in Calcutta 
without endorsement. The hundi was lost 
or stolen on the way, and came into the des 
fendants'hauds as endorsees, the endorse- 
ment of the plaintiffs having been forged. 
The defendants, withoutnoticeoftheforgery; 
had paid full consideration for the hundi; 
In that case the drawer was one Gobind Das 
Raghunath Das of Bombay. The drawee 
was Lakhmichand Radhakrishna of Cal- 
cutta, The person who had purchased 

(2) (1903) A. O. 49; 72 L. J. P. C. 1; 51 W. R. 289; 87 
L. T. 457; 19 T. L. R. 56. - i 

(3) (1876) 1 O. P. D. 578; 45 L. J. C. P. 562; 34 L. T, 
729; 24 W. R. 759. ; 


4) 24 B. 65; 1 Bom, L. R. 734; 12 Ind. Dec. (N. s.) 581, 
5) (1874) 9 O. P. 513; 43 L. J. O. P. 259; 30 L. T, 683; - 
22 W. R. E05 | 


. R. 805. 
(8) 7 B. L. R, 289»; 16 W. R. O. O. J, 10n, 23 
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the hundi was Sewdas Damoni. 
plaintifis were endorsees in due course 
from Sewdas Damoni. The letter by which 


the undi was despatched to Calcutta from. 


Jaipur was lost or stolen in the post. The 
plaintiffs’ endorsement was forged and by 
subsequent endorsements the hundi came 
to the defendants. The forger had endors- 
ed the hundi to Debiprasad who had the 
hundi accepted by the drawee. When the 
hundi was being endorsed to the defend- 
ants, the defendants had made enquiry at 
the drawee s pedhi and the drawee had said 
that the acceptance held good. When the 
time for paynient came the acceptors had 
received notice from the plaintiffs that their 
endorsement had been forged and there- 
upon they refused to sign the hundi, The 
suit was brought for the recovery of the 
hundi or its amount. The defendants 
claimed to be endorsees for value. Morgan, 
J.,.the trial Judge, went into the question 
of custom applicable tosuch hundis. He 
mentions in his judgment that usage had 
not been hinted at in the pleadings and 
that the evidence as to the usage was of 


the most discrepant kind.. He says (page. 


291n*) : 

"I have not heer called upon to decide 
upon such a usage; but on a scrutiny of 
the evidence, it appears to me to be a 
highly inconvenient usage for a koti; these 
hundis are in form highly inconvenient to 
the.rest of the world...The case seems to 
me’ that, at the time when the hundi 


reached the defendants, the instrument did. 


not: pass by delivery from hand to hand as 
Bank notes, etc, but by endorsement; no 
one could make a title to it if they were 
forgeries.” 

Morgan, J., held, on the evidence be- 
fore him, that the plaintiffs were entitled 
to recover possession of the hundi from the 
defendants without reference to anything 
as to thé custom of merchants. At page 291* 
. jn the foot-note the grounds which were 
urged in appeal are briefly set out. They 
are to this effect :— 

" That, according. to the evidence, it 
appeared that the hundi was one payable 


to such person as presented the same to. 


the drawee for acceptance, and that from 


the time of such acceptance, and not pre-. 


viously thereto, the said hundi became 
transferable by endorsement, and that in 
fact the endorsement, previous to such 
acceptance by the depositor of the money, 
or any taking through him, was a matter 
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of no importance so far as the negotiabil- 
ity of the said hundi was concerned.” 

Sir Barnes Peacock, the Chief Justice, 
in delivering the judgment of the Appeal 
Court, remarks as follows (page 2v2*)j;— | 

“It appears from the evidence that such 
a bill as this would, at any rate prior to 
acceptance, pass by delivery, and that the 


-acceptor or drawer would not look to the 


genuineness of a note brought to him by a. 
man of known respectability. Then it; 
appears to have been the custom in such 


‘a note as this to make it payable to some 


particular person." 

The Appeal Court held the defendants. 
to be bona fide purchasers for value as, 
deriving title from Debiprasad in whose 
favour the note had been accepted. Hence 
the decree was reversed and the suit dis- 
missed. j 

From the internal evidence in the case 
it appears that the hundi before Sir Barnes 
Peacock was a "shahjog' hundi. This case 
was referred to and relied upon in thẹ 
case of Thakur Das v. Futteh Mull (7). In 
that case the drawer was one Ohattarbbuj 
Murlidhar.. The drawee was one Kunjolal 
Byjnath of Caleutta. The depositor was 
one Duberam Amir.Chand, ‘The endorse- 
ments which the hundi contained were to 
this effect ;— 

(1st line) hundi sold by Duberam Amir 
Chand to Thakur Das. 

(2nd line) hundi sent by Thakur Das to 
Urjun Das Hazarimull for realization. 

(3rd line) Urjun Das Hazarimull. 

(4th line) Accepted by Kunjolal Byjnath 
to Urjun Das Hazarimull. 

(5th line) Urjun Das Hazarimull. 

(6th line) Surajmull. 

(7th line) To Sha Kunjo Lal Byjnath. 

The hundi in suit was payable to a 


. respectable holder thereby making it élear 


that it was a "shahjog" hundi. It was pur- 
chased at Delhi and sent to Calcutta by: 
the plaintiffs for realization. It was ad- 
dressed to Ram Lal Badri Das. The name 
of Ram Lal Badri Das had been scored out 
from the hundi and that of Urjun Das 
Hazarimull substituted in its place. The 
suit was brought by the plaintiffs to recover 
the hundi or its value. Urjun Das Hazari- 
mull alleged that his endorsement was 
forged. Paul, J., held that it was genuine 
and, therefore, the plaintiffs’ claim failed. 
The Appeal Court ultimately held that the 


(7) 7B. L. R. 275; 16 W. R. O. 0. J. 3. 
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endorsement was a forgery and thereupon 
decreed the plaintiffs’ suit. At page 281* 
Paul, J., says :— 

“There is no doubt thata hundi of this 
description passes from one holder to 
another according to the purport on the 
face of the hundi; and, therefore, every 
person who has possession of a hundi is at 
law prima facie entitled to ask for pay- 
ment of it, provided he answers the de- 
scription of shahjog.” 

The matter coming on before the Appeal 
Court the judgment was delivered by Phear, 
J. At page 303* the learned Judge refers to 
the case before Sir Barnes Peacock. He 
states :— 

“ There] is a decision ofan Appeal Bench 
in the case of Goursimull v. Dhansuk Das 
(6). According to that report, the Court 
certainly does seem to have stated, as its 
Opinion, that before acceptance at any rate, 
a hundi payable to 'shahjog would pass by 
delivery merely, without regard to the 
authenticity or otherwise of any special 
endorsement which might be upon it. It 
is not clear how this expression of opinion 
was pertinent to the case before the Court, 
because, as far as I can learn, the facts of 
that case did not exhibit any bona fide 
taker ofthe hundi before acceptance, and 
I suppose the Court never meant to lay 
down that under Hindu Law every one 
who took the hundi, even though he ob- 
tained it by fraud, would be treated as 
a ‘shahjog. The facts of that case, upon 
which the decision of the Court was 
really founded, seem to have been simply 
these:— One Debiprasad, having dishonest- 
ly obtained possession of a hundi before 
acceptance, forged a special endorsement 
to himself, got it accepted in favour of 
himself, and then endorsed it to the de- 
fendant. The substance of the Court's 
decision was that it would not look behind 
the acceptance; and treating the acceptance 
as the foundation.of the defendant's right, 
his title from that point was impeach- 
&ble." 

Some remarks of the learned Judge on 
the case in appeal before him are pertinent 
to the present inquiry. At pages 302”, 303%, 
aud 304* the learned Judge says :— 

“According to English mercantile law, 
the property in a negotiable instrument 
payable to bearer passes to a bona fide 
purchaser for value without notice, even 
though the vendor had no title; just as is 
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the case with the sale of goods in market 
overt under similar circumstances, But I 
need hardly say that this law of the 
market overt, which gives the power of sale 
to a non-owner out of regard forthe cir- 
cumstances ofthe innocent purchaser, is 
founded upon very special principles of 
expediency, and among Hindus it appears 
to take a very peculiar shape. See Manu, 
Ch. VIII, 201, 202; Cvulebrook’s Digest, . 
Book 2, Chapter II, s. 2,...... How far there 
may bea law ofthis nature operative be- 
tween Hindus in regard to such asubject as 
an unendorsed kundi payable to the ‘shah- 
jog, I will not now stay to enquire;...... lt 
is said, however, that the Hindu Law in 
this matter is widely different from the 
English, and that a hundi purporting to 
be payable to the 'shahjog, whatever may 
be the form of the endorsement it bears, 
passes by delivery to a purchaser for value ` 
who has no notice of the vendor's want of: 
title. At the outset, I must say that this 
appears to be a remarkable proposition. 
‘Jog’, we are told, is nothing more than 
our word 'payee, the person: who has the 
right to be paid; and ‘shah’ means respect- 
able or honest. Then who answers to the- 
term 'shahjog, unless it be the person de- 
signated by real (not fictitious) endorse- 
ments ?... When a Hindu maker or rightful 
owner of a hundi payable in terms to the 
shahjog, endorses it as sold or sent to A, 
he obviously means to pass the right of 
dealing with the hundi to A alone. It 
may well be that, according to Hindu 
Customary-Law, A can transfer his right to 
a third person (B) by word of mouth or 
mere delivery, notwithstanding that the 
special endorsement to himself is. in writ- 
ing; but there is no evidence before us to 
suggest that, after the special endorsement 
to A, the kundi can be validly trans- 
ferred to B otherwise than by A or by A's 
authority. It seems to be only common 
sense that the term 'shahjog should be 
subordinate to the directions of the succes- 
sive owners, and should mean “the right 
men to be paid,' aecording to the tenor of 
the document, which must include both the 
endorsement and acceptance. I certainly 
am not aware of any rule of Hindu Law, 
customary or otherwise, which would have 
the effect of making the word ‘shahjog’ mean 
payable to bearer, quite independently of 
the endorsements, If there were such 
a rule in practice, endorsements would: 


be useless, and would, I suppose, very. 


pad 


[6 I. 0. 1928) 
Soon be dropped altogether, Also, I know 
of no principle of mercantile expedi- 

envy, having the force of law or other- 
wise which would be served by our dis- 
regarding the direction of the endorser, 
and treating a specially-endorsed and 
specially-accepted hundi as if it were an 
English negotiable instrument made pay- 
able to bearer, and as such, part of the 


currency of the eountry. On the contrary, , 


83 it appears to me, expediency is all the 
other way.' 


The learned Judge held in the case 


before him that the line of title was broken 


by two forgeries and he allowed the appeal.. 


The judgment of Sir Barnes Peacock is 
referred to by our Appeal Court in the 


case of Ganesdas Ramnarayan v. Laehmi-. 


narayan (8) That was a reference made 
to the Divisional Bench by Mr. Ohitty, the 
Ohief J udge of the Court of Small Oauses. 
In making the reference the remarks of 
the learned Judge appear at page 972*. 
There he states ;— 

"Dave no hesitation in adhering to my 


fordüiér fiiding that the old established 
l According. to the tenor of the instrument 


' such a hundi is only payable to the reeperi 


eustóni still prevails, and that a defendant 
cannot avoid liability in respect of a shah 


jog hundi which he has paid, unless hé can | 
The 


only question is whether in this case the’ 


show ‘that he has paid it to Shah. 


hundi being specially endorsed makes any 
difference. No doubt the’ effect 


to the endorsee ‘or some one claiming 
through: hi; but this catinot, . in’ my 
Opinion, render the words shah jog nugatory 


and I think payment could only be made. 


to such éndorsee after due i inquiry to see 
whether or not he was Shah." 
At page 578* of the report Bayley, Acting 


Ohief Justice, refers‘to the judgment of Sir ` 
Barnes Peacock, in the case I have already : 


cited, He says :— 


“It is difficult from the report to discover - 


-whether ‘the hundi there was or was not a 
shahjogi 'hundi. The words shahjogi or 
shah do‘not occur anywhere in the report, 
and if the Mundi in that casa was not a 
shah jogt one, the expression of opinion of 
Sir Barnes Peacock would ba extra. Judicial 
and of no binding authority." 


With great respect to the learned Judge- 


it seems that the facts of that case, as 
narrated: “by Phear, J., must have escaped 


(3) n 570; Chitty's, S. O. 0, B. 409; 9 Ind. Dec. 
v. 8.) 


26 


OSAMPAKLAL GOPALDAS v. RESHRICHAND MAGANLAL. 551 


gion that I have come to 
-. 'shahjog 
‘shahjog’ hundi in its inception is a hundi `` 
which passes from hand to hand by delivery : 
and requires no endorsement. 
of the depositor is mentioned in the body | 


of the . 
endorsement would be to restrict payment | 


, ment 
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his attention, for the remarks of Phear, J.» 
in referring to that case, make it quito 
clear that the hundi with which Sir Barnes 
Peacock was dealing was a “ shahjog " 


hundi. [Thakoor Doss v. Futteh Mull (7).] 


The cases are reviewed by Stanley, J., in 
the case of Dhuputram v. Hari Prio Coach 
(9). At page 318* of the report the learned 
Judge says as follows :— 

"If a shahjogi hundi passes hy delivery 
alone the plaintiffs were unquestionably the 
holders of the hundiand as such would be 
entitled to sue, The endorsement in their 
favour strengthenstheir position. 
fendants have neglected the directions con- 


tained in the hundi to pay to the shahjogi and 


have paid the amount of the kundi to a person 
who was not shahjogi and who had no au- 
thority whatever from the plaintiffs to re- 


ceive payment. They...paid the hundi to him . 


on the faith of the forged signature of the 
plaintiffs," 
On page 320* thelearned Judge remarks:— 
“It appears to me impossible to hold that 
a hundiwhich is payable to the shahjogi is 
equivalent toa hundi payable to bearer. 


able holder.” 
As & result of these authorities the odie: 


hundis is as follows:—That a 


The name 


of the hundi, but there is no direction in 


The de-, 


with regard to: 


the hundi that the amountis to be paid either * 


to the depositor orto his endorsee. Indeed, 
the body of the hundi requires that the 
amount be paid to a Shah. It contemplates 
the hundi passing from hand to hand until 
it reaches a Shah who, after making due 


enquiries tosecure himself, would present : 


it to the drawee for acceptance or for yay- 


in the cases I have reviewed bear an en- 


The ‘shahjog’ hundis which appear ~ 


dorsement to the effect that the depositor . 


has sold the kundi to a person named 


. therein, but it is significant that thé endorse- 
ment does not bear the signature of the ^ 
depositor nor does it give a direction to the .' 
. draweethat the amount is to bé paid to © 
the order of anybody. It merely recites thé’ 

fact that the depositor has sold the hundi, ~ 


(9) 50; W., N. 313. 
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I am aware of no provision of the Hindu Law 
whereby any sale is to be evidenced by 
writing. "he ancient systems of law lay 
stress upon delivery of possession rather 
than a writing as evidence of sale. Absence 
of an endorsement on the hund: would not, 
in my opinion, affect its validity ifitisa 
'shajog hundi. But a  'shajog hundi 
although in its inception is one which 
passes by delivery without any endorsement, 
yet it may at any moment be restricted by 
being specially endorsed. Where any such 
restriction appears on the face ofthe hundt 
then that restriction applies to it and it 
ceases to be a bearer hundi which can pass 
from hand to hand. Anybody taking it 
after such endorsement has to comply with 
the requisitions as they appear on the face 
of the Aundi and has to examine the title of 
the holder in the light of such endorse- 
ments. 

Further, the negotiability of the ‘shahjog’ 
asa bearer hundi comes to an end wuen 
it reaches the hands of the Shah who pre- 
sents it for acceptance or for payment. If 
after acceptance the Shah were to endorse 
it toa person of straw, the drawee would 
be within hisright to refuse to honour the 
hundi, for the one condition which applies to 
these hundis is that at the time of payment 
there should be an immediate relationship 
established between a Shah and the drawee. 
A drawee is entitled to have the immediate 
responsibility of the Shah established be- 
tween himself and the Shah. 

The Negotiable Instruments Act defines 
Bill of Exchange ins. ə as follows:— 

“A Bill of Exchange is an instrument in 
. writing containing an unconditional order, 

signed by the maker, directing a certain 
person to pay acertain sum of money only 
to, or to the order of, acertain person or to 
the bearer of the instrument.” 

This definition makes it clear that bills 
and notes may be drawn payable to bearer 
but bills and notes so drawn must be ex- 
pressed to be payable zat a certain period 
after date or after sight or after a certain 
event for the privilege of issuing paper 
currency payable to beareron demand is 
the monopoly of Government. Section z6 
of the Paper Currency Act II of 1910 enacts 
that— 

"No personin British India shall draw, 
accept, make or issue any Bill of Exchange, 
hundi,” promissory note or engagement for 
the payment of money payable to bearer on 
demand, or borrow, owe or take up any sum 


+ 
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or 8ums of money on the bills, hundis or 
notes payable to bearer on demand of any 
such person: , . 

"Provided that cheques or drafts payable 
to bearer on demand or otherwise, may be 
drawn on bankere, shroffs or agents by 
their customers dr constituents in respect 
of deposits of money in the hands of those 
bankers, shrofis or agents and held by them 
at the credit and disposal of the persons 
drawing such cheques or drafts.” 

Section 27 imposes a penalty or fine upon : 
any person contravening the provisions of 
s. 26 but the instrument is not declared 
to be void nor is its admission in evidence 
prohibited. The term ‘bearer’ is not defined 
in the Negotiable Instruments Act but is 
defined in the Bills of Exchange Act of 1882 _ 
applicable to England. By s. 2 of that 
Actit is stated: “ ‘Bearer’ means the person 
in possession of a bill or note which is pay- 
able to bearer.” A Bill of Exchange under 
the English Law is defined by s.3 as fol-. 
lows :— 

“A Bill of Exchange is an unconditional 
order in writing, addressed by one person 
to another, signed by the person giving it 
requiring the person to whom it is address- 
ed to pay on demand or at a fixed or 
determinable future time a sum certain 
in money to or to theorder of a specified 
person, or to bearer." 

Section 8, cl. 3, of that Act provides that 
“A billis payable to bearer which is ex- 
pressed to be so payable, oron which the 
only or last endorsement is an endorsement 
in blank.” Cl#tiée 4 states:— 

“A bill is payable to order which is ex- 
pressed to be so payable, or which is ex- 
pressed to be payable to a particular person, 
and does not contain words prohibiting 
transfer or indicating an intention that it . 
should not be transferable.” 

Section 34, cl. 4, of the Bills of Exchange 
Act, states ;— ; 

"When a bill has been endorsed in blank, . 
any holder may convert the blank endorse- 
ment into a special endorsement by writing 
above the endorser's signature a direction , 
to pay the billto or to the order of himself 
or some other person." 

Ihold, therefore, that, on the finding 
of this hundi being & shahjog hundi, the 
plaintiffs have established their claim. 
Supposing that this hundi were not a shah- 
jog hundi and were an ordinary hundi to 
which the Negotiable Instruments Act 
applied, even then I am inelined to hold 
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that the plaintiffs have established their 
claim. Unders. 43 of the Negotiable In- 
struments Act it is provided that :— 

_ ^-lfany such party has transferred the 
instrument with or without endorsement to 
& holder for consideration, such holder, and 
every subsequent holder deriving title from 
him, may recoverthe amount due on such 
instrument from the transferor for considera- 
tion or any prior party thereto." 

The evidence before me has gone to prove 
that Gulabchandji, who originally paid the 
consideration to the drawer, delivered the 
hundi for consideration to Askaran Ramlal. 
Iudeed, the very fact that the hundi in suit 
comes from the possession of the plaintiffs 
raises some presumption that it has come 
into their possession lawfully. It is no- 
where contended by defendant No. 1 that 
any fraud has been committed by which the 
plaintiffs have come into possession of the 
hundi. It is notopento them to rely upon 
s. 98 of the Negotiable Instruments Aet, 
for that section provides that :— 

"When a negotiable instrument has been 
lost or has been obtained from any maker, 
acceptor or holder thereof by means of an 
offence or fraud, or for an unlawful von- 
Bideration, no possessor or endorsee who 
elaims through the person who found or so 
obtained the instrument isentitledto receive 
the amount due thereon from such maker... 
unless such possessor or endorsee is, or some 
person through whom he claims was, a 
holder thereof in due course." . 


. The contention put forward by defendant 
No. 1, to my mind, is both dishonest and 
disingenuous. The plaintiffs having given 
value for the hundi, and it not being shown 
that they have come into possession through 
any offence or fraud, they are entitled to re- 
cover the amount from the maker. 

I find on the issues as follows :— 

(1) Whether the kundi in suit was pay- 
able to Shah? 


Answer. The hundi in suitis what is 
technically known as 'shahjog hundi and 
.was payable to Shah only. 

(2) Whether the said hundi was payable 
to Gulabchand Keshrichand and their 
assigns ?. 

Answer, Finding not 
judgment. 

(3) Whether the plaintiff is a bona fide 
holder in due course of the said hundi? 

Answer, In the affirmative. 

(4) Whether any interest in the sajd hundi 


necessary, Bee 
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passed to the plaintiffs in the absence of 


endorsements by prior parties ? 
Answer. Finding unnecessary, see judg- 


ment. 

(5) Whether the defendants were justified 
in refusing to pay the amount of the said 
hundi ? 

Answer. In the negative. 

(6) General issue. 

The plaintiffs’ claim as prayed is decreed 
with costs. Plaintiffs or their attorneys on 
their behalf to withdraw the amount 
deposited with the Prothonotary by defend- 
ant No. 1 on December 7, 1920, in part 


satisfaction of the decree in plaintiffs Ta 


favour. 


Z. K. Suit decreed. 


MADRAS HIGH COURT. 
Sxcoup CIVIL APPEAL No. 1826 or 1923. 
August 12, 1926. 

Present :—Mr. Justice Devadoss. 
GHIRAPATH THAMASIKKAM 
KOLATHAYI KUNHI KRISHNAN 
NAMBIYAR--PLAINTIFF—APPELLANT 
versus 
PUTHIYOTTIL KUNHI PENNU 
AND OTHERS—DEFENDANTS—RESPONDENTS, 

Mortgage—Suit for redemption of kanom—Set-off of 
arrears of rent against kanom amount—Personal 
decree for rent, effect of—Right to set off, whether lost, 

asuit for redemption, if is consonant with 
principle that the mortgagor should be allowed to 
deduct the amounts due to him by the mortgagee 
which are also charged on the land from the amount 
payable by him. [p. 564, cols. 1 & 2.] 

In a suit to redeem a kanom, the mortgagor is 
entitled to set off against the kanom amounta sum 
due to him for arrears of rent from the mortgagee and 
this right of the mortgagor is not lost merely by his 
having obtained a personal decree for the amount due 
forrent. [p. 564, coll] |. 

Second appeal against a decree of the 
District Court of North Malabar at Telli- 
cherry, in A. 8. No. 354 of 1922, preferred 
against that of the Court of the Additional 
District Munsif, Badagara, in O. S. No. 355 
of 1921. | 

Mr. T. M. Krishnaswami lyer, for the 
Appellant. 

‘The Government Pleader, for the Re» 
spondent. "M D. 

JUDGMENT.—tThe plaintiffs suit is 
for the redemption of a kanam andit ia 
sought to set off the decree amouht ob- 
tained by him against the lst defendant 
for arrears of rent against the kanam 


ba 
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amount due by him to the Ist defendant. 
Defendants Nos. 2 and 3 who were the ori- 
ginal lkanomdars from the plaintiff have 
taken a kanom from the Ist defendant. 
The District Munsif gave a decree to the 
plaintiff allowing him to set off tne decree 
amount against the kanom amount due by 
the plaintiff to the lst defendant. 
ants Nos 2 and 3 appealed against the 
decree of the District Munsit. The Dis- 
trict Judge has upheld the contention that 
the plaintiff could not set off the decree 
amount due from the Ist defendant against 
the kanom amount. 


Mem an De Nos. 2 and 3 obtained a 


anom under Ex. IV from the plaintiff. 
The plaintiff gave a melcharth to the lst 
‘defendant the marupat of which is Ex. A. 
Defendauts Nos. 2 and 3 have taken a 
- kanom from the lst defendant under Ex. 
VI. The Ist defendant as kanomdar had 
to pay rent to the plaintiff, and as he de- 
faulted to pay rent the plaintiff brought 
a suit against him, Original Suit No. 224 
.of 1320, and obtained a decree. He did not 
execute the decree but seeks to set off in 
this suit the decree amount agaiust . the 
kanomamount. The learned District Judge 
held that inasmuch as the claim for rent 
had become merged in the decree and the 
only remedy open to the plaintiff was to 
execute the decree and not to set it off 
against the kanom amount. It is conceded 
that if the plaintiff had not filed a suit 
and obtained a decree for rent, he could 
have set off the rent due from the lst de- 
fendant against the kanom amount, The 
question is -whether he has lost the right 
by obtaining a decree. The decree was 
alive onthe date of the plaint. Ifthe de- 
eree had become barred on the date of 
the. plaint no doubt he could not set off a 
barred debt.under a decree against the 
kanom amount. The rent was a charge 
on the property. That being so, it is 
diffieul& to see why the plaintiff could not 
set off the decree amount against the kanom 
amount merely by reason of his having 
obtained a personal decree against the Ist 
defendant. It was held by Krishnan, J., in 
Man3jeshwar Naraina Rao v.Shiva Rao (D 


that a mortgagor could set off against the 


mortgage amount the amount due by the 
mortgagee to him. It is consonant with 


principle that when a mortgagor.has to pay 


a certqin amount for redemption he should 


(1) 49 Ind; Cas. 123; 41 M. 1043; 35 M. L; J. 414 8 L, 
W, 405; 21 M'L. P, 970; (1918) M. W. N. 917, 
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be allowed to deduct from. that amount what 
is due to him from the mortgagee when it 


is also charged on the land. The contention. 


of Mr Balakrishnan for defendants Nos.2 and 
3 is that his clients are, under the Malabar 
Tenants’ Improvements Act, entitled to be 
paid compensation for improvements and 
that the amount should not be lessened by 
what is due to the plaintiff from the Ist 
defendant, It must be remembered in this 
connection that defendants Nos. 2 and 3 claim 
their title from the 1st defendant. Though 


they may have paid rent due by them 160 - 


the lst defendant, if the Ist defendant has 
not paid the rent due to the plaintif and 
made default, the plaintiff, as mortgagor, 
is entitled to set off against the mortgage 
amount which he has to pay to the lst de- 
fendant the amount which the lst defend- 
ant is bound to pay to him, and, therefore, . 
though defendants Nos. l and 2 were ex- 
onerated in Original Suit No. 224 of 1920 
on the: ground that the plaintiff had no 
cause of action against them, in this cause 
the plaintiff is entitled to deduct the 
amount due to him from the kanom amount 
and has to pay only the balance. It is 
only when the lst defendant becomes un- 


‘able to pay the amount due by him to the 
. plaintif whatever may remain after sett- 


ing off the kanom amount should be de- 
ducted from the amount due to defendants’ 
Nos. 2 and 3 for improvements effected by 
them. 
It is urged by Mr. Balkrishnan that by 
allowing the plaintiff to set off the amount 
dueto him from the 1st defendant against 
the kanom amount due'by him to the latter, 
this Court will be modifying the decree 
passed in O.-S. No. 224 of 1920 and he also 


adopts the argument of the learned Dis- . 


trict Judge that any question relating to 
the satisfaction of the decree in O. S. No. 
224 of 1920 should not be gone into in this 
case. lt is notsuggested that the decree 
in O. 8. No. 224 of 1920 has been satisfied 
by the lst defendant. In the absence of 
any such plea on the part of the Ist de- 
fendant it is not necessary to consider 
whether any enquiry in this case was direct-' 
ed towards the satisfaction of the decree 
in ©. S. No.224 of 1920. The Court by 
allowing the set off does not modify thé 
decree for though the plaintiff was unable 
to obtain any relief against defendants 
Nos, 2and 3 in the other suit, yet indirect- 
ly heisobtaining the same result in thig 
suit, That is not by reason of his having 


H 
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adopted daughter of Mg. Maung and Ma 
Myà. (We note that in Civil Miscellaneous 
No.2of 1916 Ma Mya described Ma Thein 
as ‘her daughter and ` Ba Tun as her 
son.) 

For the above reasons, we accept the 
appeal, set aside the judgment and decree 
of the trial Court and under O. XLI, r. 23, 
C. P. C., remand the suit to be disposed of 
On, the 1 issue mentioned above. Costs of this 
appeal to abide the final result. 

* 

Under 88. "152 and 158 of the Q. P. O. we 
modify the part of the above judgment 
which says that the right to claim im- 
mediate partition with the adoptive mother 
does not depend upon her re-marriage and 
So the question of re-marriage need not 
be gone into. We direct that an issue 
on this question be framed and a finding 
arrived at. 


Z. K. Á ppeal accepted. 


PRIVY COUNCIL. 
APPEAL FROM THR Oopa JUDICIAL COMMIS- 
SIONB&'S CoUnT, 
July 1, 1926. 
pote oe een Dunedin, Lord 
Atkinson and Mr. Ameer Ali. 
Rawat SHEO BAHADUR SINGH— 
PLAINTIFF— APPELLANT 
versus 


° BHHO BAHADUR SINGH V. BENI BAHADUR / ’ 
': Musammat Sukhraj * 


| ^ E E 


/ eue 


- dar, There : e~o 
question that in 1913 she made the adot A à | 
The only question is whether her Ü 
band Jageshar Bakhsh Singh, a mai 


substance and position in the Rae Ba’ ê A 
District of the United Provinces in Inc Fi (Q 
had left her permission to adopt a son: do 

him.  Jageshar Bakhsh Singh died d M 4 


December, 1907. He had been suffering fri p" 
diabetes for some years, In the early pi 
of 1907 he is said to have had a paraly | 
stroke. It is the case of the defendant ti 
Jageshar Bakhsh Singh got over his atta 
and was quite ableto move about an 
after his work; and that in July, 19 
wrote out a Will i in his own handwriff 
























persons, one being Lalta Prag 
Ziladar in charge of his eg 


persons, Jageshar B 
a friend, a taluqdar « 


chargesthe Wilj 
after Jageshar 
be right, his 


reg 
wrile or to do the acts alleged in the written 
statement, 

The case went to trial before the Sub- 
ordinate Judge of Rae Bareli. The plaintiff 
examined a certain number of witnesses to 
establish his relationship to the deceased. 
The ease for the defendant was opened 

. gome time in June, 1916, and on his side 
: & number of witnesses wereexamined to 
`. establish the fact that the Will 
written and signed by Jageshar Bakhsh 

. Bingh, and was duly witnessed by the 
. witnesses whose names are borne on the 



















itnesses for the defendant, and con- 


testimony in the case, and 
z dismissed the suit. 


Ise 


f Oudh, there was a differ- 
The First Judicial 
Kanhaiya Lal, was of 


eld that its execu- 
sh Singh was not 
accordingly held 
tiff should suc- 
Commissioner, 
ent. opinion, 








SHEO BAHADUR SINGH V, BENI BAHADUR SINGH, ' 


was. 


ieument. The Subordinate Judge believed . 


d that the plaintiff and his witnesses: 


fore the Court of the jaaa . 


Es DE ETT EE 
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case the allegation that Jageshar, at the | 


. time when the Will is said "to have been 


executed was totally helpless and utterly 
incapable of executing the document, 

As Mr. Daniele the Second Judicial 
Commissioner, points out in his judgment, 
it was only at a very ‘late stage ‘of the 
case that the genuineness-of the Will was 
questioned on: the ground of the physi- 
cal incapacity of the alleged testator: He 
says as follows :— x 

" Even when the earlier TE of the 
respondent were-éxamined theré was no 
crc8s-examination as to the physical con- 
dition of the deceased, though these 
witnesses included’ Jag Prasad Vaid, the ` 
regular medical. attendant of the deceased. 
At this point there was an interval of 
three months in the hearing of the case 
owing possibly to the Subordinate Judge's 
transfer, and it was not until July, 1916, 
that any serious intention to challenge the 
testator’s physical capacity to execute the 
Will was disclosed. The appellant replies 
to this that he had not seen the Will and 
did not know that it purported to bein 
the testator's own hand. The Will had been 
fled in the mutation proceedings con- 
sequent on Sukhraj Kuar's death, the > 
adverse order in which was ihe immediate. 
occasion for the present suit; and though 
if is true that neither the appellant nor 


ader was in Court on the date on 
pum deter 


| 
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às recorded in his report that the adoption 

ceremony was being carried through on 

n Er of a Willof RawatJageshar Bakhsh 
ing Tub 

In their Lordships’ opinion the statement 
made to him by the sarbaruhkar that the 
officers of Sukhraj Kuar distinctly told him 
“that the. adoption could not be postponed 
aseverything had been done for that purpose 
and the ceremony could not be put off, isa 
significant circumstance. Had there been 
& nefarious plot for the purpose of foisting 
on the family of Jageshar Bakhsh an in- 
validly adopted son, the parties who were 
- promoting such an act would have naturally 
hesitated to carry it to completion, and 
would have been frightened by the action 
of the Court of Wards, Instead of that, 
they distinetly told the sarbarahkar that the 
matter had proceeded far and could not 
be postponed. "They also mentioned to him 
that the adoption was “being carried on the 
basis of.à Willof Rawat Jageshar Bakhsh 
Singh.". There was no concealment or 
evasion as might be expected in a case 
where a forged.document was being used. 

There are two other pieces of evidence 
to which their Lordships think it necessary 
to refer. One is that of RajaOhandra Chur 
Singh. He states in his evidence-in-chief 
that the signature on the Will does not 
‘resemble that of Jageshar Bakhsh Singh. 
His evidence, to say the least, is extra- 
ordinary. He would not pledge himself to 
any definite statement, and the Subordinate 
Judge let. him down very gently with the 
following remark:— 

“Tam inclined to think that the resemb- 

lange between the admitted signature and 
that on the Will was so obvious that the 
, Raja's idea must have been misimpres- 
sion.” 
- On the other hand, there is the evidence 
of .Raja. Inder Bikram Singh, Raja of 
Itaunja. Jageshar Bakhsh was his maternal 
uncle. Sukhraj was his maternal aunt by 
marriage, 
her visit to show him the Will, but he 
swears that the signature on itis the sig- 
nalure of his uncle. TheSubordinate Judge 
believes his statement, and their Lordships 
are of opinion that the view expressed by 
hin is well-founded. 

Their Lordships consider that the affir- 
mative evidence regarding the capacity 
of Jageshar to write the Will and its 
due execution and attestation is overwhelm- 


ing. 
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He is vague about the time of. 
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Some point was made on the delay on the 
part of Sukhraj Kuar in making the adop- 
tion. Under the Hindu Law when power ig 
given to the widow to adopt there is no 
obligation on her pırt to make the adoption 
atonce. It is well-known that it takes 
time and trouble to select a suitable boy. 
Horoscopes have to be consulted and the 
opinions of Laudets taken. Thereis nothing 
in this ease to show that there was ar 
undue delay in making the adoption, 1 
delay ean, under the law, be taken into co 
Bideration. 

A great deal of time appears to havé been 
taken up in the Courts in India by specula- 
tive theories built on medical books without 
any fact ' established by the evidence in 
the case” to use Lord Watson's con- 
one in the case of Sajid Ali v. Ibad 

i (1). 

Before the Board, Counsel very wisely 


‘abstained from the course which was ra- 


prehended in the judgment just cited. 
Their Lordships refer to it in order tb help 
the Indian Courts to .economise time.in the 
trial of similar cases, 

On the whole, their Lordships are of 
opinion that the judgment of the Subordi- 


nate Judge, affirmed. by the Second Judicial — 


Commissioner, is right, and they wills 
ingly humbly advise His Majesty ti 
appeal should be dismissed with cost 
Z. K. Appeal dismt54 
Solicitors for the Apoa 28 is 
T. L. Wilson & Co. } 


"8 je 
Solicitors for the Respondent: —M5. 
ur. and Hunter. 
1,221. A. 171; 23 C.1; 6 Sar. P. C. J. : 
Dec. (N. a.) 1 (P. C.). d T 
ion of 


MADRAS HIGH COURT; 
APPEAL AGAINST APPELLATE ORbREm Nits of 
GF 1925. | and 
August 13, 1926. us 
Present ;—Mr. Justice J ackson, 
CHANDANA VENKATASUBBAYYA— 
DzrsNDANT No, I—A PPRLLANT 
Versus 
GADA SESHAYYA AND orH&RS— 
PLAINTIFF AND DarFExDANTS Nos. 2 Anp a 
an ee 
Limitation Act of 1908), s. 20— Decree, execu- 
iion of —Payment by Court to decree-holdes of fum da 


deposit to credit of judgment-debtor in anot j 
1 e 
effect of —Court, whether agent duly authorised, a 
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For a payment to come within s.20 0f the Limi- 
tation Act it must be strictly found that the debtor 


-. dobs exercise his volition or that the circumstances 


;, aresuch that his volition is neither requisite nor 
relevant. .[p. 573, col. L : 

. Téa debtor's presumable: assets are so placed either 
"by his own act ör by operation of law, that some 
-other tlian he àlone'ean release them for the purpose 
- -of making- payments dub from him, then the act of 
- that other-in-operating-upom the debtor's assets must 
5 treated as an act of the debtor himself the volition 
f the debtor in. such 9 tase. being.’ neither requisite 
or relevant, But the volitior of the ‘debtor cannot 








urt pays out money belonging to :the debtor's 
afherjn the assumption..that they’ aro.the debtor's 
assets. Wabid] a o s oo 

‘Where in execution of à degree on a debt due by a 
deceased person}.dgainst ‘his-heirs, ‘the‘decree-holder, 
who. had attached before. judgment: a sum of money 
depositád to the -crgdit of..the deceased person in 
another|süit obtained ap order for payment out of the 
‘said amount and drew tómt, without "notice ;to the 
heirs gf the deceased:  — i 
. Held] that the Couft couid-hpt be: yegaxded as the 
agent ¢f the judgment-debtors. on record and the 






pheal against an order of the Court of 
the Additional Subordinate Judge, Masuli- 
patam} in A. 8. No. 65 of 1924 (A. 8. No 131 
of 1924 on the file. of the District Court, 
Kisin&), preferred against that of the 
Court of the District Munsif, Avanigadda 
at Masulipatam, in E. P. No. 253 of 1923, 
in O. S. No. 57 of 1918. P3 . 

Mr. V. Ramadoss, for the Appellant. 
. Mr. A. Venkatachalam, for the Respond- 


ents. " n 

JUDGMENT.—Appeal against the 
order of the Court of the Additional Sub- 
ordinate Judge of Masulipatam, in A. 8. 
No. 65 of 1924 (E, P. No 258 of 1925 on the 
file of the Court of the District Munsif of 
Avanigada at Masulipatam). 

The decree-holder in O. S. No. 57 of 1918 
filed an execution application on 26th June, 
1992. The previous application was on 
20th January, 1919. 

In order to save the bar of limitation the 
decree-holder ‘relies upon a payment under 
O. XXI, r. 56 made on 31st September, 1919, 
alleging that such paymentis tantamount 
to apayment by the debtors agent duly 
authorised in this ‘behalf as contemplated 
by 8..20 of the Indian Limitation Act, 

The question for determination is whether 

‘this pafment can be described as such. 

. In O.S. No. 6 of 1922 on the file of the 
Bandar Additional District Munsif there 
was deposited a sum of Rs. 514 to the 
credit of the plaintiff Chandana Veerasami. 
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said tó be neither nedessary-orf -relevant when a ' 


doubt there are circumstances 


[98 1. O. 1926) 


Thig sum was attached before judgment by 
the present respondent Seshayya who in O. 
S. No 57 of 1918 was suing (along with his 
heirs) Veerasami's son the present appellant 
on a promissory note executed by Veerasami. 
After obtaining a decree in O 8. No. 57 
Seshayya applied under O. XXI, r. 56 to 
have the Rs. 514 paid over to him. The 


.Distriet Munsif observed on this application, 
in H; A. No. 2129 of 1919:— 


"I don't consider notice to decree-holder 
(that is Veerasami) or judgment-debtor 


(that is, judgment-debtor in O. 8 No. 6 of 


1922) necessary under r. 179 of the Rules of: 
Practice. Thejudgment-debtor has now no 
interest, and decree-holder's sons are defend- 
ants in O. S. No. 57 of 1918, in which this 
amount was attached beforethe judgment. 


Issue cheque." 


Thisis the payment alleged by respond- 
ent to have been one made by the debtor's 
agent duly authorized in this behalf. Now to 
make good that allegation he must establish 
that the Court when it made this payment 
was employed to do the act for the debtor, 


‘or - to represent the debtor, in dealings with 


third persons, In .ihe present case. the 
Court bad neveratany time come into direct 
relations with the debtor. It was only 


seized of property whieh the respondents 
alleged to be the property of the debtor's 


father. On such circumstances can the 

Jlourt be held to be the debtor's agent? No 
when a 
Court occupies this position. Jt was held 
in Chinnery v. Evans (1): that any payment - 
made by a Receiver in pursuance of the 
order is payment in law by the legal agent 
of the person liable to pay. In Govindasami 
Pillai v. Desai Goundan (2) this ruling was 
applied to a case where purchase-money 
under the Land Acquisition Act was de- 
posited in Court. by Government to the 
credit of the suit, and a decree-holder mort- 
gagee by consent of the judgment-debtors 
drew out a sum in satisfaction of his decree, 
In this ease Coutts Trotter, J.; stated the 
following formula: 

“Ifa debtor's assets are so placed either 
by his own act or by operation of law, that 
ifsome one other than he alonecan realise 
them for the purpose of making payments 
due from him, then the act of that other in 


(1) (1864) 11 H. DL. O. 115; 4 N. R. 520; 10 Jar. (N. s.) 
855; 11 L. T. 68; 13 W. R. 20; 11 E. R. 1274; 45 R. R. 


19. D: 
(2) 68 Ind. Cas. 100; 44 M. 971; 14 L. W. 320; (1021) 
M. W. N. 683; 41 M. L, J. 423. 
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operating upon the debtor's assets must be 
treated as the act of the debtor himself, the 
volition ofthe debtorin such a case being 
- neither requisite nor relevent.” 

Re-stated with reference to the facts of 
the present case this formula would run. 
If a debtor's presumable assets are so placed 
by operation of law, viz., a legal attachment, 
that the Court can release them for the 


purpose of making payments due from him, 


then the act of the Court must be treated 
as the act of the debtor himself, the voli- 
tion ofthe debtor being neither requisite 
nor relevant. The difficulty then becomes 
apparent Oanit-be said that the volition 
of the debtor 1s neither requisite nor relevant 
when a Court is paying out moneys belong- 
ing to his father on thé assumption that 
they are the assets of himself? The mere 
fact that a Oourt holds moneys belonging 


toa debtor's father cannot, in my opinion, 


constitute that Court the debtor's agent. 
There must be some communication with 
the son. As observed bySadasiva Aiyar,J.,in 
the same case of Govindasami Pillai v, Desai 
Goundan (2) it may not be altogether clear 
why the Legislature has insisted that the 
payment shall be: by the person or 
agent authorized. If there is no fiction, as 
in English Law, that the payment implies 
a fresh promise to pay, and the provision 
is merely in order to exact diligence from 
- the decree-holder, such diligence might be 
exercised quite independently of the debtor's 
‘volition. Inthe present case the mere fact 
that the creditor moved the Court and 
obtained ‘the money under attachment 
would satisfy the requirement of diligence. 
But whether it be logical or illogical, the 
Statute does seem to require the volition of 
the debtor or his agent in this matter. 
It must be strictly found that the judgment- 


debtor did exercise hisvolition or that the: 


circumstances were such that his volition 
was neither requisite nor relevant. I do 
not find that the requirements ofs. 20 of 
the Indian Limitation Act have been satisfi- 
ed andthe appeal is allowed with costs 
throughout, 


V.N. Y. Appeal allowed. 
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ALLAHABAD HIGH COURT 
SECOND CIVIL’ APPEAL No. 229 or 19? 
June 28, 1926. 

Present; —Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Sulaim 
Musammat RAHIMA. BIBI—PLAINTIF 

APPELLANT 
versus 
FAZIL—DEFENPANT—RRESPONDENT 


Mr. Mukhtar Ahmad, for Mr, Iqbal A] 
for the Appellant, : di 
Mr. B. Malik and Dr. S, N. Sen, for the. 


Respondeut, 


JUDGMENT. 

Mears, C. J.—This is a perfectly sim- 
ple and straightforward case. We are 
going to allow the'appeal because we ‘are 
of opinion that the Judge in the lower’ 
Appellate Court, in considering what were 
the principles laid down in the case of. 
Zafar Husain v. Ummat-ur-Rahman (1). 
ineluded in ita principle which the case 
does not warrant. E 

The suit was commenced by Misa 
Rahiman Bibi. She was a one. edel 
who is said to have been à minor but-may 
have been on theeveof her majority, or 
may in fact have been major atthe time: 
of the happening of the event complained 
of. She sued her husband for a dissolution 
of marriage, and her case was that having 
been married on the 21át of June, 1929 
her husband in September, 1922, made in 
accusation against her that she had corn- 
mitted adultery, at first with a man’ 
whom he did not name but ultimately with 
a named relative, and asa result of that 
adultery she had become pregnant. He’ 
made that accusation at a moment when ske 
had returned to his house, and demanded 
and received from her the jewels which 
he had given her on her marriage. and’ 


turned her out of the house. That is to. 


(1) 49 Ind. Cas, 256; 17 A. L. J. 78; 1U, P, L. R, A) 


' 83: 41A, 
























she remained during the rest of the 
t under her husband's roof, In the 
ing he sent for her relatives, charged 
in their presence with adultery and 
i he wished to have no more to do 
her. Thereupon they took her away. 
has never since resided with her hus- 
The husband on other occasions 
repeated charges to various people of 
hisconduct of his wife. The father of 
ady apparently went to the people of 
brotherhood and a great deal of time 
occupied in trying to make arrange- 
ments either to settle the matter amicably 
or to bring about some form of matrimonial 
separation, and itcame to me as a .con- 
siderable astonishment, that this suit, com- 
menced as it was on the 2nd of January, 
1924, was brought 15 months after the 
accusation had been made. In ordinary 
circumstances I should have said that a 
delay for that length showed that the lady 
really did not feelso outraged by theac- 
cusation as to entitle her to relief. The 


gap has to some extent been satisfactorily . 


filled up by the interviews and negotia- 
tions which the father had with members 
of the brotherhood and Iam satisfied that 
the charge shocked and outraged the feel- 
ings of the lady. l 

The plaint sets out the facts I have nar- 
rated and adds “the plaintif was put to 


great disgrace on account of the false ac-- 


cusations and suffered amental pain." She 
asked thatshe might be given a dissolu- 
tion of her marriage. The defendant who 
throughout the while proceedings has behav- 
ed badly chose to adopta linewhich he knew 
to be false. He asserted that he had never 
made any defamatory statement withregard 
to his wite. He added (quite truly) that, 
she was a woman of good character and 
chaste. When the matter came up before 
Mr. Man Mohan Sanyal, he tried it with 
great care and he came toa conclusion of 
fact with regard to the charge, which was 
undoubtedly right. He believed that not- 
withstanding the denial of the husband in 
his written statement, and his denial on 
oath in the box, that he was telling false- 
hoods, and the learned Subordinate Judge 
gave a decision in favour of the lady. 
Before, however, that happened a very 
curious incident took place. The evidence 
on beth sides had been recorded and the 
defendant was advised to make a retracta- 
tion. He wasin a position of very great 
difficulty, because he had already sworn on 


RAHIMA BIBI v, FAZTE,. 


[t8 I. O. 1926} 


oath that he had never accused this lady 
of adultery, and he had the hardihood to do 
this notwithstanding that he had been op- 
posed in the witness-box by witness after 
witness of undoubted probity, who swore to 
his having made this accusation when he 
was face to face with them. Therefore 
when he wished to make a retraetation, he 
could not do so because the essential 
element of a retractation is the withdrawal 
of a statement previously made. An ad- 
mission might have and-indeed should 
have involved him in proceedings for per- 
jury. There is, therefore, in the document, . 
dated the 2nd of September, 1924; nothing 
in the nature of a withdrawal of what had 
originally been said, and indeed the defend- 
antin this very document denies in terms 
that he never had accused his wife of 
misconduct. He is good enough in the 
document to proclaim to the world her in- 


. nocence and he prayed to the Court that it 


might be treated as a retractation of the ` 
alleged accusation which he denied ever 
having made, The document is not worth 
the paper it is written on from any point of 
view whatever,andis as dishonest as his 
written statement and evidence. Thelearn- 
ed Subordinate Judge was perfectly right 
in disregarding it. Eo ode 

However, when the matter got up before 
the District Judge, he took a different view, 
and a view, which I am of opinion. was the 
wrong one. He dealt with the document 
as ifitis a document of retractation, over- : 
looking the meaning of the word. There 
can be no doubt that if he had come to the 
opposite opinion, that it was nof in facta 
retractation because it lacked the necessary 
element setout in the definition in Webster's 
Dictionary, namely, the withdrawal of a 
statement previously made, his: decision, 
1 believe, would have been entirely differ- . 
ent. . 
The authority of Zafar Husain v. Um- 
mat-ur-Rahman (1), to which we have been 
referred, is a decision which, in my opinion, 
completely covers this case. I believe it 
to be inaccordance not only with the law 
but certainly in accordance with the times 
in which we live. We have been treated 
at very great length to extracts from law 
of a very remote period, which, in my opin- 
ion, have very little to do with the matter 
and, therefore, I do not discuss them. The 
law on the subject of la'an and of the 
authority of the Court to grant dissolution 
of marriage in cases of this character jg 


[98 I. O. 1998] 


clearly and satisfactorily set forth in 
Zafar Husain’s case (1). That case is an un- 
challengeable authority for the proposition 
ihat a Muhammadan wife can apply to the 
Courts of British India for a divorce against 
her husband, and ean obtain & decree for 
dissolution of marriage against him if she 
proves that he has falsely charged her 
with adultery. All the elements of the 
present case fit in with all the material 
allegations in the case of Zafar Husain v. 
Ummat-ur-Rahman (|), We have in the 
case under consideration a Muhammadan 
lady untruly charged with misconduct by 
her husband, who has made an application 
to the Court in British India, and has 
asked for a decree of dissolution of marri- 
&ge. The only answer the husband puts 
in is a denial. The finding of the Court 
is that the charge was made. What must 
be the decision in a case of that kind? The 
decision is that the lady is entitled to a 
decree for dissolution. 

The learned District Judge in dealing 
with this very case of Zafar Husain v. 
Umnmat-ur- Rahman (1) quotes the most im- 
portant passages from Mr. Justice Banerji's 
judgment on which Irely: "The Muham- 
madan Law of evidence being no longer in 
force and the ordinary Courts having taken 
the place of Kazis, these Courts are the au- 
thorities which should make a decree for 
divorce on being satisfied according to the 
ordinary rules of evidence that a false im- 
putation was made by the husband, and it 
is unnecessary tocomply withthe formali- 
ties of la’an.” The learned District Judge 
having cited that passage says: “At the 
same time the Court seems to have been of 
. opinion that if there had been retractation, 
the result might have been different." 
Later on the learned District Judge says: 
“I think that the judgment must be inter- 
preted as authority for the proposition that 
on a false imputation being made the wife 
is entitled to divorce unless the husband 
retracts the imputation”. I have studied 
the case line by line to find where it can 
be suggested that either of the Judges com- 
mited themselves to that proposition. I 
have been unable to find any such princi- 
ple laid down and Counsel for the respond- 
ent is] unable to suggest any passage from 
which such an inference can be drawn. 
But it is unnecessary to consider a position 
which does not arise because I am of opin- 
ion that there was no retractation here from 
fiyst to last and that the husband has 
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always proceeded on the: basis of à denial of 
his ever having made the assertion. That 
in my view brings the case into corres- 
pondence with the case of Zafar Husain v. 
Ummat-ur-Rahman (1) and Iam of opinion 
that the learned Subordinate Judge was 
in every way right in decreeing the 
suit for dissolution of marriage. I am not 
prepared to express any opinion as to what 
the position would have been if the hus- 
band in the written statement had behaved 
like an honest man and told the truth 
and made a full unequivocal retractation. 
I propose to express no opinion on 
matter believing as Ido there never 
this case any retractation and th 
very satisfactorily proved her case. 
Sulaiman, d.—1 concur in the 
sion arrived at by the learned Chi 
The plaintiff claimed dissolutio 
riage on the ground that her 3 
accused her of having comm; 
The defendant denied that 
any such accusation, and ] 
to substantiate any such ci 
not ask the Court to decid’ 77^. 
allegation of the accusatior 07,79, 
issue. After both the pin” 
their evidence, an appli 90) 
2nd of September, 1924, wy ang 20 a> e» 
ofthe husband in which 5°? a” n, 0p 
denial of ever having ar’? 6 MCN 
ofadultery, but prayed they, Wa E 
were to find that -allegatioy “eq, 7 




















would retract the alleged aca, 407, 
The Court of first instar rd 


conelusien that the husbatts, 0p 
accused his wife of adultery, ^o» 

was no proper retractation—-ánte . 

it cametoo late. The suit was aec. 
decreed. 

On appeal the learned District Judge 
has come to a contrary conclusion being 
of opinion that it was open to the defend- 
ant even at the last moment to retract, 
and that his application amounted to such 
retractation, in support of his view he 
has relied on the ruling in Zafar Husain 
v. Ummat-Ur-Rahman (1). ‘As pointed out 
by thelearned Ohief Justice, that ruling 
in no way supports the proposition of law 
stated by him. 

The learned Counsel for the respondent 
in supporting the decree has, however, ar- 
gued that under the Muhammadan , Law 
the jurisdiction of the Kazi to effect a di- 
vorce arose out of the oath taken by the 
husband and not out of the accusation 
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this .contention, because the cause of action:: 
for the wife to appeal to the Kaev and - 


seek relief for divorce arose out of..the:- 


accusation by the husband. The procedure ' 
as tothe taking of the oaths in the course-. 


ofthe trial was a method of proof enly ^ 


and could not confer on the Kazt-juris-~ 
risdiction which existed before the< trial’ 
began. : 
It is further contended on his behalf that: 
after it was proved that he had made the. 
accusation an opportunity should .have 
E given to him either. to retract his 
ion or to substantiate it. As stated. 
he defendant from the very outset 
d that he did not undertake to 
adultery. He could not, therefore, 
another option would be given 
a charge. The so-called re- 
eaftertheevidenee was elosed 
that under the old proce- 
mmadan Law, the Kaz 
usband afresh option to 
had been established by 
his denial of it was false, 
y be doubtful how far that rule of 
"procedure can now be applicable toa case 
where both parties have gone to trial only 
on the question whether an: accusation. 
was or was not made, and the retractation 
did not come till after the close of the- 
evidence. 

In the present case, however, there was 
no proper retractation at. all. The detend-. 
ant never admitted that he had made the 
accusation and thatit wasfalse. The real 
basig of .the procedure of the Muhamma- 
dan Law seenís to-be that when the wife 
appeals tothe Kazi and asks forthe dis- 
solution ofthe marriage on the ground 
that she has been falsely accused by her 
husband of adultery, itis open to the hus- 
band to admit that he made a false accu- 
sation and thereby render himself crimi- . 
nally liable, or to substantiate the accusation. . 
In the present ease the defendant did not 
offer to substantiate the accusation, and . 
at the Same time took good eare to save 
himself from all criminal liability. The 
whole object of the retractation was to ob- 
tain an admission by the husband of his. 
having. wrongly slandered his wife, on the 
basis of which he could be punished forth- 
with.’ In the Hedaya, Book 4, Ch. X, 
the fofm of,retractation is stated to be as 
follows :— ` ; 


t 


"It ig also a condition of imprecation 
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made by him. It is impossible to‘ accépt’ -that the- wife require her h 


" relating to the properties of the muth to secure an 
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usband to pro- 
duce ‘the ground of his accusation......... 
and: if he decline it, the Magistrate must ` 
imprison him until he either make an im- 
plication; or acknowledge the falsity of his 
charge by saying ‘I falsely attributed adul- 
tery 4o:her' as. this is a right due from" 


* 
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that fora proper retraċfàtion the husband 
must acknowledge that he had falsely aé-° ^7 
cused his wife, and that hé must bé pünish- =. 
ed on his own aeknowledgment?^In the ^. 
present case the husband has nót contrat ^, 
dicted himself by-admitting that he falsely’ ^7 
slandered his wife, and has, theréfore; not ^. 
retracted his accusation. The plaintiff 187^^ 
accordingly entitled to a decree for divorce | 
on the ground that she has been falsely 
accused by the husband of adultery, which’ 
accusation remains unretracted. There is 
no question of taking any further oaths as 
the defendant isnot prepared to substan- ' 
tiate the accusation. The decree of the : 
first Court must, therefore, be restored. 
By the Court.—We, therefore, allow ` 
the appeal, set aside the decree of the 
learned District Judge and -restore the 
judgment and decree of the learned Sub- _ 
ordinate Judge and order the defendant 
to pay all the.costs in all Courts, inelud- ' 


€ 


- 


.ing in this Court fees on the higher scale, ` 


Z. K. Appeal allowed, 


PRIVY COUNCIL, 
APPEAL FROM TaE Patna Hien UOURT, 
July 6, 1926. 
Present:—Viscount Dunedin, Lord ^" : 
Atkinson, and Mr. Ameer Ali. 
NILADRI SAHU— APPELLANT 
VETSUS 
Mahantan Mahant OHATURBHUJ DAS 
AND OTHERS—RESPONDENTS. 
Hindu Law—Religious endowment—Mortgage by - 
mahant of muth—Mortgagee, remedy of. : 
A mahant ofa muth borrowed a certain amount of , 
money at a high rate of interest for the purpose of . 
making additions to and alterations inthe buildings 
connected with the muth for the greater comfort of 
the pilgrims who came to make offerings at the muth. 
Subsequently the mahant executed a mortgage-deed _ 


advance for the purpose of paying off the debtg.’ 
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incurred by him together with the accumulated 
interest thereon, the rate of interest under the mort- 
gage-deed being much lower than that charged on 
the previous loans. In a suit” by the mortgagee to 
enforce the mortgage it was found that the original 
loans had not been incurred for legal necessity: 

Held, that, nevertheless the necessary and im- 
mediate cause of the mortgage being the oppressive 
burden of the exorbitant rate of interest payable on 
the-earlier loans by which the mahant was bound, 
the mortgage was justified by legal necessity and the 
mortgagee wasentitled toa decree declaring that the 
amount of the mortgage-money should be paid by 
the mahant personally or else should be realized from 
the profits of the mortgaged properties. [p. 584, col. 1.] 

Appealagainst the decree of the High 
Court, Patna, dated the 17th March, 1923, 
E the decree of the Sub-Judge, 
Cuttack, dated the 28th February, 1922. 

Messrs. L. De Gruyther and E. B. Raikes, 
for the Appellant. » 

Mr. Wallach, for the Respondents. 

JUDGMENT, 

Lord Atkinson.—This is an appeal 
from a decree of the High Court of Judi- 
cature at Patna, dated the 17th March, 
1923, dismissing an appeal froma decree 
of the Subordinate Judge of Cuttack, dated 
the 28th February, 1922, who in a suit for 
sale,on a mortgage had passed a money 
decree only against. defendant No.1, but 
had, in other respects, dismissed the plaint- 
iffs claim. 

The defendant, the mortgagor, is the 

mahant of the muth of a Thakur or deity 
of the Vaishnavites called Shree Jagannath 
Mahaprabhu ataplace called Puri. It in- 
cludes a temple withidolsinit. The de- 
fendant, with, asit is alleged, the view of 
increasing the income of the muth, built as 
an addition to ita lodging house, where 
‘Rajahs and other rich devotees visiting 
the muth might obtain during their visit 
comfortable lodgings, and built in addition 
a large hall where food might be supplied 
to those devotees who might visit the muth 
and worship at. it. 

The revenue of the muth, though suff- 
cient to meet theordinary expenses of the 
worship in it, was insufficient to meet in 
addition the cost of the construction, main- 
tenance and management of: these new 
buildings. Thedefendant was accordingly, 
from the year 1891 downwards, obliged to 
borrow from time to time from money- 
lenders on notes of hand, setting forth the 
purpose of the loans, various sums of 
money, bearing interest at .Ra..2 per men- 
sem or more. The actual sum expended 
on the construction of-these pucca build- 
ings, as they were styled, only amounted 
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to Rs.9,337, so that the outlay could nof 
be considered to have beén of an extrava- 
gant character. Owing, however, to the 
very high rate of interest charged by the 
lenders, the defendant's indebtedness to 
these latter amounted by November, 1906, 
to the large sum of Rs. 25,000 To meet 
this indebtedness, the defendant, the she- 
bait, on the 6th November, 1906, borrowed 
from the plaintiff the sum of Ra. 25,000, 
bearing interest ata rate only equal to one- 
half the rate he had béen paying on ‘the 
loans obtained from money-lenders, name- 
ly, l per cent. per mensem, and in order 
to secure the re-payment of: this loan and 


the interest accruing upon it, he gave to 


the plaintiff a mortgage of certain proper- 
ties which were at the time, and still ad- 
mittedly are, debutter properties belonging 
to the muth, and not to any extent orin 
any respect the properties of the defend- 
ant. These properties.are enumerated and 
described in a schedule attached to the 
mortgage-deed. 

As the defendant, on some very uncon- 
vincing excuse of illness, obstinately re- 
fused to appear as a witness at the trial o 
this case before the Subordinate Judge: 
Cuttack, or to examine any witness on h 
own behalf, or to produce his books, thous 
he had been summoned to produce them, 79 
becomes necessary to extract from t} 
mortgage-deed a lengthy extract detaili 297 
what was the defendant's real action ap t 
what were his objects in undertaking! D? 
build a pucca building of the manner #ÊNC9 


scribed. As he executed the niortga, va 
deed, he-must be bound by this narrati vor t 


despite his embarrassing refusal to “Be m 
evidence, to examine any witness in 7% lih 
behalf, or to produce his books, which!O2% 
all things were of the most importance, ded 
they must have shown how much of °° 
borrowed monies was spent in building tow 
pucca houses and how much on the ordi- 
nary service of the muth. 

The extract referred to runs as fol- 
lows:— 

“That ere this I had borrowed money 
from several mahajans for the amritomonohi 
expenses of Shree Jagannath Mahaprabhu, 
for the seba and puja of the Thakur in 
Barsanth muthin my marfatdari situate 
in Markandeswar Sahi, Town Puriand to 
meet other necessary and legitimate ex- 


penses in connection therewith. Being un- 


able to pay the principal and interest and 
being in urgent need of money to preserye 
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muth: properties; to increase the profits 
accruing therefrom and to improve the 
condition- of the said muth, I borrowed 
Rs 20,000-by a‘registered bond dated the 
18th- July, 1902, from Bhikari Misra and 
others, of Markandeswar Sahi, Puri, in order 
to pay off the aforesaid legitimate debts 
and to build the pucca one-storied and two 
storied: buildings and lodging houses, eto., 
of the muih.: With that amount I paid off 


em. debts: heretofore contracted for the 


egitimate expenses’ of the muth and the 
balance:.l. spent-for the pucca buildings 
anti kachha houses of the muth and for 
thé amritomonohi expenses of Shree Jagan- 
nath-Mahaprabhu and the Thakurs of the 
muth. Being’ unable to pay regularly the 
inferest of Rs.-300 a month due on the said 
sumh of Rs. 20,000 and to pay off the princi- 
pal and interest, though repeatedly called 
upon by the creditors, I requested you to 
lend money.. As you agreed to lend me 
Hs. 25,000 ata low rate ofinterest, ie., at 

e. lper cent. per mensem for the T'hakurs, 
1) have thought of paying off the principal 
‘god interest due on the said registered un- 
secured bond dated lsth July, 1902. As 
the said amount was borrowed for the 
Thakurs and for the preservation and im- 
provements of the properties of the Thakurs, 
I hereby mortgage to you the properties of 
the Thakursas security for payment of the 
amount which I borrow from you. To pay 
off the said -principal and interest the 
Thakurs, the-muth and 1 personally remain 
‘liable. On the aforesaid terms, I take loan 
of Rs. 25,000 in cash from you and as to 
‘se@urity for payment of the principal and 
interest I mortgage to you the entire Mouza 
Durgapur amritomonohi lakhraj.” 

It contains also a personal covenant by 
the defendant, in the following words, to 
pay the mortgage-debt and the interest 
thereon. It will be found at p. 16, Part 
III, line 14, and runs thus: “I hereby exe- 
cute this mortgage-bond of my own free 
-will and accord without being influenced 
by others, and agree that I shall pay the 
prineipal of Rs. 25,000 and interest thereon 
at 1 per cent. per mensem within one year 
from this date, and redeem the mortgaged 
property and take back this bond." The 
properties comprised in the mortgage are 
enumerated and described in great detail 
in theschedule annexed to this instrument, 
They include amongst other kinds of pro- 
perty the two entire Mouzas of Durgapur, 
‘288'36 acres in extent, and include also 
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some land rent-free and some let to tenants, 
and also the entire Mouza Barudi, 64417 
acres in extent. They include a great 
number of homesteads, of houses, gardens, 
miscellaneous crops and some waste land, 
ete., ete. The plaintiff on the 23rd Decem- 
ber, 1920, instituted in the Court of the 
Subordinate Judge of Cuttack the suit 
out of which this appeal has arisen, claim- 
ing to recover from the defendant the sum 
of Rs. 43,114-10-8 due to him for principal 
and interest under the mortgage-deed and 
praying that a decree might be passed 
directing the defendant to pay the said 
sum tothe plaintiff within the time pre- - 
scribed by the Court. 

It will be observed that this is entirely 
a personal elaim against the defendant to 
pay the debt he owes and has covenanted 
to pay, and the- remedy prayed for is a 
personal remedy against him, worthless 
most probably to the plaintiff, - The plaint- 
iff then prays for alternative relief in the 
following paragraphs: ' 

(Kha) That if the defendant No. 1 does 
not pay the decretal amount, etc., within 
the prescribed time or deposit the same 
in the Court, his right to redeem the mort- 
gaged properties be forfeited and the de- 
cree be made final and the mortgaged prc- 
perty be put up to sale and out of the 
sale consideration the plaintiff may be paid ` 
the decretal amount, etc. 

(Ga) That if the sale consideration of the 
mortgaged property be found insufficient 
for the satisfaction of the decretal amount, 
etc, due to the plaintiff, the Court may be. 
pleased to pass a decree awarding the hal- 
ance to the plaintiff from defendant No 1 
and the other moveable and immoveable 
properties of Barsanth muth. 

(Gha) That -the Court may be pleased to 
pass a decree awarding the plaintiff such 
other reliefas he may be deemed entitled 
to in the justice of the Court. 

To this plaint the defendant, the shebait 
filed a long written statement signed by 
his agent. It begins with the assertion 
that the plaintiffs claim is wholly false 
and fraudulent. It contains many state- 
ments directly contradicted by the contents 
of the mortgage and other written docu- 
ments to which the defendant has put his 
hand and by which he obtained the loan 
of the money sued for. It is, on the 
whole, a mean and mendacious production, 
and it is not to be wondered at that no 
witness was put forward, or possibly could 
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On these pleadinga several issues were 
raised. Ofthese the following five, with the 
answers to them, are alone relevant. 

“1. Isthe suit bad for defect of party ? 

Finding, first Court: Yes. 
Appellate Court: No. 
2. Was the bond in suit executed for 
legal necessity and benefit of the 
Thakur (god) ? 
Finding of both Courts: 
legal necessity. 

3. Were the alleged debts preceding 

the bond in suit for legal neces- 
sity and benefit of the idol ? 

Finding. of both  Courts:. Not for 
legal necessity. 

4. Isthe plaintiff entitled to à mortgage- 
decree? 
Finding of both Courts: No. 

9. To Rs relief is tlie plaintiff entitl- 

ed! ; 

Finding of both QOourts: Only a 
personal decree against the defend- 
ant," | 

The main defences relied upon by the 
defendant, as the shebait, were that— 

“15. There was no legitimate and legal 
necessity for borrowing the amount of the 
bond in suit. The said bond is wholly 
inoperative and invalid according to law 
against the amritomonohi debutter property 
and the Thakur. 

Z3. The acts of the defendant No.1 were 
not theacts ofa prudent manager of the 
debutier property, and: by his acts the 
debutier properties have been ruined and 
wasted and the debts have swelled. No 
improvement has been made of the muth 
or of the amritomonohi property.” 

Had he been examined and properly 
cross-examined he must have either dis- 
proved these allegations in whole or in 
part; or if he came into the witness-box 
he must have admitted that these pucca 
buildings were wholly useless and of no 
benefit to the muth, though for nine or 
ten years he had continued to construct 
them, or that they were—some of them 
actually within the muth—part of the muth 
and were funetioning wholly to the benetit 
of the muth in the way he had hoped, 
designed and intended they should func- 
tion; and if he admitted this latter, he 
would then, if properly cross-examined, 
have been required to explain upon what 
principle of justice or equity, when they 
functioned in the way above mentioned, 
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he refused to pay the man whose m 
built or helped to build them—the m 
had been lent him. His excuse for 
coming forward as a witness in obedi 
to asummons served upon him was 
he was ill, of what disease-he did no 
No medical evidence was given to sug 
that excuse. But his books were n 
They must have shown how the 
borrowed by him had been applied, 
much of these loans had been expe 
for building the pucca houses, and 
much, if any, for the services of the idol 
and the general expenses of the temple. 
It certainly looks asif the design of the 
defendant was not to have this case de- 
cided on a full examination of all the rele- 
vant actual facts involved in it, but to 
keep from the knowledge of the judicial 
tribunals all the relevant and decisive in- 
formation touching the enterprise from 
which the action springs. In the result, 
as might have been expected, not a particle 


‘of evidence was produced to prove any one 


of the allegations of fact contained in these 
defences. It would appear to their Lord- 


- ships that this case proceeded as if, in 


some degree, all the loans discharged by 
the Rs 25,000 lent on the mortgage had 
been spent in constructing the pucca 
houses. This is an entire mistake. Fortu- 
nately, in theinterest of justice, the plaint- 
iff has been able to secure several docu- 
ments dealing with several of these loans. 
These documents, 13 in number, will be 
found in the Appendix, Part III, from page 
2 to page 13, inclusive. Two of them, 
bonds dated the 28th March, 1891, and 
23rd March, 1895, deal with loans expressed 
to be contracted to pay for the amrito- 
monohi expenses and “my” (i. e., the defend- 
ant's) muth, and both are signed by the 
defendant. 

A bond, dated the 25th June, 1876, deals 
with a loan of Rs. 1,900 to meat the daily 
amritomonohi of the muth and to purchase 
stones, wood, bamboo, and other materials, 
This bond and all the following are signed 
by the defendant. The nextis dated the 
28th August, 1897. Its opening sentences 
are worth repeating. They run thus : “Be- 
ing in need of money to pay the cost of 
the timber and fees to the Raja of Baramba 
for making beams, etc, for the pucca 
building which I am constructing on the 
Sa lar Danda of the muth, I borrowed ere 
this from your siridhan through your huge 
band on the 9th June of the current year 
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200, on the 30th Hs. 200, on the 3rd 
Rs. 82, and on the 24th July Rs. 200. 
g in further need of money for current 
nses, I take loan from you of Rs. 318 
ash out of your stridhan through your 
and." Another bond, dated 28th 
ust, 1897, sets out that on the 25th 
, 1897, Rs. 200 were borrowed on a 
tered bond, that being in further need 
loney to meet the cost of litigation 
the daily amritomonohi expenses, the 
dant borrows an additional sum of 
Rs, 1,000 at interest at Rs. 2 per cent. per 
mensem. On the 19th September the de- 
fendant executed a bond borrowing Rs. 3,000 
“being in need of money to construet pucca 
buildings of the muth, and to meet amrito- 
monoht expenses. On the Sth November, 
1900, the defendant borrows Rs. 900 at 3 
per, cent. per mensem, “being in need of 
money to construct pucca, ete., of "my" 
(ste), muth and to carry on the bhog, ete., 
of Shree Jagannath Mahaprabhu." 

On the 3rd December, 1900, the defend- 
ant borrows Rs. 2,500 on note of hand for 
expenses the same as those last mentioned, 
and onthe 28th of the same month the 
defendant executes a bond for the loam of 
Rs. 470 for amritomonoht expenses of his 
(sic) muih and the construction of pucca 
buildings. On the 26th January, 1901, hé 
borrowed on bond Rs. 20V for the neces- 
sary expenses "of my (sic) muth.” On the 
18th July, 1902, the defendant signs a 
document enumerating the sums he had 
borrowed up to Rs. 4,900 for the purpose 
6f-tarrying on the amritomonohi expenses 
of ‘Shree Jagannath Mahaprabhu, and for 
the construction of the pucca building and 
the kachha dilapidated houses of the muth, 
as wellas other legitimate expenses, and 
then takes a loan of Rs. 8,808 which, toge- 
ther with the enumerated sums, brings up 
his indebtedness to Rs. 20,000, for which he 
signs & bond. 

These details are in agreement with thé 
Statements of the defendant, contained in 
the mortgage-deed of the 6th November, 
1906. As to the various sums secured by 
bond for which he &dmits he was indebted, 
thé plaintiff was examined on his own 
behalf and cross-examined at considerable 
length. Three additional witnesses were 
also examined on his behalf, The plaintiff 
proved that the defendant borrowed the 
sum of Rs. 29,000 from him, Rs. 25,000 of 
which was gecured by the mortgage bond 
and Rs, 4,000 by a single bond. This sum 
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of Rs, 29,000 was, he said, paid over to 
Bhikari Misra, a former creditor of the 
defendant; that he, the plaintiff, made in- 
quiries about these loans, which his money 
satisfied, and learned that the money bor- 
rowed was used to pay for the pucca build- 
ings and for the expenses of amritomonoht 
cr Jagannath Jeo's services, and that the 
pucca buildings were situated ten Bakhray 
towards the southern side of the muth. The 
Baisnabs are fed there,.he said, on the 
festal occasions of Jagannath and Markanda; 
that one ofthe stone houses was built near 
the temple of the Thakur;. another house, 
the kachha house, was built insidethe muth 
where the Baisnabs and pilgrims stayed. 
The pucea two-storied house, he said, was 
built. for the Raja disciples of the muth. 
The Baisnabs, he says, stay there during 
Dol and Gundicha occasions of Jaganna 
Deo. Barakhendi and Bayvamba Rajas, he 
says; lived in the two-storied house, that 
he saw them there, that he lived there for 
fourteen or fifteen years, and lives at pre- 
sent in a house only 200 cubits off the muth, 
that he asked the defendant to produce the 
papers. He says he lived near the muth 
from hischildhood. Hesays he inspected 
the jama kharach books from 1891 or 1892 
to 1202 or 1803. They contained, he said, 
the income and expenditure of the muth 
from all sources, including borrowings. He 
said the borrowings were entered, and the 
previous tahabil was almost nil, and he saw 
the expenses of the several necessities day 
by day. Afterwards 10 Bakhras houses, 
he said, were built in 1892 or 1893, the 
two storied house in 1895 or 1856, the- 
kachha house in 18980r1899. He says that 
before these years Baisnabs came and lived 
and were fed in houses that got broken in 
the meanwhile. He states positively that the 
defendant, the shebait, said that Maharajas 
and Rajas gave properties himself and to 
the muth. The evidence of the other wit- 
nesses corroborates this, and is consistent 
with that of the plaintiff, ne 

Nothing of importance was elicited from 
these witnesses on cross-examination. It 
appears to their Lordships that the fair 
inference to be drawn from this uncontra- 
dicted evidence; coupled with the mortgage 
and the bonds already _ referred- to, is that 
the building project which the defendant 
promoted has been successfully effected by the 
use of a portion ofthe monies borrowed by 
the defendant; that it has been completed in 
great part if not entirely; thatit is function. 
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ing as contemplated by its author; that the 
muth is toa great extent benefited by it, in 
that worshippers are more numerous and 
of a richer class than theretofore— visited 
the muth for devotional purposes, attracted 
presumably by the increased and more 
civilised accommodation the new buildings 
afford. ; ; 
‘Their Lordships think that this evidence 
completely refutes the statements of fact 
upon which the main defence put forward 
by the defendant resta. 
A partition suit was instituted between 
the plaintiff and his brothers, and the 
brothers were consequently made formal 
defendants in this suit, the real defendant 
who contracted the loan being styled de- 
fendant No. 1; but the Sub-Judge, quite 
properly, put the claim for partitiog aside 
and the shebait was, therefore, referred to as 
the defendant No.1. This learned Judge, 
in delivering judgment, said: “When.it is 
clear that the properties (.e., the properties 
mortgaged) do not belong to the defendant 
No.1, but to the Thakurs, and when the 
bond in suit was not executed by the de- 
féndant No. 1 in his capacity as marfatdar 
of the Thakurs, and if when the decree is to 
be passed against these properties itis only 
necessary that Thakurs.should have been 
parties to the suit and should have one 
opportunity of refuting the allegations of 
circumstances made by the defendant No. 1 
personally, which made the ‘bond to all 


intents and purposes obligatory upon them: 


Thus the Thakurs are necessary parties to 
this case.” He said he thought the ob- 
jection fatal to the suit, and decided that it 
should stand dismissed. 

The Sub Judge then proceeded to say 
that after this finding he was not called 
upon to decide upon’ the other issues raised 
in the case, and then proceeded to express 
himself thus :— M 

"But as [have recorded evidence I think 
it would not be amiss if I make findings on 
them. The necessities alleged are building. 
expenses of the muth, amritomonohi ex- 
penses and feedings of sadhus. Pucca 
buildings were made where there were 
kachha sheds and a two-storied building 
added tothe muth for Maharaja and Raja 
disciples. There is no evidence that kachha 
sheds would not have done for old dilapi- 
dated sheds of that nature. 

There is no evidence also that Maharaja 
and Raja disciples of the muth refused 
contributions to the muth without a two- 
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storied building. In fact, in my opinion, 
these were notnecessities at all but were 
raised to show to people that the muth is .a 
rich and big muth. In these circumstances 
these buildings cannot be regarded as 
necessities of the muth. Then as. regards 
amritomonohi expenses, the defendant No. 1 
fell short of his fund for amritomonohi 
purposes as all the money of the muth 
cannot be absorbed in the pucca buildings 
erected, whieh was done to satisfy either 
his own vanity or for speculative purposes. 
The shortage of amritomonohi expenses, 
therefore, cannot come under the head of 
legal necessity at all. Besides there is no 
evidence to fix the amount of the amrito- 
monohi expenses borrowed. As for expenses 
for feeding sadhus for the same reason they 
cannot come in the category of legal neces- 
sity. Thereis also no evidence to fix the 
exact amount of it." 

It did not occur to the learned Judge that 
but for the convenient illness of -defendant 
all the information he desired could have 
been supplied to him by the opportune 
invalid. He then proceeds to add that 
after making the order he consulted the 
Pleaders, and was. convinced by them of 
what would be apparent to the merest tyro 
in the profession—that & personal decree 
should he made against the defendant for 
money only. 

The High Court: point out that the Sub- 
Judge had decided in favour of the plaint- 
if that thesuit was not barred by limitation, 
and that this finding was not challenged 
before them, but that he did decide ques- 
tions Nos. 1, 2, 3, 4 against the plaintiff on 
the ground that the Thakurs were necessary 
parties, and not having been impleaded, the 
suit was defective; that there was no legal 
necessity forthe loan to the Thakurs so as 
to entitle the defendant No.1 to mortgage 
the properties in question; and that the 
loan did notin any way benefit the Thakurs. 
The learned Judges in the High Court held. 
that it was obvious that defendant No. 1 
was sued in his representative capacity, and 
that, therefore, the deity was not a necessary 
party, and that the Subordinate Judge's 
decision on that point was erroneous. 

These learned Judges, after referring to. 
the several debts mentioned in the mort- 
gage-bond, which the borrowed money, 
Rs, 25,000, was applied to liquidaté, set 
forth the grounds oftheir decision in the 
following passages of their judgment. R<- 
ferring to the plaintiff's evidence, they say : 


ut 
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“The most important of these necessities 
is said to be the construction of pucca 
buildings. Itissaid by the plaintif that 
the pucca two-storied buildings were re- 
quired forthe Raja disciples of. the muth, 
such as Rajaof Baramba and Barakhemdi 
and during the Dol Jatra and Rath Jatra 
occasions these buildings are used for the 
putting up of Vaishanavas, One two-stori- 
ed building, the plaintiffsays, was built as 
the temple of the Thakur. 
hovse was also built inside the muth where 
Vaishnavas and pilgrims stay. In cross- 
examination he says that he heard froi 
defendant No. 1 that the Maharajas and 
Rajas gave properties to himself and to 
the muth. From this it is argued that the 
aforesaid buildings were necessary for the 
comfort and convenience ofthe disciples of 
position of the muth and possibly that might 
increase the offerings made to the deity and 
thus the buildings were calculated to 
increase the income of the property. The 
léarned Subordinate Judge says that there 
is no evidence that the Maharaja and Raja 
disciples of the muth refused contributions 
to the muth without a two-storied building 
and that these buildings were not neces- 
sities at all but were raised toshow to people 
that the muth was a rich and a big muth. 
It may have been desirable or even com- 
mendable on the part of the Mahant to con- 
struct such luxurious building for the com- 
fort and convenience of the Raja-disciples if 
this could be done out of the savings of 
the income of the muth properties. But 
the construction of such buildings cannot 
be considered to be such pressing necessi- 
ties as to justify the construction of them 
by raising loans. The actual loan taken 
from 1891 up to 1906 to meet. the necessary 
amritomonohi expensesand the construction 
of the pucca buildings amounted to about 
Ra. 9,337 and the interest even after payment 
from time to time swelled the amount ofthe 
loan to Rs. 25,000, for which the bond in suit 
was executed. In the previous loans the ex- 
orbitant rate of interest such as Rs. 3-2, 
Rs. 2 was sitpulated for, Where was the 
necessity for borrowing .at such high rate 
of interest? The considerations for the loan 
look. very much like speculations, and 
howsoever advantageous it may be the 
Mahant was not entitled to launch into such 
speculations by borrowing money at high 
ratesof interest. Therefore the construction 
of buildings in question was not a pressing 
necessity for which the shebait defendant 
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No. 1, could mortgage the properties of thé 
Thakur at high rates of interest. The 
daily expenses of the muth as well as the 
amritomonohi may have been necessary, but 
in order to show whether there was neces- 
sity to meet these expenses by borrowing, 
it was incumbent upon the plaintiffs to 
show that the income of the muth was not 
sufficient to meet these necessary expenses. 
The plaintiffs, no doubt, summoned the ` 
defendant to produce accounta of the income 
and expenditure of the muth, but they 
ultimately failed in this attempt. No doubt 
inference adverse to the defendant may be 
drawn from this fact, but the plaintiff's 
witnesses pose themselves to be acquainted 
with the ins and outs of the muth; some of 
them live very close and say tbat they saw 
the jama kharach bahis and also satisfied 
themselves as to the necessity of the loan. 
It is, however, strange that none of them 


can give any idea of what the income of 


ihe properties was. 
+. * * ok 

“The failure of the defendant No.1 to 
produce the account-books does not very 
much affect the issues in hand inasmuch as 
it is not denied, and in fact it has been 


‘proved that the money was taken for the 


purpose of constructing the pucca structures 
for the Raja disciples and for thé sadhus. 


. The question is rot solved by the establish- 


ment of that fact alone. It has further to 
be proved that they were the dire necessi- - 
ties of the time and could not be postponed . 
and that loan must necessarily have been 
taken to meet them. I, therefore, agree 
with the learned Subordinate Judge that 
there was no legal necessity for incurring 
the loans in question. 

"] also agree with the learned Subordi- 
nate Judge when he says that the buildings 
were constructed only to satisfy either 
the vanity of the defendant or for specula- 
tive purposes." 

Their Lordships cannot, in the evidence, 
find a single particle to support this latter 
allegation. It has been already demon- 
strated that the money borrowed by the 
defendant wasnot used solely for the pur- 
pose of building pucca houses. Had the 
defendant given evidence as a witness or 
produced his books, it would probably have 
been possible to have ascertained what was 
the amount of the portions of the loan 
devoted to building purposes and what to 
the requisite services of the muth, and that 
the plaintiff might reasonably be paid in 
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respect of these latter, but that is not the 
nature of thedefence of the defendant. He 
first shuts up all avenues through which 
information could be obtained, and then, 
because the plaintiff does not make the 
decision the defendant has made it impos- 
sible for him to make, the plaintiff is to be 
paid nothing. There is another matter. 
Pucca buildings are situated in part in the 
muth; they are used by the muth authorities 
as their own; they are functioningas they 
were intended to. The defendants, and the 
worshippers use, occupy and enjoy them, 
but will not pay for them. One could 
understand razing them to the ground 
because they were worthless and then refus- 
ing to pay for them, but to refuse to pay 
and yet keep them and use them is a gross 
injustice and a most unworthy act. ER 

The learned Judges of the High*Court 
. appear to their Lordships to be rather of 
opinion that the procurement ofa loan of 
Inoney on easy terms for the purpose of 
paying off antecedent loans obtained on 
very oppressive terms can never, in a case 
of this character, be held to be a necessary 
proceeding unless the obtaining of the 
oppressive loan was, at the time it was 
obtained, a matter of necessity also. 

If these learned Judges held that view, 
their Lordships cannot agree with them. 
The case of Prosunno Kumari Debya v. 
Golab Chand (1) was decided by a Com- 
mittee of the Privy Council, composed of 
Sir James Colvile, Sir Barnes Peacock, Sir 
Montagu Smith and Sir Robert Collier, 
The respondentobtained two decrees against 
the former shebait of an idol upon the latter's 
bonds for the re-payment of moneys alleg- 
ed and found to have been horrowed for the 
service of the idol and the expense of the 
temple. Both decrees directed that the 
debt should be paid by the shebait personal- 


ly, or else realised from: the profits of the 
. debutter lands. 


The appellants were the two succeeding 
shebaits of the idol, They instituted a 
suit to set aside these decrees and to have 
the debuiter property released from the 
attachment issued in execution of the 
decrees, It was held that the decrees, being 
untainted by fraud or collusion, as they 
were held to be, and having been passed 
after the necessary and proper issues had 
been raised and determined, were entitl- 
ed to the force due to the judgment of com- 


(1) 2 L A, 145; 14 B. E, R. 450 (P. O); 
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petent Courts, and were binding on the 
succeeding shebaits who were continuing 
representatives of the idols property. 
Sir Montagu Smith, in giving judgment, 
first pointed out that the case did not 
come before the Council by way of 
appeal from the decrees sought to be im- 
peached. but upon a fresh suit to set them 
aside. He then stated the facts of the case. 
This Raja Baboo, the appellant, the former 
shebait, was, he said,a man of profligate 
habits, and having spent theincome of the 
debutter property on his own pleasure, 
borrowed Rs. 4,000 from the respondent to 
re-pay the expenses of the idol and of repair- 
ing the temple. As security for this advance, 
he gavea bond to the respondent; and 
also a vahinama, by which he pledged the 
debutter property for the payment of the 
money, In both securities it was stated 
that the money was needed for the services 
of the idol and the expenses of the 
temple. The Judge of the Zillah Court of 
Dacea gave a decree for the respondent, 
having found that the money had been bor- 
rowed and expended for these purposes, but 
that the specific pledge of the property could 
not be enforced that a decree founded on the 
bond for the money lent might be given, to 
be realised out of the debutter lands, and he 
framed the decree. Their Lordships held 
that they were only sitting. to determine the 
operation and effect of the two decrees as 
they stood, not whether they were right 
or wrong on questions of law or fact, and 
approved a decree in the form suggested. 
But the learned Judge did not lay down 
this proposition: that though property 
devoted to a religious purposeis, as a rule, 
inalienable, it is, in their Lordships’ opin- 
ion, competent for the shebait of property 
dedicated to the worship ofan idol, in his 
capacity as shebait and manager of the 
estate, to incur debts and borrow money 
for the purposes of expenses in keeping up 
the religious worship, repairing the temples 
or other possessions of the idol, defending 
hostile litigious attacks, and other like 
objects. The power, however, to incur 
debts must be measured by an existing 


‘necessity for incurring them. 


The importance’ of this case in its im- 
plication to the present consists in this, 
that it was the immediate, not the remote, 
cause, the causa causans, of the borrówing 
which hasto be considered. The imme- 
diate cause of the borrowing was the muth's 
need of money to carry on and pay for its 
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services. The remote cause of thé muth's 
need was due to the profligate expendi- 
ture of- the shebait. It would have been 
no answer to thè creditor's suit to say, "Oh 
your money was only borrowed because 
the. income of the muth was spent, by a 
profligate shebait, and there was no money 
available to carry on the services. of the 
muth.” Soin-the present case. Even if 
the building scheme of the defendant had 
been.reckless, inconsistent, unsound, and 
liable to fail, which, by the way, has not 
been proved, what drove him to borrow 
this money Rs. 25,000 on mortgage, to pay 
old debts, and so be relieved of the oppres- 
sive burden which the exorbitant rate of 
interest at which these earlier loans were 
made imposed upon him. It was the high 
rate of ‘interest, which he was already 
bound to pay, that was the necessary and 
immediate cause of his giving this mort- 
" gage, though the remote cause of it was 
the getting into debt by the building ope- 
ration. In their Lordships’ view the prin- 
ciple of the case of Prosunno Kumari Debya 
v. Golab Chand (1) applies to this case. 
They,- therefore, think the appeal succeeds, 
that the judgment appealed from was erro- 
neous and should be set aside, and thata 
decree. should be pronounced in the form 
adopted in this latter case, declaring that 
‘the debt should be paid'by the shebait 
personally orelse realised from the profits 
of the debutter property. ^ | 

The case should be remitted to the High 
Court with the. following direction, viz.:— 

That the High Court should make a per- 
sonal decree against the defendant for the 
payment of the debt -within a specified 
time, and on his failure to pay, to direct 
an enquiry to be held by the Court of the 
Subordinate Judge as to the sums: legiti- 
mately attributable to the endowment under 
the Hindu Law, and a Receiver should be 
appointed to realise. the rents and profits 
of-the debutter estate, and the shebait's 
share, after payment of a maintenance 
allowance to be fixed by the Court, should 
be Zllocated for the payment of the plaint- 
iff8 debt. P 

Their Lordships will humbly advise His 
Majesty aecordingly. The first respondent 
will'pay the costs of the appeal. ` 

`K. l Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Watkins and Hunter. 

‘Solicitors for the Respondents:—Messrs, 
W. W. Box and Co, j : 4 i ` 
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LAHORE HIGH COURT. 
CIVIL Appeal ‘No, 845 op 1923. - 
March 4, 1926. - -- 
Present:—Mr. Justice Martineau and 
Mr. Justice Dalip Singh. ` 
OBEDUR RAHMAN ANDOTBERS `? 
—PLAINTIFFS——ÀPPELLANTS. ` >ù 
versus | 

DARBARI LAL AND otHers—DEFENDANTS - 
—HRESPONDENTS. > : : 

Landlord and tenant —Unlawful entry by‘ landlord, 
effect of—Lease, whether expires—Imrplied covenant 
for quiet -enjoyment—Breach—Suit for damages— 
Limitation—Limitation Act (IX of 1908), Sca. I, 
Arts. 109, 116—Estoppel—Inconsistent positions— Res 
judicata—Connected appeals —Common issue—Abaté= 
ment of some appeals—Decision of trial Court, whether 
res judicata. 

A landlord’s unlawful entry on the demised pre- 
mises during the continuance of a tenancy;though it 
may suspend his right to demandrent from the tenant, 
e not extinguish the currency of the lease. fp. 588, 
col, 2. 

It is inequitable to allow a party to resile in-a 
subsequent suit from an admission of fact made by 
him in a previous suit between the same parties. - [p. 
589, col. 1.] ; , 

A lessee's suit for damages by way of compensation 
for breach of the implied term for' quiet possession 
is governed by Art. 116 of Sch. I ofthe Limitatión 
Act. [p. 589, col. 2.] l | 

Where the same point is at issue in several connected 
appeals, the abatement of some ofthe appeals doeg 
not render the decision of the trial Court on the com- 
mon issue res judicata so far as the other appeals 
are concerned inasmuch as where an appeal: has been 
preferred the matter is.no longer res judicata but 
res sub judice and where the appeal is not finally heard 
and decided any matters involved therein cannot 
possibly be said to be res judicata. [p. 585, col. 1.] 

- First appeal from a decree of the Subordi- 
nate Judge, First Class, Delhi, dated the 
28th February, 1923. 

.Bakhshi Tek Chand and Mr. Ghulam 
Mohy-ud-Din, for the Appellants, 

Messrs. Moti Sagar, Sardha Ram, Mehr 
Chand Mahajan and Jagan Nath Bhandari, 
for the Respondents. : ee. a 

. JUDGMENT. | 

Dalip Singh, J.—This judgment wil 
dispose of Civil Appeals Nos. 845 and 847. 
of 1923. The connected, Appeals Nos. 1239 
of 1918 and 844 and 846 of 1923 have already 
been held to have abated and have been 
dismissed, < | 

These appeals are all connected and Mr. 
Moti Sagar has raised a preliminary objec- 
tion that the abatement of the other appeals 
makes the decision of the. trial Court final 
in those appeals, and as the point at issue, 
namely, whether a certain lease had expired 
or not, has been decided in those cases 
against the present appellants and as the 
same question is involved in the decision 
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of these appeals, the matter is res judicata 
between the parties. Iam unable to ac- 
cept this contention ` It is clear that where 
there has been an appeal the matter sno 
longer res judicata but res sub judice wmd 
where an appeal is not finally heard' and 
decided any matters theréin cannot possi- 
bly be said to be res judicata. I would, 
therefore, overrule the preliminary objec- 
tion. . : . 

I turn, therefore, to deal with the appeals 
on the merits. The relevant documents are 
all printed in the paper-book which is 
marked B for the purposes of these appeals 
and is First Appeal No. 844 of 1923. Re- 
ferences to pages in the paper-book must 
be taken, therefore, to bé references to the 
paper-book B, unless otherwise indicat- 
ed. ` 

It seems that seven persons whose pedi- 
gree table is given at page 13 gave a lease, 
or rather accepted a kabuliyat from certain 
persons: of nine shops onthe 17th April, 
1909. The shops belonged originally to 
one Karim Ullah. The five persons men- 
tioned in the pedigree-table whoie names 
do not figure in the document have, how- 
ever, been held ‘bound by the acts of the 
seven others by the-judgment of the Chief 
Court dated the 27th March, 1912, and it has 
not been seriously contended before us that, 
as a matter of fact, those persons were not 
so bound. It may be taken, therefore, that 
all the descendants of Karim Ullah joined 
in giving these nine shops on lease to the 
persons mentioned in the document. The 
plaintiffs-appellants in Appeal No. 845 of 
1923 are the original lessees or their 
representatives-in-interest. The defendants- 
appellants in Appeal No, 847 of 1923 are 
the same persons. The respondents in both 
appeals are the original lessors or assignees 
of their interest either by purchase or' by 
inheritance. The lessees claim that the 
lease has never come into operation because 
of the clausein the lease which states that 
the term of the lease will be considered to 


run from the day of taking óver possession . 


of thé entire property. 

Appeal No. 845 of 1923 is for ejectment 
of the defendants from shop No. 7 ‘and 
about one-half of shop No. 6 and for dam- 
ages by way of mesne profits from the 16th 
December, 1915, to the 15th November, 1918, 
from defendants Nos. | to 6, for the wrong- 
ful possession of shops Nos. 8 and 9. 

Appeal No, 847 of 1923 is from the suit 
by Rai Bahadur Sultan Singh and 20 
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others, plaintiffs and. defendants-respond- 
ents, for a declaration that the lease had. 
expired, and for possession of shop No. 8 
by ejectment, 

_ The main point arising in both appeals 
is really the same, namely, whether the 
lease has or has not expired, and the deci- 
sion of this issue practically decides 
the main question in dispute between the 
parties, 

Now, to see whether the lease has or hag 
not expired we have to turn to the lease 
itself and to construe that document 
Clause 1 of that lease makes the term of 
the lease run from the day of taking over 
possession of the entire property for a period 
of five years. The Counsel for the appel. 
lants has contended that this means that 
all the nine shops had to be handed over to 
the lessees either at the same time or at 
different times, but that the lease was not 
to commence until the day when all the 
nine shops came into possession of the 
lessees. As a matter of fact, the nine shops 
were at the time in the possession of other 
tenants located by the lessors. They were 
also under mortgage with possession to 
certain mortgagees, but as the right to 
locate tenants had been reserved to the 
mortgagors this last fact does not really 
make any difference in this appeal, 

Now, it is clear from cl. 6 of the lease 
which is printed at page 32, that the parties 
contemplated that possession of the shops 
would not be taken at once becausecertain 
shops were in the possession of tenants-at- 
will ou monthly tenancy, namely, shops 
Nos. 7, 8 and 9, and shops Nos, 11o € were 
in possession of tenants whose prior leases 
were not to expire till a day which is not 
very clear on the record, but which Counsel 
for both’ sides agree may be taken as the 
9th July, 1910. Clause 6 states that the 
lessees will now take possession of such 
shops of the nine shops occupied by the 
present tenants, the terms of the leases 
whereof had expired, and will take posses- 
sion of those, the terms of which have not 
yet expired, after expiration of the term of 
the previous lease. Receipts for possession 
were also to be executed by the lessees. It 
is clear, therefore, that the parties contem- 
plated that the possession would be given 
piecemeal so to speak, Three shops could 
be taken possession of immediatelf, and six 
shops could not be taken possession of at 
that time. It is now necessary to examine 
the history of certain shops in order to see 
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what the real question in dispute between 
the partíes is. 

Shops Nos. 8 and 9 were occupied by 
Rahim-ud-Din, Siraj ud-Din, and Nasir-ud- 
Din, On the 7th June, 1909 the appellants 
gave a notice to Rahim-ud-Din, ete. to 
vacate the shops, or rent would be charged 
at Rs. 50 per mensem for each shop. On the 
27th August the lessees brought a suit 
against Rahim-ud-Din, etc., for ejectment 
and enhanced rent at the rate of Rs. 50 for 
each shop. The plaint and the judgment 
in that suit are printed at pages 208 and 
210. The first appeal in that suit is appeal 
No. 662 of 1910 and the judgment of the 
Chief Court is printed at page 7. The suit 
was decreed on the 27th of March, 1912, by 
the judgment of the Chief Court, and im 
execution of that decree on the 26th August, 
1912, possession was given to the lessees, 
Thereafter one Parmeshri Das and others, 
who had purchased the shares of the five 
proprietors who had not apparently joined 
in the lease, brought a suit against the 
original owners and assignees, including 
Rahim-ud-Din and others and Sultan Singh 
and others, for partition of the nine shops, 
on the 18th October, 1913. The lessees were 
not parties to this suit and it was decreed 
on the 21st of November, 1913 (see pages 
132 and 135) In execution of the decree 
Parmeshri Das and others took physical 
possession of the shops that fell to their 
shares, and the appellants-lessees were 
dispossessed on the 30th November, 1913. 
The lessees filed objections under O, XXI, 
_r. 100. Their objections were accepted (see 
the judgment at page 36) on the lOth of 
June, 1914, and on the 12th June, 1914, 
Parmeshri Das and another brought a suit 
against the lessees for a declaration that 
they were not bound by the lease and that 
the order of the 10th June, 1914, was wrong. 
The judgment in this suit is printed at 
page 57. It was held that the lease was not 
binding on the plaintiffs and further that 
ihe lease had expired. This judgment is 
dated the 23rd of July, 1915. Before this 


judgment was delivered the lessees had 


been restored to possession on the 8th 
August, 1914. The lessees appealed and 
finally the Chief Court decided, on the 1st 
August, 1918, that the lease had not yet ex- 
pired, and the suit was dismissed. Mean- 
time, however, the lessees had again been 
dispossessed in December, 1915, in execution 
ofthe decree of the trial Court. On the 
12th of November, 1918, the lessees made an 
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application for restoration of possession 
and they got possession on the 15th Novem- 
ber, 1918. A review of the Chief Court 
judgment of the Ist August, 1918, was filed 
on the 30th October, 1918, and was rejected 
on the 17th January, 1919. In review it was 
held that it had been admitted that all the 
shops had never come into the possession 
of the lessees and, therefore, that the lease 
had not expired. But it added that there 
was no finding as to when it expired. It 
seems that since the 15th of November, 1918, 
the lessees have been in possession of these 
shops, and hence the suit brought by Sultan 
Singh out of which Appeal No. 847 of 1923 
arises, 

Shop No. 7 was in the possession of one 
Agha Jan. Agha Jan attorned to the lessees 
and paid rent to them directly from August, 
1909 to 12th January,1910. This evidently 
was under the terms of the lease of April, 
1909. On the 5th March, 1910, the shop was 
purchased by Parmeshri Das, ete, and 
Parmeshri Das managed to get a rent-deed 
from Agha Jan about the 9th April, 1910. 


‘Agha Jan thereafter refused to pay rent to 


the lessees appellants, On the 20th June, 
1910, the lessees brought a suit against 
Agha Janfor rent from the 13th January, 
1910, to the 8th June 1910. The plaint is 
at page 120. Parmeshri Das also sued 
Agha Jan for rent about this time. An 
application to implead Parmeshri Das in 
the lessees'suit was rejected (see page 219). 
The suit of the lessees was decreed only up 
to 9th April, 1910, on the ground of the sale 
to Parmeshri Das, On revision to the Chief 
Gourt the case was remanded for implead- 
ing Parmeshri Das. In the meantime, 
however, Agha Jan had departed to Mecca 
and on the 18th August, 1914, the suit of the 
lessees was at their request consigned to 
the record room to await the return of 
Agha Jan—Parmeshri Das remained in pos- 
session of the shop. 

In shop No. 6 the sub-tenants, Abdul 
Rahim and Abdul Wahab, seem to have 


. attorned tothe lessees on the Sth Septem- 


ber, 1910. Rent was paid from the 5th 
September, 1910, to the 29th of November, 
1913. . In the partition suit by Parmeshri 
Das, ete., 3/8ths of shop No. 6 fell to Par- 
meshri Das, Sultan Singh and others. On 
the 30th November, 1913, Parmeshri Das got 
possession of 3/8ths of the shop, 5/8ths 
remained technically with the lessees. Par- 
meshri Das realized half the rent and the 
lessees half from the sub-tenants, Abdul 
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Rahim and Abdul Wahab. After the 
decree on the 23rd July, 1915, in the suit 
brought by Parmeshri Das, etc , against the 
lessees it seems that the  sub-tenants 
attorned to Parmeshri Das from August, 
1915, and since then Parmeshri Das has 
been in possession, i 

Shops Nos. 1 to 5.—These shops were 
under a prior lease which was to expire on 
the 9th July, 1910. On the 23rd August, 
1910, on a suit for rent at enhanced rate an 
ex parte decree was obtained by the lessees 
on the 26th August, 1910. This suit was for 
rent for one morith atthe enhanced rate of 
Rs. 50 per mensem. The ez parte decree 
obtained was set aside and the suit was 
restored. On the 3rd of October, 1910, 
another suit was brought for rent for the 
next month. The two suits are printed at 
pages 83 and 86. The suits were stayed 
because of the pendency of Appeal No. 6v2 
of 1910 which was decided on the 27th 
March, 1912. Thereafter the first suit was 
withdrawn with leave to bring a fresh suit 
on the 16th October, 1912. The second suit 
was dismissed in default on the 22nd 
November, 1912 (see pages 85 and 88). On 
the 16th June, 1914, a suit for rent of shops 
Nos. 1 to 6 for various times and for eject- 
ment from shops Nos, 1 to 5 was brought 
by the lessees against the persons in occu- 
pation (see page 88). This suit was decided 
on the lst October, 1914, and it was held 
. that the prior lease had expired on the 12th 
August, 1910, and the suit was decreed for 
rent for various shops from the 27th June, 
1911, to the 26th of May, 1914, and ejectment 
was also decreed from shops Nos. 1 to 5. 
Certain rent for certain periods was held 
time-barred and was not allowed. On the 
lessees taking out execution they were 
resisted so faras ejectment was concerned 
by certain persons who claimed title through 
one Jai Narain, who himself derived title 
from the five proprietors who had not 
apparently joined in the lease. The pro- 
ceedings are printed at page 107 and the 
objections at pages 117 and 119. Symboli- 
cal possession was given on the 25th Novem- 
ber, 1914, to all the lessees, Thereafter 
on the 28th April, 1915, four suits were 
brought by the lessees against the persons 
resisting their claim. Three of these suits 
relating to shops Nos.1, 2, 3 and 5 were, 
tried together and decided on the 4th March 
1916 (see page 73). The suits were dismiss- 
ed gua ejectment, and there seems to have 
been no appeal from that decree. The suit 
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as regards shop No. 4 was decreed on the 
9th August, 1915, because the objector had 
vacated the shop during the suit. In execu- 
tion, however, the lessees’ possession was 
again resisted by other objectors. Various 
declaratory suits were instituted as regards 
this shop by various persons, but evidently 
these suits were never seriously contested 
and were either dismissed in, default or 
withdrawn, but it seems that the lessees 
were unable to get actual possession of shop 
No. 4. 

On these factsthe contention of the appel- 
lants is that they never at any time had 
possession of all the nine shops and that, 
therefore, the term of the lease, which was 
only to commence when all the nine shops 
were in their possession, had never com- 
menced to run at all. It is, therefore, 
necessary to examine the nature. of the pos- 
session that was contemplated to be given 
by the lease. 

From clause 6 it is clear that the posses- 
sion of shops whose lease had expired was 
to be taken immediately by the lessees and 
of shops whose lease had not expired pos- 
session was to be taken after expiration of 
the term of the previous lease. 

From clauses 3 and 4 it is clear that the 
lessees were at liberty to locate tenants, 
either the existingones or others, and were 
liable for the expenses of suits brought for 
the ejectment of the present tenantsor any 
other tenants, 

It seems to me clear from these clauses, 
firstly, that both parties knew that the shops 
were actually in possession of various ten- 
ants. Therefore, it is clear that both parties 
contemplated that only constructive posses- 
sion would or indeed could be given of the 
shops. Secondly, it is clear that it was the 
duty ofthe lessees to eject even the existing 
tenants. Therefore, if through any tenant 
asserting an adverse right against them they 
were unable to get immediate actual posses- 
sion, it would not follow from that that the 
possession contemplated by the lease had 
not been transferred tothem. Further it 
is clear that the possession of the various 
shops was evidently intended to be given at 
different times and it seems to me that 
having regard to all these facts the proper 
construction of the meaning of the words in 
clause 1 of the lease is that the term of the 
lease would run when alithe shops hhd been 
handed over to the appellants. It was not 
necesssary that on the date that the last 
shop came to be handed over to the appels 
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lants the other eight shops should also on 
that date be in their possession. If this 
construetion is correct then the case of the 
lessees must fail because it was the duty of 
the lessees to take possession of shops 
Nos. 7, 8 and 9 immediately and ther did 
actually get possession ofshop No. 7 and 
later on ofshops Nos.8 and 9. As regards 
shops Nos. 1t06 they could get possession 
only after,the 9thof July, 1910, and as 
regards'shop No. 6 they did get possession, 
and as regards shops Nos. lto 5 they. got 
rent-decrees against the existing sub-ten- 
ants who had refused to give up actual 
possession. All that thelessor could possi- 
bly be expected to do in the circumstances 
of the case was to execute the lease-deed 
and to give notice tothe existing tenants 
of the execution of the lease-deed. It is 
clear from page’83 of the paper-book that 
the lessees admitted that the proprietors 
had informed the mortgagees as well as the 
tenants of shops Nos. 1 to 6 ofthe lease, and 
from page 91 that the lessees did actually 
sue for the rent of shops Nos. 1 to 6, though 


they unfortunately had allowed certain rent 


to have become time-barred. They, took 
the date 9th July, 1910, to be the date from 
which their right to receive rent accrued. 
Sée also the statement of Iltaf ul-Rahman 
at page 98. In the circumstances, therefore, 
it seems to me that the constructive posses- 
sion which was contemplated by the lease 
liad been duly given tothe lessees and the 
lease commenced to run at the latest from 
the 9th July, 1910. From this it would, there- 
fore, follow that from the 9th July, 1915, the 
lease had expired. 

But even ifthis construction. is incorrect 
itremains to be considered whether, as a 
matter of fact, on the crucial date, namely, 
9th July, 1910, the lessees were or were not 
in possession of all the nine shops, Stress 
has been laid by Counsel for the appellants 
in this connection chiefly on shop No. 7. 
The contention of the appellants is that, 
though possession of shop No. 7 was acquir- 
ed by the lessees, on. the 9th March, 1910, 
after the purchase by Parmeshri Das of the 
interest of certain lessors, and onthe 9th 
April, 1910, when Agha Jan, the existing 
tenant, attorned to Parmeshri Das, the 
lessees must be considered to have lost 
possession of shop No.7. Ido not think 
that this contention can be sustained. Agha 
Jan having once attorned to the lessees wag 
not at liberty to attorn to some other party. 
Such an attornment as regards a thirdiparty 
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would be wholly null and void. Abdul 
Kadir v. Nur-ud Din (1). Itis contended, 
however,for the lessees that as Parmeshri 
Das was an assignee ofthe original lessors, 
the eviction by Parmeshri Das was an evic- 
tion by title paramount and that, therefore, 
the action of Agha Jan was not null and 
void and did dispossess the lessees, Rama- 
swami Thevan v. Alaga Pillai (2), Ammu 
Ammal v. Puthiaparambath Moidin (3) 
and Ram Chandra Chatterjee v. Pramatha 
Nath  Chatterjee (4) have been cited 
in support of these propositions, but 
those cases only lay down the principle 
that, where a tenant has leased a portion of 
the whole of his tenancy toa, sub-tenant 
and subsequently the originàl landlord by 
entry on the land causes a cessor of the 
tenant's title, then the sub-tenant is not 
bound to pay any further rent to his own 
landlord because of the eyiction by title 
paramount. Butin those cases it was the 
defeasible nature of the tenancy which 
enabled the landlord to put an end to the 
tenancy by entry on the land. A landlord 
who before the tenancy has expired enters 
on his tenant's property doesnot ipso facto 
cause the lease to. terminate unless a for- 
feiture of the tenancy has accrued. Inthe 
circumstances of this case Parmeshri Das 
had no right to terminate the five years’ 
lease granted by his predecessor-in-interest 
and, therefore, an entry by him was the 
same as an entry by a trespasser, and, 
though it might suspend the rent,due from 
the tenant, it could not. suspend the cur- 
rency of the lease or alter the nature of the 
possession already obtained by the lessees. 
As regards shops Nos. 8 and 9, the 
lessees admittedly filed suits for. eject- 
ment and for rent on the 19th July, 1909, 
and got decrees and, therefore, must be 
taken to have got constructive possession 
of these shops from the wth July, 1910. It 
is signifieant that in their suits for rents 
and ejectment they did not make the ori- 
ginal proprietors parties to the suits. 
would, therefore, hold that on the 9th July, - 
1910, the lessees werein possession of all 
the nine shops and that, therefore, even if 
the construction put- upon the words of . 
the lease by the lessees be accepted, the. 
lease commenced to run from the 9th 
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July, 1910, and therefore, expired on the 
9th July, 1915. 

In this eonnection, however, stress has 
also been laid on the judgment of the 
Ohief. Court printed at page 41, in which 
it. was held on an admission by either 
Parmeshri Das or Sultan Singh that the 
lessees: had not had possession of the whole 
of the property leased, and that the lease 
had, therefore, not expired on the lst of 
August, 1918. Now, what was really being 
decided in that case was whether the inter- 
pretation on the lease put by the learned 
Subordinate Judge was correct or not. The 
learned Subordinate Judge had held that 
the term of the lease commenced to run 
separately whenever possession of any one 
shop was given to the lessees. It has been 
conceded before us by Counsel for the re- 
spondents that this was an incorrect inter- 
pretation, of the lease. It was, however, 
necessary to decide the point about the 
expiry of the lease, because the learned 
Subordinate Judge had made that 8 ground 
for not giving possession to the lessees. 
The Chief Courtonly decided that ques- 
tion on the admission ofthe respondents 
in that case that the lease had not begun 
to run becàuse the lessees had not obtain- 
ed possession of the whole of the property. 
The Chief Court did not decide what the 
construction of the lease was, except that 
the eonstruetion of the learned Subordi- 
nate Judge was ineorrect. ltis admitted 
that that judgment is not res judicata 
within the meaning of s. 11 of the C. P. O, 
because the Court trying that suit was not 
competent to try this suit, but it is urged 
that the general principles of res judicata 
should apply and the respondents are, 
therefore, bound by the decision in that 
case. I do not see that the general prin- 
ciples of res judicata apply to the case, but, 
having regard to the conduct of the lessors 
and their assignees throughout, I do not 
consider that it would be equitable to 
allow them to resile from the admission of 
fact which was then made on their behalf. 
It has been contended by Counsel for the 
respondents that at any rate that admis- 
sion only binds Parmeshri Das and not 
Sultan Singh, because Sultan Singh was 
a defendant in that suit, but it is clear 
that though Sultan Singh was only a de- 
fendant his interest so far as this point 
was concerned was exactly the same as 
thatof Parmeshri Das, and he had through- 
out admitted the claim of Parmeshri Das. 
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He cannot, therefore, be said to have been 
a proforma respondent in that case. His 
interest as a defendant was contrary to 
the interest of his co-defendants. the 
lessees, and itis clear that he did actually 
move in the matter of the petition of re- 
view ofthis judgment againstthe admis- 
sion of fact. In other words he denied 
that he had made any such admission of 
fact, but the learned Judges held that 
he had made the admission and rejected 
the review petition. No distinction, there- 
fore, can be drawn "between Parmeshri 
Das and Sultan Singh, and I consider 
thàt he should be held equally bound like 
Parmeshri Das by that admission. 

It follows, therefore, that qua the present 
parties, namely, Sultan Singh and Par. 
meshri Das, it must be held that the lease 
had admittedly not expired on. the Ist of 
August, 1918. Therefore, the question 
arises to what mesne profits are the lessees 
entitled in this suit qua shops Nos, 8 and 
9, The lessees have sued for mesne profits 
from the 16th December, 1915, to the lóth 
of November, 1918, £e, for profits for 
three years less one month. The accounts 
of Parmeshri Das, which are not printed 
but of which -a certified copy hag been 
shown to us, show that Rs. 5,770 were re- 
ceived by him as rents from these Shops 
during that period. I consider, therefore 
that the lessees are entitled to estimate 
us ken il at this sum. 

e only point then leitto be deci 

is, whether the suit is barred by Tae 
or rather what article is applicable to the 
suit for damages. Thelearned Subordinate 
Judge has held that Art, 109 applies. It 
is clear, howeyer, from a perusal of the 
plaint as a whole that the lessees’ suit wag 
for damages by way of compensation for 
breach of the term of the lease, namely 
the implied term for quiet possession. in 
these circumstances it seems to me that 
Art. 116 would apply to the case. See 
Kodialbail Rymond Sevastian Lobo Y 
Kodialbail Devu Chetty (5) and Tricomdas 
Cooverjt Bhoja v. Gopinathji Thakur (6) 
and the commentary of Mr. Rustomji at 
page 452. Itisadmitted by Counsel for 
the respondents that if Art. 116 applies the 
lessees would be entitled to damages for 
the whole of the period claimed. 

i 33 Tad Oas et 44 O. 759 

. Oas. 156; ; ;1 BL, e 154 
L. J. 217; 95 0. L. J. 909; 39M. [Ly EDEN Ld 


262; 210. W. N. 577; (1917) M. W. N. 363: 5 P 
654; 19 Bom. L. R. 450; 44 I, A. 65 (P. oy 9 LW, 
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I would, therefore, accept the Appeal 
No. 8to of 1923 so far as to give the 
lessees & decree for Rs. 5,770 for damages 
by way of mesne profits for shops Nos. 8 
and 9 and would dismiss the appeal qua 
the ejectment of defendants from shop No. 
7'and about one-half of shop No. 6. 

It follows that the cross-obections of 
the respondents would also be dismissed 
with costs. 


Appeal No. 847 of 1923 would be dis- 


missed, 

In the circumstances of the case I would 
leave the parties to bear their own costs 
throughout, ; 

Martineau, J.—I concur. 

A, N. A. Appeal No. 845 accepted 

an part: 
Appeal No. 847 dismissed, 





ALLAHABAD HIGH COURT. - 
Kirst CIVIL APPEAL No. 64 or 1923. 
May 13, 1926. . 
Present;—Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 
Chaudhri MABTAB SINGH—PrAINTIFF— 
APPELLANT 
versus ; 
HUB LAL AND ANOTHER—DEFESDANTS — 
RESPONDENTS. 
C. P. C. (Act V of 1908), O. XXII, r. 1—Malicious 
prosecution—Surt to recover damages—Appeal—Death 


of plaintiff—Abatement. l A 
Where a suit to recover damages for malicious 


prosecution is dismissed and during the pendency of 
an appeal the plaintiff dies, the cause of action 
does not survive to his legal representatives and 
the suit abates. [p. 590, col. 2.1 

First appeal from a decree of the Sub- 
ordinate Judge, Mainpuri, dated the loth 
November, 1922. ; 

Mr. B. E. O'Conor, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT. 

Kanhaiya Lal, J.—The question for 
consideration in this case is whether the 
appeal filed by Chaudhri Mahtab Singh 
in a suit brought by him for damages for 
malicious prosecution, which was dismiss- 
ed by the Court below, has abated by reason 
of his death. 

The suit arose out of a charge brought 
by the defendants, Hub Lal and Gur 
Narain, against Chaudhri Mahtab Singh 
and certain other persons for having at- 
tacked them with lathis and caused them 
certai injuries. A trial followed, result- 
ing in the acquittal of Chaudhri Mahtab 
Singh and the conviction of certain other 
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persons for offences under ss. 147 and 323 
of the Indian Penal Code. Hub Lal filed a 
revision. against,the order of acquittal of 
Chaudhri Mahtab Singh in the Court of 
the Sessions Judge of Mainpuri, but the 
learned Sessions" Judge upheld the order 
of the trying Magistrate and held that 
Mahtab Singh was not present at the time 
of the riot and had been falsely dragged 


in. 

In the present suit Mahtab Singh claim- 
ed Rs, 6,500 damages for malicious prose- 
cution, and in.the, detail given by him'in 
the plaint he demanded Rs. 2,000 as com- 
pensation for physieal distress, Rs. 1,500 


- as compensation on account of loss ofre- 


putation (badnam) and Rs. 1,500 on account 
of costs incurred by him in his defence; 
The Court below found that the charge 
brought by Hub Lal and Gur Narain was 
not unfounded and that there was evidence 
to show that Mahtab Singh did take part in 
the affray. 

Since the institution of this appeal 
Mahtab Singh-died and subject to any ` 
legal objection as may be open to the 
other side, his legal representative;namely, 
his mother and widow, were brought on 
the record in his place, Suits for dama- 
ges for defamation and for damages for 
malicious prosecution are in a sense allied. 
The institution of a criminal proceeding 
by one individual against another.tends to 
a publication that he is guilty of the 
crime; for which he is being prosecuted, 
though the direct object may be either to 
secure his punishment or to harass or 
annoy him. There may be mental and 
physical distress caused by such charge 
besides loss of reputation for the time be- 
ing, but the injury caused by such a charge 
is, at all events, personal in its nature, and 
when the man to whom such injury has 
been caused dies without having institut- 


“ad a suit for the recovery of compensation 


or before that suit has been adjudicated 
in his favour, his right to sue or tocon- 
tinue the suit does not survive to his heirs, 
A personal action dies with the man and ` 
a right to claim damages for malicious 
prosecution, arising out of & charge of 
rioting and grievous hurt, such as was 
brought in this case, dies with the man 
who professes to bave been injured by it, 
In Rustomj Dorabji v. Nurse (1) where in 
a suit for malicious prosecution the defend- 


(1)62 Ind. Cas, 260; 44 M. 857; 40 M. L. J. 173; - 
(1921) M, W. N, 121; 20 M. L, T, 121; 14 L. W. 200, 


(98-1; ©. 1926] - 
ant died after the institution of the suit, 
but before judgment was given in it, it 
was held that the right to sue did not 
survive to the legal representative within 


the meaning of O. XXII, r. 1of the C. P.. 


O. In Murugappa Chettiar v. Ponnuswami 
Pillai (2) where a person who sued for 
damages for malieious prosecution and 
obtained a decree but preferred an appeal 
claiming more damages than he had been 
&warded and died before the appeal was 
decided; it was held that the appeal filed 
by him could not be continued by his 
legal representatives.: In Motilal Satya- 
narayan v, Harnarayan Premsukh (3) 
where a person who had filed a suit for 
damages for malicious prosecution had 
died after the institution of the suit, it 
was held that his legal representative 
could not continue the action to recover 
the pecuniary loss which he had.suffered 


in defending himself against the prosecu- 


tion. In Marwadi Motiram v. Samnaji (4) 
where a suit for damages for malicious 
prosecution was dismissed and the plaintiff 
died during the pendency of an appeal 
preferred by him, it was held that the ap- 
peal abated and his legal representative 
had no right to prosecute the appeal. The 
Same view has been taken in Punjab Singh 
v. Ramautar Singh (5), 

A reference has been made on behalf of 
the appellants to 8. 89 of the Probate and 
Administration Act which has now been 
replaced by s. 306 of Act XXXIX of 1925. 
This provision, however, only authorises 
an executor or administrator to recover 
all demands due to a deceased person, and 
to enforce all rights to prosecute or defend 
any suit or proceeding in favour of or 
against the person at the time of his de- 
cease, except causes of action for defama- 
tion, assault or other personal injury not 
causing the death of the party concerned, 
and except also cases where after the death 
of the party the relief sought could not 
be enjoyed or the granting of it would be 
nugatory. The relief which Mahtab Singh 
was here claiming was a relief for the 
personal injury he professed to have suffer- 
ed by reason of what he described as a 
false charge brought against him by the 

(2) 62 Ind. Cas. 757; 44 M. 828; 13 L. W. 705; (1921) 
M. W.N. 438; 41 M. L. J. 30 


. . d. 904. 
(3) 73 Ind. Cas. 365; 47 B. 716; 25 Bom. L. R. 435; A, 
I. R. 1923 Bom. 408. 


(4) 38 Ind. Cas. 823; 31 M, L. J. 772; 20 M. L. T. 303; 
(1916) 2 M. W. N. 280 


(5) 52 Ind, Qas, 348; 4 P. L, J, 676; (1920) Pat. 52. 
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defendans-respondents. The expenses in- 
curred in the defence were only incidental 
to that cause of action just as medical 
expenses would have been incidental to 
any injury caused, and if that cause 
of action does not survive, the claim for 
incidental expenses falls through with it. 
Act XII of 1855 authorises executors, ad- 
ministrators or legal representatives to sue 
and ba sued for certain wrong occasioning 
pecuniary loss to the estate of a deceased 
person where an action might have been 
maintained by such person for compensa- 
tion for such wrong in his lifetime. But 
the wrongs there referred to are similarly 
wrongs caused to the estate, as distinct 
from personal injuries; for in the case of 
personal injuries, whether mental or physi- 
cal, the cause of action dies with the death 
of the person injured. A reference has 
also been made tothe decision in Krishna 
Behari Sen v. Corporation of Calcutta (6) 
where on & consideration of the terms of 
s. 89 of the Probate and Administration 
Act (V of 1881), a right to sue for com- 
pensation in respect of certain damages 
said to have been caused by the wrongful 
conduct of the Corporation of Caleutta 
was deemed to survive in favour of the 
legal representative of the person to 
whom the wrong was caused. That was 
a case in which an order had been issued 
by the Corporation of Calcutta to a certain 
person calling upon him to show cause 
why an order should not be passed pro- 
hibiting him from using certain premises 
on the ground that they were unfit for 
human habitation, and on the failure 
of his prosecution a claim was laid by 
him for pecuniary loss incurred in the 
defence and for damages for mental trouble 
and annoyance and loss of time. On the 
death of that person the claim was press- 
ed by his heirs, but they were directed 


‘to obtain Letters of Administration to his 


estate before any portion of that claim 
could be entertained as a claim under 
s. 89 of that Act. Apart from the peculiar 
circumstances of that case, that decision, 
as pointed out by Das, J., in the case of 
Punjab Singh v. Ramautar Singh (5) has 
never been subsequently followed by the 
Calcutta Court. Section 89 of the Probate 
and Administration Act and Act XII of 
1855 aredesigned to protect suits for wrongs 
done to the property of a deceased person 


(6) 31 C. 993; 8 0. W, N. 746. 
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but do not extend that. protection to com- 


pensation’ for personal injury, the right to 


which dies with the death of the person in 
jured. = M 

It has been argued on behalf -of the 
plaintifis-appellants that. the. expenses.in- 
curred by Mahtab Singh in his defence 
were expenses paid by him out of his estate. 
But as pointed out in Josiam Theruvengada 
Chariar v. Sami Iyengar (7) the rule actio 
personalismoritur cum persona isnotinterfer- 
ed with merely because the person incurred 
in his lifetime some expenditure of money 
in consequence of the personalinjury,. The 
causs of action for a suit for. compensa- 
` tion for such personal injury arises when 
the injury is caused, and the costs incurred 
in meeting the defence are only incidental 
to the main cause of action- and may .help 
to measure the damages to which the person 
injured may be entitled. The cause of 
action forsuch damages is by no means 
different from the real cause of action 
arising from personal injury and the claim 
for the costs incurred in connection. with 
that cause ofaction dies with it.too, This 
appeal must, therefore, be deemed to. have 
abated and the right tosue does not survive 
to the legal representatives of the deceased. 
If any costs have been incurred by the 
defendants-respondents since the substitu- 
tion of the names of the appellants in the 
place of Mahtab Singh’ deceased those 
costs will-be charged against the appellants 
including fees in thia Court on the higher 
scale. 

Ashworth, J.—I agree in 
passed. The only question arising in this 
appeal is whether Musammat Prem Kunwar 
and Chaudhari Raghunath Singh are 
entitled to continue this appeal which was 
filed by Chaudhari Mahtab Singh. The 
provision of law applicable to the decision 
of this question is to be found in O. XXII, 
r. l as read with r. ll of the C. P. C. 
These two rules provide that the death of 
an appellant shall cause an appeal to abate 
unless the right to sue survives the original 
appellant's death. The rightto sue was a 
right to sue for malicious prosecution. It 
is for the persons desiring to prosecute the 
appeal to show that such a right of suit 
survives the death of the person injured or 
complaining of injury. The appellant's 
Counselhas relied on s,,89 of the Probate 
and Administration Act which is now s. 306 


(T) 5 Ind. Cas. 937; 34 M, 76; 7 M, L. T. 195; (1910) 
M, W. N, 543; 20 M, L, J. 760, 
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cf the Indian Succession Act of 1925. That 
section in effect provides that an executor 


. or administrator may prdsecute a suit where 


it is based on a cause of action other than: 
one -arising from defamation, assault or 
other personal injuries. The section, how- 
ever, provides that if the personal injury 
caused the death of the person injured, 
this exception shall not prevent his executor 
or administrator from suing. lt is clear 
that the word ‘personal’ in ‘the. section . is 
not confined to the meaning ‘physical’ and 
that the exception will apply to a suit for 
malicious prosecution.. There can be no" 
suggestion that the injury caused by thé 
malicious prosecution 'can have caused the 
death. of the deceased. The exception, 


therefore, will operate, and thiss. 3046 so far ` 


from assisting the present appellants is 
destructive of their claim to continue thé 


appeal. It might also be urged that s. 306 


does not really apply in this case as the 
appellants cannot claim to be the executors 
or administrators of the original appel- 
lant, all these persons having been memi- 
bers of a joint Hindu family. Reliance 


is also placed on s,-1 of Aet - X XI« of 1855 ' 


which is. an Aot, to- enable. executors; 
administrators, or representatives to sue or 
to be sued for certain wrongs. 
cient to say that the right secured to an 
executor, administrator or representative to 


sue in respect of a wrong-committed against 


the deeeased person is restricted to a case 
where the wrong--was committed within 
one year of that. person's death: © This is 
not the case in the present-appeal. The 


wrong was committed.on the:lst of Septem- ` 


ber, 1921, and the original appellant died 
on the 8th January, 1925. The appellants 
would invoke Krishna Behari Sen v: 
Corporation of Calcutta (6) which: cer- 
tainly appears. to be in their favour, but 
this. decision is said not to-have: been 
followed in any.other case by the -Calcutta 
High Court or by any other High Court; 
whereas there.are many decisions of various 
High Courts, some of which have been re- 
ferred to by my leargBed brother, which are 


against the present contention. There can 


be no doubt that if the matter had to be 
decided.ón general grounds, the principle 
of actio personalis moritur - cum: persona 
would prevail There is nothing in. any 


Indian enactment which, in my opinion, ` 


suggests that it was the intention of the 
Indian Legislature to reject this principle, 
Z, K. Appeal dismissed, 


It is suffi- . 


— 
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ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS PETITION No. 185 
or 1926. 

September 1, 1926. 

Present: —Mr. Justice Sulaiman and 
Mr, Justice Banerji. 

Pandit RAM SAROOP—AccUSED— 

APPLICANT’ 
VETSUS 
HMPEROR—Opposrrsz Parry. 

Cr. P. C. (Act V of 1898), s. 561 (a)—Appeal to 
Privy Council —High Court's power to grant bail pend- 
ing appeal—Inherent jurisdiction. i 

The High Court has inherent jurisdiction to grant 
bail pending appeal tothe Privy Council in a case 
which .has been disposed of by it when the ends of 
justice require it. [p. 593, col. 2] 

.Queen-Empress v. Subrahmania Ayyar (2) fol- 
lowed. 

Diwan Chand v. King-Emperor (1), not followed. 


Application for bail 

Mr. Uma Shanker Bajpai, for the Appli- 
cant. 

Mr. G. W. Dillon, Government Advocate, 
for the Respondent. 


JUDGMENT .—OCriminal Miscellaneous 


Applications Nos.185 and 186 are connected 
and are applications for bail together with 
& prayer for stay of proceedings. It ap- 
pears that the two applicants appeared 
before Election Commissioners and gave 
evidence, The Commissioners came to the 
conclusion that they were respectively 
guilty of forgery and perjury, and started 
proceedings under s. 476 of the Or, P. O. 
The High Court in revision held that that 
Court, not being a Civil, Revenue or 
Oriminal Court, had no jurisdiction to pro- 
. ceed under s. 476, but that there was no- 
thing to prevent the Commissioners from 
filing a complaint, Their report to the 


Criminal Court was treated as a complaint. ` 


The applicants were accordingly prosecuted, 
but acquitted by the Trying Magistrate. 
On appeal by the Government to this Court, 
the Bench hearing the appeal came to the 
conclusion . that the acquittal was improper 
and that the accused persons were guilty. 
The appeal was accordingly allowed and 
they were convicted and sentenced to nine 
months’ rigorous imprisonmenteach. There 
was a further order directing Ram Saroop 
accused, respondent, to pay the costs of the 
Government. ; , 
Beforesurrendering and before any appeal 
to their Lordships of the Privy Council 
was actually filed, the accused applied to 
this Court for bail on the ground that they 


had sent instructions to a Solicitor in Eng- . 


26 
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leave, The High Court naturally refused 
to entertain the application so long as the 
accused had not surrendered. After in- 
formation had been received that they bad 
surrendered, the Bench dismissed the 
application but “without prejudice to the 
right to bring another application in the 
event of special leave being granted by the 
Privy Council.” 

“It now appears that a petition for special 
leave has been lodged, but owing to the 
vacation if has not yet come up before 
their Lordships ànd is not likely to be 
considered before October next. The ac- 
cused haveaccordingly applied afresh for 
being released on bail. 

The first point which has been raised 
before us is as to whether we have jurisdic- 
tion to grant bail in a case which has been 
disposed of by this Court and in which an 
appeal may be, or, is, pending in the Privy 
Council The Punjab Chief Court in the 
case of Diwan Chand v. King-Emperor (1) 
came to the conclusion that it bad no 
power under s. 478 of the Code to release 
8 person on bail pending an appeal to the 
Privy Council. Their attention was drawn 
to the case of Queen-Empress v. Sabrah- 
mania Ayyar (2) but they distinguished 
that case on the supposition that the deci- 
sion might have been based under the 
High Court’s Charter. The last mentioned 
case, however, shows that when the accused 
applied for bail to the Judicial Committee 
their Lordships expressed the opinion that 
the matter should be decided by the Madras 
High Court, The Madras High Court clear- `` 
ly eame to the conclusion that it had 
jurisdietion to make an order in that case, 
releasing the accused on bail pending the 
decision of the Privy Council. That case 
was decided when the old Code was in 
foree and there was no express section 
underthe Code as to inherent jurisdiction, 
We are of opinion. that a High Court has 
certainly inherent jurisdiction to stay the 
execution of its own order when the ends 
of justice require it. In cases where an 
&ppeal has been admitted by their Lord- 
ships of the Privy Council and there is a 
fear that the sentence would expire hefore 
the appeal can be disposed of it would be 
within the power of this Court to grant 
bail. Such inherent power must be deemed 

(1) 15 P. R. 1908 Cr.; 19 P. W. R, 1908 Gr; 8 Or. L. 


. 89, 
(2) 24 M. 161; 2 Weir 657, 
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“to. exist in the High Couri. 
: òf, the Or..P. C. it is expressly provided 
- that nothing in that Code shall be deemed 
“to limit or.afféct the inherent power of the 
High, Court to make such, orders as may be 
` necessary., to give effect to any order under 
;, this Code‘or to prevent: the, abuse of the 
i ‘process of | any Oourt or otherwise to secure 
, the ends of justice. Weare, therefore, clearly 
of opinion that we have jurisdiction to 
i. this. application and to grant 

al 
. The question still remains whether it. is 
z proper to do so. We have already pointed 
out that the. Bench when dismissing the 
former application remarked that if it 
should happen that special leave to appeal 
is given by the Privy Oouncil it would 
be open to the applicants to apply to this 
Court for’ bail Nothing has happened 
singe that’ date which has substantially 
altered the position. Even at that stage 
the High Court, in view of the prospective 
appeal, had jurisdiction to grant bail but 
refused to do so remarking that there 
would be ‚a right to apply after the special 
leave had’ been granted. All that has hap- 
pened is thata petition for special leave 
has been lodged, but no special leave has 
yet been granted. i 

"We, should like to add that the appli- 
cants have hot filed before us any copy 
of theif petition of appeal or of any affidavit 
that they might have sent, which would 
show to us that this case comes within the 
rule laid down by Viscount Haldane in the 
cise of Dal Singh v. Emperor (3). We, how- 
ever, think that the realisation of the costs 
directed to be paid by the accused Ram 
Sdroop should be stayed as no harm can 
accrue by the stay of those proceedings 
until October next. We accordingly decline 
to grant the ‘application for bail at this 
stage leaving. it open to the applicants 
to apply again if the special leave is 
granted by the Privy Council, but we 
direct that- the proceedings relating to 
the realisation of the costs be stayed till 
the disposal of the petition for. special 
leave. 

A. N. A, Order accordingly. 

(3) 39 Ind. . Cas. 311; 15 A. L. J. 475; 1 P. L., W, 
661; 19 Bom. L. R. 510; 21 C. W. N. 818; 26 CO. L. J, 
13; 6 L. W. 71; 22 M. L. T. 31; (1917 m Me 
18 Cr. Ln J. 471; 86 L. J. P. 140; 3 . 555; 
44 0. 876; 1l Bur. L. T. 54; 13 N, E R. “too: 44 I, 
A.137;*110 L.. T. 621; 618. 4. 981; 908 T. L, R. 249 
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. PATNA HIGH COURT. 
ORIMINaL Revision No. 400 or 1926. 

July 14, 1925. i 

Present:—Mr. Justice Kulwant Sahay. 
ANANT PRASAD RAY AND ANOTHER— 
ÅCOUSKD—PETITIONERS 
| versus 
EMPEROR— OPPOSITE PARTY. 


Penal Code (Act XLV of 1860), ss 79, 812—Cr. P. C. — 


(Act V of 1898), s. 59—A rest by private. person —Un- 
lawful deténtion—O Fence, nature of. 

‘Section 59 of the Cr. P: C. makes it compulsory for 
a person arresting another person to take him to a 
Police Officer and to make him overto such Police 
Officer or, in the absence of a Police Officer, to take 
him to the nearest Police Station. [p. 597, col. 1.] 

Where, therefore, a person arresting another person 
instead of taking him to a Police Officer or to the 
nearest Police Station, keeps him unnecessarily in his 
own custody without making any effort to hand him 
over to the Police, he is guilty of an offence under s. 
342 of the Penal Code and is not protected by the pro- 
visions of s..79 of the Code. |p. 596, col. 2.] 

Revision from a decision of the Addi- 
tional Sessions Judge, Muzaffarpur, dated 
the 29th May, 1926, modifying that of the 
Magistrate, First Class, dated the 12th April, 


1926. 


Messrs. S. Sinha, S.. P. Varma and D. 
N. Dass, for the Petitioners. 

The Government Advocate, for the Op- 
posite Party. ` 


JUDGMENT.—The petitioners were 
convicted by a Magistrate of the First Class 
of Muzaffarpur under ss. 143 and 342 of the 
Indian Penal Code. Anant Prasad Ray 
was sentenced toone month's rigorous im- 
prisonment and to pay.a fine:of.Rs.. 100. 
under s 342, and Bhawani Singh: was'sen- 
tenced to three months’ rigorous imprison- 
ment and to pay- -a fine of Rs. 100 under 
the said section. No separate sentence was 
passed under s. 143 of the Indian Penal 
Code. On appeal the learned Sessions 
Judge has upheld the convictions of the 
accused; but .he has set.aside the sentence 
of imprisonment upon Anant Prasad Ray 
and has affirmed the sentence passed upon 
Bhawani Singh. 

The charge agih the petitioners wag 
of being members of an unlawful assem- 
bly with the common object of wrongfully 

confining one Gulam Mohiuddin and of 
having wrongfully confined the said Gulam 
Mohiuddin, The occurrence took place in 
the afternoon of the Ilth of January, 1926, 
It appears - that. the complainant Gulam 
Mohiuddin is-a tailor and lives at Darjee- 
ling. He used‘ to come one to the. plaing 


fes Í 0. 1920] - 
about the middle of November and go back 
again in the middle of March every year. 
His case is that he married the girl Krishna- 
“maya or Kalimaya at Darjeeling in July, 
1925, after converting her into Muham- 
madanism; that he lived with the girl at 
Darjeeling for about four or five months 
and then went toa place called Mal Junc- 
tion in the District of Jalpaiguri. There 
he lived ina house within the -compound 
of one Mr. Gibbs, a Railway Engineer, and 
worked for him asa tailor, The girl Krishna- 
maya used to live with him and the 
party were there joined by the father of 
the complainant Gulam Mohiuddin. On 
the 7th of January, 1926, Mohiuddin with 
his wife and father left Mal for Muzaffar- 
pur and reached Muzaffarpur on the 8th of 
January. They stayed there for three days 
and on the day of occurrence, viz, the 
llth ofJanuary, 1926, Mohiuddin came to 
the Railway Station at Muzaffarpur with 

the girl Krishnamaya and was waiting 
 'there for the train intending to send the 
girl with his father to his native village in 
Sultanpur. While the couple were sitting 
the petitioner Anant Prasad who is a 
Railway Signaller at Muzaffarpur came up 
to them and inquired who the woman was. 
- The complainant replied that she was his 
wife. Anant Prasad had his suspicions 
aroused because the girl was dressed like 
a- Hindu and because she appeared to bea 
minor, and he apparently thought that the 
complainant was enticing away a minor 
Hindu girl. He sent words to the Arya 
Samaj who were holding a meeting in the 
Dharamshala, about 500 yards from the 
Railway Station. In the meantime the 2nd 
petitioner, Bhawani Singh, came up and 
he also began to question the complainant. 
While this was going on, a motor car ar- 
rived with a number of “volunteers” from 
the Dharamshala, and it is stated that some 
one from the motor car gave orders that 
the couple should betaken to the Dharm- 
shala. As is to be expected, a mob col- 
‘ Jeeted there and the attention of two Police 
-constables was drawn who came and sug- 
gested that all persons concerned should 
be taken to the Police Station whieh was 
on the Station platform. A move appears 
fo have been made towards the Police Sta- 
-tion; but subsequently the mob turned 
and wanted totake the girlto the Dharm- 
shala. There wasan attempt to separate 
the girl from the complainant. The com- 
plainant says that hè was holding her by 
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the right arm while the petitioner Bhawani 
was holding her by the left arm, when 
the petitioner Anant Prasad struck the 
complainant with shoes, and inthe hustle 
the girl got separated from him and was 
taken by the mob to the Dharamshala. 
The complainant slipped away and came 
out by another gate and outside the Stetion 
compound at the Dharamshala Saraiyagun] 
road he came across a hackney carriage; 
he hailed the driver and asked him to take 
him to the Police Station, he had got into 
the carriage, but a portion of the mob had 
followed him and came and surrounded the 
carriage and dragged him out of it and 
took him to the Dharamshala where a Sub- 
Inspector, Ramjanam Dube, was on duty. 
The Sub-Inspector saved the complainant 
from the mob. Inthe meantime the -girl 
Krishnamaya had also been taken to the 
Dharamshala. The Sub-Inspector recorded 
her statement which amounted to a charge 
under s. 366, Indian Penal Code, against 
Mohiuddin. The Sub-Inspector then took 
the complainant Mohiuddin to the Railway 
Station and from there to the town Police 
Station, and then at about ll P. m. he 
took him to the Railway Police Station 
and left him there in the custody of the 
Sub-Inspeetor ofthe Railway Police. The 
Sub-Inspeetor of the Railway Police Station 
produced him in Court the next day ona 
charge under s. 366, Indian Penal Code, and 
he was released on bail at about 4 P, m. 
The next day on, the 138th of January a 
complaint was lodged by Mohiuddin before 
the Sub-Divisional Magistrate. against the 
present petitioners and two others. The 
case was tried by a First Class Magistrate 
who convicted the present petitioners and 
acquitted the other two accused. 

Upon the findings arrived at by the 
Courts below itis clear that the incidents 
appearing in the petition of complaint as 
wellas in the examination of the complain- 
ant have been sufficiently established. The 
whole question is whether the action of 
the accused amounted to an offence under 
ss. 143 aid 34/2, Indian Penal Code, and 
whether it has been established that each 
of fhe accused was guilty under the said 
sections, 

As regards Anant Prasad, it appears 
that he was the man who -first noticedsthe 
girl in the company of the complainant, 

It is stated that the girl was a minor 
and the learned Sessions Judge has pro- 
ceeded on that assumption, It is also 
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clear that she was dressed like a Hindu. 
All that” Anant Prasad did was to ques- 
tion the ‘complainant asto who the woman 
was, and on his suspicions being aroused 
he sent a man to the Dharamshala to in- 
form the Arya Sámajists about it. He was, 
nó doubt, with the mob when a move was 
made towards the Railway Police Station 


at the suggestion of the- two constables; 
but it has been found that he took no part’ 


in any ofthe incidents outside the Station 
compound. In the Station compound itself 
nothing appears to lave been done by 
Anant Prasad which would’ amount to a 
wrongful confinement of the complainant. 


The learned Sessions Judgein dealing with’ 


the case of each of the accused observed 
that the offence of wrongful confinement 
was complete when the complainant was 
made to sit outside the waiting room and 
it was complete also as soon as the mob 
took him back towards the Station entrance, 
Now, there is nothing in the petition of 
complaint or in the examination of the com- 
plainant, to show that he was made to sit 
outside the waiting room in the Railway 
Station. In his déposition at the trial, all 


that he says is that while he was sitting’ 


near the ‘portico of the Railway Station 
with his wife Anant Prasad camé and asked 


him who the woman was: thé ‘complainant’ 


said she was his wife; Anant Prasad replied 
that she was dressed like a Hindu and he 
sent aman telling him to go tothe Arya 


Samaj and report that the complainant was. 
taking away a Hindu girl: the complainant. 


said she was a Hindu once but had become 
4. Muslim and that he had married her in 
the nikah form: in the meantime Bhawani 
Singh came and questionéd him and told 
him to sit outside and made him and his 
wife sit on the steps outside the Inter 
Class female waiting room and. again ques- 
tioned his wife. This is all that is stated 
in the deposition of the complainant as re- 
gards his being made to sit outside the 
waiting room. Anant Prasad does not ap- 
pear to be in any way concerned in making 
him sit there. No mob had collected and 
no unlawful assembly had been formed 


at that time, and if Bhawani Singh made 


the complainant sit down on the steps out- 


sidethe waiting room, Anant Prasad can- 


not be guilty of wrongful confinement in- 
asmueh as there is no allegation of his 


taking any part in making the complain- ` 


ant sit there. When the mob collected in 


“the beginning it does not appear that ii 
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was the common intention of the. mob to 
commit any offence of wrongful confine- 
ment. it was a mob which usually collects 
under such circumstances, and it cannot be 
said that the mob was actuated. by any 
common object of committing any, offence. 
The petitioner, Anant Prasad, admittedly 
took no part in the incidents outside the ` 
Station compound, and I am of opinion 
that heis not guilty either of being mem- 
ber of an unlawful assembly or of having 
wrongfully confined Gulam Mohiuddin. In-. 
deed the unlawful assembly had not form-. 
ed at the time when. Anant Prasad 
was questioning Mohiuddin, nor does it 
appear, that there wasany unlawful assemb- 
ly at the time a move was made towards 
the Railway Police Station or when the. 
mob turned back. The story of the com- 
plainant that Anant Prasad struck him 
with shoes while he was holding the arm 
of the girl and the girl got separated has | 
not been established. lam, therefore, of 
opinion that the conviction of the petitioner, 
Anant Prasad Ray, cannot be maintained. 
His conviction must be set aside and the. 
fine, if paid, will be refunded. 

As regards the petitioner Bhawani Singh- 
the position is quite different. Although, 
it does not appear that there was any, un- 
lawful assembly while the mob was within. 
the Railway Station compound yet there, 
was unquestionably an unlawful assem- 
bly when the complainant Gulam Mohi-. 
uddin was pursued when he leit the 
Station compound and when he was sur- 
rounded in the hackney carriage and drag-. 
ged out of it and taken to the Dharam- 
shala. There was also the offence of wrong- . 
ful confinement upon the facts found by 
the learned Sessions Judge. The argument 
of the learned Counsel for the petitioners 
is that the petitioner was justified in doing 
what he did unders. 59 of Cr. P. C. 1t is 
contended that under this section he was 
entitled to arrest any person who in. his 
view committed a non-bailable and cogniz- 
able offence. The offence alleged to have. 
been committed by the complainant, Mo- 
hiuddin is said to be an offence. under s.. 
966 of the Indian Penal Code and the fact 
that the complaint of the girl under this 
section was dismissed will in no way affect 
the petitioner as he was protected by the 
provisions of s. 79 of the Indian Penal Code. 
In my opinion this contention cannot pre- 
vail. No doubt the offence under s. 366 isa — 
continuing offence and, if the complainant, 
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Mohiuddin, had abducted the girl with the 
intention stated in s. 366, the offence would 
. bea continuing offence and would be com- 
" mitted in view of the petitioner, and 
although it might subsequently turn out 
that the case was not of abduction, yet 
, 8. 79 of the Indian Penal Code would 
protect the petitioner if he arrested the 
. complainant under the bona fide though 
` mistaken impression that an offence was 
' being committed in his presence under 
8. 366, Indian Penal Code. But s, 59 of 
“the Or. P.C. makes it compulsory for the 
"person arresting another person to take 
him toa Police Officer and to make him 
over to such Police Officer or, in the absence 
of a Police Officer, to take him to the 
nearest Police Station. In the present case 
the nearest Police Station was the Railway 
Police Station on the Station platform. It 
is contended that there was a Police Officer 
at the Dharamshala and the petitioner, 
Bhawani Singh; knew that there was such 
~an officer there and he took him to that 
Police Officer. But it is clear from the evi- 
dence that the petitioner did notintend to 
. take him tothe Police Officer but to the 
Sabha of the Arya Samaj, and the Police 
Officer rescued the complainant from the 
mob. No doubt, the Sub-Inspector says that 
he asked the petitioner, Bhawani Singh, to 
keep back the moband he with his volunteers 
did so; but that would not amount to the 
petitioner, Bhawani Singh, taking the com- 
plainant to a Police Officer and making him 
 overto him. Moreover, the.offence of wrong- 
ful confinement was complete when Bhawani 
Singh made the complainant sit on the 
steps outside the waiting room within the 
Railway Station. There was no justification 
forhim todo so. If hearrested the com- 
plainant under s. 59 of the Cr P. ©., it was 
incumbent upon him to take him at once 
to the Police Station which was at the 
Station platform itself. I am of opinion 
that the conviction of the. petitioner, Bha- 
wani Singh, cannot be disturbed. The 
conviction passed upon him must, therefore, 
be affirmed. 

As regards the sentence, the learned 
Sessions Judge observed that there was a 
certain amount of justification for suspect- 
ing that the girl wasa Hindu and a minor 
and if the petitioner had confined himself 
to making inquiries his conduct would be 
excusable; but he considered that the 
conduct of the petitioner though excusable 

nd not influenced by much wrongful 


In re SAMIULLAH SAHIB. ` ; i 
intention might have led to dangerous 
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rioting ‘and that a man who starts a 
quarrel between Hindu and Muhammadans 
1s playing with fire near a powder magazine 
and that on account of danger of such acts 
he must be restrained by a deterrent 
sentence. For these reasons, although he 
Bet aside thesentence of imprisonment so 
far as the petitioner, Anant Prasad, was 
coucerned he affirmed the sentences passed 
upon Bhawani Singh. Iam of opinion that 


-having regard tothe circumstances of the 


case and the facts found and established 
upon evidence, a sentence of imprisonment 
is not called for even in thecase of Bhawani 
Singh. If he had merely arrested the com- 
plainant and taken him to the nearest 
Police Officer orto the Police Station his 
action upon the findings of the learned 
Sessions Judge would have been justifi- 


.able. No doubt, itis dangerous to do any- 


thing which may lead to communal dis- 
turbances; but this fact would not justify 
a Court passing deterrent sentences and 
ignoring the facts standing in favour of the 
accused, Iam of opinion that the sentence 
of fine would be sufficient to meet the ends 
of justice in the present case. Therefore, 
while upholding the conviction of the 


petitioner Bhawani Singh, I set aside the 


sentence of imprisonment and affirm the 
sentence of fine, 


Z, K, Order accordingly. 


LEE AK -I 


MADRAS HIGH COURT. 
CRIMINAL HavIsioN Cass No. 33 
or 1926. 

(Og1MINAL Revision PETITION No. 26 
oF 1926.) 

September 6, 1926. 
Present:—Mr. Justice Jackson, 

In re SAMIULLAH SAHIB AND 
OTHERS—ÀcOUSED Nos. 1 To 9 AND 11—20 
PETITIONERS. 

Cr. P. C. (Act V of 1898), s. 289—Theft by several 
persons of fish from waters—Joint trial, legality of 
Same transaction, meaning of—Identity of purpose 
what constitutes. 

A numberof persons were tried and convicted at 
one trial of offences of stealing fish in prohibited 
waters under ss. 379 and 447, Indian Penal Code. 
There was no evidence that it was done as a result 
of prior consultation or conspiracy though they had 
gathered at the same time and at the same place for 
a similar purpose: 

Heid, that inasmuch as there was no identity of 
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urpose or common object the joint trial was illegal. 

. 599, col.-1.] ! 

Choragudi Venkatadri v. Emperor (3), relied on. 

Whenever the applicability of s. 239, Cr. P. O., is 
doubtful.it is betterthat the accused should be tried 
separately: [ibid.) 

Petition, under ss. 435 and 439 of the Cr. 
P. O, 1498, praying the High Court to 
revise à judgment of the Court of the Sub- 
Divisional Magistrate, Bandur, in C. 
No. 9 of 1925. 

Mr. V. L. Ethivaj, for the Petitioner. 

The Publie Prosecutor, for the Crown. 

ORDER.—The petitioners have been 
fined Rs. 15 under ss. 379 and 447 of the 
Indian Penal Code for stealing fish in the 
course ofthe same transaction; they were 
" merely several poachers gathered in the 
same place at the-same time. 


The Sub-Divisional Magistrate has stated : 


the: difficulty in his third para. with- 
out solving it. Apparently the prosecuting 
inspector undertook to prove common in- 
tention but he has not done so. Even if 
ten people go separately and steal grain 
from a granary, there must bea presump- 
tion of common intention before they can 
be tried together. The accused certainly 
canhot be held responsible for the wording 
of the charge-sheet. 

It cannot be said that these 19 accused 
were not prejudiced by being tried to- 
gether; nor had the Magistrate jurisdiction 
to try them. Itis not a mere irregularity. 
See In re Mala . Mekalakati Subbadu - (1) 
whieh lays down the law more unequivo- 
cally than the head-nofe to the report would 
suggest. 


My attention has been directed by the: 


Public Prosecutor to Rafi-uz-zaman Khan 
v. Chhottey Lal (2) which traverses, though 
not in terms, the leading Madras case, 
Choragudi Venkatadri v. Emperor (3), where 
Abdur Rahim, J., has held that community 
of purpose is a necessary element if the 
transaction is to be regarded as the same. 
In the Allahabad case three persons gave 
three practically identical false statements 
describing how a man was killed. It was 
held that their joint trial was regular, be- 
cause “the act of each accused may be 
wholly independent tothe act of the other 
. and in that sense there may be no com- 
munity whatever; but there may still be 


(1) 28 Ind. Cas. 522; 28 M. L. J. 381; 2 L. W. 265; 16 
Cr. L. 9 298, 

(2) 93 Ind. Cas. 237; 48 A. 325; 27 Cr. L. J. 445; 24 
A. L. J. 472; A. I. R. 1926 All. 334; L. R. 7 A. 66 Cr. 

(3) 5 Ind. Oas. 847; 33M 502; (1910) M. W. N. 65; 7 
M; L. T. 299; 20 M. L, J. 220; 11. Or. L, J. 258: 
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community of purpose in the sense of iden- 
tity of purpose and the acts committed in 
the same transaction", And “we prefer the 
phrase 'identity of purpose' to the phrase 
‘community of purpose’.” The latter phrase 
is ambiguous in that it may mean only 
‘identity of purpose’ or it may suggest that 
the purpose of each was not only the same 
but was known to the others or in other 
words conspiracy. We do not consider 
‘conspiracy’ in any way a necessary element. 
Therefore, itis held to be sufficient for the 
purposes of s. 239 if there has been iden- 
tity of purpose exclusive of any idea of 
conspiracy; and the ruling might run, 
“there may still beidentity of purpose and 
then the acts will be acts committed in the 
same transaction”. There is no need to 
import the word "community" at-all if it is 
only to mean “identity”. 


The Public Prosecutor would argue from 
this that the present petitioners had an 
identical purpose, fishing in prohibited 
waters, and, therefore, they may be tried 
together. E 

But this is to confuse -identical with 
similar. 'The purpose of the fishermen was 
that each should catch fish; each was not 
interested In what others caught and the 
more remote consequence oftheir act, the 
wrongful loss to the owner, was no actual 
part of their purpose; but in the Allak- 
abad case the purpose of perjurers. was to 
deceive the Judge; they were not several- 
ly eomposing fiction as if the perjury were 
an end in itself. With the fisherman the 
catch is the thing and not.the consequence; 
with the perjurer the consequence and not 
the lie. The terms of the section itself offer 
the best solution of these problems. 

Were the offences committed in the course 
of the same transaction, or in other words 
were the offenders putting through the 
same thing ? 


A, B and C travel in the same train 
without ticket; the purpose of each is to 
be conveyed without paying ; it is similar 
purpose but not identical, because A does 
not intend that B and C shall escape pay- 
ing and so with Bor C. They cannot be 
jointly tried, A,B and C travel in com- 
partments reserved for other communities, 
as a protest against the Railway policy; 
there is no evidence that they have con- 
spired, but if their purpose is to protest 
their purpose is identical. They are put- 
ting through the same thing and itis the 


* 


(98 I. O. 1996) 


same transaction. They can be tried jointly. 

But thisis not put forward as a general 
rule for solving the section. The only 
general rule is that whenever the applica- 
bility ofs. 239 is doubtful, it is far better 
. that it should not be applied and that ac- 
cused should be tried separately. 

It must be clearly understood that dis- 
cussions with regard to particular cireum- 
stances neither add nor detract from the 
meaning of the Statute. As. Benson, J., 
observes in Choragudi Venkatadri v. Em- 
 peror (3) it is neither necessary nor advisable 
to attempt to define the expression “the 
same transaction” which the Legislature 
has left undefined; but. there is usually 
no great difficulty in deciding whether any 
particular case comes within the rule. 
Rafi-uz-zaman Khan v. Chhotey Lal (2) the 


same emphasis is laid upon the circum-. 


stances of the case, and the Court ends 
by finding as & matter of fact that there 
was conspiracy or prior consultation. Pro- 
bably cases which can be tried together 
although there has. been no prior consulta- 
tion are rare. In the present case there 
is no evidence of prior consultation; but 
there is no identity of purpose, and the 
trial must be held to have been irregular. 
The accused are acquitted and the fines 
ordered to be refunded. There seems no. 
necessity to order a re-trial in such a 
petty matter because the proceedings them- 
selves have been deterrent and their ac- 
-quittal does not affect the question whether 
the petitioners have aright to fish in these 
waters. | 
VAN. Ves O 
A. N. A, 


Accused. acquitted, 


LAHORE HIGH COURT. 
CRIMINAL Apprats Nos. 1154, 1152, 1155, 
1158, 1192, 1274, 1276, 1273 and 1275, 

or 1925 
AND ORIMINAL Reviston No 2066 or 1925. . 
l April 16, 1926. 
, Present:—Mr. Justice Jai Lal. 
RAM CHAND GURWALA. AND OTHERS 
—ÁCOUSED — Å PPELLANTS 
versus 
EMPEROR--OrrostrB PARTY. 

Penal Code (Act XLV of 1860), ss. 25, 105, 409, 477 À 
— Intent to defraud, meaning of—Issuing false 
statutory report, whether fraudulent' —Actual deception 
whether necessary—Falsification of documents—Pre 


paration of. entirely .new false document —Companie- 
Act (VII of 1918), s. 196 (6), (7)—Hxamination of3 
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officers of company— Answers ‘given, whether can be 
proved in criminal proceedings—'In Civil proceedings, 
meaning of—Hvidence Act (I of 1872), s. 182 proviso, 
scope  of—Objection to answering, necessity of— 
Privilege, whether confers general immunity—Crimi- 
nal misappropriation—Transfer of amount im 
accounts, effect of —Pledge of bond entrusted for sale, 
whether criminal breach of trust. 

The expression ‘intent to defraud’ implies deceit and 
consequent injury or intended injury, i.e., the infringe- 
mentor intended infringement of some legal right 


possessed by the person deceived. It does not neces-, 


sarily imply that the person'deceived should be 
deprived of property. [p. 801, col. 2.] 

The issuing ofa false statutory report of a company 
calculated to deceive the public and intended to 
induce them to invest their money inthe company 
which they would not otherwise have invested is an 
act done ‘with intent to defraud’ within the meaning 
of s. 477A, Penal Code. [ibid.] ; 

Advantage to the accused is not necessary tocon- 
stitute his conduct fraudulent. [ibid.] 

Ina prosecution of the officers of a company who 
issued a false statutory report, for-an offence under 
8. 477A, Penal Code, it is not necessary for the, pro- 


secution to prove that «ny person or persons. were” 


actually deceived, 


it being quite sufficient if if is. 
proved that the report had that tendency. [p 602, col. LẸ- 


t 


The proviso to s. 132 of the Evidence Act does met- 


prohibit the answers given by an officer of a company 
during his examination under s. 196 of the Companies 


Act from being proved in evidence against him in 


subsequent criminal proceedings. [p. 602, col. 2] 
The said proviso applies only to answers given to 
particular questions and does not confer a general 


immunity on a person who has been examined, and,.. 


further, does not come into operation at all unless the 
witness had objected to answering such questions. 
[abad] 

The expression ‘in civil proceedings’ in s. 196 (7) of 
the Companies Act was introduced with a view to save 


the provisions of s. 132 of the Evidence Act and does | 
not confine the admissibility of the notes of an examina- ' 
tion under s. 196, Companies Act, to civil proceedings. : 
only. Such evidence is, therefore, admissible against . 
‘the person examined, unconditionally in civil proceed- 


ings and subject to #. 132 0f the Evidence Act in 
criminal proceedings. [p. 603, col. 1.] 
Section 477A, Penal Code, does not presuppose the 
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existence of a document, but applies also to the pre- .- 


paration of an entirely new document which is false, . 


[p. 603, cols. 1 & 2.] 

The fact 
return, report or certificate required under the pro- 
visiong of the Companies Aet is made punishable 
under s 282 of the said Act, does not bara prosecution 
for such an offence under s.477-A, Penal Code, inas- 
much as when an offence is punishable under two 
separate provisions of law, in the absence of an 
express provision to the contrary if is open to the 
prosecution to choose the law under which the offender 
should be prosecuted. [p. 664, col. 2.] 

A person to whom a bond is endorsed for the pur- 
pose of selling the same and remitting the proceeds 
to the endorser, commits an offence under s. 409, 
Penal Code, if he pledges the same with another and 
utilises the amount borrowed for his own purposes 
though the claim of the endorser is subsequently 
satisfied [p. 604,, col. 2; p. 605, col. 1.1 

In order to constitute criminal misappropriation or 
breach of trust it is not necessary that the accused 


must have actually taken tangible property, such as 


that making false statements in any ` 
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éash from the possession of anotherto his own. A 
dishonest transfer of an amount. from the account of 
another person to the ‘accused's account may constitute 
criminal misappropriation. [p. 605, col 2; p. 606, col. 1.] 


Criminal appeals from an order of the. 
First Class Special Magistrate, Lahore, 


dated the 12th October, 1925. 
` Dr. G. C. Narang, for the Appellants. 
Diwan Ram Lal, for the Opposite Party. 


JUDGMENT.—The Amritsar National 
“Bank was registered under the Indian 
Companies Act at the commencement of 
1922. The Articles of Association were 
filed with the Registrar, Joint Stock Com- 
panies, in January, and a prospectus was 
issued by. the promoters early in February. 
The Bank commenced business on the 24th 
of February,‘ 1922. Raghu Nath Sahai 
Sondhi and Ram Chand Gurwala, appel- 
lants, were its Directors throughout. 

Gobind. Sahai Vastav, appellant, was the 
Manager of the office at Lahore, in the be- 
ginning and thereafter the General Man- 
ager of the Bank. 

Section 77 of the Indian Companies Act 
requires that every company registered 
under the Indian Companies Act shall, 
within a period of six months from the 
date at whichit is entitled to commence 
business, hold a general meeting of its 
members.’ This’ meeting is called the 
‘statutory meeting.’ The section further 
provides that a report, whichis called the 
statutory report, shall be presented at this 
meeting in the manner provided therein 
and shall contain the information there pre- 
scribed. 

Under the provisions of this section a 
meeting of the members of the company 
was held on the 27th of August, 1922, at 
which a statutory report for the period end- 
ing with the 31st of July, 1922, was present- 
ed. The Bank wentinto voluntary liquida- 
tion on the 15th of May, 1923, but on the 
applieation of some of its members, “official 
liquidators were appointed by this Court. 
"These liquidatórs discovered that the 
figures in the statutory report were inflat- 
ed and misleading, and gavethe members 
of the Company an entirély wrong idea of 
the progress made by the Bank til! the 
31st of July, 1922. In consequence of these 
discoveries the appellants were tried under 
8' 477A of the Indian Penal Code by Lala 
‘Nand Lal Manchanda, a Magistrate of the 
FirstClass, exercising. ‘enhanced powers 
‘under: 8.30 of the Cr. P. O. Raghu Nath 
Sahai Sondhi and Ram Chand Gurwala neve 
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been convicted and sentenced to seven 


years’ rigorous imprisonment, and Gobind ` 
Sahai Vastav to two years’ rigorous ime 
prisonment. 

The Magistrate has found that the voi: 
ing capital of the Bank on the 31st of July; 
1922, was actually about Rs. 3 lacs. Thé. 
statutory report showed that it was about 
Rs. 6 lacs. The number of shares actually 
sold was exaggerated. The amount of’ 
deposits was also falsely inflated. The- 
books of the Bank kept at its various 
branches showed that about the end of July ' 
a number of bogus entries of deposits were’ 
made in such books and that they were 
reversed soon after the expiry of the month.’ 
These facts are suffieiently established by 
the evidence on the record which I have’ 
examined. I have, therefore, no hesitation. 
in agreeing with the conclusions of the 
Magistrate that false entries were made in’ 
the books of the Bank and ‘that the. statu-- 
tory report gave an entirely false informa- 
tion to the members of the Bank and the 
publie as to ' the extent of the business 
done by the Bank up to the 3lst of July, 
1922, lalso hold that it is sufficiently es- 
tablishéd that these false entries were made: 
in the books of the Bank under the instruc-. 
tions of Raghu Nath Sahai Sondhi and Ram: 
Chand Gurwala, These two men were the 
Directors ofthe Bank and also the pro- 
prietors or the Managing Agents, of the firm” 
of Ram Ohand Qurwala & Co. In the 
books of the. Lahore office two entries of 
Rs. 5,000 and Rs. 4,000 were made in the 
names of Raghu Nath Sahai Sondhi and 
Ram Chand Gurwala, respectively, which 
have been proved to be false. The fact 
that in al! the branches of the Bank 
similar false entries were-made lends strong 
support to the evidence given by the agents 
of these branches that this-was done under 
the instructions of the two appellants men- 
tioned above. It consequently’ follows that 
the statutory report, wnich. is admittedly 
signed by these two appellants and was 
presented by them to the members of the 
Company was prepared from the books of 
the Bank which were false'to the know- 
ledge of these two appellants. it. has, 
therefore, rightly been held that the report 
was false and that the appellants wilfully 
prepared and presented it to the members 
of the Company. 

With regard.to Gobind Sahai V astav T 
am not satisfied that it has been shown 
re he was p ‘of the false nature 
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of the entries. He did not sign the statu- 
.fory report and had, therefore, no hand 
“in preparing it. As the Manager of the 
^" Lahore branch he signed vouchers relat- 
. ing to some bogus deposits, but then thoss 
vouchers were signed or written by the 
-Managing Agents, and it is quite possible 
that he did not know the real nature of 
the transactions. I am not prepared to 
place much reliance on the evidence of 
‘the agent ofthe Simla branch who states 
that on one occasion, when he wanted in- 
: structions as to the manner in which the 
orders of the Directors were to be carried 
out, it was Gobind Sahai Vastav who gave 
“him the instructions on the telephone. 

The charge as explained by the learned 
"Assistant Legal Remembrancer who ap- 
‘peared for the Orown before me and also 
at the trial, is for falsification of the statu- 
tory report and notthe books of the Bank. 
The falsification of the books of the Bank, 
-aceording to him is relied upon to es- 
` tablish the falsity of the statutory report. 
Under these circumstances Gobind Sahai 
- Vastav, appellant, is, in my opinion, entitled 
oo the benefit of the doubt and I acquit 
= m, . 
~ On behalf of the remaining two appel- 
lauts, several contentions were raised by 
the learned Counsel, who appeared for 
them respectively, and these I now proceed 
-to examine. 

It was contended that there was no 
proof that the appellants acted “with intent 
to defraud” in preparing this false statu- 
-tory report. It was strenuously urged that 
~the object of the appellants was to create a 
better impression in the minds of the 
-Shareholders and the publie about the 
actual. financial position of the Bank in 
:order to attract a larger number of pur- 
chasers of the shares of the company and 
-larger business for the Bank and that it 
-cannot be predicated that the appellants at 
‘that stage knew or had reason to believe 
that any of the shareholders: of the com- 
pany or its customers were likely to lose 
-their money. The Bank had then recently 
-started business and there was no reason 
to think that it had done any bad busi- 
- ness, 

I am prepared to believe that in issu- 
ing the false statutory report the appel- 
lants had no intention to directly cause 
‘wrongful loss to any person or wrongful 
.gain to themselves, but 'dishonest inten- 
tion' is something different from fraudul- 
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ent intention. It was the appellants’ inten- 
tion that the shareholders and the public 
should, as a result of the deception ex- 
ercised by them by placing before them 
false figures about the position of the Bank, 
deposit their money in the Bank and pur- 
chase a larger number of shares which 
otherwise they would not have done. Thia, 
in my opinion, constitutes an intent to 
The term “fraudulently” is defin- 
ed ins. 20 of the Indian Penal Code where 
it is laid down that a person is said to do 
a thing fraudulently ifhe does that thing 
with intent to defraud but not otherwise. 
This definition is obviously vague but an 
examination of several reported cases which 
bear ou the point shows that the expression 
“intent to defraud” implies deceit and 
consequent injury or intended injury, i. €., 
the infrigement or intended infringement 
of some legal right possessed by the per- 
son deceived. lt does not necessarily im- 
ply that the person deceived should þe de- 
prived of property. It includes deceit 
whieh causes or is likely to cause any 
damage or harm to the person deceived 
in respect of his property or otherwise, I 
have held that the conduct of the appellants 


in issuing the false statutory report was 


calculated to deceive the public and wag 
intended to induce them to invest their 
money in the Bank which they would not 
otherwise have invested, Any persons who 


-might invest their money in the Bank ag 
: & result of the appellants’ deceptions must 


be deemed to have been defrauded by them. 
"The learned Counsel for the appellants 


-cited Queen-E mpress v. Muhammad Saeed 
"Khan (1). At page 119“ of that report it is 


stated that if a deception results in any 
advantage to the accused then it is fair to 
presume that he intended to defraud. Re- 
lying on this the Counsel argued that in 
this case it had not been shown that the 
appellants derived any personal advantage 
by the deception and that, therefore, there 
was no intent to defraud. Assuming that 
there was no personal advantage to the ac- 
cused still it does not follow that the test 
laid down in the Allahabad judgment ig 


‘the only test. All that is laid down there 


is that deceit, coupled with the advantage 
to theaccused, is a very good testof frauda- 
lent intention of the accused. But, ag I 
have stated above, any harm toor irfringe- 


(1) 21 A. 113; A. W. N. (1898) 197; 9 Ind. Dee. (N. 8.) 
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ment of any right of the person déceived 
is also a good test of fraudulent intention. 

The next contention of the learned Counsel 

was that it had not been proved that any- 
body was actually deceived by the false 
statutory report and that the two witnesses. 
Prithi Chand (P. W. No. 14) and Dhian 
Singh (P. W. No. 23), who deposited 
Rs. 200 and Rs. 500 respectively in January 
and April, 1923, should not be believed 
when they state that they did so on being 
assured by the agents who showed them a 
copy of the statutory report that the Bank 
was in a flourishing condition. In my opin- 
lon, it was not necessary for the prosecu- 
tion to prove that any personor persons were 
actually deceived by the false statutory re- 
port. Itis quite sufficient if in the opinion of 
the Court the report had that tendency. The 
learned Counsel then urged that the charge 
was indefinite and defective. In this I do 
not agree. As explained above the charge 
is about the falsification of the statutory 
report. A reference is made in the charge 
to the falsification of the books, but this 
was unnecessary and did not in any way 
prejudice the accused. Evidence was led 
by the prosecution about the falsification of 
the books in order to prove the nature of 
the report which was prepared from such 
_ books. 

The learned Counsel then contended. that 
the Magistrate admitted evidence which was 
not legally admissible and that excluding 
that evidence there was no proof on the 
record to sustain the charge against the 
appellants. The appellants were examined 
by the District Judge under s. 196 of the 
Indian Companies Act and certain state- 
ments and admissions made by them in the 
course of that examination have been used 
by the Magistrate as evidence in proof of 
the guilt of the appellants. It is contended 
that s. 196 (5) makes it compulsory on the 

“part of the person specified therein to sub- 
mit to an examination and to answer all 
questions that the Oourt may put or allow 
to be put to him and that, therefore, under 
the proviso to 8,132 of the Indian Evidence 

` Act, the answers given by the appellants 
could not be. proved against them in any 
criminal preceeding except as provided in 
that section, The contention is wrong. 

‘Section 132 of the Indian Evidence Act is 
as follows: ; 

“A witness shall not be excused from 
answering any question as to any matter 
relevant to the matter in issue in any suit 
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or in any civil or criminal proceeding, 
upon the ground that the answer to such 


question will criminate, or may tend direct- 
ly or indirectly to criminate, such witness, 


‘or that it will expose, or tend directly or 


indirectly to expose, such witness to a 
penalty or forfeiture of any kind: 

“Provided that no such answer, which a 
witness shall be compelled to give, shall 
subject him to any arrest or prosecution, or 
be proved against him in any criminal pro- 
ceeding, except a prosecution | for giving 
false evidence by such answer.' 

Ifthe argument of the learned Gonnsel 
be deemed to be correct then every witness 
who is called by a party can take advant- 
age of the proviso to s. 132, as everybody 
who is summoned as & witness, 'is bound to 
appearin pursuance of the summons and 
to answer all relevant questions that are 
put to him except such as he is privileged © 
to refuse to answer under the express pro- 
visions of the law. In my opinions. 196 
(5) was enacted in order to enable the Court 
in charge of the liquidation proceedings to 
examine the persons mentioned therein 
inter alia to ascertain their conduct with 
regard to the management of the company 
and to find out its financial condition and 
its assets. In ordinary judicial proceedings 
the contest is between two parties, and 
witnesses are summoned by them to support 
their respective allegations. This is not 
always the case in liquidation proceedings. 
Occasion may arise when it may be neces. 
sary to examine the Directors and others 
to obtain information when there is no 
actual dispute between any parties. It was 
in order to enable the Judge to meet such 
contingencies that power was conferred on 
him to examine the Directors and others 


‘even when there are no contending parties 


before him. The proviso to s. 132 of the 
Indian Evidence Act, therefore, does not 
confer any special privilege on the persons 
Bo examined. Moreover, in my opinion, this 
proviso applies only to answers given to 
particular questions. It does not confer a 

general immunity on a person who is ex- 
amined even after his protest, In order to 
substantiate the privilege he must object 
to the.partieular questions which are put to 
him if he desires that answers to those 
questions be not used against him in any 
subsequent criminal proceedings. À gene- 
ral objection is not sufficient. . Further, in 
this case it has not been shown that any 
objection was taken by the appellants to 


[$8 I. O, 1926) 
answer any particular questions or even 
that they objected to their being examined 
at all. 

That next argument on this part ofthe 
ease was that s. 196 (7) of the Indian 
Companies Act clearly provides that the 
notes of such examination may be used in 
evidence against the person examined in 
civil proceedings only. This objection 
needs examination. It appears that s. 196 
of the Aet closely followed the wording of 
the English Statute and there the words "in 
civil proceedings" do not exist. These have 
been introduced in the Indian Companies 
Act by the Legislature. It was, therefore, 
contended that by using these words in this 
sub-section the Indian Legislature intend- 
ed that the notes of the examination could 
be used against the person examined only 
in civil proceedings. I have given my 
careful consideration to this argument, but 
Iam of opinion that this contention must 
also be overruled. It appears to me that 
the intention of the Legislature was to 
' make the statement admissible against the 
person examined unconditionally so far as 
civil proceedings are concerned and in 
criminal proceedingssubject to the provi- 
sionsof s. 132, Section 196, Indian Companies 
Act, was not intended in any way to over- 
ride the provisions ofthe Indian Evidence 
Áct, and it was in order to express that 
intention of the Legislature that the words 
"in eivil proceedings" were introduced in 
B. 196 of the Indian Companies Act. If the 
words "in civil proceedings" had not been 
introduced in the Indian Companies Act, 
then it might be argued with force that the 
notes of the examination have been made 
admissible against the person examined in 
all proceedings, including criminal pro- 
ceedings, in spite of the proviso to s. 132 
of the Indian Evidence Act. It was with a 
view to save the provisions of s. 132 that 


the words “in civil proceedings” have been 


introduced in the Indian Companies Act. 
There is no justification for introducing the 
word ‘only’ where the context does not 
permit. I hold, therefore, that the statements 
of the appellants made before the Liquida- 
tion Judge under s. 196 of the Indian Com- 
panies Act were admissible against them in 
this case. 

Another contention of the Counsel was 
that s. 477-A of the Indian Penal Code does 
not apply to the preparation of an entirely 
new document containing false information, 


In other words, that the section presup- 
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poses the existence of a document which is 
destroyed, altered, mutilated or falsified. 
It is, therefore, contended that as the 
Statutory report was an entirely new docu- 
ment prepared by the appellants, they could 
not be punished under s. 477-A, even assum- 
ing that the figures mentioned therein 
were false and were entered wilfully and 
with intent to defraud. The expres- 
sion “falsify” applies to the preparation 
of an entirely new document containing 
false information. To "falsify" means to 
‘render false’ and a new document contain- 
ing false information is correctly described 
as false document and the act of preparing 
such a document is called the falsification 
of the document. I, therefore, hold that 
Raghunath Sahai and Ram Chand Gurwala 
have rightly been convicted under s. 477A 
of the Indian Penal Code for preparing the 
false statutory report, Butin my opinion 
the sentence of seven years’ rigorous im- 
prisonment in the case of both the appel- 
lants is excessive. It is not the case for 
the prosecution and it has not’ been found 
by the Magistrate that the appellants were 
actuated by any motive of personal dis- 
honesty in preparing the false statutory 
report. They acted in what they thought 
were the best interests of the institution 
committed to their charge. The means 
employed by the appellants in this case to 
attain what they considered to be a legiti- 
mate object were criminal. They adopted 
a fraudulent device for advertising the 
Bank which at thi stage needed advertise- 
ment. They hadn reason to think that 
the Bank would fail and consequently the 
customers would lose their money, Having 
regard to these facts I consider that a 
sentence of one year's rigorous imprison- 
ment will meet the ends of justice. I 
reduce the sentence of “Raghunath Sahai 
Sondhi and Ram Chand Gurwala from 
sevén years’ to one year's rigorous imprison- 
ment in each’ case. 

[His Lordship, after dealing with Ap- 
peals Nos. 1153 and 1164 of 1925, which are 
not material for this report, continued as 
follows :—] 

OnrMiNAL APPEALS Nos. 1152, 1155, 1158 
AND 1192 or 1925. The appellants are 
Mohy-ud-Din Ahmad, Ram Chand Gurwala, 
Raghunath Sabai Sondhi and Govind Sahai 
Vastav respectively. They have all* been 
convicted under s. 477A of the Indian 
Penal Code and sentenced to various terms 
of imprisonment and heavy fines: 
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On the 8th of April, 1923, a balance-sheet 
relating to the working of the Bank till the 
31st of January, 1923, was presented by the 
Directors at à meeting of the shareholders 
‘of the Bank. This balance-sheet was pre- 
‘pared and signed by Raghunath Sahai 
-Sondhi, Ram Chand Gurwala, as Directors 
and Gobind Sahai Vastav as General Mana- 
ger of the Bank. Mohy-ud-Din Ahmad was 
a local Director of the Simla Braneh of the 
‘Bank. ° It has been established froin the 
evidence on the record that this balance- 
sheet was false, inasmuch as the working 
capital of the Bank which was shown to be 
about Rs. 22 lacs was grossly exaggerated, 
the real working capital being about Rs. 74 
lacs. The earnings of the Bank were also 
exaggerated by inclusion of amounts that 
had not actually been earned by the Bank. 
The net result was that the balance-sheet, 
instead of showing considerable loss, show- 
ed a small profit. No dividend, however, 
was declared. The modus operandi in pre- 
paring this false balance-sheet was the same 
as in the ease of the statutory report. The 
number of shares alleged to be sold was 
wrong and the amount of deposits was ex- 
aggerated. The earnings of the Bank in- 
cluded interest on two debts which had 
been purchased by the Bank but liability 
for which had been denied by the debtors. 
The expenses for the month of January, 1923, 
were not included inthe total of expendi- 
ture. . i 

These facts arè sufficiently proved by 
the statement of the Auditor and theOfficial 
Liquidator and also by the statements of 
several witnesses including the officials of 
the Bank at the head office and the branches. 
The fact that a number of entries were re- 
versed immediately on the expiry of the 
month of January lends strong support to 
the evidence given asto the fictitious nature 


of the entries in the books of the Bank at 


its several branches. I have, therefore, no 
hesitation in agreeing with the conclusion 
of the Magistrate that the three appellants, 
who signed the balance-sheet wilfully and 
with intent to defraud, prepared a false 
balance-sheet. 

The legal points raised in these appeals 
are the same as those raised in the statutory 
report case and I do not, therefore, propose 
to repeat them here. 

In connexion with this as well as the 
statutory report case the learned Counsel 
drew my attention to s, 282 of the Indian 
Companies Act which makes punishable 
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the offence of making false statements in 
any return, report, certificate or balance- 
sheet required by the provisions of that 
Act. The maximum punishment provided 
there is three years' imprisonment and fine, 
It was contended that as thé offence of the 
appellants was punishable under a special 
enactment whieh governed their case, no 
offence under s. 477A of the Indian Penal 
Code was committed by them. The argu- 
ment of the Counsel was that by enacting 
s. 282 of the Indian Companies Act the 
Legislature intended to prohibit the pro- 
secution, under s. 477A of the Indian Penal 
Code, of persons who could be punished 
nnder s. 282 of the Indian Companies Act. . 
I cannotaccept this contention. An offence 
may falland may be punishable under two 
separate provisions of the law and in the 
absence of an express prohibition to the 
contrary it is open to the prosecution to 
choose the law under which the offender 
should be prosecuted. I hold, therefore, 
that these appellants have been rightly con- 
victed. 

[His Lordship, after éonsidering the 
question of sentence, and reducing the 
sentence, disposed of Cr. Appeals Nos. 1274 
and 1276 which are not material for this 
report and proceeded as follows:—] 


CRIMINAL ÁPPEALS Nos. 1273 AND 1275 oF 
1935.— The appellants Ram Chand Gurwala 
and Gobind Sahai Vastav have been con- 
vieted under s. 409 of the Indian Penal 
Code and sentenced to two years' and one 
year’s rigorous imprisonment respectively. 


The Municipal Commitiee of Pathankot 
through one of its members, Lala Jagan 
Nath, handed over a war-bond of the face 
value of Rs. 5,000 to the Amritsar National 
Bank, Lahore, with instructions to sell it at 
its market value and to remit the sale-pro- 
ceeds to the Committee. The bond was 
endorsed in favour of the Bank in order to 
facilitate its sale. Instead of selling the 
war-bond, according to the instructions 
received by the Bank, the two appel- 
Jants pledged it on the 24th of March, . 
1923, with the Allahabad Bank, Limit- 
ed, Lahore, against cash payment of 
Ra. 3,700. This Rs. 3,700 was utilized by 
the appellants to meet some urgent de- 
mands made on the Bank as it appears 
that the Bank was short of cash at that 
time and the customers were pressing for 
payment. The Alliance Bank of Simla, 
Limited had gone into liquidation about 
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seems that there was a rush on this Bank. 


Subsequently the Offieial Liquidator redeem- 


ed war-bond from the Allahabad Bank, 


Limited, and satisfied the demand of the. 


Municipal Committee of Pathankot. 
The above facts are amply proved by 


the evidence on, the record. Indeed they. 


are admitted by the appellants. The learn- 
ed Counsel for the appellants contended 
that the war-bond having been endorsed 
to the Bank became its absolute property 
aud the pledgethereof having been made in 
the interests of the Bank, no offence. under 
s. 409 of the Indian Penal Code could be 
held to have been'established against the 
appellants. This argument, in my opinion, 
has no force. The war-bond was endorsed 
to the Bank for a special purpose and 
under an express direction. to sellit and to 
pay the proceeds over to the Municipal 
Committee of Pathankot. The endorsement 
on the bond by the Municipal Committde 
in favour ofthe Bank, was merely to facili- 
tate its disposal by the Bank. The property in 
bond as between the Municipal Committee 
and the Bank was still retained by the Muni- 
cipal Committee and did nof vest in the 


Bank. By making use of the bond in a- 


manner which was contrary to,the condi- 
tions under which it was entrusted to. the 
Bank the appellants, who knew of this.fact, 
caused unlawful loss to. the. Municipal 
Committee and unlawful gain to the Bank, 
In this they acted dishonestly and have, 
therefore, rightly. been convicted under 
g. 409 of the Indian Pena) Code. 

The learned Counsel cited some author- 
ities in which it has been held that an 
endorsement of a negotiable instrument 
vests the property in the instruments 
in the endorsee, but those authorities deal 
with the question in order. to determine 
the right of the endorsee to confer a good 
title ona third person. Here we are con- 
cerned with the criminal liability of the 
appellants with respect to their dealings 
with the war-bond and the question arises 
between the Municipal  Commattee of 
Pathankot and the Bank, the endorsee. I, 
therefore, uphold the convictions of the 
appellants. 

[Here his Lordship considered the sen- 
tence and reduced the same. | 

Criminal Reviston No. 2066 or -1925— 
Parshotam Das petitioner was the Manager 
ef the Ambala Branch of the Amritsar 
National Bank. He has been held guilty 
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of having dishonestly misappropriated 
Rs, 241-15-2, Rs. 105 and Rs. 10-8-0 respec- 
tively by debiting these amounis to the 
Bank and crediting them to his own account. 
It appears that his own account on the 
15th of May, 1923, stood at a debit balance 
of Rs. 1,132-0 6, On that date he creaited 
to. his account a total amount of 
Rs..1,287-0-6,, The items mentioned above: 
are included in the amount 80 credited by 
him. Itis. significant that the misappro- 
priation was made on lóth of May, 1923, 
the date on which the Bank failed. Vou- 
chers were prepared for the three items: 
showing them as having been paid on 
behalf of the Bank to thrée different per- 
sons, The books of the Bank show that all 
three items had already been paid to such 
persons and debited to the Bank. "There 
was thus no occasion for the petitioner to 
pay these items to the alleged respective 
recipients or to credit them to his own 
account, I may mention that the petitioner 
transferred these items to his account out 
of the Sundries Account on which he was 
entited to operate to defray any miscellane- 
ous expenses incurred by him on behalf 
of the Bank. No payment was actually 
made by the petitioner on the 15th of May. 

These facts have been sufficiently prov- 
ed from the evidence on the record and 
the Bank. books. I agree with the con- 
current findings of the Magistrate and 
the. Sessions Judge that the petitioner 
transferred those amounts dishonestly from 
the Bank account to his own account. 

The contention of the learned Counsel 
for the petitioner was that mere transfer 
of an amount from the Bank account to his 
own account by the petitioner did not 
amount tomisappropriation. In other words, 
that in order to establish a charge of dis- 
honest misappropriation or criminal breach 
of trust it is necessary that the accused 
should have actully taken tangible pro- 
perty such as cash from the possession of 
the Bank and transferred it to his own 
possession. This argument does not bear 
amoment’s examination. On the transfer 
of the amount from the account of the 
Bank to his own account the petiticner 
removed it from the control of the Bank 
and placed it at his own disposal. From 
that moment he was entitled to deal with 
the amount as he liked; and he had full 
disposing power over the amount transferr- 
ed by him to his own account, subject, of 
course, to any action that the Bank might: 
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take to put the matter right. The peti- 
tioner, therefore, committed criminal breach 
of trust:in respect of the three items by 
dishonestly misappropriating them to his 
own use in violation of the conditions under 
which he was entrusted with the funds 
ofthe Bank. The sentence is lenient and 
I dismiss this petition. “At the close of the 
arguments the learned Counsel asked me 
to order that the appellants be treated as 
special class prisoners but reference. to 
the rules shows that with the possible ex- 
ception of one they are not entitled «to that 
concession. . Moreover, there 18 other remedy. 
open to the prisoners to a5tain their object. 
I, therefore, refrain from passing any orders 
at this stage. 


ALN. A, Appeals partly allowed. 


En ened 


LLAHABAD HIGH COURT. 
nae Rererenog No. 310 or 1926. 
June 9, 1926. 
Present:—Sir Gecil Henry Walsh, KT. 

FAQIR JULAHA—APPLIOaNT | 


versus i 
EMPEROR rHsoeau Sheikh MOHAR 


ALI—COMPLAINANT. a 
Penal Code (Act XLV of 1860), s. 500—Defamation, 
what constitutes—Host asking guest to leave—Offence. 
The Criminal Law is not meant to punish every 
insult, however grievous, offered by one person . to 
another in the course of social relations. | > -| 
The essence of the offence of defamation is some 
gort of an imputation calculated to harm Pe reputa- 
i i person. ' > £ e MS 
pce pk a feast to the members of his brother- 
hood to which he also invited the complainant, 
When the complainant sat down to the feast he was 
asked by the accused to leave the place. He left or 
prosecuted the accused for an offence under s. 500 o 


Code: i 
e net no imputation of any sort calculated to 


'nant's reputation having been made 
Ba Meus s ab t guilty of an offence under 
s. 500 of the Penal Code. 
Criminal Reference made by the Sessions 
Gorakhpur, dated the 23rd of 
1, 1926. o 
April FERRING ORDER.—This is an 
application by Faqir Julaha from an order 
of a First Class Magistrate convicting him 
ofan offence under 8. 500 of the Indian 
Penal Code and sentencing him to pay a 
fine of Rs. 25. The facts of the case are 
very simple. The case started on a com- 
plaint made by one Sheikh Mohar Ali to the 
effect that he. was invited by the applicant 
$o a feast atthe latter's house along with 
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a large number of biradari people but that 
when he sat down to dinner he was asked 
by the applicant to leave the place and ° 
was thus disgraced. The applicant's 
defenee was that the complainant came un- 
invited and was, therefere, av the ‘instance 
of some biradari people asked to leave the 
place. On the evidence produced before 
him the learned Magistrate found" that 
the complainant had in fact been invited 
by the applieant and considering it suffici- 
ent for'the purpose of establishing a charge 
under s. 500 of the Indian Penal Code 
recorded a conviction, as mentioned above. 
Hence the present applieation. . s 

It appears to me that no elaborate argu- 
ment is needed to show that the con- 
vietion in the present case is not correct 
in law. In his, statement on oath the 
complainant states quite clearly ‘and de- 
finitely that all the applicant did was to 
ask him to leave the place without giving 
any reason or making any imputation 
whatever. There is no allegation in the 
complaint itself that any imputation of any 
sort calculated to harm the complainant's 
reputation was made by the applicant. 
Now the offence which is made punishable 
under’ s. 500 of the Indian Penal Code 
has been defined in s: 499 of the Indian 
Penal Code. <A perusal of this section 
would show that the essence of the offence 
defined there is some sort of an imputa- 
tion calculated to harm the reputation of 
some person. In the present case there is 
absolutely no allegation to that effect, 
Even if we accept all the facts alleged by 
the complainant the utmost that can be said 
is that the applicant’s conduct was very 
reprehensible from a social point of view. 
But I do not think it possible to urge 
that there was any element of criminality 
in it. The charge-sheet as framed against 
the applicant only states that he made the 
complainant leave the place in spite of 
having issued an invitation to him. This 
charge-sheet does not, in my opinion, make 
out any offence. Criminal law is not meant 
to punish every insult, however grievous, 
offered by one person to another in the 
course of social relations. I, therefore, 
submit the record of the case with the re- 
commendation that the convietion and 
sentence be set aside. 

JUDGMENT.—1 accept his Reference 
and quash the convietion and fine, which 
must bere-paid. - 


Z., X. " ~- Reference accepted, 
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MADRAS HIGH COURT. 
CRIMINAL REVISION UAsE No. 4258 or 1925, 
CRIMINAL REvistoN Psrition No. 354 

or 1925. 

l December 11, 1925, 
Present:—Mr. Justice Krishnan, 
OTTAVU SUBBIAH—COMPLAINANT— 
PETITIONER 


versus 
INUKOTIOBIAH AND oTHERS—ÀCCUSED 
— RESPONDENTS. 

Cr. P. C. (Act V of 1898), ss. 258, 1$0—Complaint, 
dismissal of, for absence of complainant—Heaiing 
taken up at unusual hour—Revision—Interference, 

Where, after the prosecution evidence, a case was 
posted for defence evidence to an unusual hour and 
when the case was called on for hearing, the com- 
plainant was absent but his Pleader was present and 
the Magisirate dismissed the case, on. revision against 
the acquittal: ; 

Held, that the Magistrate would have exercised a 
bstter discretion if he had given a short adjournment 
and no& dismissed the case in the circumstances and 
the High Court ought to interfere in revision to set 
right matters as it alone had the power to do so. 

Petition, under ss. 435 and 439 of the 
Or. P. C., 1898, praying the High Court to 
revise an order, dated the 22nd April, 1925, 
ofthe Court of the Stationary Second 
Class Magistrate, Komur, in ©. C. No. 430 
of 1924. 

Mr. E. Krishna Ayyar, for the Peti- 
tioner. ` 

Mr. E. Krishnamurthy Iyer, for Respond- 
ent No. 2. 

“The Public Prosecutor, for the Crown, 


ORDER.—In this case the prosecution 


had -been closed and the case was posted, 
. for defence evidence. 


The Pleader for the 
complainant was present and if was only 
the complainant that was absent on the 
adjourned date. The case itself was posted 
for an unusual hour 7 A, m, Soon after 8 
o'clock, the Magistrate took up the case and 
finding the complainant absent, proceeded 
to dismiss it. He would have exercised a 
better discretion if he had given a short 
adjournment and not dismissed the case in 
the circumstances. The complainant turn- 
ed up shortly after; but it was too late 
and though he had good reason for ‘his 
short delay the Magistrate had no power 
-~ to do anything in the case. It seems to 
me in such cases this Court ought to inter- 
fere to set right matters as this Oourt 
alone has power to do so. Otherwise an al- 
leged offender escapes punishment through 
a sheer accident, I think in the circam- 
stances of this case, I should set aside the 
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acquittal and direct the further trial of the 
accused and I accordingly do so. 

The ruling in In re Sinnu Gounden (1) 
proceeded mainly on the footing that the 
District Magistrate moved the High Court 
to act in revision when it was open to 
him to move the Government to file an ap- 
peal, which he did not do. 

V, N. V, Ke-irial ordered, 

(1) 23 Ind. Cas. 188; 38 M. 1098; 26 M. L. J. 160; 
(1914) M. W. N. 273; 15 Cr. L. J. 230. 





PATNA HIGH COURT. 
URIMINAL MiscELLANEOUS Case No. 50 
or 1926. 

July 16, 1986. 

Present:—Mr. Justice Kulwant Sahay. 
HALIM AND anoTHER—AcCOSED — PETITIONERS 
versus 
HMPEROR—Opposire PARTY. 

Cr. P. C. (Act V of 1898), s. 526—Transfer of ease— 
Communal feeling, excitement of, whether ground. for 
transfer. 

Where a case has given rise to communal feeling 
tosuch an extent that one ofthe parties finds it 
diffieult to persuade its witnesses to appearin Court 
to give evidence in its favour owing to the fear that 
they might render themselves liable to injury at the 
hands of the members ofthe opposite community, it 
is desirable that the case should be transferred to 
some other locality where it may be tried in a calm 
atmosphere. 

Mr. Yunus, for the Petitioners. 

JUDGMENT.—This isan application 
for transfer of a case pending before the 
Sub-Divisional Magistrate of Barh, The 
applieation is not opposed on behalf of the 
Crown. Although it is certain that the Sub- 
Divisional Magistrate will not in any 
way be influenced in the decision of the 
case by anything outside the record yet 
the petitioners allege that they have serious 
apprehension that they will not get a fair 
trial at Barh. It is admitted in the explana- 
tion of the learned Magistrate that there 
is a certain amount of communal feeling at 
Barh over thiscase. The petitioners allege 
that they were unable to persuade the 
defence witnesses to appear before the 
Sub-Divisional Magistrate and give evidence 
in their favour as they are afraid that if they 
do so, there will be danger as regards their 
safety at the hands of the infuriated Hindu 
mob. The petitioners also point out that 
the Sub-Divisional Magistrate directed the 
heavy bails to be furnished by the peti- 
tioners and in fact the amount of bail fixed 
originally, namely, Rs. 1,000 each «was so 
heavy that the petitioners could not furnish 
the same, and after the learned Magistrate 
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had reduced the amount to Rs. 500 only 
one of the petitioners furnished bail and it 
was only after the amount had been further 
reduced by the District Magistrate that the 
other petitioners furnished bail. The 
learned Sub-Divisional Magistrate in his 
explanation submits that this heavy bail 
was demanded in orderto ensure against 
absconding which might have caused further 
tension between the communities ending 
ina riot. He goes further and says that he 
had, as & matter of fact, gone to the length 
of suggesting to the lawyers appearing 
for the aecused that possibly it were better 
for the accused to remain in hajut for the 
. sake of their personal safety. It is con- 
tended on behalf of the petitioners that if 
the Magistrate could be influenced on the 
question of bail by consideration of matters 
like this, they are not sure whether he may 
nos beinflueneed in the actual trial of the 
case by these considerations. I am, however, 
certain that the learned Magistrate will 
not be influenced by such consideration in 
the trial of the case; but all the same, having 
regard to the facts set out in the applica- 
tion [am of opinion that it is proper that 
the case should he transferred from Barh. 
The transfer will be made to the District 
Magistrate of Patna who will either try the 
case himself or make it over to any other 
competent Magistrate at Patna to try it. 

Mr. Yunus on behalf ofthe petitioners 
gays that he does not desire a de novo trial at 
Patna and that the trial will continue from 
the stage at which ib has reached in the 
Sub-Divisional Magistrate's Court at Barh. 

: £, K. Case transferred. 


mita pium t aben 


' ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 433 or 1926. 
July 26, 1926. 

- Present:—Sir Cecil Henry Walsh, KT., 
Acting Chief Justice, and Mr. Justice 
Pullan, - i 
ABDUL ALIM alias ALLAN-—ACCUSED— 
APPELLANT 
versus 
EMPEROR-—RESPOXDENT. 


Penal Code (Act XLV of 1860), ss. 800, 302—Murder 
-——Provocation—N o  premeditation—Death ^ sentence, 
iety of. | l 
P Where ii has been committed on provocation, 
without any premeditation, in the heat of passion, it 
is not necessary to inflict the death penalty. 
Crimital appeal against the order of the 
Sessions Judge, Ghazipur, dated the loth 


of: June, 1926, 
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Mr. Nehal Chand, for the Appellant. 

The Government’ Advocate, for the 
Crown. 

JUDGMENT.—This case has been 
referred by the learned Sessions Judge of 
Ghazipur for confirmation of the death 
sentence passed on one Abdul Alim alias 
Allan for the murder of ayouth named Babu 
on the evening of the 27th March. We feel 
that there is very little that we can add 
to the admirable judgment of the learned 
Sessions Judge who has considered every 
point both for and against the accused. 
In fact, the argument which has been ad- 
dressed to ushas been based almosten- . 
tirely on the question of sentence. This 
Allan is a man ofabout 45 or 50 years of 
age, who appears to be of a quarrels: me 
disposition and he is on very bad terms 
with his younger brother Mallan. Recently 
there had been fresh cause of annoyance 
between these two brothers and it must be 
assumed that the feelings of Allan towards 
his brother and those persons who are con- 
nected with his brother were extremely : 
bitter. On this occasion he had gone out 
in the evening after breaking his fast, for 
it was the month of Ramzan, and he met 
this Babu ina narrow lane. Babu at once 
made a taunting remark. He said to him: 
“You cannot pay me asmall debt of three : 
rupees, and you go about dressed like a 
Rais.” Such a remark amounts to a pro- : 
vocation and aman might be excused for 
possibly giving a youth of this kind a box 
on the ears for making it. Allan at once 
attacked Babu, got the better ofhim and 
threw him on the ground. He then drew 
a knifefrom his pocketand stabbed Babu 
in three places, finally dealing a blow with 
tremendous foree which penetrated into his 
lungs and killed him. 

The offenee is one of murder. None of 
the exceptions detailed in the Indian Penal 
Code which would constitute an offence of 
culpable homicide apply. But we are of 
opinion that ina case of this kind where 
there has been provocation, where there 
is no premeditation, and where the crime 
has been committed inthe heat of passion, 
it is not necessary. to inflict the death 
penalty. - 

We, therefore, allow the appeal on the 
question of sentence only and commute the 
sentence of death to one of transportation : 
for life, 


A. N. A, Sentence reduced, 
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MADRAS HIGH COURT. 
ORIGINAL SIDE ÁpPEaL No. 19 or 1925. 
May 6, 1920. 

Present : —Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao. 

T. S. RAJU CHETTIAR AND ANOTHER 
—PLAINTIFFS-—APPELLANTS 

I versus 
A. SHUKOOR & Co, AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Contract—Privity—Sale of assets and liabilities of 
firm—Purchaser, liability of, to be proceeded against, 
by creditor of firm. 

A person who is not a party toa contract is not 
entitled to take advantage of it or enforce it, 
. unless there is something more than a mere transfer, 
something in the nature of atrust created thereby. 
[p. 609, col. 2; p. 610, col. 2.] 

A purchase ofa firm asa going concern with the 
goodwill, assets, stock in trade and liabilities does 
. not create in the purchaser a liability to pay all the 
debts of. the vendor company irrespective of what 
the assets obtained are and irrespective of the 
contract between the vendor and vendee firms, in- 
asmuch as there is no privity in such acase between 
the purchaser firm and the creditor of the vendor firm, 
[p. 610, cols. 1 & 2.] 

Ramaswami Aiyar v. Devasigamani Pillai (2); 
not followed. 


Appeal from the judgment of Mr. Justice 
Beasley passed inthe exercise of Ordinary 
Original Civil Jurisdiction of this Court 
in C: 8. No. 462 of 1923, 

Mr. G. Krishnaswami Iyer, for the Ap- 
pellants. : 

. Mr. K. S. Krishnaswami Iyengar, for the 
Respondents. 


JUDGMENT. 
Krishnan, J.--This is an appeal from 
the judgment of Mr. Justice Beasley sit- 
ting on the Original Side in a case brought 
by the plaintiffs against one Shukoor and 
Co , one Gaffor Sahib and oneSwaminathier. 
Swaminathier was not originaly in the 
suit but was subsequently added as the 
3rd defendant. The plaintifs are hard- 
ware merchants in Madras. Gaffor Sahib, 
“the 2nd defendant, was a partner with the 
plaintiffs but inasmuch as he did not join 
the plaintiffs in filing the suit he was made 
the 2nd defendant in the suit. He is also 
a partner of the defendant firm. The 
plaintiffs claim that a sum of about Rs. 13,00) 
was due to them on dealings and the suit 
was brought to recover that money from 
Shukoor and Co, . They subsequently 
joined the 3rd défendant on the allegation 
that the 3rd defendant having purchased 
the assets and liabilities of Shukoor and 
Oo.in Febraary 1921 made himself there- 
by liable to pay the debt of the plaintiffs, 
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Shukoor and Co. denied that there was 
any liability on them to pay the plaintiff 
company for they pleaded that if proper 
account ofall the dealings between them 
and the plaintiff Company were taken it 
would be found that a sum of Rs. 2.000 
was due to them. Mr. Swaminathier de- 
nied allliability as he was not a party to 
the dealings and he pleaded that any ar- 
rangement: between Shukoor and Co. and 
himself eould not be taken advantage of 
by the plaintiffs as they were not parties 
to the transaction Thelearned trial Judge 
who tried the case decreed the suit fora 
sum of Rs. 10,000 and odd against defend- 
ants Nos. 1 and 2 with interest at 12 per 
cent. and costs but dismissed the suit 
against the 3rd defendant. He held that 
there was no privity of conduct between 
the plaintiffs and the 3rd defendant and 
that any contract made between the 3rd 
defendant and Shukoor and Co. to pay 
certain specified debts of that firm could 
not be taken advantage of by the plaintiffs. 
The appeal is against the 3rd defendant 
by the plaintiffs, Shukoor and Co., not hav- 
ing appealed. 

After hearing the case argued at con- 
siderable length by Mr. G Krishnaswami 
Iyer for the appellants I feel no doubt 
whatsoever that his clients are not entitled 
to geta decree against Swaminathier at 
all. It is not pretended that Swaminathier 
was a party to the transactions on which 
the suitis based. Theclaim against him 
is made because it is said he having taken 
over the assets and liabilities of Shukoor 
and Co. has thereby made himself liable 
to pay the debt due to the plaintiffs. It 
is a well settled principle of law that a 
person who is nota party to the contract 
is not entitled to take advantage of it or 
enforce it. The well-known case of T'weedle 
v. Atkinson (1) has laid down that. No 
doubt, there are certain exceptions to that 
case; but the present case does not come 
within any of the recognised exceptions. 
If we could hold that the sale of the assets 
of Shukoor and Co. made to Swaminathier 
was forthe benefit of Shukoor and Co's. 
ereditors including the plaintiffs and there 
has been thereby created an equitable trust 
in their favour then we might be justified 
in holding that the plaintiffs are entitled 
to enforce that trust and that the assets 


(1) (1861) 1B. & 8.393; 30 L. J. Q. B. 255; 8 Jur. 
(x. 8) 332; 4 L. T. 468; 9 W.R. 781; 121 E, R. 762; 124 
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which Swaminathier had got possession of 
were liable. It is abundantly clear in this 
case that there was no such position creat- 
ed. The arrangement between Shukoor 
and Co. and Swaminathier was purely an 
ordinary arrangement between them alone 
Shukoor and Co. asked Swaminathier to 
pay off some of their liabilities nor for the 
benefit of 3rd parties or creditors but 
merely to relieve themselves from their li- 
ability for their debts. In fact there was 
no contract between the parties to pay the 
plaintiffs’ debt. It was not mentioned in 
the finalagreement that Swaminathier was 
to pay off the plaintiffs’ debt. The first 
agreement was drawn up in February, 1921 
Ex. A. It contained the words showing 
that Swaminathier undertook to pay off all 
the debts that appeared in the account 
books of Shukoor and Co., but subsequent- 
ly when the accounts were looked into a 
list was drawn up in December, 1921. Ex. 
A expressly says that “the vendors (were) 
to complete the assignment within” two 
weeks from this date". From this it is 
clear that another document was to be exe- 
cuted to complete the assignment. The 
list prepared in December, 1921, is that 
document. "That did not contain the plaint- 
iff" debt and the explanation given seems 
to bea very good one. There were three 
accounts subsisting between Shukoor and 
Co. and the plaintiffs’ firm. Though they 
were all parts of the same dealings, sepa- 
‘rate accounts were kept for easily ascer- 
taining the profits made in particular 
transactions. What was actually due to the 
plaintiffs’ firm by Shukoor and Co. was 
not settled in February. It was in this 
unsettled state of affairs that the first 
agreement was entered into with Swami- 
nathier and it was only completed on 14th 
December, 1921. It would seem, therefore, 
that on the contract between Shukkoor and 
Co. and Swaminathier there was no under- 
taking by the latter to pay the plaintiffs’ 
debts. It is difficult to understand how 
the plaintiffs could take advantage of the 
assignment under Ex. A and insist upon 
their debts being paid to them by Swami- 
nathier. There is no question here of any 
trust at all, for it is perfectly clear that 
the arrangement under Ex. A was not one 
for the benefit of Shukoor and Co.'s cre- 
ditors, It was an ordinary dealing by 
transfer of Shukoor and Co.'s firm as a 
going concern with the goodwill, assets 
and stock in trade and liabilities to a pur- 
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chaser like Swaminathier. That does not 
create in the purchaser.a liability as 
argued by the appellant to pay all the debts 
of the vendor Company irrespective of what 
the assets obtained are and irrespective of 
the contract between the vendor and the 
vendee firms. A proposition like the one 
advanced before us seems to be absolutely 
unsupported either by authority or by 
reason. The learned trial Judge says: “It 
(the plaintiffs’ debt) is not included in the 
list, and, therefore, in my view it is under 
the agreement a liability in respect of 
which the 3rd defendant is entitled to be 
indemnified by the other defendant but 
that is nevertheless a liability which he has 
taken over himself subject to that indem- 
nity,” I am inclined to go further and say 
that it is a liability which he never under- 
took to.pay at all. Ifthe final list did not 
make Swaminathier liable fur this debt of 
Shukoor and Co., I fail to see how the 
plaintiffs ean go behind that arrangement 
and claim thé payment from Swaminathier 
now. The learned Judge has dealt with 
the various cases cited before him and they 
have been again cited before us. It is 
sufficient to say that the present case will 
come under such a case as Gregory v. Wil- 
liams (2). He bas also discussed a case of 
this Court decided by -Kumaraswami Sastri, 
J., in Ramaswami Aiyar v. Dewasigamani 
Pillai (3). It was there held that the cre- 
ditor of the transferor to whom the trans- 
fer is communicated has a right to pro- 
ceed against the transferee, and that asuit 
by the ereditor against the transferee is 
in such a case not open to the objection 
that there is no privity of contract þe- 
tween the parties. Iam unable to follow 
this decision. I think, there must be 
something more than a mere transfer, some- 
thing in the nature of a trust created so 
as to enablea third party toa contract to 
take advantage of the contract and insist 


„upon his debt being cleared. As pointed 


out by the learned trial Judge astranger 
to the contract like the plaintiff firm in 
this: case cannot sue the 3rd defendant to 
get the benefit of the contract entered into 
between Shukoor and Co. and Swami- 
nathier. This will be sufficient to dispose of 
this appeal but I would like to add that 
I am unable to agree with the learned trial 


(2) (1817) 3 Mer. 582; 17 R. R. 136; 36 E. R. 224. 

(3) 69 Ind. Cas. 957; 43 M. L. J. 129; (1922) M. W. 
N.42; 16.L. W. 989; 31 M. L. T. 136; A.I. R. 1922 
Mad. 397. 
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Judge in the view taken by him regardiug 
what he considers ie a set-off which ought 
to have been claimed in the case, It is 
true there were various &ccounts between 
Shukoor and Co. and the plaintifis’ firm 
and thelearned Judge has treated them 
88 being different transactions giving rise 
"to different causes of action. As I under- 
stand the case, different accounts were kept 
not because the transactions were different 
but to earmark certain particular trans- 
actions for ascertaining the profits easily 
in those transactions. The transactions are 
one and the same because they all refer 
to the same dealings between the same two 
companies. If it were necessary I would 
have directed an account to be taken of the 
entire transactions between Shukoor and 
Co., and the plaintiffs’ firm to know whe- 
ther anything was really due to the plaint- 
iffs. If nothing was due tothe plaintiffs’ 
case it is bound to fail at once. But it is 
not necessary to gointo the accounts now 
for on the facts of the present case the 
plaintifis are not entitled to get a decree 
against Swaminathier, the 3rd defendant 
and the learned trial Judge's decision on 
this point is correct, I, therefore, dismiss 
the appeal with the costs of the rd re- 
spondent. 

Venkatasubba Rao, J.—The judg- 
ment of Mr. Justice Beasley, the learned 
trial Judge, may, I think, be supported on 
a short ground. For the plaintiffs, it has 
been contended that although they were 
strangers to the contract between Shukoor 
and Oo. and the 3rd defendant, they still 
can take advantage of it because under 
that contract they derive some advantage. 
This argument presupposes that there is 
an obligation which Shukoor and Co. can 
enforce as against the 3rd defendant. If 
this element is wanting, the plaintiffs’ case 
is bound to fail. The arrangement between 
Shukoor and Co. and the 3rd defendant 
is that contained in Ex. I dated 14th De- 
cember, 1921, Shukoor and Co. sold their 
concern to the 3rd defendant and he 
agreed to discharge certain liabilities. A 
list was made of them and was appended 
to the deed. The alleged debt due to the 
plaintiffs is not one of the liabilities in- 
cluded in that list. It thus follows that as 
between Shukoor and Co. and the 3rd 
defendant, there is no agreement by the 
latter to discharge the debt due to the 
` plaintiffs, 

There is a clause in Ex. I by which 
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Shukoor and Co: agreed to indemnify the 
3rd defendant against any other liabilities 
not mentioned in the list. In other words, 
if the 3rd defendant is obliged to meet 
liabilities other than those he has express- 
ly agreed to discharge, it is the duty of 
Shukoor and Co. to save the 3rd defend- 
ant from such loss and make good the 
amount actually paid This provision, far 
from being a covenant to pay, clearly ne- 
gatives any such liability &nd I fail to see 
how on these facts there arises a case for 
the applieation of the doctrine for which 
the plaintiffs contend. 

It is contended that when all the parties 
who are affected are before the Court, a 
Stranger to a contract may directly enforce 
its terms in order to securean advantage 
intended for him: and for this position 
Ramaswami Aiyar v. Devasigamani Pillai 
(3) and Areti Singarayya v. Areti Subbayya 
(4) have been relied on. This argument 
again seems to be beside the point If the 
3rd defendant is bound to pay this amount, 
the plaintiffs may, on thestrength of these 
decisions, probably urge that by some 
kind of subrogation, they (the plaintiffs) 
must be allowed to take the place of Shu- 
koor and Co, and enforce the right which 
is possessed by the latter. Butas l have 
Shown, even if it should so chance that 
the 3rd defendant is obliged to pay this 
amount, he has a. right of recourseagainst 
Shukoor and Oo. Withoutexpressing any 
opinion on the correctness or otherwise of 
Hamaswami Aiyar v. Devasigamani Pillai 
(2)and Areti Singarayya v. Areti Subbay- 
ya (3) I must hold that these rulings are 
not applicable to the facts of the present 
case. 

Mr. G. Krishnaswami Iyer, the learned 
Vakilfor the plaintiffs, next contends that 
the terms of. Ex. A are different in this 
respect. This is, however, & preliminary 
agreement executed in Februa-y, 1921, and 
it merely marks a stage in the negotiations 
which finally culminated in Ex I executed 
in December, 1921. I accept the view of 
the learned trial Judge as to the circum- 
stances in which the conveyance came to 
be executed. I donot believe that there 
is any foundation for the charge that itis 
tainted with fraud. The reason for omit- 
ting the plaintiffs’ debt in the list annexed 
to Ex. I is to me obvious There were 

(4) 81 Ind. Cas. 962; 47 M. L. J. 517: 20 L. W. 721; 


Tm M. W. N. 838; A. I. R. 1924 Mad. 861; 35 M. L, 
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dealings with the plaintiffs and Shukoor 
-and Co., but instead of one account being 
maintained three different accounts were 
kept. This was so done for purpose of 
convenience. While under one of these 
accounts, a sum was due to the plaintiffs, 
under the other accounts, an amount was 
due by them to Shukoor and Co. So it 
was resolved to make no mention at all of 
the amount which was to the credit of the 
plaintiffs or the amount due by them. I 
am prepared to accept the learned trial 
Judge’s view that the rights of the, parties 
must be determined with reference to Ex. I 
and not with reference to Ex. A. 

“A decree has been passed against Shukoor 
&-Co. by the learned trial'Judge. The deal- 
ings which form the subject of the other two 
accounts were not taken into consideration. 
The learned Judge seemed to think that 
this was the only course open to him as 
the pleadings were defective. The correct- 
ness of this conclusion may be open to ques- 
tion. But as Shukoor and Co. have not 
appealed against the decision, I am not 
prepared to interfere with the decree. I 
advert to this matter only to show that the 
plaintiffs cannot in any event get a decree 
without al) accounts being taken even if 
the other points on which I have held 
against them are found in their favour. 

{ agree in the order dismissing the ap- 
peal. 


y. N. V. Appeal dismissed. 





LAHORE HIGH COURT. 
Firsr Crvit APPEAL No. 1171 or 1921. 
March 10, 1926. 
Present;—Mr. Justice Harrison 
Mr. Justice Jai Lal. 


Musammat BEGAM JAN—DEFENDANT— - 


— APPELLANT 
versus , 
Musammat JANNAT BIBI AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

` C.P.C. (Act V of 1908, 0. XXII, r. 4—Appeal— 
Death of respondent—All legal representatives not 
brought on record—A ppeal, whether abates entirely— 
Bona fide application, sufficiency of. 

Order XXII; r. 4, O. P. O., is sufficiently complied 
with where a bona fide &pplication is made to bring 
on the record all the legal representatives of a deceased 
party known to the applicant so faras he could as- 
certain them after the exercise cf due care and dili- 
gence. An appeal does not, therefore, abate entirely 
by the mere fact that one of the legal representatives 
of a deceased respondent was not brought on record 
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in tims where the appellant has done all that could 
be done to find out the proper legal representatives. 
[p. 013, col. 21 

Musala Reddi v. Ramayya (2), followed. 

Haidar Husain v. Abdul Ahad (1), dissented from. 


First appeal from a decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 
8th Marcb, 1921. 

Messrs. Aziz Ahmad and Mohsin Shah, for 
the Appellant. 

Messrs. Ghulam Rasul, Ghulam Muha-ud- 
Din, Anant Ram and Din Dayal, for the 
Respondents. 

JUDGMENT.—(March 9, 1926.)—After 
reading the evidence and the finding and 
hearing Mr. Ghulam Rasul for the objectors 
we hold that Ghulam Hussain is the 
paternal great-uncle of Haji Muhammad, 
the late plaintiff. 

(March 10, 1926.)—In 
preliminary objection is taken that the 
appeal has abated .as all the legal 
representatives of the deceased plaintifi- 
respondent were not brought on the re- 
cord within time. The facts are that the 
appellant applied to have the mother of 
this respondent Musammat Jannat Bibi 
substituted for him and this was done 
“subject to all just exceptions.” One 
Begam Jan then appeared on the scene 
and claimed to be the widow of the de- 
ceased respondent and she was also im- 
pleaded and brought upon the record. At 
the hearing of the appeal one Ghulam 
Hussain presented an applieation that he 
was the paternal great-uncle of the de- 
ceased respondent and as such entitled to 
be brought on the record. The appellant: 
and both the respondents, who had already 
been impleaded, denied all knowledge of 
this man, and it was, therefore, necessary 
to order an enquiry as to whether he really. 
was what he represented himself to be, 
After hearing the evidence the trial Court 
held that he was in fact the paternal great- 
uncle of Haji Muhammad, the late plaint- 
iff, and after the question had been argued . 
before us we agreed with the trial Court. 
The question then arose of whether at 
that late stage he could be impleaded: 
and whether the failure to implead him 
atan earlier stage necessitated the abate- 
ment of the appeal On- this question 
there is a very distinct conflict of authority, 
it having been held in Haidar Husain 
v. Abdul Ahad (1), that the words ‘legal’ 
representative" as used in O. XXII, r. 4 


(1) 30 A. 117; 5 A. L. J. 62; A. W. N. (1908) 41; 3 M, 
L. T. 207. 
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mean all the legal representativos and 
that if anyone be omitted the provisions 
of this rule have not been complied with 
and the natural consequence follows that 
the appealabates On the other hand, it 
has been held in Musala Reddi v. Ramayya 
(2, and this view has been accepted in 
Lilo Sonar v. Jhagru Sahw(3) and Shib 
Dutta Singh v. Karim Bakhsh (4), that the 
requirements of the law are sufficiently 
complied with if all the representatives 
known to the applicant atthe time of mak- 
ing his applieation be brought upon the 
record and the application be bona fide. 
The caseof Abdul Rahman v. Shahab-ud-din 
(5) has some bearing on the question 
though the facts are not precisely the same. 
It appeared tous at first sight that the 
words ‘legal representative’ mean all the 
legal representatives, who taken together 
represent the estate of the deceased, but, 
after studying the reasoning contained in 
Musala Reddiv. Ramayya (2) we are satis- 
fied that this is not invariably the case. In 
the nature of things it is sometimes im- 
possible to carry out the directions con- 
tained in O. XXII, r. 4, that is to say, cases 
must arise in which it is impossible, in the 
words of the rule, to cause the legal repre- 
sentative of the deceased defendant to be 
made “a party. The words are not ‘to be 
impleaded’ but ‘to be madea party’ and to 
make some of the representatives appellants 
and some respondents is not, strictly speak- 
ing, to make the representatives “a party." 
This is recognised in Haidar Hussain v. 
Abdul Ahad (1). The view there taken 
appears to be, that all that can be done 
must be done, and where it is an impossi- 
bility to make all the representatives “a 
party" because all are not willing to be 
impleaded on the same side the best alter- 
native possible must be adopted and they 
must all be impleaded on one side or the 
other. This is not in terms acompliance 
with the rule. As explained at page 132* of 
the Madras ruling, since the rulecannot al- 
ways be literally followed and it is neces- 
sary in practice to relax the terms, if only 
to the extent of dividing the representatives 
into appellants and respondents, itis not 


(2) 23 M.125; 9 M. L. J. 313; 8 Ind. Dee. (N. 8.) 483. 

(3) 83 Ind. Ogs. 25; 3 Pat. 853; A. I. R. 1925 Pat. 123; 
6 P. L. T. 313; 3 Pat. L. R. 97. 

(4) 89 Ind. Cas. 280; 4 Pat. 320; A. I. R. 1925 Pat. 
551; 7 P. L. T. 186. 

(5) 55 Ind. Cas. 883; 1 L. 481; 85 P. W. R. 1920, 

*Page of 23 M.—[Ed.) i 
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unduly straining the words of the rule to 
hold that a sufficient compliance has been 
made with the directions there laid down 
if the applicant makes a bona fide applica- 
tion to bring on the record all the legal 
representatives, known to him so far as he 
could ascertain them after the exercise of 
due care and industry. We find in the 
case that the applicant did all that lay in 
his power and that the appeal does not 
abate because Ghulam Hussain, the pater- 
nal great-uncle, was not brought upon the 
record within time. We find that the ap- 
plication was bona fide and that under 
the circumstances the appellant cannot be 
held responsible for the omission to in- 
clude Ghulam Hussain iu her application. 
We order that his name be now brought 
on the record. 

[Note:The rest of the judgment is not material for 
the purposes of this report.—-[Hd.] 

A. N. A. Appeal dismissed. 


M ÁÁ—— 


MADRAS HIGH COURT. 
SgcoND Crvin APPEAL No. 30 or 1924. 
August 13, 1926. 

Present: —Mr. Justice Curgenven. 
GARAPATI GANGARAJU—DEFBNDANT 
No. l--APPELLANT 

l | versus 
PENDYALA SOMANNA, MINOR, BY NEXT 
FRIEND MADDIPOTI CHINNAYYA— 


PLAINTIFF— RESPONDENT. 

Wall—Construction of document—Will or settlement 
—Decree—Decree against person not properly repre- 
sented, validity of. 

A Court will not treat an instrument in the form 
ofa deed as a Will, unless there are special circum- 
stances which compel the Court to doso. [p. 614, col. 1.' 

The line between a Will and a conveyance re- 
serving a life-estate is a fine one, and hard to define. 
An important test is that of revocability. [152d.] 

A decree which has been obtained against the 
estate of a deceased person without impleading all 
his legal representatives cannot be executed against 
that portion of the estate the representative of which 
was not made a party to the decree. [p. 615, col. 1.! 

[Case-law referred to, | —. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kistna, 
in A.S. 22 of 1923, preferred against a 
decree of the Court of the District Munsif, 


Kovvur, in O. S. No. 367 of 1922. 


Messrs. K. Ramamurthi and K. Kumes- 
wara Rao, for the Appellant. 

Mr. P. Venkataramana Rao, for the Re- 
spondent, 
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JUDGMENT.—The plaintiff in this 
case is the daughters son of one Krist- 
. namma and the znd defendant is his son's 
son. The lst defendant is the 2nd defendant's 
father-in-law. The tst defendant brought 
a suit upon a promissory note against 
Kristnamma and the ?nd defendant and 
attached the family property before judg- 
ment. Subsequently, but during the pen- 
dency of the suit, Kristnamma died. The 
2nd defendant was brought on record as 
his legal representative and a decree was 
passed against the family property in his 
"hands. In the course of the execution 
proceedings the plaintiff filed a- claim peti- 
tion asserting his right to a portion of the. 
property on the strength of a conveyance 
deed executed by Kristnamma on 27th 
February, 1917, The first question arising 
in this second appeal is whether the said 
deed is a Will or aconveyance reserving a 
life-estate. 


'- The document on the face of it isof a 
.non-testamentary character. It was so 
stamped and so registered. It is called a 
dakal dastaveju, which means a conveyance 
or settlement deed. Itis true that a docu- 
ment which is not a Will in form, may yet 
be a Will in substance and effect; But as 
was held in Mahadeva Iyer v. Sankarasub- 
ramania Iyer (l), if an instrument is a 
deed in form, in order to hold that it is 
testamentary or in the nature of a Will, 
there must be something very special in the 
case, and unless there are circumstances 
which compel the Court to treat an instru- 
ment inthe form of a deed as a Will, the 
Court will not do so. The leading argu- 
ment ofthe appellant is that the document 
created no estate in presents. A more 
literal translation of the 4th sentence in 

para. 2 of the document is, "therefore, on 
` account of my affection for you, I have 
arranged that after my death the property 
shall belong to you". It is certainly very 
difficult to derive from these words any 
immediate interest created in favour of 
the plaintiff. But the line between a Will 
and a conveyance reserving a life estate is 
a fine one, and it would be hard to define, 
in some cases where the document has been 
held to be non-testamentary, wherein the 
personal interest which was transferred 
consists. A moreeasily applied test is that 
of revoeability. "There is nothing in the 
suit document to show that Kristnamma 


(1) 18 M. L. J. 450; 4 M. L. T. 103, 
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reserved the right to revoke it. On the 
contrary there is an undertaking not to 
alienate any part of the property during 
his lifetime. I consider that thisis equiva- 
lent to a promise not to revoke the instru- 
ment, because if the executant intended to 
reserve that right hecould not consistently. 
have parted with the right to alienate. 
The same intention to give finality to the 
disposition is suggested by Ex. III, which: 
18 à conveyance of a portion of the property 
executed jointly by Kristnamma and the 
plaintiff. The fact that the plaintiff was 
required to join is significant, and in the 


. schedule the property is described as that 


which was conveyed by Kristnamma to him. 
lhis document seems also to lend some. 
colourto the view that an immediate con- 
veyance of interest was intended in Ex. F. 
I think that Kristnamma had the intention 
not to revoke the conveyance and this has 
always been regarded as one of the most 
important tests. In Sita Koer v. Munshi : 
Deo Nath Sahay (2) Maclean, C. J., quoting 
Lord Penzance calls it a primary test, and 
if established is perfectly inconsistent with 
the document beinga Will. In that case 
too, there were the further circumstances 
which were given weight to, that the docu- 
ment was registered as a non-testamentary 
document and so stamped. In Mohammad 
Abdul Ghani v. Fakhr Jahan Begam (9) 
the document in question was held not to 
be Will, one of the grounds being as here 
that the executant resigned her right to 
make any subsequent transfer of the pro- 
perty. ln Rajammal v. Authiammal (4) the 
District Judge has held affirming the 
District Munsifs judgment that the docu- 
ment was a Will but this finding was 
reversed by this Court in second appeal, 
among the considerations given weight to 
being that in form the instrument was a 
registered Will and no power of revocation 
was reserved. The conclusion I reach in 
this case, agreeing with the learned Sub- 
ordinate Judge, is that Kristnamma while: 
reserving a life-estate deemed himself to 
part with some interest in the property and 
that he considered his act to be irrevocable. 
I find accordingly that the document is not 
a Will. : 

(2) 8 C. W. N. 614; 3 C. L. J. 370. 

(3)68 Ind. Cas. 254; 44 A. 301; 25 0.0. 95; 31 M. 
L. T. 21; 90. L. J. 369; 43M. L. J. 453: 21. Bom. L. 
R. 1268; 27 C. W. N.53; A. I. R. 1922 P. C. 281; 20 A. 
L. J. 194; 37 O. L. J. 1; 49 I. A. 195 P. O.). 

"i ian Cas. 357; 33 M. 304; 20 M.L. J. 519; 8 M, 
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This conclusion is enough to dispose of 
the appeal, but à further point has been 
raised which must also, I think, be decided 
against the appellant. I said that Krist- 
namma died during the suit and a decree 
was passed against the family estate of 
himself and the 2nd defendant. After 
Kristnamma's death that estate was re- 
presented only by the 2nd defendant, and 
the Ist defendant, although he knew of 
the conveyance, Ex. F, refrained, it. is 
alleged for improper reasons, from implead- 
ing the plaintiff. It is, therefore, argued that 
80 far as that portion of the estate which 
devolved on the. plaintiff is concerned the 
decree was void. I think thisargument is 
well founded. A case directly in point is 
Harischunder Biswasv. Puri Das Das (5). 
In Kaliappan Servar Karan v. Vardarajulu 
(6) a decree was obtained against the 
estate of a deceased person in the hands of 
his widow. Subsequently it was found 
that his daughter’s son had title to the 
estate under a Will and he was brought on 


record as the deceased’s representative. It. 


was pointed out that execution could not 
be allowed against him because a decree 
can only be executed against the legal 
representative who was made defendant in 
the suit or his or her representatives. On 
the authority of this case it is clear a 
fortiori that the decree cannot be executed 
against a portion of the estate the repre- 


sentative of which was not made a party - 


to it. In Paramaswami Ayyangar v, 
Alamelu Nachiar Ammal(7) the question 
arose whether the heir-in-law was competent 
to represent a portion of the estate which 
was being decreed toa legatee, and it was 
held that the legatee was a proper legal 
representative in respect of the property 
title to which had passed to him on the 
testator’s death. 


Two cases have been cited which appear 
to favour the view put forward for the 
respondent. In Bachu Soorayya v. Toomu- 
loori Chinna Anjaneyalu (8) it was held 
that proceedings in execution against a 
person in possession will bind the interests 
of the real heir; but it was conceded that 
this was an exception to the general rule 


(5) 6 Ind Cas. 627; 14 O, W. N. 1041; 12 0. L. J. 


61. 
(6) 3 Ind. Cas. 737; 33 M. 75; 6 M.L. T. 199; 19 M, 
T. d. e i 

(7) 49 Ind. Cas. 11; 42 M. 76; 35 M. L. J. 632,9 L. 
W, 26; (1919) M. W. N. 107. 

(8) 52 Ind. Cas 509; 38 M. L. J. 106. 
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that proceedings in execution of a decree 
do not bind the interests of any person who 
was never brought on record as a party to 
the proceedings in the suit, Doraisami v. 
Chidambaram Pillai (9\ was an execution 


‘matter which appears to have been decided 


on certain special considerations not apply- 
ing here. I may refer finally to Khiarajmal 
v. Daim (10), in which it waslaid down by 
the Privy Council that a decree against a 
person who is not properly represented is 
void as against him, 

A suggestion has been made that as the 
attachment was made during the lifetime 
of Kristnamma it prevailed against any 
title obtained by the plaintiff under Ex. F, 
treating it as a Will. This view receives 
no countenance from s. 64, C. P. C., and is, I 
think, untenable. On this ground also the 
appeal fails and is dismissed with costs. 

V, N. V. 

A. N. A. Appeal dismissed. 

(9) 75 Ind. Cas. 46; 45 M. L, J. 413; 18 L. W. 577; 33 
M. L. T. 25; (1923) M. W. N. 817; A. I. R. 1924 Mad. 
130; 47 M. 63. 

(10)32 O. 296; 9 0. W. N. 201; 2 A. L. J. 71; 7 Bom. 
(B o) 10. L. J. 581; 321. A. 28; 8 Sar. P. C.J, 734 


CALCUTTA HIGH COURT. 
CiviL RuLg-No 158 oF 1926. 
April 19, 1926. 
Present:—Mr. Justice Cuming 
and Mr. Justice Page. 
SALAM CHAND KANNYRAM— DECREE- 
HoLpER—PETITIONER 
versus 
BHAGAWAN DAS CHILHAMA AND 
ANOTHER—J UDa MENT DEBTORS— 
OPPOSITE PARTIES. 

C. P.C. (Act V of 1908), s. 115—Revision—Inter- 
locutory order—Other remedy open—Interference by 
High Court. 

The High Court does not interfere, as a general 
rule, in revision where the aggrieved party has another 
and adequate remedy open toit. [p. 617, col. 23 

Per Cuming, J.—Section 115 ofthe C. P.O. has no 
application whatever to interlocutory orders. ip, 616, 


: eol. 2.] 


Per Page, J.—A High Court has jurisdiction under ` 
s. 115, O. P. O., to revise interlocutory ordera passed 
by subordinate Courts from which no appeal lies to 
the High Court, and it is of great importance that 
the powers of revision with which the High Court is 
entrusted should not be restricted. [p. 618, eol. 1. 

It is only, however, when irremediable injurv and 
miscarriage of justice will ineeitabis ensue if the 
Court holdsits hand that the Court onght to inter- 
vene in current litigation and disturb the normal 
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progress of a case by revising an interlocutory order 
i ee T been passed by a subordinate Oourt. [p. 618, 
co 


_ Rule against an order of the Court of 
T ae udge, Nadia, dated 10th February 
: Dr Dwarka Nath Mitra and Babu 
Haradhan Chatterjee, for the Petitioner. 

Babu Hira Lal Chakravarti, for the 
Opposite Party. 


JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this Rule has arisen are these. 
The petitioner who obtained the Rule 
brought a suit on the Original Side of this 
Court against the opposite party for 
Rs. 52, 582 odd on the 27th November, 
1992. On the 25th June, 1923, he applied 
that certain properties of the opposite party 
might be attached before judgment. These 
properties were apparently .in the District 
of Nadia though that is not stated in the 


petition where the facts are set out very, 


incompletely. The properties were duly 
attached on the 12th July, 1923. The suit 
was decreed on the 18th February, 1924. 
There was no appeal. Then on some date 
which again it is impossible to ascertain 
either from the petition or from the learned 
Counsel,who has appeared for the peti- 
tioner, the decree was sent to the District 
Court at Nadia for execution and the pro- 
perty was advertised for sale on the 8th 
February, 1926. ' 

A claim was then filed in the executing 
Court on the 26th January, 1926, by one 
Bhagwan Das alleging that the property 
belonged to him. The petitioner then 
appeared and objected that the Nadia 
Court had no jurisdiction to entertain the 
claim. . 

That Court held that it had the juris- 
diction to entertain the application and 
urdered the parties to produce their evi- 
dence. 

Against this order of the learned Sub- 
ordinate Judge the petitioner has moved 
‘this Court under s. 115 and obtained this 
Rule. It has been contended by the op- 
posite party that the order being an inter- 
lodutory order cannot be dealt with under 
s. 115. 

Speaking for myself and with great 
respect to the learned Judges whohave held 
otherwise I have no hesitation in holding 
that x 115, CO. P. O., has no application 
whatever to interlocutory orders. Let us 

take the plain words of the s. 115 the 
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material which runs as 
follows :— 

“The High Court may call for the record 
of any case which has been decided...and 
in which no appeallies thereto.” The ex- 
pression thus used is the record of a 
case which has been decided. The only 
meaning whieh I can attaeh to the ex- 
pression "a ease which has been decided" 
is the whole case. 

If we are to suppose that the expression 
"ease" means or includes, for instance, one 
issue in the case, then the section would 
run as follows :— 

“The High Court may call for the record 
of any issue which has been decided by any 
Court.” 

It is perhaps difficult to say where the 
record of an issue that had been decided 
would be found. I have not myself the 
slightest doubt but that the Legislature 
where it speaks of the case that had 
been decided meant the whole case which 
so far as the Court dealing with it was con- 
cerned had been finally dealt with. 

I can conceive of the High Oourt sending 
for the record of the case. I cannot 
conceive of its sending for the record of 
an issue. The words seem perfectly plain, 
to decide a case is to decide the whole case, 
and not to decide a part of thecase. I am, 
therefore, of opinion that s. 115 has no ` 
application to interlocutory orders, 

This is the view which has commended 

itself to the High Courts of Bombay, 
Allahabad and Madras. Motilal Kashibhai v. 
Nana (1), Harsaran Singh v. Muhammad 
Raza (2) and In re Nizam of Hyderabad 
3). 
The reason seems self evident. To allow 
revision of interlocutory orders would have 
at once the effect of two Courts trying more 
or less simultaneously the same suit, a 
cumbersome and expensive procedure. For, 
if one interlocutory order can be dealt 
with under s. 115, every interlocutory order 
can be the subject of an application under 
8. 115. Our attention has, however, been. 
drawn to a number of decisions of this 
Court which apparently held the contrary 
view. 

Ithink that Ishould now consider the pre- 
sent case in the light of those decisions. The 
earliest case I have been referred to is the 


(1)18 B. 35; 9 Ind. Deo. (N. s.) 532 
(2)4 A. 91; A. W. N.(1881) 136; 2 Ind. Dec. (x. u.) 
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(3) 9 M. 256; 3 Ind. Dee. (N, 8.) 575. 
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case of Dhapi v. Ram Pershad (4). Mr. 
Justice Norris in disposing of this case 
held that the word ‘case’ in s. 622,C. P. O. 
(now s, 115) is wide enough to include.an 
interlocutory order and the words record of 
any case include so much of the proceed- 
ings in any suit as 
locutory order. The learned Judge in 
coming to the conclusion referred to a 
number of cases in which a contrary view 
was taken. 2 

Mr. Justice Tottenham concurred in 
making the Rule absolute but he seemed 
to doubt whether the matter could be dealt 
with under s. 622 (nows. 115). 

The next case to which I have been re- 
ferred is the case of Chandi Roy v. Kirpal 
Roy (5). Mr. Justice Woodroffe in dealing 
with that case referred to the case of 
Dhapi v. Ram Pershad (4) and remarked: 

"Speaking for myself, I should have 
thought that interlocutory orders did not 
come within the scope of this section. It 
is unnecessary..to decide the point for 


reasons with which I shall proceed to 


deal." 

Thelearned Judge refused to interfere 
on the ground that there was another 
and adequate remedy open to the peti- 
tioner. Weare then referred to the case 
of Gobind Mohan Das v. Kunjo Behary 
Das (6) where Mr. Justice Mukerji held 
that if the Court is satisfied that ‘an inter- 
locutory order has been made without 
jurisdiction, or under circumstances that 
are likely to cause irreparable injury to 
one of the litigants, the High Court could 
set it aside under s. 15 of the Charter 
(now s. 107 of the Government of India 
Act). The learned Judge refused to con- 
sider the point as to whether it could come 
under s. 115, C. P. O. 

I have next been referred to the case of 


Amjad Ali v. Ali Hussain Johar (7), 


There, the same learned Judge Mr. Justice 
Mukerji relied apparently on the case of 
Gobind Mohan Das v. Kunjo Behary. Das 
(6) and stated that it was pointed out in that 
case that the test to be applied was whe- 
ther irreparable injury would be caused 
to one of the litigants if the matter was 
not set right. 

The learned Judge apparently dealt with 
the matter under cl. 15 of the Charter 


(4) 14 C. 768; 12 Ind. Jur. 97; 7 Ind. Dee. (xN. s.) 509. 
(5) 10 Ind. Cas. 308; 15 C. W. N. 682. 

(8) 4 Ind. Cas, 364; 14 O. W. N. 147; 10 O. L. J. 407. 
(7) 6 Ind. Cas. 574; 15 C. W. N. 353; 12 0. D. J. 519, 
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which corresponds to s. 107, Government 
of India Act. It will be noted that the 
test the learned Judge would apply 
in that case is more limited than the test 
the same learned Judge applied’ in the 
case of Gobind Mohan Das v. Kunjo Behary 
Das (6). Whether s. 107 of the Govern- 
ment oflndia Aet has any application it 
is not necessary to discuss. Speaking for 
myself and with great respect to the 
learned Judge, I do not think it has. It 
is sufficient for the decision of the present 
Rule to accept the test as laid down in 
Amjad Ali v. Ali Hussain Johar (7). 
Applying it to the present case there is no 
ground whatever for interference. The 
pones by the order of the learned 

udge holding he has jurisdiction to 
determine the matter has suffered no ir- 
reparable injury. In fact he. has suffered 
no injury at all, for it is quite possible that 
the Judge may decide the claim case ulti- 
mately in his favour. 

There is a further reason for not 
interfering. Even if ultimately unsuccess- 
ful in his claim case the plaintiff has a 
further and adequate remedy for he can 
bring a suit. This Court does not 
interfere as a general.rule in revision 
where the aggrieved party has another 
and adequate remedy. 

The resultis that this Rule must be dis- 
charged with costs. (Hearing fee 5 gold 
mohurs ) l 

Page, J.—On the 27th November, 1922, 
the petitioner instituted a suit on the 
Original Side of the High Court against a 
firm trading under the name and style of 
Jugal Krishore- Ramde» for the recovery of 
Rs. 52,582-11-9, the price of goods sold and 
delivered. On the 12th July, 1923, Greaves, 
J., passed an order for the attachment 
before judgment of the properties in 
dispute, and pursuant thereto the said pro- 
perties were attached. On the 18th Feb- 
ruary 1924, Buckland, J., decreed the plaint- 
iffs claim in the suit; and from that decree 
no appeal has been preferred, Subsequently, 
the decree was transferred for execution 
to the Court of the District Judge of 
Nadia, and in execution of the decree a 
sale of the property was fixed for the 8th 
February, 1926. On the 26th January, 1926, 
the opposite party preferred a claim to the 
property under O XXI, r. 58. Thereupon, 
the petitioner filed an objection to the 
opposite party's claim inter alia upon the 
ground that the Court had no jurisdiction 
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to entertain the applieation. The Subordi- 
nate Judge of Nadia, having heard the 
parties, on the 8th February, 1926, decided 
that the Court of Nadia had jurisdiction 
to entertain the opposite party's appli- 
eation under O. XXI, r. 58 and ordered 
notice to be served upon the parties that 
the claim case would be tried on the 
merits on thel3th February, 1926. 
decree-holder has now obtained this Rule 
under s, 115 of the C. P. O. 

The questions which fall for determina- 
tion are: (1) Has the Court jurisdiction 
under 8.115 to revise the order of which 
complaint is made, and (2), if the Court is 
competent to do so, ought the Oourt in the 
exercise of its discretion to interfere with 
the said order. . 

Now, the order under consideration, 
although not subject to appeal, is an inter- 
locutory order, and it has strenuously been 
argued before us that inasmuch as the 
Court is entitled to exercise its power of 
revision unders. 115, O. P. C, only in 
respect of a “case which has been decided, d 
the Court is not empowered tọ revise an 
interlocutory order which ex concessis does 
not determine the rights of the parties. 
Indeed, it is alleged that so far from the 
case having been decided it has not yet 
even been heard, aud, therefore, under 
s. 115 the Court has no jurisdiction to en- 
tertain the present Rule. 

There is, I think, force in this conten- 
‘tion, and some authority in its favour: 
Buddhoo Lal v. Mewa Ram (8), Bai Rami v, 
Jaga Dullabh(9), In re Nizam of Hyderabad 
(3) and per Woodroffe, J., in Chandi Roy v. 
Kripal Roy (5) butthe matteris notresintegra, 
and itis now well settled, at any ratein this 
Court, that the High Court has jurisdic- 
tion under s. 115 to revise interlocutory 
orders passed by subordinate Courts 
from which no appeal lies to the High 
Court; see Dhapi v. Ram Fershad (4), 
Gobind Mohan Das v. Kunjo Behary Das 
(6), Siva Prosad Ram v. Tricomdas Coverji 
Bhoja (10), Saraju Bala Debi v. Mohini 
Mohan Ghose (11), Secretary of State for 
India v. Narsibhai Dadabhai (l2), Soma- 
sundaram Chettiar v. Manicka Vasaka 


(8) 63 Ind. Cas. 15; 43 A. 564; 19 A. L. J. 558 (F. B.). 
(9) 57 Ind. Cas. 556; 44 B. 619; 22 Bom. L. R. 801. 
(10) 27 Ind. Cas. 917; 42 C. 926. 


(L1) 82 Ind. Cas. 1008; 28 O. W. N. 991; A. I. R.1925 


Cal. 204; 40 C. L. J. 191. 
(12) 7T'Ind. Cas. 241; 48 B. 43; 25 Bom. L. R. 992; A. 


I. R. 1924 Bom. 65. 
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Desika Gnana Sammanda Pandar San- 
nidi (13), Jagannatha Sastry v. Saratham- 
bal Ammal (14), Nauratan Lal v. Ste- 
phenson (15) and Ralla Ram v. Raj (16). In 
my opinion, the matter is concluded by 
authority and I am the less disposed to 
re-agitate the question or to cavil at the 
law as it now stands, becuse I deem it 
to be of great importance that the powers 
of revision with which the Court is entrust- 
ed should not be restricted, See Bai 
Atrani v. Deepsing Baria (17) and even if I 
were not of this opinion very cogent argu- 
ments would have to be forthcoming to 
induce me to acquiesce in any limitation 
of the Court's authority, Est boni judicis 
ampliare jurisdictionem. 

The second question then arises, namely, 
are- the circumstances of this case such 
that the Court in the exercise of its dis- 
cretion ought at this stage in the proceed- _ 
ings to intervene in the claim case, and 
to revise the order in dispute. In my 
opinion, clearly, not. The present Rule 
appears to me to be premature, for it may 
be that in the event the claim case will 
be dismissed; and it is also misconceived, 
for if the claim of the opposite party 
is allowed it will be open to the peti- 
tioner to challenge the title of the success- 
ful claimant in a separate suit (O. XXI, 
r. 63); and, in my opinion, it is only when 
irremediable injury will be done, and a 
miscarriage of justice inevitably will ensue 
if the Court holds its hand, that the Court 
ought to intervene in current litigation, 
and disturb the normal progress of a case 
by revising an interlocutory order that has 
been passed by a subordinate Court, 

‘For these reasons, in my opinion, this 
Rule is misconceived, and should be dis- 
charged with coste. 


Z. K. 
(13) 31 M. 60; 3 M. L. T. 246. 
(14) 71 Ind. Cas. 530; 46 M. 574; 44 M.L. J.202; 17 
L. W.251; (1923) M. W.N. 157; A. L R. 1923 Mad. 321. 
(15) 50 Índ. Caa. 470; 4 P. L. "J. 193. 
Qu 67 Ind. Cas. 945; 4 L. L. J. 71; A. LR. 1922 
ah. 63. 
(17) 33 Ind. Cas. 258; 40 B. 86; 17 Bom. L. R. 1097. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 729 or 1923. 
August 2, 1926. 
Present:—Mr. Justice Devadoss. 
MANNATTIL KRISHNAN NAIR— 
DErENDaNT NO, l—ÀPPELLANT 

AE VETSUS 
PITCHU PATTAR'3 son SIVARAMA- 
KRISHNA PATTAR AND oTHERS— 


i PLAINTIFF3— RESPONDENTS. 

Easements Act (V of 1882), s. 20—Customary vight— 
Right to bathe in tank—Hight of going round tree in 
another's land—S. 10, easement right, enjoyment of, 
with permission of mortgagee in possession, whether 
available against mortgagor.” 

A customary right must be clear and definite. The 
fact that the residents of a village generally bathed 
in a river and used an adjacent tank for bathing pur- 
poses when the water of the river was muddy is of a 
too fugitive and indefinite character to establish a 
customary right to bathe in the tank. [p. 619, col. 2.] 

Taluk Board, Dindigul v. Venkatarama Aiyar (1), 
relied on. 

The right of going round a tree or worshipping a 
tree which is supposed to be the abode of a deity and 
` situated in another man's land cannot be acquired on 
behalf of a whole village by a few persons merely 
going round the tree or worshipping it. [p. 620, col. 1.] 

Superintending Engineer, Bezwada v. Chitturi 
Ramakrishnayya (2), relied on. 

Althoughin the caseof an usufructuary mortgage 
under certain circumstances a third person may 
acquire a prescriptive right both against the mort- 
gagee as well as against the mortgagor, yet where the 
act done by such third person is traceable to the per- 
mission of the mortgagee, express or implied, and 
the mortgagor cannot interfere withthe person doing 
the act, no prescriptive right can be acquired against 
the mortgagor. [p. 620, col. 2; p. 621, col. 1.] 


Second appeal against the decree of the 


Court of the Subordinate Judge, Ottapalam,- 


in A. 8. No. 10) of 1921, preferred against 
the decree of the Court of the Additional 
District Munsif, Palghat, in O. S. No. 17 of 
1920, 

Messrs. C. V. Anantha Krishna Ayyar 
and K. Kutttkrishna Menon, for the Appel- 
lant. 

Messrs. T. R. Ramachandra Iyer and 
V. Subramania Ayyar, for the Respond- 
ents. 


= JUDGMENT.—The plaintiffs’ case is 
that they as theinhabitants of the village 
of Parali have a customary right to graze 
their cattle on a paramba belonging to the 
3rd defendant’s sthanam, to walk across it, 
to perform certain ceremonies at the foot of 
the "arasu" or peepul tree on it, to perform 
- pradakshanam round the tree and to use 
the tank therein for bathing purposes and 
that the Ist defendant who obtained a 
melcharth in 1911 obstructed the plaintiffs 
from enjoying the customary right and, 
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therefore, they areentitled to à permanent 
injunction restraining him fromobstructing 
them in the enjoyment of their customary 
right. The District Munsif held that the 
customary right was not satisfactorily 
made out and dismissed the plaintiffs’ 
suit. On appeal the Subordinate Judge 
found in favour of the plaintiffs and granted 
a permanent injunction restraining the 
lst defendant from interfering with the 
enjoyment of the customary right. The 
Ist defendant has preferred this second 
appeal. 

There is evidence on record to show 
that a tank existed in 1851 when the 
paramba was demised on kanom by the 
Sthanam. ‘The kanomdar was in enjoyment . 
til 1915, when the 1st defendant who ob- 
tained a melcharth in 1911 obtained posses- 
sion of the paramba. Thesuit was laid on 
16th December, 1916. There is evidence 
that for about 60 or 70 years the villagers 
of Parali used the tank for bathing pur- 
poses. The question is whetherthe inhabi- 
tants of Parali have acquired the customary 
right claimed by them. The tank is ad- 


mittedly anirrigation tank. The evidence 


on behalf of the plaintiffs is that the 
inhabitants of Parali generally bathe in a 
river close by and when the water of the 
river is muddy some of the people use the 
tank for bathing purposes and funeral cere- 
monies are sometimes performed under 
the peepul tree. Is this evidence sufficient 
to make out the customary right in favour 
ofthe plaintiffs? The acts of the villagers 
of Parali seem to be of too fugitive a 
character to establish a customary right in 
their favour. The factson record are not 
sufficient to establish a valid custom. It 
must bereasonable and it must be definite 
or certain. From the evidence it appears 
that whenthe water of the river is muddy 
Bome people go and bathe in tank and some 
others prefer to bathe in the river. It is 
contended for the appellant that all sorts 
of people have been bathing in the tank: 
but Mr. Ramachandra Iyer, for the respond- 
ent contends that it isonly the people of 
the Parali village and visitors to the village 
who make use of the tank. This shows the 
indefinitenessof the customary right claimed 
i nr pM 
t isnot disputed that a eustomarv ri 

to batheina tank ean be acquired ns 
residents of a village. But in order to 
establish a customary right the evidence 
must be clear that the enjoyment must 
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be of right for along number of years. 
In considering the evidence regard must 
be had to the habits and customs of the 
people. When the water of a river in 
which people generally batheis too muddy 
they may go toa neighbouring tank for 
their bath and nobody thinks of objecting 
to such user especially when it is an irriga- 
tion tank and that user cannot be said 
to be asofright. ` Itisa well-known thing 
in Madras for neighbours to take water 
from a tap in a private compound. Nobody 
. ean assert that it is done as a matter of 

right. It is by an implied permission that 
the water is taken, and when people bathe 
in irrigation tank nobody thinks of object- 
ing to it, for there is no loss caused to 
anybody, nor is there interference with 
anybody'srights. According to the evi- 
dence in this ease, whenever water was 
wanted for irrigation purposes water was 
let out of the tank by low-caste people. 
Brahmins performed punyahavachana before 
bathing in it. There is the circumstance 
noticed by the District Munsif, viz, the 
plaintiffs’ own men “were in possession 
of the paramba and everything in it as 
kanomdars during the time during which 
the alleged enjoyment was'...... and such 
enjoyment could, therefore, be traceable to 
implied permission. I think the facts of 
this case come within the principle laid 
down by Ayling and Odgers, JJ., in the 
Taluk Board, Dindigul v. Venkatarama 
Aiyar (1). . 

As regards the customary right to go 
round the peepul tree and toperform funeral 
ceremonies underit, Ido not think the 
customary right can be claimed. It is 
extremely doubtfulwhether by a few people 
going round the tree in a private compound 
can acquire arightto dosoon behalf of 
the whole village. It is not suggested that 
all the inhabitants of the village were in the 
habit of going round the tree; it was only 
a few people who went round thetree and 
only a few people performed funeral cere- 
monies under the tree. In Superin- 
tending Engineer, Bezwada v. Chitturi Rama- 
krishnayya (2) it was held that the right 
of going round a tree or worshipping a 
tree which is supposed to be the abode ofa 
deity cannot be acquired by merely going 
round the tree or worshipping it. 


(1) 75 Ind. Cas. 38; 46 M. 866;45 M. L. J. 333; 18 L. 
W. 366; 33 M. L. T 40; A. I. R. 1924 Mad. 197. 

(2) 58 Ind. Cas. 885; (1920) M. W. N. 495; 39 M. L. J. 
151; 12 L. W. 193; 28 M. L. T. 163. 
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There is one objection which is fatal to 
the plaintiffs case. Granting for argu- 
ment's sake that the plaintiffs have acquired 
a customary right to bathe in the plaint 
tank and go round the peepul tree, the 
question is have they acquired such a 
right as against the jenmi of the paramba? 
It is in evidence that the paramba was 
demised on kanom under Ex. C in 1854 and 
that the kanomdar was in possession till 
1915. Section 10 of the Easements Act- 
applies to the case. The obstruetion was 
within three years of the Ist defendant 
obtaining possession of property. The 
first defendant does not claim through the 


kanom of 1854 but claims directly from the 


jenmiinasmuch as he has taken a mel- 
charth in 1911 and obtained possession in 
1915. Thequestion is, have the plaintiffs 
made out a title against the jenmi? Mr. 
Ramachandra Jyer meets this objection by 
saying that one of the Anandravans was 
aware of the user and, therefore, the sthanam 
must be taken to have been cognisant of 
what was going on. The fact a junior 
member ofa Malabar tarwad is either a 
consenting party or was cognisant of the 
use of thefamily property in à particular 
way by strangers would not necessarily bind 
the family or the karnaran. The 3rd de- 
fendant was thesthani at the time of the 
suit. He filed a written statement disputing 
the right of the plaintiffs. Mr. Nambisan 
who appearsfor the 46th respondent (the 
jenmi) supports the appellant's case. Im 
these circumstances can it be said that the 
owner of the land (that is the jenmi) is 
precluded from contesting the right of the 
plaintiffs? So long as the kanomdar was in 
possession, the jenmi-mortgagor could not 
have objected to the former allowing peo- 
ple to bathe in the tank or to go round the 
tree in the paramba asthe mortgagor not 
being in possession could not interfere to 
hisinterests. Mr. Ramachandra Iyer's con- 
tention is that prescriptive right can be 
acquired against themortgagor in the case 
of mortgaged property and, therefore, a 
right like this could be acquired against 
the owner of the property (the jenmi). 
No doubt, inthe case of an usufructuary 
mortgage under certain circumstances a 
third person may acquire a prescriptive 
right both against the mortgagee as well 
as against the mortgagor. But where the 
act done by anybody is traceable’ to per- 
mission from the mortgagee, either ex- 
press or implied, the mortgagor cannot 
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interfere with the person. doing the: act. 
Peuple by going and bathing in an irri- 
gation tank do not necessarily do anything 
which would be detrimental to the interests 
of the mortgagor, and, therefore, the mort- 
gagor is not bound to interfere with the 
doing of such act, for the mortgagee 1s 
entitled to use the water in any way he 
likes so long as he does not cause damage 
to the land and even if he causes slight 
damage heis only bound to put the property 
in the state in whieh it was when it was 
demised to him. In Malabar kanomdars are 
entitled to improve the property demised 
to them by digging tanks, planting trees 
doing anything which would come within 
the definition of improvements. Whether 
the tank wasdug by the owneror by the 
kanomdar it is immaterial to inquire in 
this ease. There is no evidence in the 
case that the jenmi of the property ac- 
quiesced in the use of the tank for bathing 


purposes by the villagers of Parali as of. 


right. -I hold that the plaintiffs have not 
acquired any preseriptive right which would 
avail against the jenmi and the first defend. 
ant who has obtained a mortgage from the 
jenmiis entitled to obstruet the plaintiffs 
Írom using.the tank. 

. There is one other point. The Subordi- 
nate Judge has granted a decree in respect 
of the grazing right claimed by the plaint- 
ifs No issue was raised on this point and 
the Subordinate Judge has noteonsidered 
the evidence regarding it, and in the 
decretal portion of the judgment, he has 
included the grazing of cattle without 
paying attention tothe evidence in the case. 
Mr. Ramachandra Iyer conceded that there 
is only one witness who speaks to it. In any 
case the plaintifis are not entitled to have 
the right. to graze their cattle in the 
paramba. 

In the result, the appeal is allowedand the 
suit is dismissed with costs of first defend- 
ant throughout. 

V. N, V. Appeal allowed, 


x mit 
END * 


MAUNG PO AN v. MA DWE. 


621 
RANGOON HIGH COURT. 
FULL BENCH. 
Civit REFERENCE No. 6 or 1926, 
May 31, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, Justice Sir Benjamin Herbert 
Heald, Kr:, Mr. Justice Carr, Mr. Justice 
Maung Gyi and Mr. Justice Chari. 
MAUNG PO AN—APPELLANT 
versus 


MA DW E—RESPONDENT. 

Burmese Buddhist Law—Inheritance—Death of 
adoptive father—Kittima adopted son, whether can 
claim auratha son's share. 

" Under the Burmese Buddhist Law, a kittima adopt- 
ed son is not entitled to claim from the adoptive 
mother, on the death of the adoptive father, the 
auratha son's quarter share of the estate of the adop- 
tive parents. [p. 627, col. 2; p. 628, col. 1.] 

Maung Sa So v. Mi Han (1), not followed. 


Reference arising out of Civil First 
Appeal No. 27 of 1925, before a Division 
Bench of the Court composed of Heald and 
Chari, JJ. 


ORDER OF REFERENCE.-—This 
is a typical Burmese Buddhist inheritance 
case and shows clearly the desirability of 
some form .of registration of adoptions, 

One, San Dan, a comparatively wealthy 
Burman Buddhist, died in June 1924 leay- 
ing a widow, the respondent Ma Dwe, with 
whom he had lived for many years as man 
and wife,-in possession of practically the 
whole of his estate. 

" After his death one Ma On Hmyin, whom 
he had kept in a separate house, made 
common cause with the present appellant 
Po An and claimed that appellant had been 
adopted by San Dun and his wife Ma Dwe 
aS their only son, that being an only son 
he was auratha, that as auratha he was 
entitled toa quarter of the joint estate of 
his parent by reason of his father's death, 
that Ma On Hmyin wasa wifeof equal 
status with Ma Dwe, and that, therefore, 
she was entitled to recover from Ma Dwe 
half of the three-quarters of the estate 
which would be left after appellant had 
taken his quarter share. As usual in such 
cases the suit was brought in forma 
pauperis. 


Respondent, Ma Dwe, said that Ma On 
Hmyin was not a wife of San Dun, that if 
she could be regarded asa wife she was 
merely an inferior wife who would be 
entitled only to such property ‘as the 
husband had given to her before he died, 
that even if she had been a wife, she had 
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forfeited that status by reason, of her adul- 
tery and neglect of her husband, that 
even ifshe wasa wife with full rights of 
inheritance she would be entitled to inherit 
only in respect of such of the property 
comprised in San Dun’s estate as had been 
acquired by her and San Dun jointly, that 
Po An was notadopted by San Dan and 
Ma Dwe at any time, that she and San Dun 
had adopted one Po Zon as their son, that 
Po Zon was older than appellant Po An, so 
that evenit Po An had been adopted he 
would not be entitled to claim the auratha 
son's quarter share, that an adopted son 
could never be auratha, that if Po An 
were held to have been adopted in the 
apathitha form, he could not claim any 
share of the estate while she was alive, and: 
thatif he had been adopted in any form 
he had forfeited hisstatus by prolonged 
separate living and by neglect of his filial 
duties, She also denied that various pro- 
perties, which Ma On Hmyin and Po An 
alleged to belong to the estate, did belong 
to it. l l 

So far we have in the case an admitted 
widow and a claimant whose status as 
widow was disputed, a claimant as 
adopted son, and another alleged adopted 
son who was defending the case on the 
admitted widow's behalf. But that was 
not all. Six other claimants appeared and 
alleged that they were children of another 
adopted son, Tha Myat, and claimed to be 
added as parties to the suit, presumably as 
plaintiffs suing in forma pauperis. 

"The lower 
alleged adoptive grandchildren, relegating 
them toa separate suit, and holding that 
the claims of Ma On Hmyin and Po An 
could more conveniently be tried separately 
directed that they should be tried: in 
separate suits, 

“ Ma On Hmyin's suit has since been dis- 
missed, it being held that she wasa mere 
mistress and not a wifeentitled to in- 
herit. 

It does not appear whether or not the 
children of Tha Myat have yet filed a suit. 

In the appellant Po An's suit, the Court 
framed a preliminary issue of law as to 
whether or not under Burmese Buddhist 
Law an adopted child can ever be auratha, 
and finding on that issue in the negative, 
dismissed the suit. . ! 

Po An appeals against that finding. 

"The question is one on which there seems 
to be no authoritative decision, though 
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there are case3 in which ‘such a elaim has 
besn admitted without question. - 

In the ease of Maung Sa So v. Mi Han 
(1) it is said to have been admitted that a 
son adopted in the kittima form is prac- 
tically in the position of a natural soa. In 
that case the adopted son, who was the 
only child, seems to have made no claim 
against his adoptive mother after his adop- 
tive father's death, but after the adoptive 
mother’s death, he impugned a gift of the 
property comprised in the estate, made by 
her, on the ground that the gift was in- 
valid as having been procured by undue 
influence. The Court held that the allega- 
tion of undue influence was not established, 
but gave the plaintiff a decree for a quarter 


-share of the property on the strength ofa 


passage in Attasankhepaandon the assump- 
tion that a kittima child is on the same 
footing as a natural-born child and that, 
therefore, a kittima child ean be auratha. 
All that it is necessary to say about this 


js that the metrical authority cited by the 


Kinwun Mingyi in Attasankhepa refers to 
"own children," and that the Kinwun Ming- 
yi's commentary refers to the son who 
takes a quarter share as “auratha,” which 
as has. been pointed. out in the cease of 
Kirkwood v. Maung Sen (2) literally means 
“ghild of the body" and is used in Burmese 
Buhdhist Law as meaning also "eldest-born 
child ;" but is never; so far as I know, appli- 
ed toan adopted child, 

In the case of Ma Gyan v. Maung Kywin 
(3) where there was an adopted daughter 
and a younger natural daughter, it was 
said that “the completely adopted child 
comes into the adoptive family with the 
just and reasonable expectation of being 
placed on the same footing as a natural- 
child” and that “the ordinary rules of in- 
heritance prevailas inthe case of natural- 
bornichildren.” If thisstatement of the law 
is correct, it would seem to follow that a 
kittima child can be auratha, which to a 
Burman Buddhist Jurist would, I think, 
have been a contradiction in terms, 

In the case of Ma Thin v. Ma Wa Yon (4) 
it was held that an adoptive daughter 
who is the only child, is, on the re-marriage 
of the mother after the death of the father, 


— (1) U. B. R. (1892-96), IT, 171. 

NUR e Exodi E i 693; A. I. R. 1924 P.O 
: ur. L. J. ; 48 M. L. J. 1; 5PRI A. 334; ¢ 

W. N 653 (P. OQ) | REDE 
(3) U. B. R. (1892-96), II, 170. 
(4) 2 L. B. R. 955. 
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entitled to claim from the mother one- 
fourth of the estate, and it was said: “It 
does not affect the question that the plaintiff 
is an adopted daughter for the kittima 
adopted child takes the same place as the 
natural child.” There was no discussion 
of authorities on this point, but the decision 
clearly recognized the right of the kittuma 
child to be auratha. 

It would thus appear, that so far as the 
case-law is concerned, it has been assumed 
that the kittima child. has exactly the 
same rights asthe natural-born child, and 
that, therefore, the kittima can be auratha, 
but no direct authority from the Dhamma- 
thats has been cited for the latter assump- 
tion, and the grounds on which the former 
assumption was based seem to need recon- 
sideration. < 

The Manugye deals with adoption re- 
- garded asa gift of the child by its parents 
in the Third Chapter of the 8th book, 
and also deals with it again in the Fourth 
Chapter of the same book. "These author- 
.ities show that adoption was not neces- 
sarily permanent and that in certain cir- 
cumstances the parents could take the child 
back while in other circumstances the 
adoptive parents could return the child 
whom they had taken in adoption, and in 
still other circumstances compensation was 
payable by the parents to the adoptive 
parents or vice versa for the return or re- 
tention of the child. There is a quotation 
from Manugye cited in s. 201 of the Kin- 
wun Mingyi’s Digest (Vol. I) which re- 
produces also à rule of Dhamma to the effect 
that if parents with or without children 
of their own adopt another person's child 
as their child, and if, while they are bring- 
ing up the child, their own children or, 
in & case where they have no children of 
their own, their relatives say they ought 
not to adopt the child and turn the 
child out, they shall pay to the child aixty 
pieces of silver. Chapters XXV{ and XXVII 
of the 10th book of Manugye deal with the 
rights of kittuma children in respect of in- 
heritance, and lay down the law as follows: 
"Where there are natural-born children as 
well as an adoptive child, if the adoptive 
child on coming of age leaves the adoptive 
family and returns to its own parents, it 
is not entitled to share in the property of 
the adoptive parents, though it may keep 
property which has already been given to 
it. If the kittima child lives with the 
adoptive parents and the adopted parents 


— 
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die, then it is said that that kittima pub- 
licly and notoriously adopted son 1n- 
herits as eldest if with the parents he was 
eldest, as second, if he was second, and as 
last or youngest if he was last, or young- 
est. This means that he shall share with 
the eldest own son or daughter as among 
the eldest,.with the second own son and 
own daughter (as amongst second sons and 
daughters) and with the last and youngest 
own son and daughter equally, "because 
the child thus publiely and notoriously 
adopted does not return and enjoy the 
As for the 
inheritance of kitttma children where there 
are no own children the law is laid down 
as follows: "If there are no children or 
descendanta ofeither of the adoptive parent 
theh on the death of the adoptive parents, 
the adoptive child inherits alltheir pro- 
perty except that in the adoptive parents 
share of property inherited by them from 
their parents which has not yet come into 
the possession of the adoptive parents, the 
adoptive child shall have only half and 
the relations, that is the brothers and sisters 
of the parent who inherited the property, 
shall have the other half.” The meaning 
of the rule cited in Manugye to the effect 
that the kittima child “shall inherit as 
eldest if he was eldest with the parents” 
(and so on) is obscure and the author at- 
tempted to explain it. It might be read 


as meaning that if the adopted son was 


eldest in his own family he was entitled 
to.be regarded as eldest in the adoptive 
family, and it has been argued that that 
is what it does mean. Dr. Richardson tran- 
slated the explanation as follows: "If it 
(the adopted child) be of the same age as 
the eldest child of the adopting parents, 
or as the second or younger, it shall share 
equally with them," 1 think it probable 
that what Manugye intended was merely 
that the adoptive child should take its 
place and its share in the adoptive family 
according to its age, that is, that it should 
take the share given to a kittvma child 
according to its place in the family. It 
is true that Manugye does not give the 
rules which state the share of the kittima 
according to its position in the family, but 
many other Dhammathats do, and it must 
be remembered that Manugye is not a 
complete Code, but merely a collection of 
rules (possibly) for doubtful cases, the ordi- 
nary rules of inheritance being so well 
known thatit was not considered necessary 
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| uce. them to writing, see the case of 
Ma rn v Ma Shwe Sint (5). It is clear in 
any case that the wording of the passage in 
Manugye is elliptical and obscure. —— 

In these circumstances 1b 18 permissible 
to refer to the other Dhammathats, extracts 
from which are to be found in ss. 189— 1.6 
of the Digest (Vol. I). Ia those sections it 
is to be noted that the word "auratha 18 
constantly opposed to kittima, meaning 
“own child” as opposed to “adoptive child, 

‘The passage which has already been cited 
from Manugye, 18 reproduced in s. 189 of 
the Digest; and, as usual, appears also in 
Amwebon,” which ordinarily reproduces 
Manugye, sometimes with verbal alterations. 
A metrical version of what was obviously 
the same authority also appears in Cittara. 
The Dhamma which is said to bea Dhamma- 
that of the same period as Manugye, that 
is. of the latter half of the 18th century, 
gives a similar rule, since 1b says: If the 
kittima child lives with them, when the 
adoptive parents die, let it share equally 
in the property of the deceased according 
to age with the own sons and daughters of 
the deceased." The Dayajja, which is said 
to bean early 19th century Dhammathat and 
ig in verse, says that if the kittima lives 
with the adoptive parents and the parents 
die, the eldest own child is to have five- 
sixthsof the estate and the kittima one sixth, 
that if the kittima is the eldest and the own 
childcomes second, the kittima, 18 to have 
one-fifth and the own child four-fifths, that 
if the own child is younger, but not the 
youngest child he is to have three-fourths 
and the kittima one-fourth, and that if the 
own child is last or youngest he and the 
bittima areto share equally. The method 
of partition intended by this authority 
where there are several children may not 
be very clear, but at any rate the passage 
shows clearly that the litttma was not by 
any means regarded as being on equal 
terms in the family with the adoptive 
parents' own children. A similar result ap- 

ears from the passage in Dayajja cited in 
s. 190 of the Digest, where it is said if there 
are auratha, kittima and apathitha child- 
ren living: with the parents, the kittima 
isto get one-sixth, the apathitha one-sixth: of 
the remaining five-sixths, and the auratha 
the remainder. The Manu or Dhammathat- 
kyaw, cited in s. 191 of the Digest, also 
gives the kittima one-sixth and the aura- 

(5) 95 Ind. Cas. 918; 4 R. 27 at p. 34; 5 Bur. L. J. 51; 
ALR 1926 Rang. 113. 
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tha five-sixths, and so do all the others 
cited in that section except Dhammasara, a 
19th century Dhammathat, which makes the 
shares one-fifth and four-fifths. The Dham- 
mathats cited in s. 192 of the Digest deal 
with the case where the kitttma is living 
with the parents and the auratha is not, 
and practically allofthem give the kittima 
one-fifth and the- auratha four-fifths. The 
only exceptions being the Vinicchaya which 
gives the kiittimatwo-sixths and the auratha 
four-sixths and the Dhammasara which 
givesthe kittima one-fourth and theauratha 
three-fourths. The Dhammathats cited in 
s. 192 lay down that the rule that if there 
are no children or descendants of children, 
the kittima child who was living with the 
adoptive parents up to the time of their 
death inherits the whole estate to the ex- 
clusion of the brothers and sisters of the 
deceased. That is the rule which has al- 
ready been cited from the 27th Chapter of 
the 10th book of Manugye, and the second 
part of the rule as therein laid down ap- 
pears in the Dhammathats cited in s. 194. 
The Manu cited in s. 194and the Raja- 
bala cited ins. 196 say that if there is an 
own son as well as a kittuma son, then 
the two divide between them the undivid- 
ed share of the parents in property inherit- 
ed from their parents, the parents’ co- 
heirs taking no share and the Manu says 
that the own son and the kittima 
son divide the share between them 
according as they are younger or elder 
according to the rules already laid down, 
while the Rajabala seems to say that the 
own son and the kittima son are to divide 
the parents' share equally between them. 
The authorities cited in s. 195 lay down that 
a kittima child who does not live with the 
adoptive parents does not inherit if there 
are own children of the adoptive parents, 
and the Waru adds that even if there are 
no own children the kittima child who 
lives separately does not take the whole 
estate but gets only half of it, the other 
half going to the deceased parents’ rela- 
tives, while the Cittara sayathat where there 
are noown children the kittima who livea 
separately from the  adoptive parents 
inherits only as if he were apathitha, which 
seems to be the same rule differently 
expressed, vide s. 198 of the Digest. 

We now come to the Attasankhepa, which 
was the latest compilation of Buddhist Law 
in the time of the burmese kings. In s. 176 
of that work the learned author apparently 
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quotes from some metrical Dhammathat 
the rule for partition where.the auratha 
and kittimı both live with the parents 
and paraphrases that rule as follows: “ Let 
the inheritance be divided into six shares 
and let the auratha child who lives with 
the parents take five shares. One share let 
the kittma son who lives with the parents 
take. Of the four relationships in which 
thesaid kittima who lives with the parents 
and the said auratha who lives with the 
parents may stand to each other, namely, 
eldest, second, little or least child (or as 
the translator in the official Edition puts it 
“eldest, elder, younger or youngest child of 
the family") if (the auratha) is eldest let 
one-sixth be given-to the.kittima child 
living with the parents; if (the auratha) is 
the second, let the inheritance be divided 
into five shares and let one share be given 
fo the kittima living with the parents; if 
(the auratha) is the "little " child let the 
inheritance be divided into four shares and 
let the kittma living with the parents 
have one share; if (the auratha) be the least 
child let him divide the inheritance equal- 
ly with the kittima living with the parents. 
This is the same rule as that given in 
Dayajja as cited in s. 189 ofthe Digest. 
In s. 177 of Attasankhepa theauthor quotes 
from the metrical Dhammathat the rule for 
partition when the auratha son lives apart 
and the kittima lives with the parents, 
and paraphrases that rule as follows: “Let 
the inheritance be divided into five shares, 
and let the kittima who lives together 
have one share and the auratha child have 
four shares.” . This isthe rule given by all 
the Dhammathate except Vinicchaya and 
Dhammasara in s. 192 ofthe Digest (see 
above). Similarly ins, 178 the author of 
Attasankhepa cites the matrical Damma- 
that on the question whether or not the 
kitttma who lives in a separate house from 
the adoptive parents is entitled to inherit 
and translates that rule into prose as 
follows: ‘Ifthe kittima child lives in a 
separate house, let him have only what has 
come into his hands.’ Let him not take any 
share of the inheritance.” Thatis the rule 
given in s. 195 of the Digest. In s. 179 of the 
Attasankhepa the rules laid down in ss. 193 
and 194 of the Digest are stated andit is 
said that in the absence of children or 
other descendants the kittima inherits all 
the property of the adoptive parents except 
the adoptive parents’ share of property 
inherited from their parents where that 
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share has not yet come into the adoptive 
parents’ possession. In such a share the 
kitttma and the relations (brothers and 
sisters) of the adoptive parents are to share 
equally. 

From all these authorities it seems clear 
that in the Burmese Buddhist Law books the 
kittuma child was not by any means 
regarded as being on an equal footing with 
the “own” child. 

It must be remembered thatin Burmese 
Buddhist Law the own children didnot share 
equally among themselves but took decreas- 
ing shares from the eldest downwards, vide 
the elaborate rules contained in ss, 161—167 
of Attasankhepa and in the Dhammathats, 
including Manugye, cited in ss. 137—161 of 
the Digest. Those complicated rules are 
now regarded as being obsolete and the 
present ruleis that except for the special 
Share awarded in certain circumstances to 
the eldest-born child who grows up and is 
not subject to certain physical disabilities, 
and the special share awarded to the eldest- 
born child on the re-marriage of à surviv- 
ing parent, the children share equally in the 
parents’ estate. But even if the obscure 
passage cited above from the 26th Chapter of 
the 10th book of Manugye beread as mean- 
ing that the kittima child takes its place 
according to itsage among the own children 
of his adoptive parents, then, although 
under the modern rule it would share 
equally with the other children, it does not 
seem to me to follow that if it was the 
eldest child of the family it would necessari- 
ly acquire the special rights of the auratha 

or eldest-born child either on the death of 
one parent or on the re-marriage of thé 
survivor. On the contrary lam strongly of 
opinion, as I have suggested above, that any 
Burman Jurist who was familiar with the 
Dhammathats and with the constant opposi- 
tion inmeaning betweenawratha and kittima, 
would have regarded the proposition that 
the kittima could ever be auratha as a 
contradiction in. terms. One has only to 
refer to the lists of children who are entitl- 
ed to inherit as given at the end of the 10th 
book of Manugye or in s. 1500f Attasankhepa 
or s. 10 of the Digest and to remember the 
constant opposition of -auratha to kittima 
in the Dhammathats which give the rules- 
relating to the inheritance of kittima 
children to realize how difficult it would be 
for a Burman Buddhist Law writer ever to 
regard the kiitima as auratha, and since 
there iscertainly no passage anywhere in 
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the. Dhammathats whieh says that if the 


kittima is the eldest child in the adoptive 
family, he is to be regarded as auratha or 
to have the auratha son's special and ex- 
ceptional right to claim from the mother 
on the death of the father one-fourth of the 
joint estate. Iam strongly of opinion that 
the learned Judge in the lower Court was 
right in holding that an adopted child can 
never be auratha, and that appellant's suit 
was bound:to fail.  ' 


I find, however, that a contrary opinion 
has very recently been expressed by a 
Bench of this Courtin the case of Ma Thein 
v. Ma. Mya (6) where the learned Judges 
expressly held on the strength of the 
passage in the 26th Chapter of the 10th 
book of Manugye and the corresponding 
‘passage in Dhamma to which I have refer- 
red, that an adopted child can be auratha. 
‘L,would- with all respect suggest that the 
rule given in those authorities ^ that the 
adépted child takes its share in the adoptive 
family according to age cannot be inter- 
-preted as meaning that if the adopted child 
is eldest it takes the eldest child's share or 
88 meaning more than that if the adopted 
child i8 eldest it takes the special share 
given to the adopted child who is the eldest 
‘Ghild of-the family. ` 


- But-even if it could be taken as meaning 
that the adopted child, if eldest in the 
family, takes the special share given to the 
eldest child by the old rules of Buddhist 
Law which are now regarded as being 
- obsolete, I still think that it would not fol- 
low that the kittima child can be regarded 
as: auratha, and that there is no authority 
in the Dhammathats for the proposition 
that a kititma child -can ever be auratha. 


In view of the decision ofthe learned ^ 


Judges that a kittima child can be auratha 
with which decision I respectfully disagree 
for reasons which I have given above, I 
think that allthat we can now do in this 
case is to refer for the decision ofa Full 
Bench the following question:— 

"Is a Kittima adopted son entitled to 
claim from the adoptive mother on the 
death of the adoptive father, the auratha 
son's quarter share of the joint estate of the 
adoptive parents?" . - 
` Mr. Maung Ni, for the Appellant. 

. Mz. Sein Tun Aung, for the Respondent. 

. (6) 98 Ind. Cas. 365; 5 Bur. L. J. 70; A. I. R. 1926 
Rang, 146. - 7 
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OPINION.—The. question referred 
to us for decision is whether or not a 
kittima adopted son is entitled to claim 
from the adoptive mother on the death of 
the adoptive father the auratha son's 
quarter share of the joint estate of the adop- 
tive parents. 

The Commentary to Sparks Code, which 
was published in 1859 and was largely 
based on Richardson's translation of 
Manugye said that “if the (kittima) adopt- 
ed child shall remain with the parents who 


‘adopted him or live with or among their 


family,he shall possess the same righta of 


inheritance in their estate in every respect 


as though he were the real actual child 
of his adoptive parents." In support of 
that proposition the learned author cited 
Oh. XXVI of the 10th book of Manugye, but 
a reference to that authority shows that 


‘the meaning of the passage is obscure and 


that the rule laid down therein, so far as 
it can be ascertained, is not by any mean 
So generally expressed.- . 
We have been referred .to the case. of 
Ma Gun v. Ma Gin (7) asa judicial deci- 
sion that the publiely adopted child stands 


in the same position as the real child, 


but in that case the learned Judicial Com- 


missioner merely assumed that the adopted 
.child stands in the same position as the 


real child, and on the strength of that as- 
sumption applied to an adopted daughter 
the rule of Manugye for. partition between 
a daughter of a first marriage and her 


Step-mother after the death of both the 
daughter’s parents. No question of the 


auratha child's special share arose in that 
case, since partition was claimed after the 
death of both parents. 


In the case of Maung Sa So v. Mi Han (1) 
it was admitted at the Bar that the adopt- 
ed son is practically in the position of a 
natural son in respect of inheritance. The 
dispute was between an adoptive only 
son, both of whose adoptive parents were | 
dead, and a niece of the adoptive ‘mother; 
who claimed to hold certain property under 
a deed of gift said to have“ been made 
by the adoptive mother after the adoptive 
father's death. The Court, on the assump- 
tion that an adopted child is in the same 
position as an own child, and on the 
strength ofa passagein Attasankhepa which 
contains an express reference to “own 
children” seems- to have been of opinion 
. (7) S, J. Boe ^ 
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that the.adoptive son would have been 
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"entitled as against his adoptive mother, 


while she was alive to a quarter share of 


. the jointly acquired property of the adop- 


tive parents, but asthe gift, under which 
the niece claimed, was ultimately held not 
to have been established, the decision of the 
question of Burmese Buddhist Law was 


_ really unnecessary. 


In the case of Ma Gyan v. Maung Kywin 


(3) the special share allotted to the auratha 
. child was not claimed, but the learned Judi- 


cial Commissioner said: “It has been the 
practice of the Courts both here and in 
Lower Burma to treat the kittima adopt- 
ed child generally as filling the same posi- 


" tion as the natural-born child." 


^ 


Similarly in the case of Ma Thin v. Ma 


“Wa Yon (4) the right claimed was not the 


Special right of the auratha to receive a 


share on the death of one parent, but that 


of the eldest child, who was also the only 


. child, to receive ashare on the re-marriage. 


of the surviving parent, and the decision is 


- cited only because one of the learned Judges 
| said, without any discussion of authorities, 


that “it, does not affect the question that 


the plaintiff is an adopted daughter; for the 
kittima child takes the same place as the 
natural child.” - 

The only. other case to which we have 
been referred as showing that a kittima 
child has all the rights of an own child is 


Tet Tun v. Ma Chein (8). One of the learned 
. Judges there remarked: “The kitttma son 


has the full rights of inheritance of a natur- 
al son;" but in that case also there was no 


-consideration of the authorities on that sub- 
.ject and no question of the special right 


of the auratha to take a-share on the death 


of one parent arose, since the kittima son 


in question was an only son, whose adop- 
tive parents had both died, and he was 
claiming their estate from the widow and 
child of the adoptive father’s brother who 
had taken possession of the estate after the 
adoptive parents’ death. 

Many passages from the Dhammathats 


- have been cited in the Order of Reference 
` a8 showing that the position of the kit- 
tima as laid down in the Burmese Buddhist 


law books was distinctly inferior in respect 


of inheritance to that of the own children 
and respondent's learned Advocate has add- 
ed to those authorities the extracts from 


" (8) 8 Ind, Ces. 978; 5 L. B. R. 216; 4 Bur, L, 
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of the Digest. He has also pointed out 
that there is no mention of the kittima 
child in Ch. VI of the Digest which deals 
with partition between parents and child- 
ren and limits the application of the rules 
therein contained to “partition between own 
parents and own children" that there are 
in the Digest no rules for partition be- 
tween parents and adoptive children, and 
that the rules relating to the rights of adop- 
tive children. are relegated to near the end 
of. Oh. VIII which deals with partition 
among children after the death of both 
parents. 

We are satisfied that aceording to the 
Dhammathats the position of the kittima 
child in respect of inheritance was inferior 
to that of own children, but in view of the 
judicial decisions which for many years 


.have recognized the right of the kLittima 


child to share equally with the own children 
we are of opinion that that right should 
not now be questioned. But, apart from 
the recent case of Ma Thein v. Ma Mya (6) 
mentioned in the Order of Reference, there 
seems to bé nocasein whichit has been 
expressly decided that an only or eldest 
kittuma child can be auratha or that if 


-it fulfils the conditions which would entitle 


an own child to be auratha, it can on the 
death of one parent claim from the sur- 
viving parent the auratha child's special 
share of the jointly acquired property of 
the parents. The existence of that right 
had been doubted in the case of Mahomed 
Ahmin v. Ma Kyan (9) and the only 
earlier case which could be regarded as re- 
cognizing it is the case of Maung Sa So v, 
Mi Han (1) where as we have said the 
decision was based partly on an admission 
and partly on what seems to have been a 
mistaken application of a passage in 
Attasankhepa. The special right of the 
auratha is an exception to the general rule 


‘of equal partition among children which 


is now settled law, and in the absence of 
any authority in the Dhammathats or of 
any long course of judicial decisions ex- 
tending that right to the kittima child, 
we are of opinion that it should not be so 
extended. 

. We, therefore, answer the Reference as 
follows: .“A kittima adopted son is not 


entitled to claim from an adoptive mother 


5; (9) 97 Ind, Cas, 72; 3 Bur, L. .J, 108; A. I, R. 1095 
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on, the death of the adoptive father the 
auratha son's quarter share of the estate 
of the adoptive paréhte. 


N. H. Reference answered 
in the negative, 





MADRAS HIGH COURT. 
Civit Revisión PaYirTi108 No. 926 or 1925, 
August 11, 1926, 

) Present:—Mr. J ustice Reilly. ed 
PERIYA KARUPAN OHETTIAR AND 

OTHERS— PETITIONERS 
versus 
SOMASUNDARAM CHETTI. AND 


ANOTHER—RESPONDENTS. 
C. P. C. (Act V of 1908), ss. 68, 78, O; X XI, r, 90— 
Execution of. decree —Property attached by Court of 
highe? grade—Sale by Court of lower grade— Procedure 


—"fl'ransfer of sale-proceeds to superior Court—Raieable - 


distribution—Application to inferior Court to set aside 
sale, before assets are recevved by superior Court, main- 
tainability of. 

Where property which has been attached by a 
Court of a higher grade in execution of a decree is 
sold by a Court ‘of lower grade in execution of 
another decree against'the same judgment-debtor, the 
Court of higher grade has jurisdiction under s. 63, 
C. P. O., to direct that the sale-proceeds of the. pro- 
perty should be transferred from the latter to the 
former Court and thereafter to distribute the sale- 
proceedsrateably among the decree-holders who have 
qualified themselves under s. 73, C. P. O. - 

Deekappa Malappa Hubli v. Chanbasappa Rachappa 
Neeli(2), followed. , 

The fact that the sale-proceeds had not reached the 
Court of higher grade at the time when an applica- 
tion was made to the inferior Oourt by the holder of a 
decree of the higher Court under, O. XXI, r. 90 .to 
söt aside a Court sale does not prevent him from 
being a person entitled to share in a rateable distri- 
bution within the meaning of that-rule and does not, 
therefore, render the application incompetent. : 

. Petition, under. s,.115 of Act V of 1908, 
praying: the High Court to revise a decree 
of the District Court, South Arcot,in A. S. 
No. 143 of 1924, preferred against an order 
of ‘the Court.of the District Munsif, Cud- 
dalore, in M. P. R. No. 383 of 1923,.in E P. 
R. No. 343 of 1923 in C. S. No. 343 of 1920 
on the file of the High Court, Madras. 

Mr. N Chandrasekara .. Ayyar, for the 
Petitioners. 

Mr. K. Narasimha Ayyar, for the Re- 


spondents. - 


JUDGMENT.—The question is whe- 
ther Somasundaram Chettiar isa person 
entitled to sharein therateable distribu- 
tionof the proceeds of the sale in execution 
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in the District Munsif's Court and so com- 
petent to maintain his petition under r. 90 
of O. XXI, C. O. P., to Set that sale aside. 
Somasundaram Chettiar never applied to 
the District Munsif's Court for the execu- 
tion of his decree; but before the sale he 
had applied ‘for execution to the Subordi- 
nate Judge’s Court and had attached the 
property in question. Under s. 63, C, C. P., 
the proper Court to realise the property was 
the Court of higher grade, that is the 
Subordinate Judge's Court. But apparent- 
ly in ignorance of the attachment in the 
Subordinate Judge’s Court the District 
Munsif ordered sale in his Court. The 
learned District Judge is of opinion that in 
this case the proceeds of the sale though 
actually received by the District Munsif must 
be deemed to have been received by him 
on behalf also of the Subordinate Judge's 
Court, in which the property had been 
attached. He adopts ‘this view on the 
strengh of Narasimhachartar v. Krishnama- 
chariar (1) where it was decided that, 
when certain money had been attached by 
several Courts but collected by the Court 
of highest grade in accordance with s. 63, 

C, C. P., receipt of the money by the. 
highest Oourt must be’ regarded as receipt 
by or on behalf of all the Courts concerned 
in which the money had been attached Tt 
is argued for petitioner that the converse 
of that fiction ought not to ‘bè adopted, 

viz., that receipt of assets by a lower Court 
should be deemed to be also receipt by or 
on behalf of a Court of a higher grade in 
which the property has been attached. In 
the present case 1 do not think it necessary 
toapply any such fietion. The Subordinate 
Judge could have and should have called 
for the proceeds ‘of the sale from the Dis- 
trict Munsif’s Court in order thatthey might 
be distributed in the Subordinate Judge's 
Court in accordance with the principle of 
s. 63, O, ©. P. That was the course de- 
clared to be correct in Deekappa Malappa 
Hubli v. Chanbasappa Rachappa Neeli (2), 

l prefer to follow that decision rather than 
Nilkantha Rai v. Gosta Behari Chatterjee 
(3) in which the opinion was expressed that 
an application should be made to the Dis- . 
trict Judge for the transfer of the sale- 
proceeds, But to prevént any possible 
difficulties 1 now direct, as was directed i in 


(1) 23 Ind. Cas. 909; 26 M. L. 4.406; 1 L. W. 403. 

(2) 89 Ind. Cas. 980; 49 B. 655; 27 Bom. L. R. 917; A 
I. R. 1923 Bom. 420. 

(3) 44 Ind. Cas. 249; 46 O, 64; 27 O, L. J. 145, pe 
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both ihe cases just mentioned, that the 
sale-proceeds be transferred from the Dis- 
trict Munsifs Court .to the Subordinate 
Judge's Court. Somasundaram Chettiar is, 
. undoubtedly, a person entitled to share in a 
rateable distribution of these sale-proceeds 
in theSubordinate Judge’s Court. He is, 
therefore, in my opinion, a person entitled 
to attack the sale in the District Munsit's 
Court under r, 90 of O. XXI, 0.0. P. The 
fact that the sale-proceeds had not reached 
the Subordinate Judge's Court at the time 
when he made the.applieation to the Dis- 
trict Munsif under r. 90.did not prevent 
him from being a person entitled to share 
in a rateàble distribution within the mean- 
ing of that rule, though the distribution 
could not be aetually made until the pro- 
ceeds reached the proper Court for distri- 
buting them. I, therefore, agree with the 
order of the learned District Judge in the 
present case, though not exactly for his 
reasons. Subject to the direction given 
above for the transfer of the sale-proceeds 
tothe Subordinate Judge's Court this peti- 
tion is dismissed with costs. 
V. N. Y. Petition dismissed, 
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BOMBAY HIGH COURT. 
First CivinL APPBAL No. 225 or 1924. 
March 12,1926. 

Present: —Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. . 
BALKRISHNA RAOJI VELANKAR 
AND OTHERS —DsFENDANTS—APPELLANTS 
versus 


PARASHRAM MAHADEO KETKAR 


—PLAINTIFF— KESPUNDENT. 

Registration Act (XVI of 1908), ss. 88, 84—Regis- 
tration of document—Presentation—HExecutant appear- 
ing through agent not duly authorised, effect of. 

A.document which is to be registered must be 
presented atthe proper registration office either by 
some person executing or claiming under the same, or 
by the representative or assign of such person, or by 
theagent of such person, representative or assign 
daly authorised by power-of-attorney executed and 
authenticated in the manner mentioned in the Regis- 
tration Act. [p. 630, col. 1] 

Before a document can be registered all the execu- 
tants of the document must appear before the Regis- 
trar and if any of them appears through an agent, the 
agent must be duly authorised under the provisions of 
8. 33 of the Registration Act, and where the agent is 
not so authorised the registration of the document 
will not be.effective as against the person who has not 
appeared personally or through an authorised agent. 
[p. 630, col. 2; p. 631, col. 1.) 
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The words "authorised as aforesaid" in s. 34 of the 
Régistration Act show thatan agent for an executing 
party must be authorised as provided by s. 33° of the 
Aot; [p. 630, col. 2.] i 


Appeal against a decision of the First, 
Class Subordinate Judge at Thana, in Civil 
Suit No. 497 of 1922. 


Mr. P. B. Shingne, for the Appellants. 
Mr. A. G. Desai, for Respondent No. 1, 


JUDGMENT.—The plaintiff sued to 
recover Rs. 11,616 from five defendants on 
a mortgage-bond, dated October 24, 1917. 
Defendant No. 6 was made a party because 
he was a prior mortgagee. The property 
mortgaged belonged todefendants Nos. 1 and 
2, who were brothers, members of a joint 
family, Defendant No.1 executed a& mort- 
gage for himself and as agent for his brother, 
The property mortgaged consisted oflands 
anda house. It is admitted, first, that 
defendant No. 1 did not mortgage the pro- 
perty as manager ofa joint familv; secondly, 
he did not mortgage the family property 
for family necessity; and, thirdly, that the 
power-of-attorney given to defendant No. 
l by defendant No. 2 did not empower 
defendant No.1 to sell defendant No. 92's 
share in the house Defendants Nos. 3, 4 
and are the purchasers of the equity of 
redemption from defendants Nos.1 and 2. 
Defendants Nos. land 2 did not appear at 
the hearing. Having parted with the 
equity ofredemption, they had no further 
interest in the property. Still on their 
personal covenant in the mortgage deed, 
they were made liable to pay the mortgage 
amount, and on default the plaintiff was 
torecover what was dueon the mortgage by 
sale of the mortgaged property minus the 
share of defendant No. 2 in the suit house. 
Defendants Nos. 1 and2 were ordered to 


. bear the costs of defendant No. 6. That 


order is the subject-matter of an appeal by 
defendants Nos. 1 and 2, The plaintiff 
brought defendant No. 6 into the suit with- 
out any necessity whatever. Therefore, there’ 
can be no justification for ordering defend- 
ants Nos. 1 and 2 to pay costs of defendant 
No. 6. We must allow Appeal No. 204 of 
1924 with costs, and direct the plaintiff, and 
not defendants Nos.1 and 2,to bear the 
eosts of defendant No. 6 in the lower Court. 
The cross-objections of respondent No. | are 
dismissed with costs. . 

Defendants Nos. 3,4 and 5 werethe con- 
testing parties. "They first contended that 
the power-of-attorney given by the defend- 
ant No. 2 to defendant No. 1 did not authorise 
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him to mortgage the suit property; that 
it was given for the purpose of executing 
the prior mortgage; and that after defend- 
ant No. l executed the prior mortgage as 
attorney for defendant No: 2 the power-of- 
attorney was exhausted. However, on a 
perusal of the power-of-attorney, 1t 18 per- 
fectly clear that it wasa genéral power-ol- 
attorney, and authorised defendant No, 1 
to dispose of defendant No. 2's share in the 
lands by sale or mortgage without specify- 
ing how many sales or mortgages could be 
executed. The mortgage-deed wasregisler- 
ed.and ao, at first sight it would appear that 
defendants Nos, 3,4 and 5, the purchasers 
of equity of redemption, were not entitled 
to dispute the plaintiff's claim as mortgagee. 


"The point, however, was taken that the 
power-of-attorney was not executed as 
provided by s. 33 of the Indian Registration 
Act, and that, therefore, the document was 
not properly presented to the Registrar, 
and any registration that followed after an 
improper presentation wasa nullity. Fur- 
ther, that as s. 34 requirs the appearance 
of all the persons who have executed a 
document which requires registration, and 
has been presented for registration, and & 
person appearing by an agent must autho- 
rize such agent as provided by s. 33, and 
as defendant No.1 was not so authorised, 
therefore, the appearance of defendant 
No, 9 through defendant No. l before 
the Registrar was not proper, and, consequ- 
ently, so far as defendant No. 2 was con- 
cerned, the registration of the document 
against him was a nullity. Part VI of the 
Indian Registration Act deals with the 
presentation of documents for registration 
and the scheme of the Act is that a docu- 
ment which is to be registered must be 
presented at the proper registration office 
either by some person executing or claim- 
ing under the same, or, by the representa- 
tive or assign of such person, or by the 
agent of such person, representative or 


.. assign duly authorised by power-of-attorney 


executed and authentieated in the manner 
mentioned in the Act. 


. Under s. 33 for the purposes of s. 32, 
the following powers-of-dttorney shall 
alone be recognised, namely: (a) if the 
principal at the time of executing the power- 
of-attorney résides in any part of British 
India in which the Act is for the time 
being in force, a power-of-attorney exe- 


outed before and authenticated by the -Re- 


BALKRISHNA RAOJI VELANKAR V. PARASHRAM: MAHADEO KETKAR, [88 I. C. 1926] 


gistrar or Sub-Registrar within whose dis- , 
trict or sub-district the principal resides. 

That is the provision which is applicable 
to this case. The power-cf-attorney, there- 
fore, executed by defendant No, 2 in favour 
of defendant No. 1 for the purposes of re- 
gistration should have been executed and 
authenticated by the Registrar or Sub- - 
Registrar within whose district or sub- 
district defendant No. 2 resided. .. 

It must þe taken as a fact in, this case . 
that the power-ofattorney was not so exe- 
cuted and authenticated. But forthe pur- 
poses of presentation, as defendant No. 1 
was a party executing the document on 
his own behalf, then the document was 
properly presented. Section 34 is as fol- 
lows:— ) 

"(1)..no document shall be registered 
under this Aet, unless the persons execut- 
ing such document, or their representa- 
tives, assigns or agents authorised as afore- . 
said, appear before the registering officer 
within the time allowed for presentation 
under ss. 23, 24, 25 and 26... 

(2 Appearances under sub-s. (1) may be 
simultaneous or at different times. 

(3) The registering officer shall there- 
upon— | 

(a) enquire whether or not such docu- 
ment was executed by the persons by whom 
it purports to have been executed ; 

(b) satisfy himself as to the identity of 
the persons appearing before him and alleg- 
ing that they have executed the document; 
an 

(c) in the case of any person appearing 
as a representative, assign or agent, satisfy 
bimself of the right of such person so to 
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appear.. , 

'Therefore, defendant No. 2 was bound to 
appear before the Registrar, and if he 
appeared through an agent, he could only 
appear through an agent duly authorised 
under the provisions of s. 33. 

It has been contended that the provisions 
of s. 33 only apply in a case ofa power- 
of-attorney executed for the purpose of 
enabling an agent to present a document 
for registration. The words “authorised as 
aforesaid” in s. 34 clearly show that an` 
agent for an executing party must be autho-' 
rised as provided by s. 33. The result ig 
that defendant No. 2, asa mortgagor of 
the mortgage propounded by the plaintiff, 
did not duly appear ‘before the Registrar; 
and iu default of such appearance the. 
document ought not-to have been: res- 
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 gistered so far as it affected his share in 
the suit property. 


We have been referred to the decision 
in Jambu Parshad v. Muhammad Nawab 
Aftab Ali Khan (1). The Privy Council in 
that case had only to deal with the ques- 
tion whether the document requiring re- 
gistration had been duly presented within 
the provisions of s. 32. The mortgage- 
deed was presented for registration at the 
proper registration office on behalf of the 
mortgages by one N who held a power-of- 
attorney from the mortgagee which, how- 
ever, did not empower N to present docu- 
ments for registration. The power-of-at- 
torney bad been duly authenticated by the 
proper registering officer, but it had not 
been executed’ before him. Another mort- 
gage-deed was similarly presented on behalf 
of the mortgagee. .by one J B, who held a 
similar power-of-attorney from the mort- 
gagee. The power-of-attorney had neither 
been authenticated by nor executed before 


the proper registering officer. In both cases _ 


the mortgagors admitted before the regis- 
tering officer the execution and completion 
of the deeds and either received the mort- 
gage-money in his presence or acknowledg- 
ed the receipt thereof. The registering 
officer, thereupon, registered the two deeds. 
It was held that the mortgagors attended. 
the registration office to enable the regis- 
tering officer to comply with ss. 34 and 35 
of Acet-III of 1877 by satisfying himself 
that they had executed the deeds, and not 
to present them for registration; that the . 
mortgagors did not present the deeds for 
registration; that in neither case did the. 
agent of the mortgagee hold such a power-. 
of-attorney as was necessary under s. 33 of 
that Act to enable a valid registration to. 
. be made; that the omission of the regis- 
tering officer to notice in each case that 
the power-of-attorney, under which the- 
agent had presented the ‘mortgage-deed 
for registration, had not been executed or 
aüthentieated, in accordance with s, 33 of 
that Act, could not be regarded asa defect. 
in procedure within the meaning of s. 87 
thereof, and that in.each case the registration: 
of the mortgage-deed was nota valid re- 
gistration under Act III of 1877. Their 
Lordships observed at page 419*:— 

(1) 28 Ind. Cas. 422; 17 Bom. L. R. 413; 19 0. W. N. 
282; 13 A. L. J. 129; 17 M. L.-T. 148; 21 C. L. J. 218; 2 
L. W. 277; 37 A.49; 28 M. L. J.577; (1915) M. W. N. 
592; 42 I. A. 22. 

*Page of 17 Bom: L, Ri—[ Hd.) 
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"One object of ss. 32, 33, 34 and 35 of 
Act III of 1877 was to make it difficult for 
persons to commit frauds by means of 
registration under the Aot. 

"It is the duty of Courts in India not 
to allow the imperative provisions of the 
Act to be defeated when, as in this case, it 
is proved that an agent who presented a 
document for registration had not been duly 
authorised in the manner prescribed by the 
Act to present it.” 

It will be seen that in that case the 
mortgagors actually admitted before the 
registering officer the execution and com- 
pletion of the deeds, and either received 
the mortgage-money or acknowledged the 
receipt thereof. Still, in spite of these 
facts, the suit was dismissed with regard 
to the mortgage-deeds. 

The argument, therefore, as it has been 
put forward in this case, that defendant 
No. 2 cannot resist: the claim of the mort- 
gageo in spite of the fact that the mort- 
gage has not been properly registered, and 
that consequently, defendants Nos. 3, 4 and 
5 as purchasers from defendants Nos. 1 and 
2 cannot raise the same defence, fails, . 

It follows, then, that we must vary the 
decree of the Subordinate Judge by direct- 
ing that, on default of payment by defend- 
ants Nos. l and 2, the plaintiff will recover 
the mortgage amount by sale ofthe share 
of defendant No. 1 only in the mortgaged 
property. No order as to costs in the ap- 
peal. The eross-objections are dismissed. 
No order as to costs of the cruss-objections. 
Z.K. Decree varied: 

Cross objections dismissed, 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
CrvinL Revision No. 250 or 1926. 
September 30, 1926. 

, _Present:—Mr. Kinkhede, A. J. O. 

Tas COLLECTOR or NIMAR-—APPLICANT 
. versus 
LAKHMICHANDSA or KHANDWA — 

l Non-APPLICANT, 

Stamp Act (TI of 1899), s. 2 (5) (c), Sch. I, Art. 15 
—Q. P. Stamp Law Rulings Circular No. 7 —Agreement 
to return goods or money for goods received, nature of 
—Stamp—Applicability of ruling No. ?—Secondary 
contract to pay damages on default—Stamp dutr, 
whether leviable on damages. 

“fo bring an agreement under the exemption from 
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payment of stamp duty under the O.P. Stamp Law 
Rulings Circular No. 7, it must not only be an.agree- 
ment for sale of goods or merchandise’ including 
grain or other -agrieultural produce, but it must be 
unattested. [p.632;c01.2.]: .. . : i 

. An agreement to deliver cotton or in default to pay 


its price or, money equivalent at the prevailing market. 


rate tógether with didhi in consideration of a present 
delivery of a certain quantity of cotton seed is not 
an agreement for sale of goods or merchandise, as 
itis not in consideration of-a price paid or promised 
but is an agreement to deliver goods in exchange for 


goods and as such itis liable'to a stamp duty as an 


agreement, “not otherwise provided for." [ibid. 
„If such. an agreement is attested, it is, à bond asit 
falls in the category of instruments referred to in 
«. 2 (5) (c) of the Stamp Act and is liable to be 
stamped under’ Art. 15 of Sch. I of the Aet. [ibid]. 
-In estimating: stamp duty payable on ‘an instru- 
ment the primary. contract and not the, covenant .to 
pay damages on default should be taken into account. 
as such stipulation is by .way of penalty in case of 
breach of this original covenant. [p. 633, col.1.] | 


.. Reference . made. by- the Collector: of 
Nimar,for revision-of an order of thé Smal 
Cause Court Judge, Khandwa: >. is 


- Mr. G. Li. Subhedar, for the Non-Appli- 


cant.. "+! 


ORDER.—This- is. a Reference by the. 


Collector, Khandwa, under s. 61 of the 
Stamp Act requesting this Court to revise 
the-order. of the Judge Small Cause Court; 
Khandwa, levying duty and penalty upon 
an instrument filed. by the non-applicant. 
merely as an.agreement even though it 
came under the definition of a:‘bond’ as 
defined in 8.2. (5) (c) of the Stamp Act and 
a higher duty and penalty than: those paid 
were.payablein respect of it. l 

Notice was issued to the plaintiff-non- 
applicant to show cause why the order 
should not be revised. He appeared and 
showed cause. His learned Counsel’s con- 
tention is that the instrument in question 
is not a ‘bond’ but is an ‘agreement ' 
within the meaning of Art.5 of Sch. I 
of the,Stamp Act, and that even,as an 
agreenient it’. was.exémpt from stamp duty 
it being an agreement for sale of goods or 
merchandise exclusively. He relies upon the 
O. P. Stamp Law Rulings Circular No. 7 of 
1887 printed at page 61 of Part I, s.l of 
the Stamp Manual in support of this con- 
tention. No appearance was made on behalf 
of the Government. E E 

The instrument as it reads is in the 
nature of an agreement to deliver (presum- 
ably “when it comes into existence) a certain 
quantity of cotton weighing 44 maunds, 
namely, agricultural produce, or in default 
to- pay- its- price or money -equivalent at 
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the then prevailing market rate, together 
with didhi, in consideration of a present 
delivery of a certain quantity of cotton seed 
weighing $th of a maund of which the rate 
is stated to be 4 pásaris (per rupee). This: 
instrument besides being éxecuted by the 
obligor is attested by one Gulabchand as a 
witness. It does not state either the time 
or the date when the cotton is to. be deliver: 
ed, nor does it state the value payable in 
default of delivery of the cotton, with any 
degree of certainty as it is left to fluctuate 
according tothe then market rate. - 

The question, therefore, is whether the 
instrument under reference is a mere 
‘agreement’ or some thing more than an 
‘agreement,’ and if it is a mere ‘agreement’ 
whether it falls within the exemptions. To 
bring it under the exemptions it must not 
only be an agreement for sale of goods or 
merchandise which includes grain or other: 
agricultural produce as the C. P. Stamp Law 
Rulings Cireulars Nos. 9, 11 and 12 of 1887. 
show, but must be unattested, Presumably, 
it is an agreement to deliver certain quan- 
tity of cotton and in the event of non- 
delivery to pay damages, But to bean 
agreement for sale of goods or merchandise, 
it must be in consideration of a price paid. 
or promised ; but it is not so because cotton ` 
is agreed to be delivered in return for 
cotton seed. It is not, therefore, an agree- 
ment for sale of goods or merchandise wilh-: 
in the meaning of the C. P. Stamp Law 
Rulings Circulars Nos. 7, 9, 11 and 12 of 
1887. I: may fairly be styled as an agree- 
ment to deliver goods in exchange for 
goods as held in Samaratmal Uttamchand v. 
Govind (1) and the C. P. Stamp Law 
Rulings Cireular No. 23 of 1902; as such 
it would not come within the exemptions 
but would have been liable to a stamp 
duty as an agreement ‘not otherwise pro- 
vided for.’ But for the fact that the in- 


'strument is also attested by a witness this 


case would have been on all fours with 
Bombay case. Being attested it falls in 
the category of instruments referred to in 
s. 2 (5) (c) of the Stamp Act and is liable to 
be stamped as a bond under Art. 15 of Sch. L 
of the said Act. 


Treating the instrument then as a bond 
the next question is what duty is payable ` 
on it. I think this has to be calculated 
according to the value of the cotton seed 
delivered under it, which at the rate of 4 


(1) 25 B. 696; 3 Bom. L..R. 384. . . 


Pu 
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pasaris per rupee comes to Rs. 1-8-0; and 
that as such, the only duty payable was 
annas 2, The price payable in default of 
delivery of cotton cannot be taken into 
account in calculating the stamp duty for 
reasons given below. 

In view ofthe rulingin Gisborne & Co. 
v. Subal Bowri (2) and the Full Bench 
decision of the Allahabad High Court In 
the matter of Gajraj Singh (3) I think, in 
estimating the stamp duty payable on an 
instrument we must look to the primary con- 
tract and not take into account the stipula- 
tion which it may contain for. payment of 
any damages in case of default, as such a 
stipulation is by way of penalty in case of 
breach of the original covenant. A cove- 
nant inan agreement to do a particular 
act, to compensate its breach in-damages, 
does not convert it into a ‘bond’ as held 
in the aforesaid Calcutta case. In calculat- 
ing the stamp duty payable on this instru- 
ment I have, therefore, left out of considera- 
tion the covenant to pay price of cotton in 
case of breach. | 

It is, therefore, declared that though the 
instrument under reference by reason of its 
being attested by & witness fell within the 
category of a 'bond' no higher duty and 
penalty than those already realised by the 
Civil Court.were payable, but that on the 
contrary a duty of (?) annas and a penalty 
of Rs 5 only ought to have been realised. 

_A copy of this order be sent to the Col- 
lector with reference to the provisions .of 
8. 61 (2) and (3) of the Stamp Act. 

G R. D. Reference answered accordingly. 

A. N. A, "M 
M 8 0.284; 10 O. L. R.-219; 4 Ind. Dec. (xN. s.) 


Ro 9 A. 585; A. W. N. (1887) 190; 5 Ind. Dec. (N. s.). 


MADRAS HIGH COURT. 

- Seconp Civin ÁpPRAL No. 613 or 1924; 

l October 15, 1925. 
Present:—Mr. Justice Venkatasubba Rao. 
VALAN altas MURUGAPPA CHETTI— 

DEFENDANT—ÀPPELLANT 
yersus 
KADIRVEL CHETTIA R—Praintirr— 
i RESPONDENT. 


Nuisance—Latrine, opening in street, whether con- 
stitutes nuisance. 


-T'he existence of-a latrine-with a small door-way 


? 
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opening in a street in a town cannot by itself be 
regarded as such a nuisance as to entitle a person 
living ina house just opposite to it to ask for its 
removal. 


Second -appeal against adecree of the 
Court of the Subordinate Judge, Salem, 
in A. S. No. 74 of 1922, preferred against 
that of the Court ofthe District Munsif, 
Dharmapuri, in O. S. No. 725 of 1919. 

Mr. N.C. Vijiaraghava Chari, for the 
Appellant. 

Mr. B. Somayya, for the Respondent, | 


JUDGMENT. -- Mr. Somayya, who 
appears for the respondent (plaintiff), reports 
no instructions. I adjourned this appeal 
atthe request of both sides with a view to 
ascertain if if was possible to shift the 
trap door from its present position. The 
District Munsif reports that the plaintiff 
refused to deposit the necessary fee and 
that no steps could, therefore, be taken in 
pursuance of my order passed by consent, 

he case is à very curious one. The 
plaintiff and the defendant live in the same 
street in the town of Dharmapuri. Their 
houses are opposite to each other, being 
separated by the width of the street which 
is 37 feet. The distance, therefore, is con- 
siderable and the street is more than 
usually wide. The plaintiff complains that 
the defendant's latrine is right opposite to 
his house. It is found that this latrine 
has been in existence for quite a long time. 
Some two or three years before the suit, 
the defendant put up & very small door 
whose actual dimensions are 14 feet by 1 
foot. This dooris intended to enable the 
scavenger to remove the bucket. The door- 
way is not large enough to permit the 
scavenger to enter the latrine, but the 
bucket can be removed by the scavenger 
from the road. 

The plaintiff's grounds of complaint are 
that bad smell emanates from the latrine, 
and in dealing with this part of the case 
the District Munsif observes that this is not 
alegitimate grievance because those that 
live in towns must be prepared to put up 
with this inconvenience. But in the words 
of the District Munsif the latrine offends 
the plaintiff's “sense of sight.” The Sub- 
ordinate Judge agrees with the District 
Munsif in this respect. I have no doubt 
that the decision of the lower Courts can- 
not stand. It is admitted even by the 
plaintiffs witnesses that itis not uncom- 
mon for houses in this street to have latrine 
with openings in the street. If the plaint- 
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iff's contention is well founded, no one 
can provide his house with a latrine at 
all, and this will lead to startling results. 
It is a matter of ordinary experience that 
almost every house is provided with such 
& latrine in streets much narrower than the 
one in question. Itis needless to add that 
this is a normal feature of most of the 
houses at Madras. . 

The suit is utterly. misconceived. I 
allow the appeal and dismiss the suit with 
costs throughout. 


y. N. V. A ppeal allowed. 
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BOMBAY HIGH COURT. 
FULL BENCH. 
Suconp Orvin APPEAL No. 546 or 1924. 
February 16, 1926. 
Present:—Sir Norman Macleod, K7., 


Chief Justice, Justice Sir Lallubhai Shah, © 


KT.,and Mr. Justice Coyajee. 
June 10, 1926. l 
Fawcett and Mr. Justice 
Madgavkar. 
HARKISANDAS BHAGWANDAS AND 
OTHERS — PLAINTIFFS —APPELLANTS 
versus 
BAI DHANU-—DEFENDANT— 
RESPONDENT. 

Registration Act (XVI of 1908), ss. 17 (1) (b), 49— 
Sale—Agreement to re-convey, unregistered, admissibil- 
ity of—Mortgage or sale—Rule against perpetuities— 
Agreement to re-convey to vendor or heirs at any time, 
validity of—T'ransfer of Property Act (IV of 1882), 
83. 14, 40, 54. 

Held, per Shah and Coyajee, JJ.—When a regis- 
tered deed of sale of immoveable property worth 


— Mr, Justice 


Rs. 100 or over is passed and as part of the same: 


‘transaction and not as an independent transaction the 
vendee executes an unregistered agreement to re- 
covey the property to the vendor on payment ofa 
certain gum of money, the latter document is inadmis- 
sible in evidence for want of registration under s. 17 
(1) (b) and s.49 of the Registration Act where the 
transaction constitutes a mortgage, but is admissible 
in evidence where the transaction is a bona fide sale 
with a contract for re-purchase. fp. 647, eol. 1; p. 649, 
col. 1. 
ber Macleod, C. J.—The question whether an un- 

registered agreement passed under such circumstances 


is admissible in evidence or not is not capable ofa, 


direct affirmative or negative answer. [p. 644, col. 2.] 
Where two parties agree beforehand that one party 
shall sell immoveable property to the other and that 
the purchaser shallagree to re-sell the property at a 
price to be tendered by the vendor within a certain 
time, thé latter agreement to be contained in a 
separate document, when the relative documents are 
executed, they evidence not one transaction, but two 
transactions. 'The sale-deed passes the title absolute- 
ly to flie'pureháser, and the agreementto re-sell it no 
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way limits his rights as owner, But when the parties . 
intend to create a mortgage the ostensible vendor does 
not lose all interest in the property and the sale-deed 
and the agreement to re-convey do evidence a single 
and unseparable transaction. [p.645,col1]  . 

Mir Gazi v. Miya Ali (6), overruled. 

Vaman Trimbak Joshi v. Changi Damodar Shimpi 
(3) and Bala Khandapa v. Sadashiv Hari Chivati (5), 
affirmed. 

Gajanan Narayan Patkar v. Jwangirt Chamolgiri 
(4), explained. 

Held per Fawcett and Madgavkar, JJ.—An agree- 
ment to re-convey property to the vendor or his heirs 
at any time on receipt of the consideration mentioned 
in the deed of sale is not void as offending the rule 
of perpetuities  [p. 649, col. 2.] 

Second appeal from a decision of the 
Assistant Judge at Surat, in Appeal No. 7 
of 192], confirming that of the Subordi- ' 
nate Judge at Surat, in Civil Suit No. 43 


ORDER OF REFERENCE TO A 
FULL BENCH.: i 

Fawcett, J.—(October 14, 1925.)— 

The main question in this appeal is, 
whether the lower Courts have erred in 
holding that the document, Ex. 39, is 
inadmissible in .evidence for want of 
registration. The sale-deed, Ex. 38, was 
passed on the same day, November 1, 


. 1898, and both documents were written. 


by the same writer, Nathabhai Jaya- 
chand. One of the attesting witnesses to. 
Ex. 38, Rajaram Narbharam, signed Ex. 39 
for the executant, Bai Jivi. It, therefore, 
seems clear that the two documents evi- 
dence one transaetion, and that the second 
document, Ex. 39, was not an independent: 
transaelion arranged, as an afterthought, 
subsequent to the execution of Ex. 38. 
The plaintiffs also treated the two docu- 
ments as one transaction by their allega- 
tion that they evidenced a mortgage. The 
lower Oourt’s view that Ex. 39 cannot be 
treated: as a separate document entirely 
apart from the sale-deed; Ex. 38,is, in my 
opinion, clearly correct. ; 

Also lagree with the view of both the 
lower Courts that the transaction is not 
shown to have been one of mortgage, as 
alleged by the plaintiffs. The Subordinate 
Judge has considered all the circumstances 
and found that the transaction was one 
of sale and not of mortgage (page 14, line 
32). The Assistant Judge has come to the 
same conclusion (see his Issue No. 3 and 


remarks thereon). It istrue he has con- 


sidered the question on the basis of Ex. 39 
being inadmissible in evidence; but this. 
does not .make any material difference, 
apart from a contention that Mr, Jayakar 


t 


t 
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for respondent put before us. This is 
that the provision in Ex. 39 fer interest 
being added to the purchase-money, and 
for finding the amount due at the time 
of payment, and re-conveyance, shows that 
the transaction was intended to be a mort- 
gage. In support of this, reference was 
made to the judgment inthe leading case 
of Alderson v. White (1) followed by the 
Privy Council in Bhagwan Sahat v. Bhag- 
wan Din (2). No doubt, the Lord Chancellor 
there lays stress on the second instrument 
giving a rightof a re-purchase on pay- 
ment not of what should be due but of 
' the- actual amount of the purchase-money: 
but this cannot be taken as intending to 
lay down that, in every case where the 
payment for re-purchase is to include 
some interest, the transaction must bs treat- 
ed as a mortgage. It can, undoubtedly, 
be an important circumstance in favour of 
its being a mortgage-transaction, but it 
may be outweighed by other circumstances. 
In the present case, on the facts found, the 
weight of the evidence is clearly against 
the transaction being really a mortgage ; 
and it is not unnatural, in view of no 
time-limit being fixed within which the op- 
tion of re-purchase was to be exercised, that 
provision should be made for the payment 
of interest. 

The question, whether, in a case of this 
kind, the second document requires regis- 
tration, was fully considered by this Bench 
in Vaman Trimbak Joshi v, Changi Dama- 
dar Shimpi (3). We held that we were 
bound by the eurrent of decisions of this 
Court to hold that in the case ofa trans- 
action which isnot a mortgage, an agree- 
ment to re-convey, even though it may be 
argued tolimit theright of the purchaser, 
is not compulsorily registrable. Otherwise 
we were disposed to refer the question toa 
Full Bench. 

Since that decision, however, our atten- 
tion has been drawn to the contrary ruling 
of the First Division Bench in Gajanan 
Narayan Patkar v. Jivangiri Chamelgiri 
(4) given about a month later. In his 
judgment the learned Chief Justice says 
(page 1467*) :— 

(1) (1858) 2 De G. & J. 97 at p. 105; 4 Jur. (N. 8.) 125; 
6 W. R. 242; 44 E. R. 924; 119 R. R. 38. 

(2) 12 A. 387; 17 I. A. 98; 5 Sar. P. O. J. 557; 6 Ind. 
Dec. (N. s.) 992 (P. O.). : 

(3) 91 Ind. Cas. 360; 27 Bom. L. R. 1261; 49 B. 862; 
A. I. R. 1926 Bom. 97. 
(4)492 Ind. Cas.597; 97 Bom. L. R. 1465; A. LR. 
1926 Bom. 131. . ip Ld. abt EET eng 
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“From the evidence in that case it was 
shown how Ex. 30 came to be executed. 
Although the sale-deed is dated March 2, 
1897, it was really executed after Ex. 30. 
The chelas would not execute the sale-deed 
until they obtained the agreement from 
their creditors. It is obvious, therefore, 
that these documents evidence one transac- 
tion, and, therefore, the principle which 
was laid down in Bala Khandapa v. Sada- 
shiv Hari Chivati (5) after a consideration 
of the decision in Mir Gazi v. Miya Ali (6) 
would be applicable. Each case must stand 
on its own facts. Ifthe agreement to re- 
convey can be treated as a separate trans- 
action, as it was in the case last cited, then 
under s. 54 of the Transfer of Property 
Act, it vests no interest in the property and 
need not be registered. But if the docu- 
ment which has not been registered, is 
really a part and parcel of the transaction, 
which is only partly evidenced by the 
registered document, then it is clear that 
the other document also requires to be re- 
gistered. In other words, when a transac- 
tion is evidenced by a document which is 
in effect divided into two parts, one’ of 
which is registered and the other is not, 
then the law looks to what is the real trans- 
action between the parties, and demands 
that the whole document evidencing that 
transaction must be registered, whether it 
consists of one part or two.” 

Coyajee, J., says (page 1469*) :— 

"Chamelgir has given the reasons why 
he and the other vendors would not execute 
the sale-deed unless and until the pur- 
chasers agreed by a separate document 
(Ex. 30) to re-convey the property, that is, 
not to deal with the property as full owners 
for a period of twenty-one years, The 
transaction, then, was one and indivisible, 
it was to be found partly in one document 
and partly in the other. Exhibit 33 pur- 
ports to be a deed of absolute sale and hag 
been duly registered. Exhibit ‘80; which 
purports to limit the purchasers’ interest 
in the property conveyed under the former 
document, has not been registered. This 
latter document came under s. 17 (1) (b) of 
Act IIE of 1877 and its registration wag 
compulsory; it did not fall within the 
exception contained in s. 17 (h) of that Act 
which now corresponds to s. 17 (2) (v) 
of Act XVI of 1908: Achutaramaraju v, 


(5) 64 Ind. Cas, 294; 23 Bom. L. R. 1060. . — .. 
(6) 28 Ind. Cas. 132; 38 B..703; 16 Bont L; R. 582." 
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Subbaraju (7T). The facts of this case dis- 
tinguish it from those cases in which a 
registered deed of absolute sale is followed, 
soon or late, by an unregistered agreement 
` to re-convey the same property, The ques- 
tion whether an agreement to re-sonvey im- 
moveable property exceeding Rs. 99 in 
value does or does not require to be register- 
ed must, in each case, be decided on a con- 
- sideration of the contents of the document 


itself and of such facts as might be proved. 


for the purpose of showing in what manner 
the language of the document is related to 
existing facts. Proximity of time, or even 
the identity of the dates of the two, docu- 
ments, is not the decisive circumstance in 
all cases.” 

-In his further remarks Ooyajee, J., dis- 
tinguishes our deeision in Vaman Trimbak 
Joshi v. Changi Damodar Shimpi (3) on 
the ground that in the latter case the docu- 
ments embodied each a separate and dis- 
tinct transaction. With due respect, that 
is contrary to my treatment of the docu- 


ments, for I say in my judgment (page . 


1266*): “It is a case of a contemporane- 
ous agreement tore-convey, forming part 
of the actual transaction by which the 
owner acquires title." However, that may 
be, the two documents in the present case 
constitute, as already held by the lower 
Appellate Court, one single transaction, 
and this case cannot be similarly distingu- 
ished. ; ] 

"Yt seems to me to be an unsatisfactory 
position for two Benches of this Court to 
take different views on an important ques- 
ton of this kind, which is frequently 
arising. I still feel a difficulty about the 
current of previous authority in this Court 
which is referred to in my judgment in 
Vaman Trimbak Joshi v. Changi Damodar 
Shimpi (3). Also, on further consideration, 
the decision in Mir Gazi v. Miya Ali (6) 


r 


though it deals with the case of an intend- 
ed mortgage, seems to me to cover the 
présent question. It decides, in effect, that, 
in & single transaction, whether of mort- 
gage or sale the agreement to re convey 
can be treated as entirely separate from 
the accompanying conveyance. | Coyajee, 
J., in his judgment in Gajanan's case (4) 
treats it asa decision relevant to the pre- 
gent question, but distinguishes it on the 
ground that the two documents embodied 
each a separate and distinct transaction. 


7) 25 M. 7; 11M. L. J. 370. : e " 
*Page of 27 Bom. Lu R.—LEd.] 
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This seems to me entirely opposed to the 
finding ofthe High Court that the trans- 
action was really a mortgage. Without 
the second document, it would have been a, 
sale, aud the real transaction was recorded 
in the two documents. In such a case, the 
property transferred being worth more 
than Rs, 100, it could only be effected by 
a registered instrument under s. 59 of the 
Transfer of Property Act; and, as pointed 
out in Bala Khandapa v. Sadashiv Hari 
Chivati (5) and Muthu Venkatachelapati v. 
Pyanda Venkatachelapati (8), this involves 
that the second document should also be 
registered. This consideration appears to 
have been overlooked by the Courtin Mir 
Gazt's case (6) and the law laid down as -to 
the possibility of separating the two docu-, 
ments in such a case is, I submit, with due 
deference, erroneous. But thé case, al- 
though criticized as an 'extreme case’ in 
Bala Khandapa v. Sadashiv Hari .Chivati. 
(5) has not yet been overruled, and the 
result is, in my opinion, unsatisfactory., 
For instance, the District Judge in Vaman’s- 
case (3) followed it because it had not been 
overruled ; and as Bala Khandapa v. Sada- 
shiv Hart Chivati (5) has not been reported 
in the authorised reports, even the criticism 
of the other decision can technically: be: 
disregarded by a subordinate Court (s. 3 of 
Act XVIII of 1875, and cf. Peruri Soorya- 
prakosam v. Muniswami Chetty (9)]. Though 
this can, no doubt, be corrected by having 
Bala Khandapa v. Sadashiv Hari Chat 
(5) reported in the Indian Law Reports, [ 
thinkin any case it is desirable to have 
the question and previous authorities con-. 
sidered by & Full Bench, and a definite 
rule laid down on the subjeet, I would, 
therefore, refer the following question toa 
Full Bench :—. . 

“Whether, when a registered deed of sale 
(A) of immoveable property worth Rs. 100 or 
over is passed, andas part ofthe same trans- 
action and not as an independent transac-. 
tion, the vendee executes an unregistered 
agreement (B) to re-convey the property to 
the vendor on payment of a certain sum of 
money, the document (B) is inadmissible in 
evidence for want of registration under s. 17 
(1) (b) and s. 49 ofthe Indian Registration 
Act, either 

(a) where the transaction constitutes a 
mortgage, or 

(8) 27 M. 348. l 

(9) 8t Ind. Cas. 134; 48 M. 494 at p 502; 20 L. W: 


175; A. I. R. 1925 Mad. 42. 


Pn 
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(b) where it is a bona fide sale with a con- 
tract for re-purchase.' 

I would add that, although the suit is one 
for redemption on the basis of the transac- 
tion being a mortgage, the plaintiffs in the 
lower Appellate Court applied to be grant- 
ed relief for specific performance of the 
agreement, Ex. 39, if they were held not 
entitled to the relief prayed for. If the 
document is held to be admissible in evi- 
"dence, then the question of their being 


alowed to amend the plaint and to have 


such reliefs should be separately consider- 
ed. Ido not think it would be just to 
reject the suit, merely because the plaintiffs 
did not ask for this alternative relief. 


Mr. Jayakar has supported the decrees 
of the lower Courts by raising a new objec- 
tion to the plaintiffs suit, As it is a pure 
point of law, it can be taken in second 
Relying on the ruling in Dinkar- 
rao Ganpatrao v. Narayan Vishwanath (10) 
he urges that the agreement, Ex. 39, is 
void as offending the rule against perpetui- 
ties. No time limit is fixed by it; but it 
was contended for appellants that both 
parties toit were over fifty, and the agree- 
ment, therefore, mentioned the heirs of 
each party, the meaning being that only 
the immediate heirs would be bound by it. 
I do not think that the general word ‘heirs’ 
can properly be so limited; but even 
assuming this to be the right construction, 


“ib does not really make any difference. The 


possibilities at the time of the execution 
of the document have to be considered, and 
at that time the combined lives of Ranchod 
(the vendor) and his next heir who might 
not bein existénce at the date of the docu- 
ment could possibly.extend over the statu- 
tory limit of time fixed in s.14 of the 
Transfer of Property Act. As is pointed 


out in Kolathu Aiyar v. Rangavadhyar (11) 


though a contract like this might be 
enforced against the promisor himself dur- 
ing his lifetime, this does not affect the 
applicability of the rule against perpetui- 
ties, when it is sought ,as here) to enforce 
the contract against the heirs of the cove- 
nantor. 


On the main question, there is a gaga 
able conflict of authority. I need not set 
out all the cases: they will be found refer- 


(10) 82 Ind. Cas. 628; 47 B. 191; 24 Bom. L, R. 449; 
A. I. R. 1922 Bom. 84. 

(11) 18 Ind, Cas. 203; 38 M. 114 at p. 117; 24 M. L 
g. 84; 13 M, L. T, 179; (1913) M, W. N. 163, 
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mudi v. Marriboyina Raghavulu (12), Din- 
karrao Ganpatrao v. Narayan Vishwanath 
(10) and Basdeo Rai v. Jhagru Rar (13) 
which are the latest authorities on the 
subject, The Bombay decision is 1n favour 
of Mr. Jayakar’s contention, but the 
remarks in the judgments as to the law 
applicable to cases to which the Transfer 
‘of Property Act applies (such as the pre- 
sent case) are obiter dicta and not binding 
upon us. Thisis clear from the fact that 
the contract under consideration in Dinkar- 
rao's case (10) was one of 1878, and it was 
held that, prior to the Transfer of Property 
Act, 1882, a contract for the sale of im- 
moveable property created an equitable 
interest in the property and made the 
purchaser an ownerinequity. Consequent- 
ly, the English decisions like London & 
South Western Ry. Co. v. Gomm (14) which 
are based on such contracts creating an 
equitable interest, and so infringing the 
rule against perpetuities, would apply. It 
was not, therefore, really necessary to 
decide the question whether the law would 
be the same in cases governed by the 
Transfer of Property Act. But, of course, 
the views expressed on this point must have 
the greatest weight with us, On the other 
hand, the. judgment in Avula Charamudi 
v. Marr iboyina Raghavulu (12) is not con- 
sidered in Dinkarrao's case (10) and one of 
the judgments in Basdeo fai v. Jhagru Rai 
(13) criticises the view taken in Dinkar- 
raos case (10). Both these decisions are 
against the Bombay ruling, 

In the circumstances I shall not discuss 
the question at length, but briefly indicate 
the conclusion I have come to. 


I donot think that s. 14 of the Transfer 
of Property Act can properly be held to 
cover a case of a contract for sale, which, 
under s. 54, does not create an interest in 
the land. Section 40 in paras. 1 and 2 
also clearly distinguishes between such an 
interest and mere obligations arising out 
of contract, such as a contract for sale of 
land. The general rule is that a word 
which occurs more than once in the same 
Act should be construed so as to give it 
the same meaning throughout the Act, 


(12) 28 Ind. Cas, 871; 39 M. 462; 28 M. L.J. 471; 18 
M. L. T. 76; (1915) M W. N. 596. 

13) 83 Ind. Cas. 390; 46 A. 333; 22 A. L.J. 265; A, 
IR 1924 All. 400; L. R, 5 A. 161 Civ. 

(14) (1882) 20 Oh. D. 562; 51.L. J. Oh. 530; 46 L.T, 
449; 30 W. R, 620, 


, 688 
.unless some definition: in ‘the Act or the 
context shows that the Legislature used the 
word in different senses, cf, Baij Nath y. 
. Sital Singh (15), "The. word ‘interest’ in 8. 
14 should, accordingly, be construed in:a 
sense consistent with the provisions of ss. 
40 and 54: so construed, it cannot be held 
-to cover a contract of the kind in question. 
On this point Iagree generally with the 
view taken in Basdeo Ras case (18) at 
pages 336* to 338* and 340*. 


Also, I think thata contract of this kind: 


.doss not: fall. under the word ‘transfer’ 
-within the. meaning of s, 14, read with 
.B. 5. There is-no conveyance of property 
in present or in future by such a contract, 
-as is also shown by the distinction drawn 
in s. 40.to which I have already referred. 
_Itis on the same footing as a covenant 
.for renewal ofa lease from time to time, 
which was held in Tellicherry Pichu Naidu 
x. Jafferson (16) not to be a ‘transfer.’ 
.Qonsequently, for this reason also, the case 
cannot be held to fall under s. 14. 

I may add that, even in Kolathu Aiyar 
v. Rangavadhyar (11) which is relied upan 
-in Dinkarrao's case (10) it was held: that 
(page- 117+). .“ Section 14 of the Transfer 
„of "Property Act, -which makes the, rule 
against perpetuities applieable in this 
“country does not apply to merely contractual 
: tights.” -But the Court further held that 
"there is no reason why the principle of the 
‘rule should not be applied. to contractual 
rights of the kind under consideration. *. 

. -On this point I think there are very 
"weighty considerations against poang 
„that the -principle ean be.so applied, 

,Bpite of the fact that the "Transfer of Pro: 
perty Act does not. enáct any such exten- 
gion of the rule in the case of contracts 
for sale. Ifthe Legislature had intended 
"any euch extension, the presumption is that 
“it, would. have been Clearly enacted, e- 
‘pecially as the Act covers the case. of con- 
‘tracts for sale (as shown-by-ss. 40 and 54) 
‘and the rule against pérpetuity is tlie sub- 
.ject of a specific section. Í should say, in 
these circumstances, that the maxim’ eg- 
presssio unius est exclusio alterius appliés 
against this view of the ‘principle: being 


‘applicable in spite of the enactment not 


‘being applicable. ' 
(15) 13 A. 224 atp. 251; A, W.N. (1891) 68; 7 Ind. 


Dec. (N. s.) 14 
(16) 60 Ind. Toas. 591; i M. 230; 121. W. 670; (1921) 


«M. W.-Ne 31;41 M. L, J. 
~ *Pages of 46 A.—| Ed.] 
se - Page of 38 M.—[Ed.] ' 
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(page 349*): 
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. On the other hand, we have the authority 
of the Privy Council for applying the 
principle of resjudicata to cases not cover- 
ed by s. llof the C. P. ©, so I do not 
mean tosay the above argument is neces- 
sarily conclusive. 

The Transfer of Property Act is, .so 
as it relates. to contracts, to be taken as 
part of the Indian Contract Act (s. 4) and 
so it is, of course, open to the Courts to 
hold that such contracts are ‘opposed to 
publie policy" and, therefore, void under 
But it 
does not follow.that merely because stich 
contracts huve been held void and opposed 
to public policy in England, they should 
be similarly dealt with in India. Thus, 
an agreement, champertous according to 
is not necessarily void in 
India, cf. Bhagwat Dayal Singh v. Deli 
Dayal Sahu (17). “And it seems to me that, 
as such contracts can only be enforced 
(if there is a dispute) by à suit for speci- 
fic performance, and the Court has a dis- 


‘cretion, to refuse specific performance, each 


case can be dealt with as it arises; and 
there is.no real reason.for saying that 


‘guch.a contract should be void ab initio 
in every ease. 


If specific performance is 
sought at the time when the principle af 


the rule against perpetuity may be said . 


to operate, or rather when the estate would 
be unduly ‘tied up’ by holding the con- 


‘tract still enforceable, I conceive, the Court. 


might legitimately refuse the plaintiff 
relief by specific performance, and would 
at most give him only nominal damages 
under s. 19 of the Specific Relief Act. I 


may referin thisconnection to the remarks | 


of Farwell, L. J.,in South Eastern Ry v. 


“Associated Portland Cement Manufacturers - 


(18) cited in Avula Charamudi v. Marri- 
boyina Raghavulu (12) which seems to me 
to support this view. As mentioned in 
Vithoba Madhav v. Madhav Damodar (19) 
“The sentiment of the agri- 
cultural ‘classes in this country towards 


their land is well. known to every Judge 
of experience"; and there is no reason to 


discourage agreements allowing for the 
re-purchase of land by a vendor or liis 


(17 35 O. 420; 10-Bom. L. R. 230; 70. L. J. 335; 12 

OC. W. N. 393; 18 M. L. J. 100; 5 A. L.J. 184; 14 Bur. 
L R. 49,3 M. L. T. 344; 35 1. À.'48 (P. Q5. 

(18) (1910) 1 Ch. 12 at p. 33; 79 L.J. Oh. 150; 101 L, 
T. 865; 74 J. P. 21; 54 S. J. 80; '96 T, L. R. 61. 

(19) 46 Ind. Cas. 734: 42 B. 344; 20 Bom. L. R. 654.. 
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descendants within a reasonable time. 
Such documents in the mofussil are gene- 
rally drafted by persons without any legal 

. attainments and with noidea of such techni- 
- ealities of English-Law as the rule against 
perpetuity. To make every such document 
void, if it fails to fix a proper time limit, 
-will, in my opinion, result in much more 
injustice than is ever likely to result from 
holding the rule against perpetuity not 
applicable to such contracts. 

Again, is there any real current of au- 
thority for holding such a contract to be 
"opposed to publie policy"? I do not go 
so faras to say, like Sulaiman, J., in Bas- 
deo Rai v. Jhagru Rai (13) that (page 351*): 
"I know of no authority for saying that 
where no interest in land, legal or equitable, 
"present or future, is purported to have been 
created and the rule against perpetuities 
does not apply, the principle underlying 

. that rule ean apply." Kolathu Aiyar v. 
Rangavadhyar (11) can, for instance, be 
cited, as already mentioned, as such an 
autherity. There is also an old authority 
'IKrishnaramani Dasi v. Ananda Krishna 

ose (20)] cited in Asutosh Mukhopadhyaya's 

Law of Perpetuities in British India 
(Tagore Law Lectures—1898), page 77. .But 
“there certainly is no strong current of such 
decisions; and a point to bear in mind is 
the arbitrary and accidental nature of the 
period fixed by the rule against perpetui- 
ties, which is referred to in the work just 
mentioned at page 76. 

The Privy Council case of Maharaj Ba- 
‘hadur. Siugh v. Balchand Chowdhury (21) 
deala -with a deed of .1872,.before the 
Transfer of Property Act came into force, 

- and when, therefore, the law in India was 
different under the view taken in Dinkar- 
vGo's case (10). Their Lordships did not 
consider the question with reference to 
the provisions ofthe Transfer of Property 
Act orthe Indian Contract Act. I may 

refer in this connection to Sulaiman, J.'s 
‘remarks in Basdeo Rat's case (13) at pages 
351, 352. For these reasons I do not think 
it isa real authority on the question now 
before us. 

I, therefore, hold that we are not bound 

by the decision in Dinkarrao’s case (10) 


* 


En 4 B. L, R. O. O. J. 231 at p. 292. 

21) 61 Ind. Cas. 702; 48 I. A. 376; 6 P. L. J. 163; 24 
Bom. L. R. 623; (1921) M. W. N. 157; 2P.L. T. 131; 
25 C. W. N. 770; 3 U.P. L. R. (P. O) 29; 14 L. W. 
254 (P. O.), 
, *Page of 46 A.—[Ed.] 
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and that the contract, Ex. 39, is not 
void on the ground put forward by Mr. 
Jayakar. 

As my learned brother agrees, we make 
a Reference to a Full Bench in the terms I 
have already given. i 


Madgavkar, J.—(October 15, 1925)— 
This wasa suit by the plaintiffs-appellants to 
recover possession from the defendant- res- 
pondent of certain property. On November 


- 1, 1898, the father of the plaintiff-appellant 


No. 2 passed a registered deed to the prede- 
cessor-in-title of the defendant-respondent, 
and took from the latter on the same day an 
unregistered agreement to re-convey in 
favourofthe vendoror his heirs at any 
time on payment of the purchase amount in 
the registered sale-deed together with in- 
terest at 6 per cent. per annum, The ap- 
pellant No. 1 was assignee for appellant 
No. 2. The appellants sued on the footing 
that the transaction was a mortgage. 

The respondent challenged the genuine- 
ness ofthe unregistered deed, denied the 
mortgage, and contended nier alia that 


“the deed was inadmissible for want of re- 


gistration. 

The trial Court held that the unregis- 
tered agreement was not executed by the 
predecessor-in-title of the  defendani-re- 
spondent and was inadmissible for want of 
registration and also that the transaction 
was nota mortgage transaction. The suit 
was, therefore, dismissed with costs, In 
appeal by the plaintiffs the District Court 
held that the unregistered agreement was 
executed but that it was inadmissible for 
want of registration [Achutaramaraju v. 


Subbarajw (7)] and that on the remaining 


evidence the transaction was not a mort- 
gage. The appeal of the plaintiffs was 
dismissed. 


In addition to the question of the ad- 
missibility of the unregistered agreement, 
Mr. Jayakar for the respondent argues 
that the agreement is also void for per- 
petuity, For the appellants it is contended 
that inthe District Court they had, by an 
application, Ex. 23 in appeal, asked for 
an alternative relief for specific perform- 
ance on the basis of the agreement; and 
reliance was placed on their behalf on the 
ease of Mir Gazi v. Miya Ali (6). The re- 
spondent, on the other hand, in support of 
his contention relies on the case of Bala 
Khandapa v. Sadashiv Hari Chivati (5), 

On the question of the admissibility of 
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the agreement, Ex. 39, Mr. Thakor for the 
appellants argued that one portion of the 
document should be separated and admit- 
ted. I am of opinion that itis impossible 
to separate the agreement from the regis- 
tered sale-deed of the same date, much 
less one portion of the agreement from an- 
other. The agreement, after referring to 
the registered sale-deed and ite considera- 
tion, goes on as follows :— l 

. "But.if at any time. you or your heirs 
 ghall pay to me or to my heirs the amount 
of rupees speeified above together with 
interest thereon at the rate of annas eight 
Ófrom.to-day's date. e.) the whole of the 
amount that may be found due (then), I or 
my heirs shall.give over the said house by 
way-of sale to you or your heirs." 


1f this isa siügle transaction, embodied 
in two simultaneous documents, it is a sale 
with añ agreemént to re-convey at any future 
time at the option of the vendor, which 
should have been embodied in asingle docu- 
ment, falling under s. 17, el. (1) (b), of the 
Indian Registration Act, and, therefore, com- 
pulsorily registrable in its entirety: Achuta- 
ramaraju v. Subbaraju (T) It is not, I 
think, open to a party to divide it into two, 
as in the case liere, and then to register one 
part and not the other, seeking support 
under s. 17, sub-s. (2) (v), of the Indian 
Registration Act. The logical consequence 
` js the reductio ad absurdum in the shape 
of thé argument for the appellants that 
even this latter unregistered document 
should be further sub-divided into two 
parts, the Court apparently closing its 
eyes to the first part. The. legal objection 
is that it does not merely create a right to 
Gbtain another document and fall under 
s, 17, sub-s. (2) (v), but that it limits the 
right of ownership under the registered 
gale-deed. 


"The Legislature, in enacting 8. 17, sub-s. 
(9) (v), contemplated the ordinary agree- 
ments to sell or purchase, passed prior to 
the -registered conveyance, in. order to 
enable the would-be purchaser to investigate 
the title, not & document of the kind in 


question, which emibodies a right to re- 
purchase, The ignorance of the publie and 


class of writers, who.usually draw up 
ed een the desire and the hope of 
the vendor to re-possess himself at some 
future date, often vague, of the property 
conveyed, the idea that by taking and keep- 
jng with himself such a document this 


- 


HARKISANDAS BHAGWANDAS v. BAI DHANU. 


(98 I. O. 1926) 
right is retained, and the attempt to save 
registration fees—all these combined are 
probably the genesis of most documents of 
this class. The vendor is often an agricul- : 
turist or land owner in whose regard the 
Courts, following the Legislature in India, 
have always, and naturally, shown great 
leniency. But the result iu this elass of 
cases has been, I think, to defeat the object 
of the Legislature in regard to registration 
and to cloud and unsettle the title of sub- 
sequent purchasers uf the property, 

To repeat what I said in a previous judg- 
ment in which we held on the meagre 
evidence that the transaction was. not a 
mortgage, and did not, therefore, fall within 
the scope of the ruling either in Mir Gazi 
v. Miya Ali (6) or in Bala. Khandapa v. 
Sadashiv Hart Chivati (5) (though certain 
observations in the latter case perhaps go 
further), and that the second document was 
separable from the first, and, therefore, not 
compulsorily registrable under the current 
of decisions such as Sangawa v. Huchan- 
gowda (22) [Vaman . Trimbak Joshi v, 
Changi Damodar Shimpi (3)] page 1270* :— 

“These documents are of frequent occur- 
rence in this Province, as well as in other 
parts of India. The question raised by therm 
has usually been defined to be whether the 
two documents. evidence a single transac- 
tion of mortgage by conditional. sale or 
whether the second document evidences an 
agreement to re-convey, separable from the 
first sale and sale-deed. And the answer 
depends upon the intention of the parties, 
as expressed in the language of the docu- 
ments themselves in the light of the sur- 
rounding circumstancas, Balkishen Das v. 
W. F. Legge (23), ‘such as...is clearly 
required to show in what manner the langu- 
age of the documents was related to exist- 
ing facts’: Narasingeri Gujangerj v. 
Paunganti Parthasaradhi (24)... - | 

“The answer is not always easy. The 
difficulty arises partly from the lack of 


(22) 82 Ind. Cas. 533; 48 B. 166; 25 Bom. L. R. 1207; 
A, I. R. 1924 Bom. 174. 

(23) 22 A. 149; 2 Bom. L. R. 523 at p.526; 27 LA ` 
58: 40, W. N. 153; 7 Sar, P. C. J. 601; 9 Ind. Dec 
(v. 8.) 1130 (P. O.). 

(24) 82 Ind. Cas. 993; 47 M. 729 at p. 734; 27 Bom. 
L. R. 4; A. I R. 1924 P. O. 226; 20 L. W. 701; 10.0. 


& A. L. R. 1172; 47 M. L. J. 809; (1924) M. W. N. 915; 
40 C. L. J.481; 29 O. W. N. 246; 51 I A. 305; 26 P. 
. R. 18; 23 A. L. J. 161; L. R. 6 A. (P. C) 41; 10. W. 
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definiteness of the intention, actual and 
legal, of the parties, partly perhaps from 
thefact cl. (1) (b) and el. (2) (v) of s. 17 o£ 
“the Indian Registration Act are not con- 
tradietory nor, taken together, exhaustive. 
There may bea third category of documents 
which create a right to obtain another 
document but do not merely create itor 
which also limit a right. And documents 
such as the one in suit may be argued to 
fall under it and to be excluded from the 
category of cl 2 (v). Each party generally 
puts forward the interpretation which suits 
itself. Hither party may be out of posses- 
sion. The period, if any, specified in the 
second agreement máy or may not have 
expired. Thus in the last case [Narasingerji 
Gujangerji v. Paunganti Parthasaradhi (24)] 
the Madras High Court heldthatit wasan 
agreement to re-convey while their Lordships 
ofthe Privy Council held it was a mort- 
gage by conditional sale asin Balkishen 
Das v. W. F. Legge (23). The other view of 
the transaction was taken in cases of some- 
what similar documents in. Bhagwan Sahar 
v. Bhagwan Din (2)and in Jhanda Singh 
v. Wahiduddin (25) though in both these 
cases the two deeds were passed on the 
same day. This fact is not, therefore, of 
itself, decisive, any more than in the cases 
of Namdev v. Dhondu (26) or Muthuvellu 
Mudaliar v. Vythilinga Mudaliar (27).” 


The law in regard to such documents 
does not, therefore, appear to be settled. 
Even where it is held on the facts that the 
two documents evidence a single transac- 
tion and that transaction one of mortgage, 
the ruling in Mir Gazi’s case (6) is to 
the effect that the second document can 
be considered singly and in its osten- 
sible form and is uot compulsorily re- 
gistrable—a view opposed to the view in 
Bala Khandapa v. Sadashiv Hari Chivati 
(5) and to the dictum of the Privy Council 
in Sripat Singh Dugar v. Prodyat Kumar 
Tagore (28) that the substance and not 
the technicalities of the transaction should 


(25) 36 Ind. Cas. 38; 38 A.570; 31 M. L. J. 720; 21 

. W. N. 66; 20 M. L. T. 529; 14 A. L. J. 1189; (1916) 
. W. N. 570; 19 Bom. L. R. 1; 5 L. W. 1e9; 25 C. 
J. 524; 10 Bur. L. T. 131; 43 I. A. 284 (P. CO), 

adt 58.Ind. Cas. 406; 22 Bom. L. R. 979; 44 B. 


i. 

(27) 50 Ind. Cas. 205; 42 M. 407; 9 L. W. 385; 25 
M. L. T. 332; (1919) M. W. N. 393; 36 M. L. J. 335. 

(28) 39 Ind. Cas. 252; 44 1. A. 1; 19 Bom. L, R. 290; 
32 M. L. J. 133; 15 A. L. J. 147; (1917) M. W N. 193; 
21 C. W. N. 442; 25 O. L. J. 220; 21 M, L, T. 222; 44 C. 
$24 (P. Q.). 
41 
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be regarded. With all respect, I find it 
impossible to reconcile the finding in the 
former case Mir Gazi v. Miya Ali (6) that 
the transaction was a single transaction of 
mortgage with the decision that the second 
document, which converts the sale intoa 
mortgage, 1s, nevertheless, not compulsorily 
registrable. And,speaking for myself, the 
second decision, Bala Khandapa v Sadashiv 
Hari Chivati (5) appears to me to lay down 
a rule, which is both logical and intelligible, 
andif J may say so, more in accordance with 
the intention of the Legislature. If the 
reasoning in Mir Gazi’s case (6) is correct, 
then a fortiori in this case the second docu- 
ment does not need registration and is ad- 
missible. 

I, therefore, agree in the proposed refer- 
ence not merely in regard to the case of 
Mir Gazi v. Miya Ali (6) but because, speak- 
ing for myself, and with the greatest respect, 
I should like to see the view affirmed that 
even in cases such as Sangawa v. Huchan- 
gowda (22) or at least where, as in that case, 
the sale-deed is not a mere paper transac- 
tion, the Legislature intended that an 
agreement, not merely to convey toa would- 
be purchaser, but to re-convey to a former 
vendor, and thus affecting his rights and 
those of purchasers from him, should be 
compulsorily registrable. 

As for the second contention for the re- 
spondent, there appears to be a conflict of 
authorities. As held by this Court in 
Dinkarrao Ganpatrao v. Narayan Vishwa- 
nath (10) the deed, Ex. 39, with its words 
"at any time,” "heirs," and "heirs" pre- 
scribes no limit of time and on the princi- 
ples of English Common Law, at least if it 
had been executed prior to the passing of 
the Transfer of Property Act, would be void 
for perpetuity: London d. South Western 
Ry, Co. v. Gomm (14). The same view appears 
to have been taken in Balli Singh v. ltaghu- 
bar Singh (29) and Nobin Chandra Sarma v. 
Rajani Chandra Chackravarti (30) even in 
documents passed subsequent to the Trans- 
fer of Property Act. The contrary view 
has, however, been taken in Avula Chara- 
mudi v. Marriboyina Raghavulu (12) and 
in a very recent case, Easdeo Rai v. Jhayru 
kat (13) in which all tbe preceoing auihci- 
ities are reviewed and considered inclua- 
ing Maharaj Bahadur Singh v. Balchand 
Chowdhury (21). . 

(29) 82 Ind Cas. 643, 45 A. 492; 21 A. L. J, 413; A. I. 
R.1923 All 511. 
(30) 63 Ind, Cas. 196; 25 O. W. N, 901. 
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Rai (18) the document provided for a right 
of pre-emption. The document we are 
now considering goes further. It is in 
terms a right to re purchase to bə exercis- 
ed at any future date at the option of the 
vendor or his heirs. It is possible, on an 
absolutely literal interpretation of ss. 14, 
40 and 54 of.the Transfer of Property Act, 
to hold that sucha document is not void 
for perpetuity. But it appears to fall within 
the scope of the observations of the Privy 
Council in Maharaj Bahadur Singh v. 
Balchand Chowdhury (21) (page 380*): 
“Such a covenant as this does not,. and 
cannot, run with the land, and could not 
. be so enforced. Further, if the case be 
regarded in another light—namely, an 
agreement to grantin the future whatever 
land might be selected as a site for a 
temple—as the only interest created would 


be one to:take effect by entry ata later. 


date, and as this date is uncertain, the pro- 
vision is obviously bad as offending the 
rule against perpetuities, for the interest 
would not then vest in presenti, hut would 
vest at the expiration of an indefinite time 
which might extend beyond the expiration 
of the proper period." 

Itis true that the deed under consider- 
ation by the Privy Council was of 1872, 
prior to the Transfer of Property Act, as 
in Dinkarrao Ganpatrao v. Narayan Vish- 
wanath (10) But, on the other hand, the 
eonsiderations as to the prevalence and 
validity of the right to pre emption, which 
Ithink, was one of the deciding factors 
in Basdeo Rai v. Jhagru Rai (18) are ab- 
sent in the deed we are now considering. 
And, on the whole, there is, I think, much 
tobe said for the view that the agreement 
is void on the reasoning oftheir Lordships 
. of the Privy Council in the case referred to 
above. 

That question, however, we need not refer 
and can await the Reference 

For these reasuns, I agree in the Refer- 
ence proposed by my learned brother, 

. Mr. G. N. Thakor (with him R. J. Thakor), 
for the Appellant. 

Mr. Jayakar, (with him Mr. K.N. Koya- 
jee), for the Respondent. 

JUDGMENT OF THE FULL 
BENCH. 

Macleod, C. J.—(February 16, 1926)— 
The following question has been referred 
to us for our decisi n :— 

“Page of 48 l A,—| Ed. 
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^ Whether, when a registered deed of sale 
(A) of immoveable property worth Rs. 160: 
or over is passed, and as part of the same - 
transaction and not as an independent 
transaction, the vendee executes an un- 
registered agreement (B) to re-convey the 
property to the vendoron payment ofa 
certain sum of money, the document (B) is 
inadmissible in evidence for want of re- 
gistration under s. 17 (1) (b) and s. 49 of the 
Indian Registration Act, either 

(a) where ‘the transaction constitutes a 
mortgage, or 

(b) where it is a bona fide sale with a con- 
tract for re-purchase." 

It will be necessary first to set out the 
history of the case before I can attempt to 
answer an abstract question of law which at 
first sight would appear to be an extremely 
simple one, admitting of only one possible 
golution. _ 4 

The plaintifis sued to recover from the 
defendant possession of the plaint property 
on payment of whatever amount might be 
found due on a proper settlement of 
accounts, and for an order to the defendant 
to re-convey the property to plaintiff No. 1. 
Plaintiff No.1 had purchased the property 
from plaintiff No.2 by a registered deed, 
dated October 28, 1918, for Rs. 999.  Plaint- 
iff No. 2's father, Ranchod Abheram, had 
passed a deed of sale, dated November 1, 
1898, in favour of the defendant's grand- 
mother, Jivi, and, on the same day, Jivi 
executed an unregistered agreement in 
favour of Ranchod agreeing to re-convey the 
property to the vendor or his heirs at any 
timeon receipt of the consideration men- 
tioned in the deed of November 1, 1898, 
with interest thereon at 6 per cent. It 
was alleged that the two documents effected 
a transaction of mortgage, 

The defendant did not admit the agree- 
ment to re-convey was executed, and con- 
tended that the transaction was one of sale 
and not of mortgage. 

The Subordinate Judge held that the 
agreement to re-convey had not been proved. 
Even if it had been held proved, the learned 
Judge was of opinion that being unregister- 
ed it would not be received in evidence as 
the plaintiffs had set up a mortgage and 
not a sale with a condition to re-purchase, 
The suit was, accordingly, dismissed. 

In appeal the Assistant Judge differed 
from the Subordinate Judge on the question 
of fact and found that the agreement was 
proved. Heheld, however, that the agree- 
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ment, Ex. 39, could not be treated as a 
separate document entirely apart from the 
sale deed, Ex. 38, and that, therefore, it re- 
quired registration. 

On the issue whether the lower Court 
ought to have hela that the transaction, 
dated November 1, 1898, was really a mort- 
gage, though ostensibly a sale, the Assistant 
Judge decided that as Ex. 39 could not be 
looked to for want of registration, there was 
nothing on the record to show that Ex 38, 
though ex facie a sale, was reaily a mort- 
gage. He expressed no opinion, on the 
- question whether, if Ex. 39 could have been 
considered, the transaction was one of mort- 
gage, orofsale with a contract to re-pur- 
chase. 

In second appeal Fawcett, J., said :— 

"The main question in this appeal is, 
whether the lower Courts have erred in 
holding that the document, Ex. 39, is inad- 
missible...for want of registration. Thesale- 


deed, Ex. 38, was passed on the same day. 


November 1, 1898, and both documents 
were written by the same writer, Nathabhai 
Jayachand. One of the attesting witnesses 
to Ex. 38, Rajaram Narbharam, signed 
Ex. 39 for the executant, Bai Jivi. It, 
therefore, seems clear that the two docu- 
ments evidence one transaction, and that 
the second document, Ex. 39, was not an 
independent transaction arranged, as an 
afterthought, subsequent to the execution 
of Ex. 38." 

''he learned Judge then considered whe- 
ther the one transaction was a sale with a 
contract to re-purehase ora mortgage and 
expressed the opinion that it was the former. 
Madgavkar, J., was of opinion that it was 
impossible to separate the agreement from 
. the registered sale-deed: of the same date, 
much less one portion of the agreement 
from another, but I cannot find in his judg- 
ment a finding whether the transaction was 
a mortgage or a sale with a contract of re- 
purchase. Fawcett, J. Then referred to 
a Bench decision in Vaman Trimbak Joshi 
v. Changi Damodar Shimpi (3) in which it 
was held by himself and Madgavkar, J., 
that they were bound to follow a current 
of decisions of this Court that in the case 
. of a transaction, which was not a mort- 
gage, an agreement to re-convey, even 
though it might be argued to limit the 
right of a purchaser, was not compulsorily 
registrable. 

A month later, a similar question arose in 
Gajanan Narayan Patkar v. Jtvangiri 
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Chamilgiri (4) which came before myself 
and Coyajee, J. It was held that the two 
documents in the case, one registered, the 
other unregistered, evidenced one transac- 
tion and that, therefore, the principle laid 
down in Bala Khandapa v. Sadashiv Hari 
Chivati (5) after a consideration of the de- 
cision in Mir Gazi v. Miya Ali (6) would be 
applicable. In Bala Khandapa v. Sadashiv 
Hari Chivat? (5) the plaintiff sued to 
recover possession of & certain property on 
the basisofa registered sale-deed and an 
unregistered karar to re-convey passed on 
the same day  Isaid (page 10 :7*):— 

"He (the plaintiff) can only sneceed if he 
can satisfy the Court that Ex. 23 (the karar) 
was an entirely separate transaction from 
Ex. 22 (the sale-deed), since'it will be con- 
ceded that if the defendant as owner of 
the property had, after the sale had been 
executed, agreed to re-convey the property 
to the plaintiff after a certain date, that 
might bea document which need not be 
registered," 

In Mir Gazi v. Miya Ali (6) although the 
two documents in thecase were contempo- 
raneously executed and the Court held it 
was the intention of the parties to create a 
mortgage, it eame to the conclusion that 
the two could be treated as separate, so that 
the second doeument was nothing more 
than an ordinary agreement to sell. With 
due respect, I think, that the decision in 
Mir Gazi v, Miya Ali (6) cannot be support- 
ed. 

Beaman, J., said (page 7071) :— 

“On the 9th of September 1903 the plaint- 
iff and the defendant undoubtedly intended 
to mortgage the property now in suit. The 
defendant being a good Musalman scrupled 
to take interest It was accordingly agreed 
that the plaintiff should nominally sell the 
property out and out to the defendant and 
thereafter attorn to him for an amount of 
rent which would represent reasonable 
interest. This conveyance was executed 
and duly registered. Contemporaneously 
the defendant executed an agreement to 
the plaintiff to re-convey the property for 
the same consideration, namely, Rs. 1,499, 
when called upon todo so. If we look at 
the true intention of the parties we should 
have no doubt but that this was really, 
though in form a sale, a mortgage...... The 
lower Appellate Court refused to give effect 
to the agreement to re-convey on the ground 
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that it was adocument compulsorily registr- 
able under s. 17, cl. (b) of the Registration 
Act. In our opinion, the learned Judge 
was wrong. Separated entirely from the 
conveyance of the deiendant we can see in 
this document nothing more than an 
ordinary agreement to sell, and such agree- 
ments are expressly exempted from the 
operation of s. 17, els. (a) and (b) of Act III 
of 1877 by cl. (2) as it stood in that section 
and now exception (v)." 

Both the referring Judges have expressed 
the opinion that this decision was erroneous 
and agreeing with them Iam of opinion that 
it must be overruled, adhering to what I 
said in Gajanan Narayan Patkarv. Jivangirt 
Chamilgirt (4) that (page 1467*) "when a 
transaction is evidenced by a document 
which is in effect divided into two parts, 
one of which is registered and the other is 
not, then the law looks to what is the real 
transaction between the parties, and de- 
mandsthat the whole document evidenc- 
ing that transaction’ must be registered, 
whether it consists of one part or two." — 

In Narasingerjt Gujangerji v. Paunganti 
Parthasaradhi (24) two deeds of the same 
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Privy Council in Jhanda Singh v. Wahid- 
ud-Din (25), which affords a useful guide 
to the Courts in such cases., Their Lord- 
ships say at page 575* :— 

“The appellant’s contention is, and to þe 


effective must be, that an agreement was |. 
to between the parties that the | 


come 
20 biswas zemindari property in the. 
mouza should be mortgaged to-the so called: 
vendees fora sum of Hs. 5,500, and next 
that that agreement should be carried out 
by a deed of sale and a contract for re-pur- 
chase. 


E 


If no such agreement was made, 


-~ 
E 


before the deed of sale was executed and, . 


thelaiter deed was an afterthought, only 
suggesting itself after the sale-deed had 
been executed and delivered, it would not 
sufice. The execution ofthe deed of sale 


and of the contract of re-purchase would ... 
then form two separate and independent, . 
transactions, not two connected. and inter- .. 


dependent parts of one and the same trans-. 
action.” 


ge ` 


The deed of sale and the agreement re-. . 


serving to the vendor aright to re-purchase | . 


in that case were both registered but were 
executed on different dates, but it would 


date were so phrased as to be ostensibly a 
sale of certain villages with an agreement 
fora re-sale and re-purchase at the same 
price at a certain date. In considering the 


appear from the paseages in their Lordships’ .. 
judgment which I have quoted, that if the _ 
execution of both documents had been con-, 
templated before the first.document was .. 


question whether the transaction did or did 
not amcunt to a mortgage, their Lordships 
thought they could dispose of the case with 
no reference to any oral evidence other than 
that of surrounding circumstances such as 
in Lord Davey’s words in Balkishen Das v. 
W. F. Legge (23) was clearly required to 
show in what manner ihe language of the 
dccument was related to existing facts. 

At page 7427, the judgment says: 

“Their Loraehips do not conceal from 
themselvesthefact that the transaction as 
phrased in these documents is ostensibly a 
gale, with a right of re-purchase in the 
vendor...But a closer examination of the 
documents discloses their clear character.” 

And at page 7447 :— 

"When all these provisions of the docu- 
ments are viewed in the light of the sur- 
rounding circumstances, the inference is, in 
their Lordships’ view, irresistible that here 
a mortgage and a mortgage only was in the 
direct contemplation and intention of both 
parties to the transaction.” 

l may also refer to the decision of the 

*Page of Zi Bom. L. R—Lkd,] 
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executed, the fact that the second document 


was executed at a later date would not. 


stand inthe way ofthe Court holding that 
the two documents read together evidenced 
one transaction. 


In Sangawa v. Huchangowda (22) referred. _ 


to by Madgavkar, J., a registered sale-deed 


was passed on December 18, 1913, by the.. 


plaintiffs husband in favour of defendant 


No.l,and, on December 25, 1913, defend-. 


ant No.l executed a receipt in favour of 
plaintiffs husband in terms as follows. 


“I shall without any objection give up your . 
land at any time you may ask me to give . 


+ 


up." That document was not registered. 
The Appellate Court held that it did not 
require registration and decreed the plaint- 
iff’s claim, but it does not appear to have 
been contended that the two documents evi- 
denced one transaction. l : 

The diffieulty, I find in answering the 


second question, lies in the fact that it is.. 


not what I consider a fair question capable 


of being answered by a direct affirmative ` 


or negative. It involves the fallacy that 
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So E 


i " where “two parties agree upon a particular 


Course of conduct between themselves with 


' regàrd to à dealing in immoveable property, 


their resultant action necessarily forms one 
iransaction whereas there may be several 


"transactions all dependent on each other 
and arising out of one previous arrangement’ 


between the parties. 


lf. two parties agree beforehand that one 
party shallsellimmoveable property to the 


- . Other, and that the purchaser shall agree to 


re-sell the property at a price to be tender- 


. ed by the vendor within a certain time, the 


«d 


-` ment. 


. latter agreement to be contained in a sepa- 


rate document, when the relative docu- 
ments are executed, they evidence not one 
transaction but two transactions. The sale- 
deed passes the title absolutely to the pur- 
chaser, and the agreement to re-sell in no 
way limits his right as owner. If he breaks 
the agreement and sells to a third party, 
he lays himself open to an action for 


< " damages, while the right of the third party 
. , toretain the property will depend upon 


whether or not he had notice of the agree- 
When the parties intend to create 
a mortgage the situation is different. The 
ostensible vendor does not lose all interest 
in the. property, he retains for himself a 
transferable and hereditable right, so that 
the sale-deed and the agreement to re-convey 
do evidence a single and inseparable trans- 
action. Consequently, I do not find it 


_- possible to answer the several questions by 
.. & direct affirmative or negative. 


: The inten- 
tion of the parties must be proved by the 


. Court according to the facts of each case, 


.. and, ordinarily speaking, I should say that 


-.,. when.the agreement to sell is evidenced by 


a separate document that would be proof 
that, although the parties had come to a 
previous arrangement with regard to a par- 


_., ticular course of conduct between them- 
j selves, there was an intention to give effect 


to that arrangement by entering into two 


P transactions. 


‘Shah, J.—The question referred to the 
Full Bench is in these terms :— 
“Whether, when aregistered deed of sale 


2 (A) of immoveable property. worth Rs. 100 
“or over is passed, and as part of the same 


transaction and not as an independent 


transaction, the vendee executes an unregis- 


tered agreement (B) to re-convey the pro- 
perty to the vendoron payment of a certain 
sum of money, the document (B) isinadmis- 


sible in evidence for want of registration 
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under s, 17 (1) (è) and s. 49 of the Indian 
Registration Act, either 

(a) where the transaction onsite à 
mortgage, or 

(b) where it isa bona fide sale with a con- 
tract for re-purchase." 

I do not consider it necessary to examine 
the facts of the case; but I take the facts 
as found or assumed for the purposes of the 
reference by the Referring Judges. 

I would answer the first part of the ques- 
tion in the affirmative. 

In determining the real nature of the 
transaction, the intention of the parties 
must be ascertained in each case, and when 
itisfound that the transaction really in- 
tended wasa mortgage, the second docu- 
ment, vie, the unregistered agreement, is 
intended. by the parties to affect the right 
toimmoveable property worth Rs, 100 or 
over, though in terms it may not purport 
to doso. Where the transaction is a mort- 
gage, the registered document does not re- 
present the whole: of the transaction, the 
other document, which is not registered, 
represents, as it is intended to represent, a 
real limitation upon the right created by 
an ostensible sale. Such a documentis not 
covered by s. 17, sub-s. (2), el. (v), as it 
does not give merely a right to get another 
document but limits the right of the 
ostensible vendee to the immoveable pro- 
perty in question, and as such requires 
to a registered under s. 17, sub-s. (1) 
el. (b) 

When we have such a document as part 
of the same transaction and not as an 
independent transaction, it cannot beseparat- 
ed from the deed of ostensible sale with 
which it is connected and of which it forms 
& part. The decision in Mir Gazi v. Miya 
Ali (6) so far as itconflicts with the above 
view, does not appear to me to be correct, 
It was acasein which the transaction was 
found to be a mortgage, and still the Court 
dealt with the unregistered agreement as 
entirely separated from the registered 
ostensible sale-deed. In my opinion, the 
Court could not do so in view of the pro- 
aaa of s.49 of the Indian Registration 

ct 

As regards the second part ofthe gues- 
tion, it pre supposes a ease ofa genuine 
and real sale and a simultaneous agree- 
ment on the part of the vendee to re-eonv ey 
the property. I do not think that there ig 
any ambiguity about the meaning of the 
expression ''bona fide sale." On readin g 
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the referring judgments, I feel no hesita- 
tion in aecepting the question as meaning 
whether the agreement to re convey the 
property requires to be registered, when 
the parties really intend to effect an out 
and out sale and when the vendee executes 
an agreement in favour of the vendor to 
re-convey the property on payment of money 
meaning itto be an agreement to re-convey 
though the agreement is arrived at simul- 
taneously with and as part of the sale 
transaction. Now, in my opinion, it is in- 
disputable, and it has not been disputed, 
that such an agreement to re convey would 
not require to be registered, if it were an 
independent or separate transaction apart 
from the transaction of sale. But it is 
urged that, if itis part of the same tran- 
saction and connected with the sale, it must 
be registered. I am unable to accept this 
contention. Of course, it must depend 
upon the terms of the particular document 
and the intention of the parties to the 
particular transaction; but when the inten- 
tion is to effect a bona fide sale, and where 
the terms of the document ere such as we 
have in this case, I am of opinion that the 
document evidencing merely an agreement 
to re-convey is not compulsorily registr- 
able. 

It is not compulsorily registrable in 
view of the provision of s. 17, sub-s. (2), 
cl. (v), because it merely creates a right to 
obtain another document which will, when 
executed, create an interest in immoveable 
property; but by itself it creates no right in 
the immoveable property nor does it limit 
any right created by the deed of sale. On 
principle, I am unable to see any distinc- 
tion between the case of an agreement sub- 
sequently and separately executed apart 
from the sale, and the case of an agreement 
contemplated in the question referred to 
us where it forms part ofthe transaction 
of a bona fide sale between the parties. 
The intention ofthe parties in both cases 
is the same, viz., to separate an agreement, 
which by itself' creates no interest in im- 
moveable property from the sale. There 
is nothing in law to prevent parties from 
having separate documents as to terms 
simultaneously agreed upon, provided the 
terms really admit of being evidenced by 
different documents, which are permissible 
in lay or rather which are not prohibited 
by law. 

The real test, in my opinion, is not whe- 
ther the {1ansracticn is the same, Lut whe- 
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ther the intention of the parties in a given 
case is to create or limit the right in im- 
moveable property worth Rs 1U0 and over : 
by an agreement not registered or to keep 
strictly within the limits contemplated by 
cl. (v) of s. 17, sub-s. (2. Where there is 
nothing in the terms of the agreement to 
show that by itself it creates or limits any 
right in immoveable property, but merely 
gives a right to obtain another document 
and where the intention of the parties 
ex hypothesi, as contemplated by the ques- 
tion, is to treat the document as strictly 
limited by the terms, I do not see any rea- 
son why the exemption allowed under the 
said clause of the section should not take 
effect with reference to it. 

I have considered the various cases re- 
ferred to in the course of the arguments 
before us as also in ‘the referring judg- 
ments. As instances of sale with contract 
to re-purchase I may refer tothe cases of 
Bhagwan Sahai v. Bhagwan Din (2) and 
Jhanda Singh v. Wahid-ud din (25). There 
was no question of registration involved 
in either of these cases. On the other 
hand, there is the case of Narastngerjt 
Gujangerji v. Paunganti Parthasaradhi (24) 
in which the transaction was held to be a 
mortgage by conditional sale. I have also 
considered the ratio deridendi in Bala 
Khandapa v. Sadashiv Hari Chivati (5), 
Vaman Trimbak Joshi v. Changi Damcdar 
Shimpi (3) and Gajanan Narayan Patkar v, 
Jivangiri Chamelgiri (4). It may be pos- 
sible to deal with these decisions as being 
referable to the particular facts of these 
cases. But, there is undoubtedly some con- 
flict in the ratto decidendi of these cases, 
Now that the question is referred to the 
Full Bench it seems to me to be unneces- 
sary to examine these cases in detail I 
may, however, mention that the decision 
in Vaman Trimbak Joshi v. Changi Damo- . 
dar Shimpi (3) 18 in accordance with the 
view which I now take. The decision in 
Gajanan Narayan Patkar v. Jivangiri 
Chamelgiri (4) is apparently based upon 
the terms of the document in question 
which limited the interest of the vendee in 
the property. Atany rate, if was not a 
document which merely gave a right to 
the vendor to obtain another document in 
future. It was understood as meaning that 
the vendees were not to deal with the pro- 
perty as full owners for twenty-one years. 
In Balu Khandapa v. Sadashiv Hari Chi- 
vati (3) to which J was a party, the observa- 


(98 I. O. 1926] 


tions are directed to the case of a mortgage. 
But Iam not prepared to extend them to 
the case of a bona fidesale; and if they 
are read as applying to such a case, [am 
not prepared to accept them as correctly 
stating the position with reference to an 
agreement to re convey in the case of a 
bona fide sale. 

The question, whether a particular agree- 
ment satisfies the requirements of cl. (v) of 
s. 17, sub-s. (2), must depend upon the 
terms of the document. For instance, if 
the agreement purports to create some 
right in immoveable property, and also 
gives aright to obtain another document 
in future, it would not satisfy the require- 
ments of that clause. But,in the present 
case, the terms of the document do not go 
beyond the requirements of the clause; and 
where the intention of the parties as found 
or assumed in the question is to keep it 
strictly within thelimits of itsterms, the 
mere fact that it is apart of the same 
transaction and is not an independent 
transaction is not sufficient to render the 
said clause inapplicable or to treat the 
document as anything more than what it 
purports to be, viz. an agreement by the 
vendee to re-convey the property to the 
vendor on payment of money by him. 

. I would, therefore, answer the second 

part of the question, which relates to a 
bona fide sale, in the negative. 


It may be desirable to make such an 
agreement compulsorily registrable when 
it forms part of the simultaneous transac- 
tion of sale. But itis for the Legislature 
to consider the point. We have to give 
effect to the law, as we find it. Inthe ab- 
sence of any provision of law prohibiting 
such separation of terms in two documents, 
I think it must beheld that itis open to 
the partiesto separate them in two docu- 
ments, as they have done in this case. So 
long as the realintention of the parties is 
in aecordance with the terms of the docu- 


ments, the question, whether the agree-. 


ment requires to be registered must be 
answered with reference to the provisions 
of the Indian Registration Act as contained 
in s. 17, sub-s. (2), cl. (v); andit cannot be 
treated as compulsorily registrable, be- 
cause it forms part of the transaction of 
sale and is not an independent transac- 
tion. i 


Coyajee,. J.—In his referring judg- 
ment Mr. Justice Fawcett says: — 
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“The main question in this appeal is 
whether the lower Courts have erred in 
holding that the document, Ex. 39, is 
inadmissible in evidence for want of regis- 
tration. The sale-deed, Ex. 38, was 
passed on the same day, November 1, 
1898, and both documents were written by 
the same writer. One of the attesting wit- 
nesses to Ex. 3%...... signed Ex. 39 for the 
executant, Bai Jivi. It, therefore, seems 
clear that the two documents evidence one 
transaction, and that the second docu- 
ment, Ex. 39, was not an independent 
transaction arranged, as an afterthought, 
subsequent to the execution of Ex. 38. 
The plaintiffs also treated thetwo docu- 
ments as one transaction by their allega- 
tion that they evidenced & mortgage. The 
lower Court's view that Ex. 39 cannot be 
treated as a separate document entirely 
apart from the sale-deed, Ex. 38, is, in 
my opinion, clearly correct. Also, I agree 
with the view of both the lower Courts 
that the transaction is not shown to have 
been one of mortgage, as alleged by the 
plaintiffs.” 

Where, as here we have two documents 
bearing the same date, one purporting to 
be an outand out sale of certain immove- 
able property, and the other an agreement 
to re-sell the same property, the main diffi- 
culty lies in discovering the real character 
of the documents, that is, whether they 
constitute a single transaction of mort- 
gage, or whether they operateas a "bona fide 
sale with a contract for re-purchase." The 
test in such cases is the intention of the 
parties; and that intention must be gather- 
ed from the language of the documents 
themselves viewed in the light of the sur- 
rounding circumstances [Jhanda Singh v, 
Wahid-ud-din (25).] l 

Where the intention of the parties was 


to create à single transaction of mortgage, 
. that transaction would necessarily have to 


be found partly in one document and 
partly in the other. In such a case, the 
agreement. (B) in the question referred to 
us would clearly be intended to limit the 
right, title or interest created by the deed 
of sale (A). The two documents would 
then constitute ' two connected and inter- 
dependent parts of one and the same tran- 
saction" [Jhanda Singh v. Wahid-ud-din 
(25)] (page 288*) and both would require to 
be registered [s. 59, Transfer of Property Act, 
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and s. 17 (1) (b) of the Indian Registration 
Act] In Mir Gazi v. Miya Ali (6) the 
plaintiff executed a registered.deed of sale 
in favour of the defendant. Contempo- 
raneously, the deféndant executed an agree- 
ment to thé plaintiff to re-convey the pro- 
perty for the same consideration when 
called upon to doso. The learned Judges 
held that the parties undoubtedly intended 
to mortgage the property. ‘They, however, 
held that the second document was admis- 
sible in evidence. They said (page 708*): 

“ Separated entirely from the conveyance 
of the defendant we can see in this docu- 
ment nothing more than an ordinary agree- 
ment to sell and such agreements are ex- 
pressly exempted from the operation of s. 
17, cle. (a) and (b) of Act III of 1877 by cl. 
(h) as it stood in that section and now 
exception (v)." - 

The intention of the parties being to 
create a mortgage, and the two documents 
being connected and interdependent parts 
of one single transaction of mortgage, 
both the documents eame within s. 17 (1) 
(b) ofthe Indian Registration Act. That 
decision, therefore, with due respect, is not 
correct. 

Where, however, it is clearthat the parties 
intended that the first document should 
operate as an absolute deed ofsale, and 
the second document merely evidenced a 
contract for re-purchase, the latter docu- 
ment did not need to be registered; for it 
did not itself create, declare, assign or 
limit aright, title or interest of the value 
of one hundred rupees and upwards to or 
in immoveable property [s.17, sub-s. (2), 
cl. (v), Indian Registration Act]. They did 
not constitute two connected and inter- 
dependent parts of one and the same 
transaction ofsale. The deed of sale was 
there: it was intended to operate as—what 
upon its face it purported to be—an abso- 
lute deed of sale. The agreement to re- 
convey was expressly saved from registra- 
tion by s.17, sub-s. (2), el. (v). The deci- 
sion in Gajanan Narayan Patkar v. Jivan- 
giri Chamelgiri (4) to which I was a party, 
is consistent with this view. There, the 
intention of the parties was thatthe vendees 
"should not deal with the property as full 
owners for 4 period of 21 years.” The 
second docunient did limit the right 
and ‘interest of the vendees toand in im- 
moveable property; of the value of upwards 
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of one hundred rupees;it did not merely 
create a right in the vendor to obtain 
another document which, when executed, 
would limit such right or interest. I may 
be permitted to re-state what I said there, 
namely, (page 1469*):— ` 

“The question whether an agreement 
to re-convey immoveable property exceeding 
Rs. 99 in value does or does not require 
to be registered must, in each case, be decid- 
ed on a consideration of the contents of the 
document itself and of such facts as might 
be proved for the purpose of showing in 
what manner the language of the document 
is related to existing facts. Proximity of 
time, or even the identity of the dates of 
the two documents, is not the decisive cir- 
eumstance in all cases." l 

I referred to the three cases cited before 
us, one of which was that of Vaman Trim- 
bak Joshi v. Changi Damodar Shimpi (3) 
decided by Fawcett and Madgavkar, Jd., 
and said (page 1470*):— uox. <3 

"It is sufficient to say that the facts of 
this case, as set out above, are entirely 
different. it is true that in each of those 
three cases, the two documents under con- 
sideration bore the same date; and, more- 
over, in cases (2) and (3) the agreement 
had not been registered. But in all the 
three cases, the documents embodied, each 
a separate and distinct transaction. Where- 
as, in this case there is but one transac- 
tion and it is contained partlyin a regis- 
tered document and partly in an unregis- 
tered one.” < ; 

The execution ofthe deed of sale was, 
in my opinion, one transaction, and that 
of the contract for re-purchase a separate 
transaction. | am aware that in Vaman's 
case (3) Mr. Justice Fawcett regarded the 
contemporaneous agreement to re-convey 
the property as forming part of the actual 
transaction by which the vendee acquired 
title. Mr. Justice Madgavkar (as he points 
out in his referring judgment) regarded 
the agreement to re-convey as separable 
from the sale-deed and, therefore; not com- 
pulsorily registrable. 1n my opinion, how- 
ever, the real test is not whether the 
transaction is the same, but whether the 
parties intended by the second document 
to create, declare or limit a right, title or 
interest of the statutory value, to or in 
immoveable property, or merely to create à 
right to obtain another document. which 
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would, when exécüted, créate, declare’ or 


, limit such right, title or interest. For, two 


documents of this nature, executed con- 
temporaneously, might, upon the language 
of those documents viewed in the light 


of the surrounding circumstances, consti- 


tute a mortgagé, as in Balkishen Das v. 
W, F. Legge (23); or they might, upon a 
true construction, operate as a bona fide 
sale with a contract for re-purchase, as in 


Bhagwan Sahar v. Bhagwan Din (2). 


I would, for these reasons, answer the 
first part of the question in the affirma- 
tive, and the second part in the negative. 

After the opinion of the Full Beneh, the 
appeal was finally decided by Fawcett and 
Madgavkar, JJ., on June 10, 1926. 

Messrs. G. N. Thakor and M. B. Dave 
(with him Mr, R. J. Thakor), for the Ap- 
pellants. 

Mr. Jayakar (with him Mr. K. N. Koyjee), 
for. the Respondent. 


T ` =. 


.. SUDGMENT.—Thé answers of the 
Full Bench to the reference have been given 


and wehavé now to apply the law as laid 
down by the Full Bench to the facts. The 
law, as I understand ithas now been left 
by the decision of the Full Bench, is as 
follows: The case is one ofa registered 


_sale-deed with an' unregistered agreement 


giving the vendor an option to re-purchase. 


. 'The Full Bench has now decided that, if the 


transaction which assumes this form aboveis 
realy one of mortgage, then the second deed 
is inadmissible for want of registration, the 
Opposite view taken in Mir Gazi v. Miya Ali 
(6).being overruled, and the view in Bala 
Khandappa v. Sadashiv Hari Chivati (5) 


- being affirmed in the cases where the trans- 


action is one of mortgage. 


Where, however,. the transaction is not 


.. one of mortgage, then the second docu- 
ment, it is held, d 
even ifitis a part of.the same transaction : 


oes not need registration, 


^ 


as the sale; in other words, even ifitis an 
essential condition of the,sale, so long as 


. it is embodied in.a separate document from 


the sale-deed itself. The view thatit may 


. be taken to be an essential condition of the 
., sale; and, therefore, to -be compulsory re- 


gistrable, has not found favour with the 


... majority of the Full Bench. And we must, 
. therefore, take it now to be the settled 
, law in this Presidency that, so long às the. 


transaction is not one of mortgage, the 
second document, even though an essen- 
tial condition of the sale and part, there- 
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fore, of the same transaction, is not. com- 
pulsorily registrable. The decision - in 


‘Vaman Trimbak Joshi v. Changi Damodar 


Shimpi (3) is approved. The decision in 
Gajanan Narayan Patkar v. Jivangiri 
Chamelgiri (4) is apparently not overruled, 
but ‘is reconciled with the Full Bench 
ruling on the ground that in the former 
‘case the document in question, although 
the transaction was not a mortgage, limited 
the interest of the vendee in the property. 


In the present case I agree with my 
learned brother that the transaction in this 
case is not proved to be amortgage. The 
agreement to re-convey (Ex. 39) is not, there- 
fore,. on- the authority of the Full Bench 
ruling, compulsorily registrable, and is ad- 
missible in evidence and not, as was held 
Court on the 
strength of the observations of Macleod, C, 
J.,in Bala Khadappa v. Sadashiv Hari 
Chivati (5) inadmissible. 


The other question is, whether this agree- 
ment is void as offending against the rule 
of perpetuity. As Isaid, while there is 
much to be said on equitable principles 
for the view that the agreement is void as 
in Maharaj Bahadur Singh v. Balchand 
Chowdhury (21) on the other hand, the lan- - 
guage of ss. 14, 40 and 54 of the Transfer 
of Property Act, strictly construed, is sufti- 
| On the 
whole, therefore, Isee no sufficient reason 
to differ from the view of Sulaiman, J., in 
Basdeo Rat v.Jhagru Rai (13) and the con- 
clusion. of: my learned brother that the 
document cannot be held to be void on this 


ground, 


The suit of the plaintiffs-appellants Was, 
however, on the basis of a mortgage, so 
that, on the pleadings as they stand, the 


suit would have to be dismissed. But in 


the lower- Court (Ex. 23 in appeal) he 
asked in the alternative for relief for spe- 


cific performance of the same document. 


The fact that, until the decision of the 
Full Bench overruling Mir Gazi v. Miya Ali 
(6; this last' decision stood, and was bind- 
ing on the subordinate Courts, is some 
excuse for his not pleading in the alterna- 
tive from the outset. We are, therefore, of 
opinion that the amendment of the plaint 
now sought, although at a late stage, ought 
to. be allowed, subject to an appfopriate 
order as to costs. | 

" The appeal is, therefore, allowed, the 
order of the lower Courts dismissing the 
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suit set aside, the plaintiffs allowed to 
amend the plaint as above, and the suit 
remanded to the trial Court for a decision 
on the merits, after opportunity to the 
defendant toreply to the amended plaint 
and to raise new issues, and to the parties 
to adduce fresh evidence, if necessary, on 
them. Each party to pay its own costs 
throughout upto date. 


A. N.A. Appeal allowed. 


Pr nanang an anana adhan 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Suconp CIVIL APPEAL No, 210B or 1925. 
October 8, 1926. 
Present :—Mr. Prideaux, A. J.O. 
JANARDHAN —PLaINTIFF— APPELLANT 
l versus - 
VISHWANATH--DEzFENDANT— 
Pees DADANG, -— 
of 1872), ss. 11, 65—Contract 
Niger en Vt Minor. 2e bound to tom 
benefit received under contract. 


a * 


A contract made by aminor is nudum pactum ab 
initio and a minor cannot in equity be forced to re- 


store the amount ofa loan taken by him ona void . 


contract. 
jabai u (2), followed. 

Murs of tle d Act is based on there 

being a contract between competent parties and is 
inapplicable to a case where there is not and could 
not have been any contract at all. » 
- Appeal against a decree of the First Ad- 
ditional District Judge, Akola, dated the 4th 
March 1925, in Civil Appeal No. 150 of 
are M. B. Niyogi, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 

JUDGMENT.—Both Courts below 
held that as the pro-note sued upon was 
executed by the defendant when he wasa 
minor, the plaintiff cannot recover thereon. 
It is argued that the case falls under s. 69 
of the Contract Act, and that as the con- 
tract did not become void until it was 
established that defendant was a minor at 
the time, the defendant 1s bound to make 
compensation. I am referred to Gokuldas 
v. Gulabrao (Y) decided by Hallifax, A. J. 
O on the 6th March, 1925. In my opinion 
the contract in the present case was void 
under s. 11 of the Contract Act. There 
can be no contract between persons one 
of whont is incompetent to contract; and any 
contract made by a minor of this nature is 


(1) 89 Ind, Cas, 143; A.T. R, 1926 Nag. 108, 
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void and not voidable. Seetion 65 of the 
Contract Act is based on there being & 
contract between competent parties, and 
is inapplicable to a case where there is not 
and could not have been any contract at. 
all. The leading case in this Province is 
Muliabai v, Garu (2) where it was laid 
down that a minor cannot in equity be 
forced to restore the amount of a loan taken 
by him on a void contract and that a 
contract made by a minor is nudum pactum 
ab initio. Following that ruling, it seems 
to me that the present case has been right- 
ly disposed of. I dismiss this appeal with 


costs. Appellant will pay respondent's 
costs. 
G. R. D. Appeal dismissed. 


(2) 53 Ind. Cas. 65; 15 N. L. R. 149. 


LAHORE HIGH COURT. 
S&coND Civic ÁpPERaL No. 2J1 or 1922. 
March 1, 1926. 

Present:—Mr. Justice Harrison and Mr. 
Justice Jai Lal. 

RADHA KISHAN AND OTHERS 
DEFENDANTS— APPELLANTS 
versus 
RADHA KISHAN AND ANOTHER— 
PLaINTIFFS— RESPONDENTS. 

C. P. C. (Act V of 1908), 0. XX XIV, v. 8—Mort- 
gage—Redemption decree—Omission to apply under 
O. XXXIV, v. 8—Second. suit for redemption, whether 

open— Suit on title, whether maintainable. 

A mortgagor who omits to take the final step 
under O. XXXIV, r.8, C. P. OC, after obtaining a 
decree for redemption, cannot institute & suit against 
the mortgagee for declaration of title and possession 
of the mortgaged property, inasmuch as the mortgage 
is not put an end to until a final decree is passed 
and itis open to him to sue againfor redemption. 
[p. 651, col. 1] .. | 

Arura v, Bur Singh (2), relied on. 


Second appeal from a decree of the 
District Judge, Shahpur at Sargodha, dated 
the 29th August, 1921, affirming that of the 
Subordinate Judge, Second Class, Sargo Jha, ` 
dated the 16th October, 1920. 

Mr. Jagan Nath Aggarwal, for the Appel- 
lants. — 

Messrs. Ram Chand Manchanda and 
Jagan Nath Bhandari, for the Respond- 


ents. 

JUDGMENT.—The relevant facts 
necessary for the decision of this appeal 
are that on the 23rd October, 1915, Devi 
Ditta, deceased, the mortgagor of the pro- 
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perty, instituted a suit for redemption 
against the mortyagee and adecree was 
given on appeal directing redemption on 
payment of Rs 1,636, this sum to be paid 
within five months from November, 1916. 
The money was not paid and no appli- 
cation was made under O. XXXIV, r. 8, 
Execution for costa was taken and a part 
of the morigaged property was attached. 
An objection regarding this property was 
made by the widow of 
and allowed, and 8 suit was then instituted, 
which abated on payment of the costs 
awarded. The mortgagee then filed the 
present suit for & declaration of title and 
for possession of that portion of the mort- 
gaged property which had not been trans- 
ferred to him. His suit has been decreed 
by the Distriet Judge of Shahpur, and on 
second appeal Counsel urges that the view 
taken by the learned Distri:t Judge regard- 
ing the finality of the decree in the redemp- 
tion suit is not correct. He relies on Sonka 
v. Jharu (1) and Arura v. Bur Singh (2) 
both being judgments of this Court. . The 
question before us is the same question 


with a slight variation as arose in both. 


those cases, namely, whether when a 
decree on a redemption suit has been 
given, and the provisions of the Code have 
not been observed, and an application under 
O. XX XIV, r. 8 has not been made, a second 
suit for redemption is competent or 
whether title passes automatically to the 
mortgagee, For the reasons given in 
Arura v. Bur Singh (2) it is clear 
that, as the provisions of the law have 
not been.complied with, the preliminary 
decree has not become a final decree and 
it is still open to the mortgagor to bring a 
suit for redemption. The only possible dis- 
tinction between this case and those report- 
ed in the above two rulings is that here a 
period was fixed for payment of the money 
and the spirit, if not the letter, of O. 
XXXIV, r. 7 was complied with by the 
original trial Court. Even so, before the 
mortgage can come to an end, itis neces- 
gary for the mortgagee-to take the final 
step under O. XXXIV, r. 8, and this final 
step is the most important of all. As he has 
not seen fit to take the prescribed action 
the natural consequence follows that the 
mortgage still survives. 

We accept the appeal and dismiss the 
plaintiffs suit with costs throughout and 


(1) 75 Ind. Cas. 919: A. I. R. 1923 Lah. 680. 
(2) 84 Ind. Cas, 67, 5 L, 371; A. I. R. 1925 Lah. 31. 
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leave the parties to take any further action 
which they may think advisable. 
A. N. A. Appeal accepted. 


Losses E 


ALLAHABAD HIGH COURT. 
SzgcoND Oivin APPEAL No, 221 or 1994. 
June 18, 1926. 

Present: —Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 

GOPAL BHAGAT-—DEFENDANT-—— 

- APPELLANT 
versus 
RAGHUBIR RAM AND OTHERS— 
PLAiNTIFFs— RESPONDENTS, 

Hindu  Law—Joint family—Family — business-— 
Money borrowed by manager from time to time jor pur- 
poses of business— Necessity, proof of. 

Where à family business is carried on bona fide for 
the benefit ofthe family and with the assent ofail 
the adult members, it is within the competence of 
the manager to borrow money from time to time for 
the purposes of the business, and the lender is not 


bound to inquire into the necessity for each advance 
that may be made. [p. 652, col. 1.] 


Second appeal against a decree of the 
Distriet Judge, Ghazipur, dated the lst 
November, 1923. 

Dr. M. L. Agarwala, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—The plaintiffs sued for 
the recovery of money due on a sarkhat 
purporting to have been executed by 
Sarju Ram on behalf of a firm known as 
Gopal Bhagat carrying on grain dealing 
and sugar manufacturing business in the 
village Kharsara. The sarkhat purported 
to have been executed in lieu of an older 
sarkhat executed by Sarju Ram on behalf 
of the said firm and to pay certain money 
due by the firn to Phulehand Ahir, One 
of the defences raised by some of the 
contesting defendants was ithat they were 
separate from Sarju Ram and had no con- 
cern with the said firm, but the finding of 
the trial Court on that point was against 
them and the correctness of that finding 
does not appear to have been impugned at 
the time of the hearing of the appeal before 
the lower Appellate Court. Another plea 
raised was that the debt in question had 
not been incurred for family necessity, The 
Court below, however, repelled that plea, 
holding that the debt in question had 
been incurred for paying liabilities due by 
the firm. It is argued on behalf of Gopal 
Bhagat, the defendant-appellant, that Sarju 
Ram was not the manager of the firm and 


i 
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"hát he had no authority .to bind the firm 


by borrowing any money. or incurring any. 


liability on his behalf. The trial Oourt 
had found that Sarju Ram was the mana- 
ger of the firm and that the sarkhat in 
question had been executed by him on be- 
half of the firm to pay certain debts due by 
‘the firm to the presént plainfiffs and to one 
Phulehand Ahir. As pointed out in Maha- 
bir Prasad v. Amla Prasad Rai (1) where 
-a family business is carried on bona fide 
for the benefit of the family and with the 
assent of all the adult members it is 
within the competence of the manager to 
borrow money from time to time for the 
purposes of the business and the lender 
is not bound -to enquire into the necessity 
for each advance that may be made. The 
only point which seems to have been urged 
on behalf of the present appellant before 
the lower Appellate Court was that the 
plaintiffs had not proved that the money 
had been taken for carrying on the ‘business 
-of the firm. But as the lower Appellate 
Court points out the sarkhat in question 
! was-executed in lieu of prior debts due by 


E the firm and the lender was not bound to 


enquire whether there was any necessity 
for those debts .The debts seem to have 
been incurred in the course of the business 
by the manager and the defendant-appel- 
Jant is. as much bound by the action for the 
manager as the other partners of the said 
. frm: In fact the plaintiffs have produced 

“their account books with a detail of all the 
transactions into which the firm had enter- 


ur ed with them ; and the issue on which the 


cage was really fought out, namely, that the 
- "defendant-appellant was not. a partner of 

-. the firm having been decided against him, 
- ' his other pleas before the lower Appellate 
l Court were rightly repelled. - The appeal 


fails and is dismissed with costs including: 


- fees in this Court on the higher scale. 
Z. K. Appeal dismissed. 


' (1) 79 Ind. Cas. 517; 46 A. 364; 22 A. L. J. 295; A. I. 
R. 1924 -All. 379; L. R. 5 A. 204 Civ. 
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NAGPUR JUDICIAL COMMIS- 
. , SIONER'S COURT. i 
Frest CrviL ApPEAL No. 29 or 1925. 
September 29, 19206. n 
Present:—Mr. Kotval, Officiating J. C., and 
Mr. Prideaux, A. J. O. 
MUKUNDRAO AND ANOTHER— 
DRFENDANTS—À PPELLANTS 
versus 
WAMANRAO-—PLAINTIFF—HRESPONDENT. 


Hindu Law--Gift of ancestral moveable property 
by father, validity of—Gift to nephew actuated by 
displeasure towards son, whether binding on latter. 

A gift of a portion of ancestral moveable property 
by a father in favour of his nephew actuated by dis- 
pleasure towards his son is not a bona fide gift out of 
affection which comes within the class of gifts. men- 
tioned in the Mitakshara Ch. I,s 1,§. 27 [p. 653, col. 2.] 

Such a gift in order to be valid under Hindu Law 
must be of a small share of the ancestral property 
and must not be guided by caprice, but must be out 
of affection in favour of a person who. has some sort 
of moral claim on the donor. [p. 654, col. 1.] T 

Anivilla Sundararamayya v. Cherla Sitamma (3), 
followed. : 

A gift of Rs. 15,000 in favour of a nephew, son of 
a separated brother, out of an estate worth about a 
lae ofrupees is unreasonable and cannot be upheld, 
especially’ when itis.moved by displeasure for the 
son. [p. 654, col. L] 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 


22nd December, 1924, in Civil Suit Nc. 31 
of 1923. 

Sir.B. K. Bose and Mr. W. R., Puranik, 
for the Appellants. o> 

Mr. R. R. Jaywant; R. B., for the’ Re- 
spondent., SC 

JUDGMENT.—This appeal arises out 
of a suit for the recovery of Rs: 15,000 said 
to have been gifted by the plaintiff's father 
to the defendants out of the ancestral pro- 
perty in hís hands. i 

For the purposes of this appeal the plead- 
ings may be stated as follows. The case of 
the plaintiff, Wamanrao, was that his 
father Marotirao and Balaji, the father of 
the defendants Mukundrao and Padamrao, 
were separated brothers. On the 19th May, 


1911, Marotirao executed a registeréd gift 


deed for Rs. 15,000 in favour of the defend- 
ants. This amount was made up as fol- 


lows :— "NP 

Rs;  13,296-2-0 Deposited with Balaji. 

i 1,700.0-0 The value of three bonds. 
2 3-14-0 Cash. 

The plaintiff sued to recover this amount 
alleging that it was part of tlie ancestral 
property in the hands of his father and 
that the gift was void as his father had no 
power to make it without his consent. 
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The defence was that. the amount was 
never actually received by the defendants, 
the gift deed being a nominal transaction 
resorted to by the plaintiff's father to save 
himself from harassment by the plaintiff, 
and that in any case the father was compe- 
tent to make it as a gift of affection, the 
amount gifted beingasmall, that is, a tenth 
part of the ancestral estate. 

The lower Oourt found that the gift was 
really made, that the gift deed was nota 
nominal transaction and that a gift of 
Rs. 15,000 out of an estate worth about a 
lac was unreasonable and void. It decreed 
the plaintiff's claim for Rs. 13,300 disallow- 
ing the value of the bonds on the ground 
that they might not have represented good 
debts and there was no satisfactory evi- 
dence as to what the defendants recovered 
on them. rail ae 

Thé defendants appeal and the plaintiff 
files a cross-objection. Two points are 
urged in the appeal. It is first urged that 
no actual transfer of money to the defend- 
ants is proved. -Admittedly Rs. 13,296-2-0 
were deposited with Balaji for safe cus- 
tody (Hx. D-2). :On the 23rd April, 1911, 
Marotirao executed Ex. D 1 acknowledging 


that he had personally received the amount ~. 


that day. On the 19th May, 1911, Marotirao 
executed ‘the registered gift deed mention- 
ed above, of which Ex. P-20 is a certified 
copy. Admittedly his books of account 
contain entries consequent upon these 
transactions. It is difficult to believe that 
Marotirao, who is said to have been a 
miser (see Gorakhnath, P. W. No. 8), spent 
Rs, 75 on the purchase of stamps and 
wrote and registered the deed and made 
the entries unless the gift was actually 
made. The reason assigned for Maroti- 
rao's -act being all nominal does not 
appeal tous. Narayanrao (D. W. No.11) 
who states that heand Maruti (D. W. No. 4) 
advised Marotirao to execute a fictitious 
deed of gift, is unable to say how such a 
document would have prevented the plaint- 
iff from demanding money or removing it, 
which were the acts of harassment from 
which: Marotirao acquired protection. 
Maruti (D. W. No. 4) states that the plaint- 
iffs demands continued even after the 
deed. We agree with the finding of the 
lower Court that the defendants did receive 
the money and bonds stated in the gift 
deed. 

The next point urged is that the gift was 
within the competence of Marotirao as a 
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gift of affection. Though we have held 
that Marotirao did make a gift of Rs. 15,000 
to the defendants, yet considering the 
circumstances that there was some dis- 
agreement between him and the plaintiff 
and that he was living with Balaji the 
gift appears to have been moved rather 
by displeasure against his son than by 
affection towards the nephews. This 
view finds support in one of the defend- 
ants’ own witnesses, Maruti (D. W. No. 4), 
who says that Marotirao showed no par- 
ticular affection for the defendants: nor 
does Mukundrao, defendant No. 1, say 
anything in his deposition about Maroti- 
rao's affection for him and his brother. We 
are inclined to agree with the lower Court 
in holding that there is some truth in the 
plaintiffs deposition as P. W. No. 5 that 
the gift was brought about partly by Balaji 
spreading false reports about him and 
prejudicing Marotirao against him and 
partly by harassment of Marotirao. This 
being so, the gift is not a bona fide gift 
out of affection which comes within the 
class of gifts mentioned in the Mitakshara, 


"Ch. I,s. 1, para 27: see Raghunath Pra- 
-sad v. Gobinda Prasad (1) and Nand Ram 


v. Mangal Sen (2). 

It is to be noted that Marotirao does not 
profess to make the gift out of joint family 
property but out of what he states is his 
own exclusive and self-acquired property 
and the defence is largely directed to 
asserting and proving thatthe property in 
Marotirao's hands was in law entirely at his 
disposal. The deed contains the following 
recital as to the gift: “I have got one son 


by name Waman with whose conduct I am 


not satished. Still, adequate moveable and 
immoveable property isin his possession for 
his maintenance; and he lives séparate 
and so do I. At present, I am about 70 
years of age and have grown old; and there 
is no knowing when I shall die. Muküund- 
rao son of Balaji Deshmukh and his brother 
Padamrao son of Balaji Deshmukh are my 
real nephews and act up to my comforts’ 
I have come to entertain a desire to give 
away some of the property held by me to 
the members of my family, e. g., to both the 
said nephews. And both the nephews algo 
hope for the same, and depend upon me 
accordingly. So this day, I out of my own 
free-will. and pleasure, put ‘the, under- 


a 8 4.76; A. W. N, (1886) 19; 4 Ind. Dec. a &) 
(2) 1Ind. Cas. 797; 31 A, 359; 6 A. L. J, 415, 
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mentioned property into the possession of 
them both, thesaid Mukundrao and Padam- 
rao, and lay it down in writing that nobody 
else nor my son can now claim that gifted 
property ; because the property is my self- 
acquisition and is in my possession and 
because I am the absolute owner and have, 
therefore, got full rights to give it away to 
the nephews belonging to my family.” This 
seems to evidence more areward given and 
expected for services rendered or to be 
rendered (which is not the defendants’ 
case) than a gift out of affection. The 
reference to the unsatisfactory conduct of 
the son suggests a retributory tinge in the 

ift. 
d Assuming, however, that nephews come 
within the class of persons to whom a gift 
out of affection may be made and that the 
gift is one out of affection, we are of opin- 
ion that the gift is under the circum- 
stances of the case excessive and one more 
. guided by caprice than propriety which 
according to the Virmitrodaya it should 
not be." Weare not satisfied that the gift 
is one of a "small share" of the moveable 
ancestral property. The instances cited 
where gifts out of affection were upheld 
by Courts are cases of gifts to a daughter 
ora widowed daughter-in-law having some 
sort of a moral claim on the donor: see, for 
instaneb, Anivilla Sundararamayyay. Cherla 
Sitamma (3). Such persons, in our opinion, 
stand on a much higher footing than the 
sons of a separated brother, at least so far 
as the question of the quantum of the gift 
is concerned. A gift that might be reason- 
able in the case of either of these persons 
may be unreasonable in the case of a 
nephew, or possibly even a son. If Maroti- 
rao had another son besides the plaintiff 
and had made the gift in dispute to him, 
we should have hesitated to uphold it asa 
reasonable or proper one under the circum- 
stances.” The defendants as his nephews 
cannot bein any better position than his 
son. We are of opinion that the plaintiff's 
claim has been rightly decreed. mE 

The plaintiff has filed a cross-objection 
regarding the amount of the bonds trans- 
ferred by thedeed. The gift having been 
found to have been genuine, the presump- 
tion is that the bonds as recited in the 
deed were transferred to the defendants, 
and it stems to us that it was for them to 
show that the bonds were valueless and 

(3) 10 Ind. Cas. 56; 35 M. 628; 9 M. L. T, 469; (1911) 
j M. W. N. 422; 21 M. L. J. 695. 
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that they recovered nothing on them. Be- 
yond a denial of their receipt, which we 
find is untrue, there is no evidence adduced 
by the defendants except defendant 
Mukundrao’s statement that he was not | 
paid anything on account of the bonds by 
the debtors. Wecannot rely on Mukund- 
rao's evidence. On the othex hand, there is 
the evidence of the debtor Tukaram (P. W. 
No. 4), that he paid his debt to Marotirao 
in the presence of -Balaji at the latter's 
shop and that Balaji counted the money. 
Narayan (P. W. No. 6), another. debtor 
whose surety was his uncle Pandu, states 
that he paid the debt owed by him to 
Balajias Marotirao told him to make the 
payment to him. Payment to Balaji was 
presumably on account of the defendants. 
The plaintiff deposes that his father's ac- 
count books show that he ceased to have 
anything to do with the transferred debts 
after the gift. Though there is no evidence 
about the amount of the third bond having 
been paid by the debtor to the defendante, 
as the onus was on thelatter to prove that 
they realised nothing and as they have 
failed to prove this, the plaintiff is entitled 
to a decree in respect of the value of this 
bond as well The lower Court's decree 
will, therefore, be altered so as to decree 
Rs. 15,000 instead of Rs. 13,300 only. 

The appeal is dismissed. The cross- 
objection succeeds. The appellants will 
pay the respondent's costs of both. 

G, R. D. Appeal dismissed. 


e 


|. MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1619 or 1923. 
May 7, 1926. 
Present:—Mr. Justice Devadoss, 
P. MAHADEVA IYER AND OTHERS— 
PLAINTIFFS— ÁÀPPELLANTS 
VETSUS 
Toe MUNICIPAL COUNCIL, 
KUMBAKONAM- DEFENDANT— 
RESPONDENT. 

Madras District Municipalities Act (IV of 1884), s. 
180— Application for sanction to buildhouse—Municipal 
Council, right of, to impose condition to leave portion of 
land for public purposes—Condition, validity of— 
Building without sanction of Council— Power of Council 
to remove portion so built—Application to build— 
Omission to grantsanction in 6 weeks, effect of. 

Under the Madras District Municipalities Act of 
1884, on an application under s. 180 by a person for 
sanction to put up a building on his own land, it 
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js not competent to the Council in granting sanction 
to impose a condition insisting on the owner leaving & 
portion of the land for public purposes or vacant. Such 
a condition is ultra viresof the powersof the Muni- 
cipal Council [p 655, col. 2.] 

Queen-Empress v. Veerammal (1), followed. 

On such an application, the Councilis bound to sanc- 
tion it provided none of the rules framed by it for the 
purposes is offended. £p. 657, col. 2.] 

A Municipal Council has power to remove a structure 
put up without requisite sanction under s. ItO of the 
Madras District Munieipalities Act. [p. 657, col. 1.] 

Where an application for sanction for building pur- 
poses is not dealt with within 6 weeks after the date 
thereof, it is open to the applicant to proceed to con- 
struct, but such construction must be in accordance 
with the plan which accompanied the application and 
ought not to depart from it by reason of the laches of 
the Councilin granting or refusing sanction. [p. 657, 
cols. 1 & 2.] 

Second appeal against a decree of the 
Subordinate Judge, Kumbakonam, in A. 
S. No. 52 of 1922, preferred against that 
of the Court of the District Munsif, Kum- 
bakonam, in O. S. No. 214 of 1919. 

The Advocate-General, for the Appel- 
lant. 

Mr. K. Bhashyam Iyengar, for the Re- 
spondent. 

JIUDGMENT.—The plaintiffs suit is 
for a permanent injunction restraining the 
Municipal Council of Kumbakonam from 
demolishing a masonry koradu put by them 
in front of their house, Both the Courts 
have dismissed the plaintiffs’ suit. The 
plaintiffs have preferred this second appeal. 
The second appellant died in February or 
March 1924 An affidavitis filed by the 
first appellant, husband of the second ap- 
pellant, that the latter left no issue and 
that the first appellant is the heir and 
assuch he is competent to prosecute the 
appeal. 

The first appellant applied on 7th August, 
1918, to the Municipal Council of Kumba- 
konam for sanction to construct a house on 
a plot of land belonging to him. With 
that application he submitted a. plan in 
duplicate. The Municipal Council insisted 
upon the first appellant giving up 15 feet 
of his land in -front of the proposed house 
for use as a public road and further in- 
sisted upon hisleaving 7 feet behind his 
housefor being used as asanitary lane. As 
the locality was being built on, the Muni- 
cipality naturally wanted to construct a 
road for the use of the owners of the houses 
and stipulated that persons building houses 
in that locality should leave 15 feet in 
front of their houses so thatthe 15 feet 
left by the owners of the northern row 
of houses together with the 15 feet left 
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by the owners of the southern row of houses 
may be made into a road 30 feet wide, The 
first appellant undertook toleave 15 feet 
in front of his house for being used as 
& road way. Upon that condition the 
Municipal Council sanctioned the construc- 
tion of the building according to the plan. 
The case for the defendant Council is, that 
the first appellant has encroached about 
ə feet on the portion left by him in front 
of his house. Both the lower Courts have 
come to the conclusion that the masonry 
platform in front of his houseis on 5 feet 
of land agreed tobe set apart by him for 
use asroad. The contention of the Muni- 
cipal Oouneil is that inasmuch as the sanc- 
tion to build was given on the specific 
condition that 15 feet of land was to be 
left in front of the house for use as a 
publie road, the first appellant was not 
entitled to build on any portion of it and, 
therefore, the Municipal Council is entitled 
to remove any structure on it. This con- 
tention of the Council is bound to fail. 
Under the District Municipalities Act of 
1884 the Municipal Council cannot insist 
upon any person who asks for sanction to 
put up a building on his own land, leaving 
a portion of it for the use of the public 
when it grants the sanction. Whatever 
may besaid of the conduct of the first 
appellant as against his undertaking to 
leave 15 feet of land for use of the public 
and going back upon that promise, the 
Municipal Council eannot enforce in law 
the condition which itlaid down at the 
time when itgave the sanction and it is 
ultra vires ior the Municipal Council to 
insist upon the owner of any plot of land 
on which he proposes to build that a por- 
tion of it should be left vacant or that a 
portion of it should be given up for public 
purposes. No doubt, the Municipal Council 
can Insist on sanitary grounds for the con- 
venient enjoyment of the houses tobe built 
on the land to insist upon the owner leaving 
sufficient space for scavenging or for other 
purposes, It cannot insist upon any owner 
leaving any portion of his ground vacant, 
if the building which he proposes to con- 
struct does not offend against any of the 
rules framed by it for the purpose. It 
is bound to sanction it and it is not entitled 
to impose a condition such as theone which 
itimposed in this case. This point was 
considered in Queen- Empress v. Veerammal 
(1). In that case one Veerammal applied to 


(1) 16 M. 230; 1 Weir 733; 5. Ind. Dec. (xN. 3.) 867, 
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the Municipal Council at’ Periayakulam for 
license unZer s. 180 of the Act. The Resolu- 
tion of the Council wasthat a piece of land 
5 into 23 feet is required for widening a lane; 
leaving “this portion at the east side of the 
plaee ón which the building isto be con- 
structed the remaining portion may be 
built." An endorsement to that effect was 
madeon the petition. But the building 
was ereeted on the whole land. Veerammal 
was prosecuted under ss. 180 and 263 of the 
District Municipalities Act and convicted, 
The High Court quashed the conviction on 
the ground that the condition imposed by 
the Municipal Council was ulira vires, Best, 
J., observed "it is clear on a perusal of s. 
180 that no power is thereby conferred on 
the Municipal Couneil of depriving owners 
of the legitimate use of their land. The 
objeet of-the seetion is no other than to 
énsüre the safety and sanitation of buildings 
to benewly erected. What the Council has 
to consider under the section is the plan of 
the proposed buiiding; and the grounds 
on which the same can be disapproved are 
such as are stated in cl. 4" Muthuswami 
Iyer, J., coficurredin the view expressed by 
Best, J. This point, therefore, is found 
against the Municipal Council. 

The next point is that the koradu or the 
masonry platform now constructed in 
front of the house was notshown in the 
plan and was not sanctioned by the Muni- 
cipal Couricil and, therefore, itis entitled 
to insist upon that being removed. Both 
the Courts have considered this point and 
have ‘come to the conclusion that the plan 
submitted by the appellant did notshow the 
koradu in front of the house and that the 
Municipal Council did not sanction the con- 
struction of the koradu. Though this is a 
question of fact yet inasmuch as the learned 
. Advoeate-General has addressed a very 
elaborate argument on the point I will 
briefly notice the grounds upon which I 
come to the conclusion that the duplicate 
plan Bas. V.and XV submitted by the first 
appellant did not contain any reference to 
a koradu such as that which has been 
constructed in front of the first appellant's 
house. 

“Tt is urged that this contention of the 
Munieipal Couneilisan afterthought. No 
doubt, before the suit was filed, the Muni- 


cipal Council relied upon the other ground, 


namely, that the first appellant undertook 
to leave 15 feet of the space in front of his 
liouse for use as road and that he afterwards 
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built a -koradu onit.and, therefore, en- - 
croached upon.the land which became the 
property of the Municipal Council. In the 
written statement filed by the defendant 
Council, the same point was elaborately 
dealt with. But Issue No. 6 covers this point. 
The Municipal Council relied upon the 
fact thatthe koradu or platform was not 
shown in the plan and, therefore, no sanc- 
tion could have been given for building it 


‘and it is, therefore, entitled to remove it. 


It cannot be said thatthe appellant was 
in any way prejudiced by this contention 
being raised by the Municipal Council. 
The matter was elaborately dealt with in the 
evidence as well as in the judgment of 
the District Munsif and I donot think that 
the first appellant can reasonably contend 
that the Municipal Council has shifted its 
position or that he is taken by surprise. 
When the Municipal Council objected to 
any portion of the building that it was 
not according to plan, it was the duty of 
the first appellant to have shown that thé : 
plan which he submitted covered the plat- 
form now in dispute, 
It was seriously urged that the total 
length of the building which is said to bé 
56 feet would not be 56 feet if the koradu 
was leftout. No doubt, this would be a 
very strong argument in favour of the con- 
tention that the koradu was also shown in 
theplan. But it isstrange that the remark 
that the building is 56 feet in length is not 
found in the plan which was produced from 
the Municipal Council; but was found in 
the duplicate which was returned to the 
first appellant; which was in his possession 
and only produced ata very late stage of 
the case. There are at the bottom of the 
plan 4or Slines written with the letters 
N. B. infront, This being an important 
portion of the plan should have found a 
place-in the original Ex. V in the posses- 
sion of the Municipal Council. The learn- 
ed. District Munsif has given reasons for 
holding that the 4 lines in Ex. XV with the 
heading N. B. are clearly a fabrication. 
am inclined toagree with him on this point. 
But apart from that,there is this question 
to be considered. The level of the base- 
ment is not shown in the plan. The depth 
of the foundation is shown but there is no 
mention anywhere of the height of the base- 
ment above the ground,if the word koradu 
5 feet be held to mean the platform now 
in question. As remarked by the learned 
District Munsif if the first appellant meant 
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by the word koradu the platform now in 
question he should have shown the length 
of the platform, thesize ofthe retaining 
wall, the depth of the foundation and the 
height above the ground. By looking :t 
the plan itis clear that what was shown 
as 9 feet koradw is the height of the base- 
ment above the ground, The word koradu 
after thinnat seems also‘to have been re- 
cently written in order to support the con- 
teution of the first appellant that the word 
koradu should be held to mean a platform. 
But the word koradu does not appear after 
the word thinnai in Ex. V. There is the 


direct evidence of D. W. No. 2 the Muni- 


cipal Sanitary Inspector who inspected the 
site before sanctioning the plan to the effect 
that at that time the first appellant made 
. him understand that the koradu 5 feet men- 
tioned in the plan was the height from 
the ground level of his pial and he says 
that he drewa line in Ex. V at the bottom 
of the plan. There is a line in Ex. V from 
the wall of the house to the southern 
boundary of the 15 feet space which goes 
' to show that the main wall of the house 
was to be flush with the northern boundary 
of the 15 feet space. This shows that when 
D. W. No. 2 inspected the place with the 
plan in his hand the first appellant did 
not contemplate the building of a koradu 
in front of the main wall of his house, 
The learned Advocate-General urged that 
if the 9. feet for the koradu isleft out the 
site would not be 120 feet but would only 
be 115 feet. It is unnecessary to consider 
whether the first appellant has any portion 
of land behind the house or whether he has 
given up 9 feet of land behind his house or 
whether he has made useof it in some other 
way. Allthat we are concerned with is, 
when he submitted Ex. V and Ex. XV whe- 
ther he intended the building of a koradu 
in front of. his house..and whether he 
showed that koradu on the plan. If he 
“did not do so, he cannot reasonably con- 
tend that the Municipal Council is not en- 
titled to have it removed. 
Another contention was raised on behalf 
of the first appellant, namely, that the 
Municipal Council did not sanction the 
construction of the building within 6 weeks 
on receipt of the plan and, therefore, he 
was entitled to build it in any way he 
liked. Under s. 180, cl. (5)of the District 
.Muaicipalities Act if within the period of 
6 waeks the Municipal Council does not 
grant the license, the applicant can pro- 


42 


PHALRAM v. AIYUB KHAN, 


657 


ceed to construct, ré-construct or extend a 
wall or building as the case may be, but 
such construction must be in accordance 
with the plan which accompanied his 
application. The period 6 weeks is fixed 
by the Legislature in order to make 
the Municipal Council prompt in granting 
or refusing sanction and to prevent such 
applications being left pending for a long 
time. The applicant is not entitled to 
depart from the plan by reason of the laches 
of the Municipal Council in granting or 
refusing sanction. Ifthe Municipal Coun- 
cil does not refusesanction within 6 weeks 
the applicant may proceed to construct the 
building and thatonly in accordance with 
the plan submitted for sanction. Granting 
for argument’s sake, that the Municipal 


Council did not intimate to the first appel- 


lant its'intention either to grant or refuse 
permission, the first appellant is not en- 
titled to construct the platform or koradu 
which was notshown in the plan which he 
submitted along with the application. 
Therefore, the Municipal Council isentitled 
to deal with such construction under 
s.263 ofthe Municipalities Act of 1884. 
In the result the appeal fails and is di&mise- 
ed with costs. 


V. N. V. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
SECOND CrviL APPEAL No. 132 or 1924. 
June 18, 1926. l 
Present: —Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice King. 
Pandit PHALRAM — PLAINTIFR— 
ÅPPELLANT 
l VETSUS 
AIYUB KHAN AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 
Guardian and ward—Loan taken by | guardion. for 
benefit of minor—Hstate of minor, whether bound, 
Where a loan is taken by a guardian on behalf of a 
minor for the purpose of some necessity or for the 


benefit of the minor's estate, the minor's estate can bo 
held liable for the loan. | p. 658, col. 2.1 


Second appeal against a decree of tho 


‘Additional Subordinate Judge, Mainpuri, 


dated the 22nd Oetober, 1923. 
Mr. N. P. Asthana, for the Appellant. 
Mr. Iqbal Ahmed, for the Respondents. 
JUDGMENT.—This was a suit to re- 
cover money due on a promissory no'e, 


dated the 12th July, 1919, for Rs, 600, exes 
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cuted Ly Musammat Wahid- ul-nissa as certi- 
fieated guardian of her two minor sons. 
The promissory note in suit was executed in 
lieuof an earlier promissory note for Rs. 350 
executed by the said person on the 17th 
duly, 1916, 

It was found by both the Courts below 
that the promissory note in suit was genuine 
and for consideration and ari the minors, 
namely, defendants Nos. and 2 were 


benefited by the loan. Both | Courts also 


found that the. original loan of 1916 was 
taken by the.mother for the purpose of 
finàncing a certain litigation for the ‘benefit 
of her two minor sons. 


The trial Court decreed the plaintiff's © 


claim but the lower Appellate Court allowed 
the, defendants’ appeal and dismissed the 
suit as against defendants Nos. 1 and 2 on 
the ground that the guardian was not able 
to bind the minors’ estate by means of a 
promissory note which did not expressly 
purport to bind the estate. 

The question which we have to decide 


in appeal i is whether the guardian was able ; 


to impose a liability upon the minors’ 
estate for the loan incurred on their behalf 
as.evidenced by the promissory note. 

The learned Counsel for the appellant 
has referred us to several authorities show- 
ing that the estate of the minors is held 
liable fora loan contracted on behalf of 
the minors if the loan has been contracted. 
for their benefit. In the case of Bhawal’ 
Sahu v. . Baijnath Pertab. Narain Singh (1) 
the Court held that where there isa pro- 
mise-by a guardian of a minor to pay 
money which has been expended for ne- 
ceasaries, the estate of the minor will be 
liable not by reason of the promise bui 
because the money has been supplied. 
This is in accordance with the general 
principles. embodied ins 68-of the.Indian: 
Contract Act. In this case we have the’ 
finding of both the Courts below that the 
loan was taken.ífor the -benefit of the 
minors and thelo.n may well be regarded 
as a necessity since it was for the purpose 
of defending litigation. It appears also 
that the suit which was defended was 
dismissed and the minors, therefore, 
actually did benefit by the loan. 

The rulings in Padma Krishna Chettiar 
v, Nagamani Ammal (2), Subramania lyer 
v, Arumuga Chetty (3) and ee 


(1) 35 C. 320; 12 C. W. N. 256; 3 M L. T. 156. 
(2) 30 Ind. Cas, 914; 39 M. 915; 18 M. L. T. 216.. 
(3) 30 M. 3380, l - "ds 


SHAKURKHAN v. BUDHAN. 
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Ayyangar v. Pattanathusami Tevar (4) all 
show that when a loan is taken bya guardian 
on behalf of a minor for the purpose of some 
necessity or for the benefit of & minor's 

estate then the minor's estate.can-be held 
liable. 

On equitable grounds the: plaintiff jé 
entitled to. récover his money: and, in our 
opinion, there is no good- authority for the: 
view taken Dy. the Court below: that the" 
estate of thé minors can in no case: be liable“ 
for the débt whether or. not "i was taken’ 
for the minors’. benefit.  - s 

‘The original loan was. for. Rs. 350: did 
and'we think that .it would- be fair" to’ 
allow simple interest at the rate of 6 ' 'pér j 
cent. per mensem from the dateof the origin: 
al loan in 1916 up .to.the: date of suit : 
and thereafter at. 6 per cent. up en the 


date of realization. 


We, therefore, allow . the PNE aa d 
decree in the plaintiff's favour: the princi? 
pal sum ‘of Rs. 350 with interest at 6 per ^ 
cent. calculated . as from the ‘17th J uly; 
1916, up to the date of realization. Ag the 
suit’ is decreed on.grounds which" were 
not expressly taken by the plaintiff inthe“ 
Courts below, the parties will ‘bear. their 
dis el throughout i in all Courts. . ^ 
Appeal allowed: a 
6) ir. 306; 6 Ind, Dec. (x. 8) 212. i 
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NAGPUR JUDICIAL CON MIS. . T 
4. SIONER’S COURT. pe 
Gavin Revision No. 95.B 1 oF 1926. k "a, 
. +4 October 2,1926. MM. 
. Present i— Mir: Kinkhede, A. J, 6. x 
SHAK. URK RAN Punti) “Armadale: € 
VERSUS. e n. AA 
Sheikh BUDHAN—Darenviaws ok. " 

-- APPLICANT, ~ EX 

C. P. C. (Act V of -1908);. s. 151, :0. TX, 5 df. 
Ex paite decree—Application to set aside, disthissat of E 
— Court, whether can set aside dismissal. under. IST 3237 
Amendmént of -plaint, retrospective effect of... : at 15:2. 
Procedure is but the. machinery of the - law and. BBY n 
such too much.importance cmnnof.be?given: ‘to form, i 
if it tends to defeat justice. [p. 659, col. 1 M 
i TE nhang Y. pad Villa cs io. ^5 
owed, i" oe 


pla 


RES a 


d * We cae s 
z > 
porera 3 
à, a: a s <. 
- e 


acr Jl 
^A, o. ^ 
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not mad himself of the right, to.apply to.the High 
Court for'revisioti undér 8.25 of the Provincial: Small, 
Cause'Courts Aet. [p."659,teol. 21 


-Qivil revision: from “an order of: the 
Small. Cause: ‘Court Judge, Akola, dated: “the” 
24th April, 1926,. in ‘Small Cause Süit No, : 
148; of. 1995. ; 

Mr. MLB. Daudivitan dor the: ECT 

Mr:-A. Razak, for the. Non-A pplicant. ^ 

ORDER. —This:is a revisión against an 
order. setting: aside an ex parte decree upon . 
a, 5, petition. emade-not under O. IX, r. 13, C. 

O; but-under s. 151, O.* P; C. Thé beauty ' 


a P learned Small Cause. Court J udge's `. 


procedure - lesinthe-iact that he rejects. 
the | regular, application for setting aside 
the, „decree: as the:necessary deposit of costs: 
was nop made, but proceeds to entertain a` 
petition. to strike out- the.defendant's name 
from ihe..decree on the: ground that” the 
claim was.barred by.limitation: at the time 
when the non-applicant was made a co, 
defendant. A refererice- to- the órder-shéet 
date: ist April, 1925, discloses a peculiar 
men tality- or. tendency on the part of the ` 
J udga,. the- like of which would selüóm-be 
met.. The Judge. seems to‘attich foo much” 
importance. .- .to.form rather -than to sub-' 
stance, with the result that he sets “the im-' 
portanee. „fform in. an. incorrect perspec- 
tive and proceeds. to drive out a defendant . 
who: A8-present,. in Court;: and - deélines: to ` 
pass a. decree. against him simply `becaŭse * 
his name is not stated on the stämpeđ por- 
tion cof the plaint: - Lthink suchan attitüdé - 
on the part of.a Judge is acheight of techni: - 
cality-o “of procedure: and cannot: be tolerated; ` 

Procedure is..but.theé machinery of the 
law and as such too. much. importance can? 
not bê. given to form if it tends. to defeat’ 


justice as, was pointed. out:by the Bombay 


High. ‘Court in --Kisandas Rupchand-'', 
Rachgppa Vithoba. (13and by mein Harmüsji ` ` 


v. Kondi (Civil Revision No.141:B of -1925). - 


When- the. lower- Court entertained ‘the ' 
plaintiff's application the very next moment 
for amending the plaint:so" as to disclose 
his n nime on.the.stamped portion of the ` 
plaint. 

person 
deemed., 
then an ‘there :and the amendments Bub- ` 
sequently, .càrried out had a retrospective 


effect 89.488 fo, make -the: non-applicant ` 


Budhan, à party. defendant, at leást with 


effect , drof. athe date. of the. ‘application, i. e; , 


tu 4 fà Gs: E 33 B. en at p. 658; 1] Bom. L. 


‘ & t we 
w, ctt EA 4 ~ 
ar M^ A i 
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‘and, ordered notice to issue'to the ` 
driven.. out by itself: it must be 
Q> have permitted the amendment’ 
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from” 9Ist April, 1925, when the claim was 
well within time. It was not a ease of a 
newi party being added under s. 22 of the 
Limitation Actsoas to make him a party 
only since the date of service of summons 


on him. Even assuming that he was im- 
pleaded. as ‘a party defendant after limita- 


m) tior; "he had his remedy to move the Court 


. at the hearing; but as he failed to appear the 
` Court passed a decree against him on 17th 
“August, 1925. Thereafter, his remedy was to 
"move for the setting aside of the decree or 
for review or revision. Not having followed 
“any of these remedies, or at any rate hav- 
ing failed in some of them, I fail to see how 
‘he ean invoke the aid ‘of the inherent 
-.jurisdietion under 6. 151, O. P. O., to delete 
- "his name and thus get rid of a decree which 
had become bindiug and final as against 

im. An application for setting aside the 
ex parte decree having been dismissed and 
no application forreview being maintain- 
able for correcting a mistake oflaw com- 
‘mitted in deereeing a time-barred claim 
and the defendant-non-applicant not hav- 
‘ing availed himself of even the right to 
-come up in.revision to this Court under 

s. 25 of the Provincial Small Cause Courts 
het he had no remedy under s. 151, C. 
-P. C. This seems to be the trend of 
the decisions ofthe several High Courts: 
vcf. Arumuga : Goundan v. Periavanjiappa 
" Goundan (2), Joshi Shib Prakash v. Jhinguri ia, 
(8, Tota ram v. Panna Lal (4), Sabitri 
‘Phakurain v. Savi (5), Mulia v. Partab (6), 
^ Virappá Govindappa v. Basappa Virbhad- 
appa (7),Anant Potdar v. Mangal Potdar (8), 


;5 Ajodhya Mahton v. Phul Kuar (9) and Bissa 


‘Mal v. Kesar Singh (10). I, therefore, hold 
that the Tower Court was wrong in exercis- 


1 ‘J 


- 


"A -) f T8 Ind. Cas. 76: 46 M. L.J. 318; 19 L. W, 235; 
(1924) M. W. NN. 289; 34 ML L. T.94; ALT. R.1924 


M @) 18 Ind. Cas. -416; 46 A. 144; A. L R. 1021 Al, 


. 4) 79 Ind. Cas. 997; 46 A. 031; 22 A.L. J. 583; A. J, 
R. 1924 All. 668; L. R. 5A. 347 Civ. 

5) 60 Ind. Cas, 274; 18 C. 48l at p. 491; 40 M. L.J. 
308; (1921) M. W. N. 159; 19 A, L. 4. 281; 48 I. A. 78: 


j Mad. 489. 


: 83 0. fd, 307; 25 O. W. N. 557; 23 Bom. L. R. 681; 14 


- De W. 362: 3 U.P. L. R. (P. CJ 87 (P. CA. 
`~ 16) 18. Ind. Cas. 72; A.J. R. 1994 Na ag. 325, 
~ (7) 92 Ind, Cas. 354; 27 Bom. L. R. 1511; A.1. R, 
1926 Bom. 139. 

(1) 91 Ind. Cas. 483; 4 Pat, 704; A. T. R. 1926 Pat, 


27; 1 P.L. T. 291. 


(9) 65 Ind..Cas, 341; 1 Tat. 277; (1922) Pat, 61: A. 1, 
R. 1922 Pat. 479. 
(10) 58 Ind, Cas. 760; 1 L. $63; 83 P, W. R. 1920, 9 
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-iog ils go-called inherent jurisdiction under 
B 151, C. P. C. 

Theorder deleting the name of Budhan 
from the decree.is set aside andit is decelar- 
ed that he will be treated as a co-judgment- 
debtor as before. 

The application is allowed but in íhe 
eircumstances of the ease I direct that each 
party shall bear his own costs. 

G. R. D. Application allowed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE ApPEAL No. 68 or 1924, 
April 7, 1926. 

Present:—Mr. Justice Krishnan and 

Mr. Justice Venkatasubba Rao. ` 
THe OFFICIAL ASSIGNEE or MADRAS 
—APPELLANT 
versus 
NATESA GRAMANI— RESPONDENT. 

Hindu Law—Joint family property—Property in 
wife's name, presumption—Burden of proof. 

There is no presumption that property standing 
in the name of a Hindu wife is the property of 
the husband. It is only where itis found that the 
purchase-money for the property standing in the 
wife's name came from the husband.that it may be 
assumed until the contrary is shown that the hus- 
band is the owner of the property. [p. 660, col. 2.] 
Appeal against the judgment of Mr. 
Justice Waller, dated 31st March, 1924, 
and passed in the exercise of the Insol- 
vency Jurisdiction of the High Court, in 
I. P. No. 167 of 1923, In the matter of 
K. Vadivelu Gramani, an Insolvent, 

Mr. V. Krishnan, for the Appellant. 

Mr. A. Kandaswami, for the Respondent. 

JUDGMENT. 

Krishnan, J.—This .is an appeal by 
the Official Assignee against an order 
passed by my learned brother Waller, J., 
sitting in the Insolvency Court. The ap- 
peal refers cnly to five items of the pro- 
perties tbat are in dispute, namely, Items 
Nos. 1 and 910 12. There is no question 
about the other items before us. The 
Official Assignee claims that these proper- 
ties are 1cally properties of the insolvent, 
Vadivelu Gramani, and as such he is 
entitled to realice them for the purpose of 
paying cff Lis creditors. Item No. 1 was 
purchesed in the year 1901 for asum of 
Rs. 320 under Ex. VH and Items Nos. 9 to 
12 were purchased in 1896 for a sum of 
Rs, 475 under Ex, VIII. Exhibit VII is in 
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ihe name of both Murugammal and her 
son Vadivelu Gramani, whereas Ex. VIII 
stands exclusively in the name of Muru- 
gammal. Before the Official Assignee can 
get these properties, the burden is on him 
to establish the case he has put forward in 
Court, namely, that'these properties really 
belonged to Vadivelu Gramani's father, 
Kanniappa Gramani, that they were pur- 
chased in the name of his wife and son 
benami for himself and that after the death 


. of Kanniappa Gramani, the properties. be- 


came vested in his son Vadivelu Gramani. 
The learned trial Judge has come to the 
conclusion that the Official Assignee has 
failed to prove that the properties did really 
belong to Kanniappa Gramani. After 
hearing the arguments of the learned 
Advocate for the appellant, Iam of opinion 
that the learned Judge’s judgment is 
correct. l : l 

Originally there were 18 items in dispute. 
Of these 2, 7 and 8 were clearly proved to 
have been the properties of Vadivelu Gra- 
mani's maternal grandfather and to have 
been given to Murugammal by him. The 
case of the respondent is that the other 
properties also were purchased by Muru- 
gammal's father and given to her and that 
her husband had nothing to do with them. 

It is contended for the appellant that 
there is a presumption that where a pro- 
perty stands inthe name of a Hindu wife, 
it really belongs to the husband and the 
burden is on the wife to prove that it is not 
so and it is her own property. To uphold 
such a presumption’ it is necessary for the 
person who wants to make out that the 
property is not the property of the person 
in whose name the document stands to 
establish that the money for their pur- 
chase came from the husband. If that is 
established there may be ground for saya 
ing that we should presume that the pro- 
perty was really the husband's bought in 
the name of his wife benami. Without 
proof of that kind it is not possible to hold 
that the burden is in the first instance on 
the woman to prove herownership. 

Then it is argued that the circumstances 
proved in this case show that the proper- 
ties did not belong to Murugammal or 
at any rate there is sufficient evidence 
to shift the burden on to Murugammal to 
show that the property really belonged to 
her and that her husband had no claim to 


it. 
Murugammal on behalf of herself and 
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her son mortgaged all the 13 items to one 
Joshi in 1912. Latezin the same year, to 
discharge that mortgage she mortgaged 
items Nos. 1, 6,9 to 13 to another sowcar 
one Boodmull sowcar. This time the mort- 
gage stood in the name of the mother 
alone and Joshi's mortgage was paid off. 
Subsequently the other sowcar brought a 
suit upon his mortgage impleading the 
mother and her son. The mother seems 
to have pleaded that she had no interest 
at all in those properties and that her 
mortgage was an invalid one, The son 
contended that the properties belonged to 
him. The motherand the son put in two 
written statements and these are strongly 
relied upon by the. appellant as showing 
that the property does not belong to the 
mother. It is true that Murugammal stated 
so in her written statement and she must 
explain.it. The explanation which she 
gives is that she was induced to sign the 
written statement by one Ohokkalinga 
Mudali whowas helping her at that time to 
defeat the rights of the sowcar and that 
she.was not aware of what was stated in the 
written statement. The learned trial Judge 
has accepted that explanation as being a 
trueone, He observes "It does not, in my 
opinion, furnish a safe ground for decision. 
Litigants in this country have an unfortu- 
. nate habit of putting forward in defence not 
.the truth, but the particular lie that 
happens to suit them at the moment.” I 
think that, that-explanation is a correct 
one; she wanted to evade the liability to 
the sowcar. As a matter of fact the Court 
in which she filed the written statement 
did not accept it as true and passed a 
decree for the properties against Murugam- 
mal. Theinsolvent, Vadivelu Gramani; had 
also a decree passed against him but on 
appeal to the High Court that decree was 
set aside and he was exonerated but the 
decree was confined as against the mother 
and the properties. In pursuance of that 
decree the properties were sold and the 
decree-holders themselves purchased them. 
The respondent before us Natesa Gramani, 
claims as -a purchaser from those decree- 
holders. Unless we can hold that the 
mother, Murugammal, had no interest what- 
ever in these properties and that they were 
her husband Kanniappa Gramani’s and 
, passed on his death to Vadivelu Gramani, 
the Official Assignee has no case whatever. 

We have been taken through the whole 
of the evidence and though the evidence 
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is not very satisfactory as to the sonrce 
from which the purchase-money came 
for these properties yet it is more in 
respondent's favour than in favour of the 
Official Assignee. Murugammal’s father 
was aman of property but it is far from 
being clear that the husband had suffi- 
cient means .to purchase these properties. 
He was fora long time a labourer in the 
Railway workshop according to the respond- 
ent getting only 5 or 6 annas a day and 
according to the Official Assignee getting 
one rupee a day; in any case his pay was 
very small and it is now shown that he had 
any other means at the time these proper- 
ties were purchased to pay for them. ‘The 
evidence, if believed, shows only that when 
he died he had some five thousand rupees 
worth of property. That was some twelve 
years after the date of purchase; so that no 
inference can be drawn from that fact about 
the means of the man at the time when the 
properties were purchased. There is no 
evidence on the side of the Official Assignee 
to show that any portion ofthe purchase- 
money eame from the husband's pocket. 
No presumption can, therefore, be drawn that 
thess properties belonged to the husband 
of Murugammal and were purchased by 


.him. 


As regardsItem No 1 the sale-deed in 
respect of this property stands in the name 
of both Murugammal and her son; in the in- 
solvent, Vadivelu Gramani. It is suggested 
thatas regards this item at least, the Official 
Assignee should get a half share on the 
ground that the doeument stands in the 
names of both themother and theson. This 
mighthave been a good ground if it had 
been taken before the learned trial Judge 
but no point seems to have been made about 
it. The only case put forward by the Official 
Assignee was that both the sales were 
benami whether in the name of the wife and 
the son or of the wife alone for the hus- 


"band's benefit, that is, for Kanniappa Gra- 


mani. As that ease has failed we cannot 
allow a new case as regards the first item 
alone to be set up now. In the result the 
appeal fails and is dismissed with taxed 
costs. 


Venkatasubba Rao, J.—I entirely 
agree and my only reason for delivering a 
separate judgment is that a somewhat novel 
but wholly fallacious argument has- been 
advanced before us with which I should 
like to deal shortly, 
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again any reason, for assuming,.without. Fheir Lordships reiterate::im sthis icase:© 


pret 


that when property stands in: the name of a, it is-assumed until. the:conirary-is-showt; : 
female mémber of a Hindu fam 


no presumption that-it is.the common pro-. money i8 the owner of the. property: Theo! 
perty of the family. ; óney. might. 
asserts that the owners. different from the ;by a male'relation belonging to the .Jüd y's-* 
one whose name appears on the: face of the family or by any other person:i Therons 


. 


always understood it to:be undoubted .. I do not proposé to “enter into-a. distüs- ~ 


* E a ` EE E 5 ` "vm 
Counsel: - | . rect and the appeal fails. l.agree in thé< 
* = "n ^ d * s a4 PS we f order made‘ by my learned brother. "rat ti. f pic 


(1) 15 W. R. 357. ‘ v. Ny oo — Appeal dismissed, “°° 
(2) 10 O. 686; 5 Ind. Dec. (x.83481x-c juz tc! na 7 (9) 87-Ind. Cas; 834; 48 0; 960 at p. 263; (1950). M. 
(3) 8 M. 214; 31ud. Dee. (N. 8) B... .. e a ERN Vr 

(4) 88 Ind. Cas. 327; 48 M. 605; 93 A. L, J. 662; 49 , As 219::32. Q Li J, 490; -2: U.P. ESR. (P- C 
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JSQALOUTTA HIGH COURT. ~. this the. plaintiffs at the trial stated that 
“AEP RAG 1 FROM ApPEChs aTB Dscrne No:.20 12^ + they did not wish to challenge the Record of 
fair c » T “oF 1922. TEE Rights and in the plaint that they filed 
denos “March 2, 1935. . .. they had deliberately stated that the lands 
"APA foie "Justice Sir William. wort: ` of, this .jama. were of more villages than 


Grédves Kr. and Mr. Justice e - one. Besides the putni patta no further 
t Kumar ARUN: CHANDRA SINHA ~~ evidence, was adduced in this case. On 


ps AND orines Phantes — . the point as. to what the Lot Sabek Khotar 
d Saas | APPELLANTS : E .^* meant it is well-known that a "lot" usually 
T ."dersus in. the parlance of putni patta means a 
HEMÁNTA ‘KUMAR BANEÉRJ EE AND . | group,of.villages. As I have stated the 
-ofdHESS—DESENDANTS— RESPONDENTS.  .^ plaintiffs.did not start their case on the 


Berga: Tenancy Act (VIII of 1885),s. 105—Con-. basis. .that Lot Sabek Khotar only meant 
adin of sent for addi el a Lot” l Burden” of -one village and not more. The defendants 
Dro tonal rent for , additióna ared-— urden of. are. admittedly i in possession now and were 

Tn tfio’ 'pàrláüce of putni saltos fits vord “Jot? meang ~ in possession, when the Record of Rights 
a group’ Ut Villages. - Where, therefore, a putnidar is <- wag made- and no attempt was made to show 
in possession. of certain villages claiming that they. that, ‘the defendants had subsequently to 


are. E: luded inthe lot” ‘méntioned: in his patta and. 
the” illegütion- is supported by :the Récord of- Rights" the. putni: taken possession of these lands 


the zemindar is not entitled. to claim additional . refit- and: included them in the putni. In this 
for addiWiónalarea-Un.the. ground - that the patta is- state of things the Courts below dismiss- 
in ikand d en to M -méntionéd - Pa .ed the plaintiffs’ suit. We cannot say that 
< the. Courts . below were wrong. It waa 
Gorréethess of "tlie ced of Rights ani nan ‘that open to the plaintiffs to challenge the Re- 
zm "pog mentioned” id the Baita : -ineludes only. one cord of -Rights and further it was open to 
village, >. H --, them -to -explain the putni patta that the 
Appeal against'the dectee:óf the Special Lot Sabek Khotar was included within one 
Judge; Jessore, dated the 19th of May, 1922, "E village and not more. 
Ome a that. of “the Assistant qoe ve M . We.think that the judgment of the lower 
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Babus TA 2 m Roy aha Bese ] Pe us Solids a with costs, hearing 
Mohan, Chatterji; forthe Appellants. <.. | ‘Greaves, J.—1 agree. 
Babu. Prafulla. ‘Kamal Das, Aor the’ m go K. Appeal dismissed. 


spondents. <: ^ s E 


wh BO eben JUDGMENT. - UNS E . . "T —án 
Cakravarth J.— This iiid is EE ' C 
out of a"guit^uü er, s. 105 ofthe Benga 
Tenañèy Act, under which the present naa - “NAGPUR J UDICIAL COMMIS- 
lants filed an ‘application for additional-rent*  " ,:- SIONER’S COURT. 
for an‘ddditional area in.a tenure. Therecord < Seaonp Civiu ApPzaL No. 481 or x 
shows “that the lands of three villages. ` . September 14, 1926. 


were ‘within this puini. The’ landlord's: `` -. Present:—Mr. Kinkhede, A. J. C. 
case was that the. 2001208 were in pos- ^ : GOVINDA— PLaINTIFF—ÀPPSLLANT 


session: of: mêre .Jànds than they took SEL bad 
settlement: of: "The tenure was created by- : -BANSILAL x oTHERS— DEFENDANTS— 
: ESPONDENTS. 


a deed, dated’: 1811. The defendant's case 

was that” ‘they ' Were in -possession of ‘the >’ E P. C. (Act V of 1908)—A ppeal memo. rejected 
for insuficient Court-fees— Order, whether decree, 
putni “as recor ‘ded in the Record of Rights: + second appeal, whether lies — Court-fee payable. 
and that tha, putni ‘patta. shows. that the ` whether ad valorem—Court Fees Act (VII of 1870), 

E ‘coniprised . ihe land of Lot Babek E E By 5 dis issing an appeal for deficiency 
n order m in 
pcd vn plaintiffs based their case on Court-fee should be treated as on the same footing 
e ground that there were some other with rejection of a plaint for the purposes of deter- 
villages which were in the possession of mining whether it amounts toa decree or not and is 
the defendants. The plaintiffs even in this appealable asa decree. Where the dismissal of the 


appeal raises a question of law as tothe ifiterpreta- 
proceeding did not state that Lot Babek dea of the Court Fees Act, a second appeal lies from 


Khotar really included only one mouza of 
han order. [p. 664, cola. 1 & 2. | 
Sabek Khotar and not more. Further than Gabba v, o ans hedilal (1), relied on. 
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The .subfeet-matter in the appeal from such an 
order being. the correctness of the lower Court's 
decision. demanding additional Court-fees or refusing 
to grant time to comply withit and the resultant 
rejeétion” of the"memo. as ‘insufficiently stamped, is 
incapable ‘of "being properly valued and must, 
therefore, fall under the residuary' Art. 17 of the 
Second Schedule-of the Court Fees Act, — 

Appealagainst an order ofthe District 
Judge, Nimar, dated the 23rd January, 19206, 
in Civil Appeal No.’95 of 1925. 

' Messrs. A. V. Khare and W. B. Pendhar- 
kar, for.ihe Appellant. 

. Mr. W. R Puranik, for the Respondents 

. ORDER. -—In asuitfor redemption filed 
by the appellant, the first Court granted a 
` decree for redemption fixing certain amount 
a3 the price of redemption, Against that 
decree plaintiff appealed and prayed that 
the mortgage. be declared as fully satisfied. 
In short he disputed the right of the mort- 
gagee .respondent to treat the mortgage as 
still subsisting and to demand any amount 
as due under the mortgage. He according- 
ly paid Court-fee on the principal sum. 
The respondents objected to the sufficiency 
of Court-fee paid on the memorandum of 
appeal. The District Judge upheld the con- 
tention and called upon the plaintiff appel- 
lant to pay ad valorem fee on the price of 
redemption fixed from payment whereof 
he claimed to be exonerated. The appellant 
got fortnight’s adjournment to apply for 
leave to appeal as a pauper.. At the ad- 
journed: hearing he found ‘that there was 
difficulty in the way of obtaining leave to 
appeal as a pauperon questions of fact, and 
prayed for time to pay the deficiency. 
This was refused and the memorandum of 
appeal was rejected under O. VII, r. 11, 
read with s. 107, C. P. C. It is against 
this order refusing to grant time and reject- 
ing the memorandum of lst appeal that 
the present appeal has been filed on a 
stamp of#Rs.2 only. Theoffice raised two 
questions (i) whether this memorandum 
should be registered as a second appeal and 
(ii) whether it is properly stamped. 

[t has been held in this Court in Gabba 
v. Kanchhedilal (1) that an orderin effect 
dismissing an appeal for deficiency in 
Court-fee should be treated as on thesame 
footing with rejection of a plaint for the 
purposesof determining whether it amounts 


to a decree or not. The second appeal filed in. 


that case was held competentin that view. 


> 


QD 67 Ind. Cas, 225; 18 N. L, R 16at p. 18; A.T, R. 
1999 Nag. 62. 


GOVINDA V. BANSILAL, 


(£81, 0. 926) 


I may observe here that the dismissal of 
the appeal under such circumstances raised 
& question oflaw as to the interpretation 
of the Court Fees Act and assuch a second 
appeal will lie. It follows that the order 
under appeal before me is appealable asa 
decree and the memorandum of appeal 
filed in this Court is hereby ordered to bere- 
gistered asamemorandum of second appeal, 

The second question is what is the Court- 
fee payable on this memorandum of appeal. 
This depends upon the question whether it 
falls under s. 6 read with Art. 1 of Sch.I 
or Art. ll of Sch. II of the Court Fees Act, 
or if it does not fall under either whether it 
is covered by Art.17 of the Second Schedule. 

In thecase of Gabba v. Kanchhedilal (1) 
the Court fee paid on the memorandum of 
second appeal was Rs. 2 only. No objection . 
was, however, raised there as to the suffici- 
ency orotherwise ofstamp on the memo- 
randum of second appeal and hence no deci- 
sion was given there. In the absence of 
such a decision the Court-fee paid thera 
affords no criterion for & decision of the 
point raised before me. ME 

Imay at once say that since the amend- 
ment of Art. 11 of Sch. II of the Court Fees 
Act by s.105 ofthe C. P.C. of 1908 it has 
ceased to apply to an appeal against an 
order rejecting a plaint and a fortiori also 
to an appeal against an order rejecting a 
memorandum of appeal. Hence payment of 
only Rs. 2 as the Court-fee underthat , 
Article upon such a memorandum of appeal 
isnot warranted by law. ' 

On the other hand Art.1 of Seb. I requires 
that the Court-fee payable. thereunder ona 
memorandum of appeal should be according 
to the amount or value of the subject-matter . 
in dispute. This shows that the Court. fee 
is dependent upon (i) what is the subject- 
matter in dispute in appeal, and (iz) what is 
its value. ltis enacted under s.2 (2) of . 
the O. P. O. that a decreeshallbe deemed 
to include the rejection: of & plaint; but 
since itis expressly laid down in O. VII, 
r. 13 of the Code that the rejection of the 
plaint on any of the grounds mentioned in 
rule Ll shall not of its own force preclude 
the plaintiff from: presenting a fresh plaint 
in respect of the same cause of action, it 
necessarily follows that a rejection cf a 
plaint does nct per se operate as a formal 
expression of an adjudication which so far 
as regards the Court expressing it.conelu- 
sively determines the rights of the parties with 
regard to all or any of the matter in contre- 


` [98 L O. 1926] 


eersy in the suit. In other words the ad- 
judication is not final and conculsive as 
regards the merits of the case; subject to 
the law of limitation itis open to a plaint- 
iff to again sue for and obtain the necessary 
adjudication upon his rights. Indeed the 
view taken by the lower Appellate Court 
as to the Court-fee payable on the memo- 
randum of appeal has precluded that Court 
from determining any question as to the 
respective rights of the parties regarding 
the merits of thecase. The rejection, whe- 
ther it be of a memorandum of appeal or 
ofa plaint, therefore, practically involves 
the same resultas a summary decision of a 
Civil Court on any preliminary question 


does and leaves the merits untouched. 


If we look at the Appellate Court's deci- 
gion now under appeal, from this point of 
view it must besaid that though the subject- 
matter in dispute in the first Appellate 
Court was, as the plaintiff might argue it, 
his right to treat the mortgage as not sub- 
sisting on the ground that it was wholly 
satisfied, the subject-matter in dispute in 


second appeal is not the price of redemption . 


as fixed by the first Court but that the only 
matter agitated here is the correctness of 
the lower Appellate Court'sdecision demand- 
iag -additional Court-fee and refusing to 
grant time to comply with it and the re- 
sultant rejection of the memorandum of 


appeal as insufficiently stamped. This be- 


1 


ing the only subject-matter in dispute in 
second appeal, what I have tosee next is whe- 


ther. itis capable of being properly valued. 


A refusal to extend time or to grant an 
absolute decree for foreclosure or redemp- 
tion for non-compliance with the strict 
terms ofa preliminary decree has for pur- 
poses of Court-feeson a memorandum of 


^ first appeal against the final decree, been 
`- regarded as incapable of valuation and a 


fixed fee of Rs. 10 only is "held payable. on 
it under cl, vr of Art. 17 of Sch. II of the 
Court Fees Act by a Bench of this Court in 
Dadnoo v. Somnath (2). Similarly in Rai 
Saheb Beharilal v. Seth Nanhe Lal (3) where 
the defendant wanted to get rid of a con- 
dition to find a proper security imposed by 
the Courtof first instance and paid only 
Court-fee of Rs. 10 on the memorandum of 


. appeal and the Appellate Court rejected 


the memorandum of appeal as insufficiently 


stamped, Ismay, J.C., held that the proper 


' (2) 10 Ind. Oas. 736; 7 N, L, B. 41, 
(3) 14 C, P. L. R.-172, 
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Court-fee ona memorandum of appeal by 
the defendant against the condition impos- 
ed was ten rupees. Here also it might be 
said that the appellant's complaint in second 
appealisthe lower Appellate Court impro- 
perly imposed on him a condition as it were 
that unless he paid ad valorem Court-fee on 
his memorandum of appeal it would not ad- 
judieate on hisrights as regards the merita 
of the appeal. In appealing against the im- 
positlon of such a condition he must not be. 
made to pay Court-fee either on the price 
ofredemption fixed in the first Courtor on 
the difference between the Court-fee de- 
manded and the fee paid but that as the 
relief in such cases is, in my opinion, not 
eapableof being properly valued the case 
cannot be brought under Art. 1 of Sch. I 
and must, therefore, fall under the resi- 
duary Art. 17 ofthe Second Seh, of the 
Oourt Fees Act. I need not decide the 
further question whether it falls under 


- el.(r) or el. vi of that Article, whether it 


comes under the oneor the other fee pay- 
able is the same, namely, Rs. 10, 

. I, therefore, hold that a fixed fee of Rs. 10 
is payable and that the Court-fee of Rs. 9 
paid in this Court is insufficient. I accord- 
ingly call upon the appellant to make good 
the deficiency of Rs. 8 within 20 days 
from this day and direct that the appeal 
will be set down if this order is complied 
with by the appellant, for hearing parties 
and in case of failure, for rejection of the 
memorandum of appeal for non-payment 
of the deficient Court-fee. The costs of 
these proceedings will be borne by the 
parties incurring them. 


G. R, D. Order accordingly, 1 


gata aana. 


ALLAHABAD HIGH COURT, 
Firsr Civi, APPRAL No. 12 or 1923, 
May 5, 1926. 

Present:—Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 
Musammat TEJO BIBI —DzrgNDANT— 

APPELLANT 
Sri Thakur MURLIDE 
rt Thakur DHAR RAJ RAJES- 
WARI ano MAHADEOJI—PLaiNTIFF AND 
Musammat LAOHHMI AMMA-—DEFENDANT 


ados wi RESPONDENTS, 
mau Law— Will, construction of —Religious endow- 
ment—Trustees entitled to surplus income, effect ad 
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of the deities installed , therein, celébrate . 
the customary festivals periodically observ- . 
ed there and put up pilgrims inthe house. 


and attend to them. He furthér-deqlared.- 
that the executors should reside, in. the... 


- 


house and look after its repairs and íhat.- 
whatever income was derived .from ; the. . 
~ house or thakurdwara should first -be ap- 
plied to the expenses of the worship of. 
the said deities and the "other religious: | 
ceremonials afpresaid-and the balance was. 
to be divided by the two executors be- 
tween themselves in equal shares. He.. 
further stated -that none of the executors; . 
of -£8@‘ community. Bae A brag A else would be shall in any way be entitled to transfer, 
now of any such mortgage, or sell the house, and that, id 7 
they did so, the sale would be uttérly, null. _ 
and void. He then went on to declare... 
thatif either of those persons or his heirs... 
at any time proceeded to sell the said: - 
house, the members of his cotimunity and .a 
everybody -shall be entitled, whenever. they. a 
‘come to know of any sich. transfer, to makes n 
‘an application immediatély and to get the... 
transfer set aside. | -— ov 
The-testator died a few weeks later. On ~; 
the 25th of August, 1895, Subba Rao frang-... . 
ferred his rights and interest under the said., > 
Will to his brother Ganpati. “On the 8th ..,; 
of May, 1908, Ganpati mortgaged the house. : 
in favour of Mohan Lal for Rs. 4,000. and -| 
on the 20th July, 1909, under the cover. of s, 
a loan of Rs. 2,000 he made a subsequent yy 
mortgage in favour of the same individual... 
Mohan Lal died on the 26th July, 1914, 
leaving a widow Musammat Tejo Bibi... 
Ganpati died leaving a widow Musammat .; z- 
Lachhmi Amma. On the 22nd July, 1916... .: 
Musammat Lachhmi Amma mortgaged the . 
house with Musammat 'Tejo Bibi for Rs, 130. . 
In 1920 a suit was filed by Musammat 
Tejo Bibi for the recovery of the money due : 
on the said mortgages by the saleofthe .. 
mortgaged property making lLachhmi `., 
Amma, the widow of Ganpati, and the .. 
three idols represented by théir guardian | 
ad litem Bishunath, parties to the suit. . 
Musammat Tejo Bibi subsequently-exempt-.- ..; 
ed'the idols from the suit, and contended 


was derived ;from.the house should first be applied 


to 
MXN N1Q,MoO 29 £t 
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a pezsunábdeeree-&gainst any of. the trustees. (p, 
GS cobPi cl 5000 | 
‘inst. appeal from'a decree of the Sub- . 


orditate.Judge, Benares, dated the 18th of 


August; 19222, "^. 50 - i 
1nd. «B. Sapnu, Messra. P. N. Sapru and 
Gadadhar Prasad, for the Appellant. 
Dr. S. NeSenand-Mr. S. N. Gupta, for the 
Respondents. .- | 
= -JUDGMENT. 
Kanhaiya Lal, J.—The dispute in 
this case relates toa certain house situ- 
ated in Benares City which comprises 
three sections in which the three deities 
now figuring asthe plaintiffs are install- 


$ 


te Í 


Pa 
a tet 
Sli 


ed. 

The house belonged originally to a Mad- , 
rasi Brahman; naried.Jaipuran Krishna 
Aiyar, who-. had installed these idols in his 
lifetime “in these sections and allowed the 
house to be.used-for the accommodation of 
pilgrims visiting; the place. On the 7th of 
September,. 1886, ‘he executed a Will by 
which he disposed of all’ his proparty, 
moveable and immoveable, in Benares and 
Trichnopoly. ~ A, house situated in Benares 


- 
c. 
^ gf 


City, not now. in dispute, was bequeathed 
by him, to.-his’.néphew Subba Rao, and a 
house and landed -property situated in 
Trichnopoly, were»giveu to his two nephews, 
Ganpati.and Subba Rao, in equal shares. 
In retard to the house in dispute, known 
ag:the thakurdwara, he declared that his 
nephews Ganpati and Subba Rao shall as 
executors arrange to carry on the worship 


herself with taking an ex parte decree on’ 
those mortgages against Musammat Lachhmi 
Amma. “In execution of that decree the 
house in dispute was proclaimed for sale. 
'l'he present suit was then fled by the 
deities represented by the three idols for a 
declaration that the house in question was 
waqf property and not liable to gale in exe- 


cution of the said decree. 


F, oo, 
- 
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iu-dispute-»as way? property dedicated to 


the-idols*‘iastalled’-therein, that Ganpati. 


wass only entitled to ‘take the surplus of 
the:-<profits,“ if: any, during his lifetime, 
aud.liad-no right to mortgage the same, 
and -that::.Bishunath had been acting as 
shebatt of the: thakurdware since December 
1909, and was entitled to institute the suit 


on behalf of the idols.. ' 
Lhe .genuineness, of the 
by. Krishna Aiyaron the 7th of September, 
1886;4is ho longer’ disputed... Tha main 
question: forctnsidération is whether by 
Virtus of:that Will any trast was created 
in. respect of thë- said property ia favour 


of ihe. deities-represented by-the idols or . 


the publie, or, in other words, whether 
Ganpati or Musammat Lachhmi Amma had 
any.right.to mortgage the same. The Will 
coatzins no express words of dedication 
in cfavour.of. the -idols' or the public in 
‘respect ofthe eorpus of the house in dis- 
pute-but:/it indicates -or directs the uses 
to which::the house and its income were 
to be.applied:ànd ‘the purposes for which 
tho: trust “was ‘fo be maintained. It re- 
.quires Ganpatiand: Subba Rao to act as 
exetutoraand reside in the house, -and put 
up -pilgrims:there, and attend. to them, 
-and-‘from tthe income thereof.to perform 
thezdaily worship of the deities installed 
in each:Seelion of the house, celebrate the 
customary religious observances and fes- 
tivals-thére, and execute such repairs as 


may.:ba-necessary. It gives the executors - 


.& right:to realise the income and to divide 
‘it after mesting the expenses of the wor- 
` ghip-and:the “ceremonies aforesaid between 
themselves. But ‘it does not give them 
any right to :transfef, mortgage or sell 
the property, and what is more important 
empowers ‘the members of the community 
of the .testator,- and in fact every member 
of the.public; to- interfere, if the executors 
trausfer:the house, to make an application 
to ther proper authority and get the trans- 
fer set. aside: “In other words, the Will 
clearly. indicates an intent to dedicate the 
property:for the purpose of the perform- 
noo ef worship-of the deities installed in 
each ofthe three secttons of the house, 
for the performance of the usual periodi- 
cal cerémonies. and for the accommodation 
of pilgrims..visiting th» place for worship. 
In fact there. is evidence Lo show that even 
in the lifetime of the testator pilgrims 
used to visit the place and one of them 


Will executed. 


‘the deities installed in the house h 


-trust property protected from an im 
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JEhes;Oourt below foiind that the house. hailing from Madras left an inscription 

: NG recorded that a certain idol had been ingi 
stalled by him in the temple and promis-: 
ing the payment of R3.65 per. year: for; 
the performance óf the worship of that. 


idol generation after- generation (Ex. 2). 


In 1891 another gentleman from Madras 


visited the place and recorded a` memo-, 
randum evidencing his visit at tha, (ima... 


(Ex. 6). . There was another tablet tecorded -., 
in 1893, referring to the visit of another. 
. person, who established an idol in the . 
.temple and promised to pay .Rá. 60 per . 
annum generation after generation for tha 
expenses of the worship connected, with.” 
. the same. ; re ene 


There can be no doubt, therefore, that 


af 


the object of the testator was to continue 


the maintenance’ of the worship in’ the 


3 


^ 
- 


vi 


said thakurdwara after his death, to secure... 
the performance of the psriodical cere-. . 
monies and to arrange for the accommoda- ~ 


tion and comforts of the pilgrims visiting 
_the place. The executors were required to. a4 


attend to their comforts, and whefher-the .- 


division of the income, to be derived, 
presumably from the presents made. by the 
pilgrims or from the offerings, was io be 


enjoyed by them as remuneration for their. . 


+ 


labours or for their maintenance, they were 
not given any right im the corpus of: 


the property and in fact restrained from . 


dealing, with it by way of transfer, mort- 


gage or sale, and the public; was given a -... 


right to have the said transfer set aside. . 


in order that the object of the trust- 
created by the testator may not be disturbed. . 

It is argued on behalf of the defendant-. 
appellant that even ifthere was nodevise . 
as to the corpus of the estate in favour of - 


Ganpati and Subba Rao, they were. en- 


titled as heirs of the deceased. to inherit. 


his property, and that the plaintiffs or 
ad 


no" interest to maintain the suit, but: 


considering that the objects of the trust. . . 
were the maintenance of worship of the _. 
said deities and the performance of the.. 


customary periodical ceremonies and to 
provide for the accommodation and com- 


J 


Ua 


* 
ec 


forts of pilgrims visiting the place, itis . 


obvious that the plaintiffs, namely, the . 


- 


deities, represented by the idols installed.in' .’ ! 


the house, had sufficient interest to have the . 


= 


trust maintained and the corpus of the. ` 


sale in execution of a decree obtained ag 
against the trustee or his heirs personally, 


pending 
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The learned Counsel for the defendant- 
appellant has referred to the decision in 
Sonatun Bysack v. Sreemutty Juggutsoondree 
Dossee (1), which was followed in Ashutosh 
Dutt v. Doorga Churn Chatterjee (2)and Surja 
` Kunwari. v. Pande Har Narain Ram (3). 
But ‘in each of these cases the profits of the 
property after meeting the expenses of the 
worship were assigned for the maintenance 
of certain persons of the family of the testa- 
tor or his heirs generation after generation 
and no interest was created in favour of the 
plaintiff; such asis evidenced by the Will 
executed by the founder of the trust in this 
case. ` Theré is nothing in the Will to 
suggest that the division of the surplus was 
to be continued after. the death of the 
execütors appointed by it. The testator 


knew what he was doing. Hehad given by. 
way of am absolute devise a portion of his 


other property to his nephews; but he 
wanted that the house in dispute should 
be maintained as a thakurdwara for the 
‘worship of the deities installed therein and 
for the performance of worship by the 
public and the celebration of the periodical 
ceremonies usual in such temples. He also 
wanted that the house should continue to 
be used for the accommodation and com- 
forts of the public. The devise was intend- 
ed to secure those objects and protect the 
trust property from being diverted to other 
purposes. ‘The deities represented by the 
plaintiffs and the public for whose benefit 
the trust was created are entitled to step 
in to prevent the sale of the property in 
execution of a personal decree obtained 
against one of the trustees or his heirs. 
It appears that the house in dispute had 
been attached in execution of another 
decree obtained by Sheonandan Prasad 
against Ganpati in 1913, and was released 
from attachment on an objection filed by 
the present plaintiffs, Diwan Chand and 
Ishwar Das. The purchaser of that decree 
subsequently filed a suit for a declaration 
that the house in question was liable to sale, 
but it was held by this Court in Murlidhar 
v. Dewan Chand (4), that the Will of Krishna 
` Aiyar of the 7th September, 1886, created a 
trust, and that the only beneficial interest 


(1) 8M. L A. 6g; 11 Suth. P. C.J 37; 1 Sar. P. C. 
J. 121; Ind. Rep. 607; 19 E. R. 455. 
-* (2) 5 C. 438; 50. L. R. 296; 6 I. A. 182; 4 Sar. P. C. 
3.58; 3 Suth, P. O. J. 691; 3 Ind. Jur. 571; 3 Shome L. 
R. 32; 2 Ind. Dec. (x. s.) 888 (P. C). . frr 
(3) 38 Ind. Cas. 166; 39 A, 311; 15 A. L. J. 182. 
(4) 32 Ind; Oas, 945; 38 A. 214; 14 A, L. J. 49, 


given under the Will to the nephews, 
namely, Ganpati and Subba Rao was the 
right of taking the surplus of the profite, 
if any, after the worship had been, per- 
formed and the festivals duly observed. 
Thearguments now addressed were urged, 
in that case, and it was held by this Court 


"I 


that although the nephews were given the | 
benefit of the:offerings to be made by the | 
pilgrims after. meeting the expenses of the.” 


worship connected with the thakurdwara,. . 
a trust was created by the Will fof the.” 


purposes specified therein, and that. thé | 


property comprised in thetrust was eníitl- 
ed to protection from attachment or sale in 
execution ofa personal decree "against the 
trustee. "The appeal is, therefore, dismissed 
with costs including fees in this Court on 
the higher scale. vs ; : 
Ashworth, J.—I concur in the finding 
that the Will of Jaipuran Krishna Aiyar, 
dated 7th September, 1886, should be con- 
strued as creating a trust in favour of the 
publie and of the three deities for the 
maintenance of the house in dispute asa 
place to be used by the publie for the 
worship of the three deities mentioned and 


for the housing of pilgrims and daily 


service of the deities. It is clear from the 
terms of this document that the object of 
Jaipuran Krishna Aiyar was to preserve 
the house for these purposes. The provi- 
sion as to division of the surplus profits 


between the two executors of the Will was . 
merely a provision for dealing with the ` 


surplus in pursuance of the main purpose 
of the document. The Privy Council 
decisions on which the appellants have 
relied are to be distinguished mainly on the 
ground that they refer to cases where the 
main object appeared to be provision for 


the family of the person executing the | 


deed. 


The lower Court has construed the docu- 
meritas a dedication of the house to the. 


deities alone, and for this. reason” it has 


decreed the suit of the deities for a declara- `. 


tion that the property is not liable to sale in ` 


execution of a mortgage-decree executed by ` 


the testators nephew or his wife. This 
decision does not appear to me to be correct. 
I agree with my learned brother that the 
trust was created in favour of the public 


generally as wellas in favour of the parti- — 


cular deities. 


Inasmuch, however, as” the © 


deities are interésted in the maintenance of ' 


{he trust as well as the public, they are in 


à position to bring this suit and to obtain - 


re 


[t8 I. O. 1996) - 


- a decree that the property is not liable for 
gale ag-stated. ; "n 
By the Court.—The appeal is dis- 

‘missed- .with costs including fees in this 

‘Court on the higher scale. 

Z. K. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
"^".  SIONER'S COURT. 
Seconp Civin APPEAL No. 402 or 1924, 
September.13, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
" BHAGWANDAS AND ANOTHER— 
—DEFENDANTS-——AÀPPELLANTS 
i versus 
GAJADHAR-—PrAINTIFF— RESPONDENT, 


Hindu Law—Marriage, form of, presumption as to. 


—Stridhana—Inheritance—C. P. General Clauses Act 
(I of 1914), s. 12 (I.—Words of masculine gender, 
whether include females—Interpretation of Statutes— 
Proviso to section, effect of —W ords how to be construed 
—Succession Act (XXXIX of 1925), part IV, s. 23— 
Collateral, definition of, whether applicable to Hindus 
—C.P, Tenancy Act (I of 1920), s. ll— Occupancy 
‘holding—Female tenant—Succession — Bapindas of 
husband, whether entitled to succeed to exclusion of 
her paternal or maternal relations. 
A marriage of a Hindu female must be presumed 
to be in one ofthe approved forms. [p. 670, col. 1.] 
Succession to the stridhan of a married woman 
goes to her paternal and maternal relations only if 
the marriage is in a disapproved form; in case it is in 
nn E ain form, it will go to her husband's relatives. 
ibid. 
Provisions cis. ll of the ©. P. Tenancy Actas to 
‘inheritance are tobe read as applicable to male as 
well as female tenants mutatis mutandis and the 


i rinterest of a female occupancy tenant must, conse- 


. quently, on her death pass by inheritance in accord- 
ance with her personal law which inthe case of a 
married Hindu female tenant who owns her tenancy 
in absolute right must necessarily be that branch of 
Hindu Law which governs the devolution of a married 
woman's stridhan according to the School to which 

-she belongs. [ibid.] l 

An enacting section is to be understood according 
to the ordinary meaning of the words composing it. 
The only exceptions to this rule are where some other 
section in the Statute shows that the ordinary meaning 
is to be enlarged or cut down or when its literal con- 
struction would be repugnaut to the general purview, 

“The primary meaning is not always the parliamentary 
meaning and any construction which leads to absurd 

‘results or produces injustice should, if possible, be 
avoided. [p. 671, col. 1.] 

A proviso excepts out of a previous section or out 
of the earlier part of the section which contains it, 
something which but for it would have been within 
the enacting part. [p. 670, col. 2] 

The definitions of kindreds and collaterals occur- 
ring in Part IV of Succession Act of 1925 cannot be 

` made applicable to the O. P. Tenancy Act with regard 
to Hindus. [ibid] - 

Section 11 of the C. P. Tenancy Act and its second 


proviso read together, when applied to the devolution” 


of a marrjed Hindu female's tenancy right, limit the 
heirship primarily to the husband's line of sapindag 
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in ascent or descent from him and further restrict 


` it to seven degrees of kindred from the husband of 


the female tenant. [p. 670, col. 2] 


Appeal against a decree of the Addi- 
‘tional District Judge, Damoh, dated the 
25th July, 1924, in Civil Appeal No. 39 of 
:1924. 

Mr. V. R. Pandit, R. B., and Mr. W. R. 
Puranik, for the Appellants, 

Mr. G. L. Subhedar, for the Respondent. 

JUDGMENT.—This second appeal 


. raises a question of the interpretation of a 


Statute. A brief statement of the facts is 
necessary. One Girdhari held the land in 
‘suit as occupancy tenant under the plaintiff- 
respondent. Hedied issueless and was suc- 
‘ceeded by his widow. On her death his 
‘holding was taken up by his sister, Mus- 
ammat Sita,who was recognized by the 
Jandlord as the tenant ofthe land in suit. 
It is common ground that the tenancy 
right was personal property or stridhan in 
her hands, On her death the defendants, 
who are proved to beher husband's sagotra 
sapindas within seven degrees of kindred 
to him, took possession of her lands. The 
plaintiff as the landlord of the holding 
sues to eject them as trespassers on the 
ground that the tenancy lapsed to him 
for want of heirs and that the defendants 
are not collateral heirs of his tenant, Mus- 
ammat Sita, within the meaning of s. 1l 
proviso (12) of the new O. P. Tenancy Act 
of 1920. 

The first Court dismissed the suit hold- 
ing that the tenancy did not lapse but 
legally devolved on the defendants. On 
appeal by plaintiff the lower -Appellate 
Court reversed the decision and granted a 
decree for possession, ih“ths view that 
though defendants were the collateral 
heirs of Musammat Sita’s husband they 
were not her collaterals and as such were 
excluded from inheritance under the second 
proviso tos, 11 of the Act. The defend- 
ants have, therefore, come up in second 
appeal. | 

Itis contended on theirbehalf that the pro- 
visions of s. 11 and its second proviso have 
not been rightly construed by the lower 
Appellate Court. I think this contention 
is sound and must prevail. The rele- 
vant portion of the section in question 
with its proviso may be reproduced here 
for facility of reference : 

"ll. The interest of an oceupancy tenant 
shall on his death pass by inheritance in 
accordance with his personal law ; 
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Provided that— 
pan kK * * Y 


. (i?) no collateral. shall be entitled to 
inherit uüless.beis a male: in a male line of 
ascent or descent and within seven degrees 
of kindred from the tenant; -.. ... .- 

JPers Gómmon ground between the parties 
atid alio"ulear from 8.12(1) of the O. P. 
G&nbfaf"'Olatses Act I of 1914 that unless 


gender shall be taken to'includé females. 
It, therefore, follows. that , the. -provisions 


apfHeablé4ó her. ^"  " : . 
PE hor dis$puted'ànd may, therefore, be 


PLC ad 


the &isStoR-iB thus very much narrowed 


down Wien the substantive part of an 
è 


(1) ANA TAL 1995 10 -We Re P. C. 3; 2 Ind. Jur. 


(Na) WG Sati Pr J. 49; 2 Sar P. O. O. 231; 20 E. 

R. 54. : - 

n as Od nC 
(3) 3-bidá Od. O11; -32-M. 512; 6 M. L. T. 183; 19 
sin ISE A ae Lo a 

M = d. bs. “502; -88 0.700; 15.. O. W: . N. 790; 

1911) PIE. “YE 13 Bom. L. R.534; 14 O, L. J. 

(S OM Le T.53 21 M LI P.O) 
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BHAGWANDAS Y. GASADHAR, 
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in Lord Halsburys Lawg:of England, 
Vol. XXVII, s. 3, para. 247 at page 137 : . 
“Among the parts of:a Statute which 
must be considered in arriving ‘at its” true 
meaning are the séctions or -parts ‘of <sec- 
tions known as provisos, exceptions, and 
saving clauses. AIL A os 
A proviso excepts out of a previous” séc- 
tion, or out of the earlier part of the 
section which contains it, something which 
but for.it would. have been | within“the 
enacting part" o. - . | 3. DaN 
The section and the second proviso.:reàd 
together in the light of this-rule when 
applied to the devolution of a married 
Hindu female's tenancy right, limit the 
heirship primarily to the husband's line.of 


. sapindas in ascent or descent from him and 


further restrict itto seven dégreesof kindred 
from the husband of the female tenant. " 
The respondents Counsel argues that 
the words “kindred” and “collateral” as. 
used in the second proviso should be 
construed in their primary meaning as de: `; 
signating “persons descended from, the . 
same stock or common ancestor, ` and refers .: 
me to the definition of.those words as 
given in ss. 20 and 22 of the Indian Suc- ” 
cession Act of 1865 and the corresponding , . 
ss. 24 and 26 of the new Indian Succession. 


. Act of 1925. In the absence of any de=- 


finition of the words ‘kindred’ or.“‘collateral’’ ` 
in the Tenancy Act of 1920 or in the ©... 
P. General Clauses Act of 1914, it may at. 

first sight appear plausible te accept the de- - 


` finitions in the Succession Act. But agit ' 


is expressly laid down ins. 23 of the néw. 
Succession Act itself that Part IV in which... 
these definitions occur does not apply :to > 
Hindus, Muhammadans, etc. I think it, is- 


proper to confine them to cases strictly ` 


coming under that Act; I think their, .ex- 
tension to the case of a Hindu -under.the - 
Tenancy Act would be unwarranted- by- 


-law. If tobe kindreds or collaterals of... | 
one another both persons must be descend- -~ 


ed from the same stock or common . an- 


. cestor, a Hindu married. female and -her '' 
. husband's collateral heirs cannot be said”. 


to be descended from the same. stock or. . 
common ancestor in the astrietly literal . 
sense of those words; only the relations: of: 


such a woman though married in approved ^ * 


form on the paternal and maternal'side : 


. would in that view have to be brought in. - 
to the exclusion of her husband's kindred, . | 


simply because she is descended from their’: 
stock and not of her father-in-law, i ; 


P 
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Lord Halsbury' 8 Laws of England, Vol. 
XXVII, para, 243, contain the following rule 
of interpretation on that point: 


"Asa word is primarily to be construed 


in'ite:literal and popular sense, 80 an en- 
acting.section is to be understood accord- 

ing to, the ordinary meaning of the words 
composing it. ‘The only exceptions to this 
rule,;are where some other section in the 
Statute shows that the ordinary meaning is 


to be.-enlarged or cut down, or where its. 


literal construction would be repugnant to 
the: , general. purview. For the primary 
meaning is. -not always the parliamentary 
meaning, and any coustruction which leads 
to:ahsurd ;results or produces’ injustice 
should, if. possible, be avoided.” 

: It ‘is: «thus clear that to construe the 
words, ‘kindred’. and “collateral’ as used 
in ihe; second. .proviso literally and to in- 
terpret, them on the lines of the defini- 
tions of those words as given in the Indian 
Succession Act is to bring in the heirs on 
the father’s or mothér's side which could 
not have beer theintention of the earlier 
part of the section to include. A construc- 
tion which would lead to such absurd re- 
sults should be avoided. The primary 
meaning of those words ‘cannot, therefore, 
be, treated .as-the only meaning which the 
Legislature intended to assign to them 
when - used in the Tenancy Act. Under 
these.. circumstances Iam of opinion that 
it would-be proper to say: that those words 
have only:such technical meaning as they 
may. bear under the system of personal law 
applicable tothe tenant concerned, so that 
it should. be open’ to the Court to put 
such different constructions on them as the 
personal law of inheritance of the pat- 
ticular tenant may justify. 


The same result. follows even if we con- 
sider -it purely from the point of view of . 
Shastric texts of Hindu Law. The follow- | 


ing extracts taken from Bir Bose, A. J. C.'s 
decision in Bayana v. Dinkar (5) "will illus- 
trate-this : ; 


“Similarly arises the sapinda relationship 
of the husband with the patni, (lawfully 


E aia 


wedded wife), by reason of.they together - 


forming one “body, i.e, one person; hence 
the wife is called half the body of the 
husbands... ;.. Thus wherever 
the term sapinda is used, "there directly or 
mediately- connection with parts of the 
body: i8: io "be understood.’ T RRN 


ehee he gbea 


440,47 oN” 


(5) 5 Ind; ‘Cas, 748; 6N.L.R.d9 at p, 42, 


ot OY 


‘enunciated 
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— — M the real meaning of 
the text is that they become each other's 
sapindas from the moment of their mar- 
riage. By marriage a female ‘is d 
again in the family of her husband', 
use the expressive language of indu 
lawyers. With her marriage. she leaves 
the gotra of her father and enters the'gotra 
of her husband and becomes the gotta ja 
sapinda of his gotraja spaindas." 

This elearly makes the collaterals of her 
husband her own collaterals. ' 


On the findings arrived at in the Courfs 


below itis evident that the defendants-ap- 
pellants are the collateral heirs of Mus- 
ammat Bita’s husband and they are-also 


within seven degrees of kindred £rom.him: 


As such they are under Hindu Law entitled 
to inherit. her other stridhanm. . 


therefore, is that they should also neces- 


sarily come in as heirs to her peculinm’ 


or to such interest as she owns absolutely 
fh her self-acquired occupancy :holding 
under the C. P. Tenancy Aet of 1920. 

The result then is that’ the. ^dé6isióh 
appealed against cannot be upheld as sound- 


The: logical. 
conclusion resulting from these ..findings,. 


or unwarranted upon a proper and correct - 


interpretation of the rule of inlieritancé: 
read with second 


in 8. ll, 
proviso, of the aforesaid Tenancy Kot of 


1920 as applieable to the devolution of''a .' 
Hindu married woman's self-acquired 'oe- -` 


cupancy tenant right. 


The-appeal. i8; - 


therefore, allowed and it is ordered that E 
the decree of the lower Appellate Couit^ 


three Courta to be borne by the plaintif 
respondent. 


G, R. D. DE E 


A, N. A. Appeal allowed. 
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MADRAS HIGH COURT.” 
SECOND CIVIL AprpPEsL No. 411° öf Wan, 
August 26, 1925. 
Present:—J ustice Sir Charles. 

Gordon Spencer, Kr. ih 

PENUMATSA VENKATAPATHÍ' 
RAJU AND 
or DirENDANT No, 6 AND DEFENDANTS | 
Nos 7, 8—AÀPPELLANTS | ^.* . 

Versus . 

MATINA SURYANARAYANA nos 
OTHEk8S— (PLAINTIFF AND DEFENDANTS x 
.. Nos. 1 TO 6,9 AND 14)-—RESPONDENTS. {e 
Hindu Law—Will in favour 7 doy to'be, adopied 


^, f: ^ LJ 


_be reversed and that of thé flist’ Court” 
restored with costs of both parties in'all ` 


[Ai 
3 


OTHERS— LEGAL REPRESENTATIVES. pin 


| 672 
-Disposition of property to take effect on future con- 
tingency, validity of. 

Where a Hindu by his Will in favour of a son to 
-be adopted by his brother's widow provided that if 
there should be disagreement between the boy to 

' be adopted and his adoptive mother or sister, the 
women should havethe usufruct of the lands ina 
certain village for their lifetime and after their death 
that property should goto the adopted boy: ` 

Held, that the testator could not provide fora 
contingency that might occur at an uncertain moment 
after his death leaving the property not vested in 
any one in the medntime, and such a provision was, 
therefore, invalid and inoperative. Tp. 672, col. 2.] 

Second appeal against a decree of the 
District Court, Godavari in A. 8. No. 16 
of 1921 preferred against that of the 
Additional Subordinate Judge, Cocanada, 
.in. O. 8. No. 8 of 1918. 

Mr. P. R. Ganapathi Iyer, for the Appel- 
lants. l 

Mr. L. A. Govindaraghava Iyer, for the 


Respondents. 


JUDGMENT.—The plaintif claimed 
and obtained a deeree for the recovery of 
half of the property which belonged ito 
the late last male-holder Subba Rao, he 
and the first defendant being reversioners 
of equal degree, Subba Rao was adopted 
by the widow of Pedda Ramamurti under 
authority from herhusband. Pedda Rama- 
murthi had one brother Chinna Rama- 
murthi who died issueless, a sister Pullam- 
ma whoisthe 5th defendant, and a third 
brother Jagannathan who survived him 
and left a Will in favour of the son to be 
adopted by his brothers widow. In this 
Will, he provided that,if there should be 
‘disagreement between the boy to be adopt- 
ed and his adoptive mother Ramamma or 
the testator's sister Pullamma, the women 
should have the;usufruct of the lands in 
Mogdilin village for their lifetime and after 
their death that property should go to the 
adopted boy. | 

Several complicated questions of law 
have arisen out of these facts which are 
unnecessary to be set out for the purposes 
of this second appeal. But as two main 
arguments’ have been addressed tome on 
behalf of the appellants, I think it suffi- 
cient to dispose of those arguments only 
and not to take up the discussion of intri- 
eate points of law which are not neces- 
sary for deciding the second appeal, The 
appellants claim title to the Mogdilin lands 
by virtue of sale-deeds executed. In their 
favour by the 5th defendant Pullamma and 
the first defendant who, as I have stated, 
js another reversioner of equal degree with 
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plaintiff. The plaintiff has been given a 
decree for a moiety of last male owner's 
estate. Pullamma alienated her life-interest 
in the Mogdilin lands and the first defend- 
ant alienated his reversionary interest in 
them. There remained the interest of 
Ramanna who died before these sale-deeds 
were executed, and the Subordinate Judge 
has rightly held that her life-interest did 
not survive to Pullamma, On her life- 
interest falling in, the whole interest in 
her moiety became vested in the rever- 
sioners and the first defendant is entitled 
to a moiety of it. Itis, therefore, argued 
that the plaintiff cannot be given a decree 
for the whole moiety of this item as half 
of Ramanna's share must go to the first de- 
fendant. The sale-deeds have not been 
printed. I am unable to know exactly 
what was conveyed by the 8th defendant 
and the first defendant, But apart from 
this difficulty, the first defendant has not 
appealed and the District Judge has found 
that the dispositions in favour ofthe two 
widows were not valid as against the rights 
of the adopted son. In my opinion, the 
testator could not provide for a contingency 
that might occur at any uncertain moment 
after his death leaving the property not 
vested in any one in the meantime. In 
Bhyri Appamma v. Bhyri Chinnammi (1) we 
observed: “A Hindu has no such power of 
alienation over ancestral properties as 
would affect the rights of his adopted son 
unless the alienation was made for neces- 
sity, even ifthe alienation was made dur- 
ing the lifetime of thefather. An attempt- 
ed alienation by Will, to take effect on a 
certain contingency expected to occur after 
an adopted son comes into existence sub- 
sequent to the death of the testator, stands 
of course ona much weaker basis.” For 
these reasons the provision for Ramamma 
and Pullamma enjoying the usufruct of 
the Mogdilin lands on the contingency of 
a quarrel occuring between the two widows 
and the son to be adopted was not a valid 
provision and, therefore, Pullamma had no 
interest to convey to these appellants, 


Another argument has been put forward 
that the adoption was invalid as divesting 
the interest of Jaganatham's widow in whom 
the estate vested on the death of her hus- 
band and that if the adoption of Subba Rao 
was invalid, the present suit is premature, 
Lachamma, the widow of Jagannadham, is 


(1) 58 Ind. Cas. 511; 12 L, W. 17, 
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apparently still alivé and has not been 
“made a party to the suit. The maintain- 
ability of the suit during that widow's 
lifetime was not questioned in the Courts 
below, On the contentions of all the con- 
testing parties at the trial, the suit to es- 
tablish the plaintiffs’ rights on the death of 
the adopted son was not premature. 

The second appeal, therefore, fails and 
is dismissed with costs. 


V. N. V, Appeal dismissed. 


LAHORE HIGH COURT. 
SgOoND Civit APPEAL No. 1421 or 1922. 
May 10, 1926. 
Present : —Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
ABDUL RAHMAN —PLAINTIFF— 
APPELLANT 
- versus 
GHULAM MUHAMMAD AND OTHERS— 
DEFANDAN 's— RESPONDENTS. l 
. Contract Act (IX of 1872), s. 28—A greement opposed 
to public policy—Acquisition of land by Patwari in 
his own Circle—Puhjab Land Revenue Act (XVII of 
` 1887), s. 28. 

The sale of land toa Patwari serving in the Circle 
in which the land is situated is opposed to public 
policy and consequently void under the provisions of 
s. 23, Contraet Act. [p. 674, col. 1.] 

Kerakoose v. Serle (7), relied on. 

Dhirendra Kumar Bose v. Chandra Kanta Roy (5), 
distinguished. - . 
Bhagwan Dei v. Murari Lal (3), dissented from. 

Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 2nd May, 1922, affirming that of the 
Munsif, First Class, Kasur, District Lahore, 
dated the 24th January, 1922. 

Messrs. Tirath Ramand Asghar Beg, for 
the Appellant. 

Mr. Tara Singh, for the Respondents. 

JUDGMIEN T.—The facts of this appeal 
are briefly as follows :— 

The land in suit was originally owned 

.by one Khushi Ram jointly with others. 
He is alleged to have sold his share for 
Rs. 609 to Muhammad Hussain, the then 
Patwari in the village, and his brother 
Hassan Muhammad. The mutation was 
refused by the Revenue Authorities. 


4 


to:the present plaintiftappellant and the 
Revenue Authorities sanetioned this muta- 
tion, Thereafter the present plaintiff 
licught this suit for possession of the land 
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Sub- | 
sequently Muhammad Husain sold his share . 
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alleging that the defendants haa taken 
forcible possession of a portion of the land 
sold to him. 

The trial Court dismissed the suit hold- 
ing that under the rules framed by the 
Financial Commissioner under s. 28 of the 
Puujab Land Revenue Act, XVII of 1887, 
a Patwari was debarred from acquiring 
land in the village to which he is appoint- 
ed [vide Standing Order No. 15, para. (9).! 
It held that this rule had the force of law 
and the salein favour of the Patwari was, 
therefore, forbidden by law, and the sale 
itself was, therefore, void unders.23of the 
Indian Oontract Act. 

The trial Oourt further held that there 
was no consideration for the sale to the 
Patwari and that it had been effected with 
the object of winning the Patwari's favour. 
It relied on two rulings, Shiam Lal v, 
Chhaki Lal (1) and Sheo Narain v. Mata 
Prasad (2). 

The lower Appellate Court dismissed the 
appeal holding thatthe rules had the force 
of law and that, even if they had not the 
force oflaw the contract was opposed to 
public policy under s. 23 of the Indian 
Contract Act. The lower Appellate Court 
also relied on the Allahabad rulings quoted 
above. No other point was decided. 

In second appeal the appellant has con- 
tended that the two Allahabad rulings have 
been overruled by a Full Bench decision of 
the same High Court reported as Bhagwan 
Dei v. Murari Lal (3). He has also referred 
to Kamala Devi v. Gur Dial (4) another 
Full Bench decision, Dhirendra Kumar 
-Bose v. Chandra Kanta Roy (0) à Calcutta 
ruling, and to Balkissen v. Debi Singh (G) 
a ruling of the Nagpur Judicial Comniis- 
sioner. 

The respondent has relied on Kerakooss 
v. Serle (7) and on various other rulin zs 
which, however, need not he mentionel 
as the facts in those rulings were quite 
different. 

It is unnecessary for us to decide whether 
the rules framed under s. 28 are nitra 
vires or intra viresof the Financial Oome 


i D 22 A. 220; A. W. N. (1900) 39; 9 Ind. Dec. (x. s) 
177. 
(2) 27 A. 73; 1 A. L.J. 412; A. W.N. (1901) 167, 
(3) 36 Ind. Cas. 259; 39 A, 51; 14 A. L. J. 9323, 
(4) 36 Ind. Oas. 319; 39 A. 58; 14 A. L. J. 962, 
(5) 68 Ind. Cas. 618; 36 O.L. J. 8; A. I R, 1923 
Cal. 154. 
(6) 52 Ind. Cas. 153; 16 N. L. R. 25. 
(7) 3 M, IL. A. 329 at p. 316; 4 Moo. P. C. 459. 1 Sar, 
P, C. J. 286; 18 E. R. 523; 18 E. R. 230 
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missioner or whether they have the force 
of law or not, as we consider that the appeal 
can be disposed ofon the ground that the 
contract is opposed to publie: policy. It 
is obvious that it would be most’ detri- 
mental tothe due performance of the duties 
of a Patwari if he were allowed to become 
a landlord in the Circle in which he is 
serving. The Patwari is concerned with 
maintaining a true and accurate record of 
rights of agricultural land in .that circle 
and also in maintaining an accurate record 
of the fact of possession of agricultural 
land. It follows, therefore, that if, he him- 
gelf is an owner of land in that Cirele it 
is likely that his interest may conflict with 
-his duties. With all respect to the Full 
Bench decision.in Bhagwan Devi v. Murari 
Lal (8) we sre unable to agree with the 
reasoning thereof. Mr. Justice Walsh in 
that ruling points out that there. is a 
distinction between the subject-matter of 
the contract and the conduct of the party 
entering into the contract and that it is 
only the former question which should be 
considered in applying s. 23 of the Indian 
Contract Act. In Kerakoose v. Serle (7) 
the Privy Council held that it was contrary 
to public policy to appoint the Registrar of 
the High.Court to present bills on behalf of 
infants for accounts of their estates on’ the 
sole ground that such an appointment was 
likely to conflict with the duties of the 
Registrar because the Registrar derived 
' benefit from all monies paid into Court. 
Counsel for the appellant contends that 
this ruling can -be distinguished because 
the.commission paid to ‘the Régistrar was 
‘pa secret one, and he concedes that unless 
this is so the ruling is not distinguishable. 
The commission, as a matter of fact, was 
paid according to the practice of theSupreme 
Court as pointed out in that ruling. There 
was, therefore, no question of secrecy 
aboutit. Now, as pointed out by the Privy 
Council in that case, the object of appoint- 
ing the Registrar was a laudable one but 
it wasthe fact that the Registrar was an 
official of the Court which made the appoint- 
ment a bad one. "Therefore, the distinction 
drawn by Mr. Justice Walsh in the Allah- 
abad case seems not to have been approved 
of by the Privy Council. In ' Dhirendra 
Kumar Bose v. Chandara Kanta Roy (5) 
the question arose under the Government 
Servants Conduet Rules. In our opinion 
that is a totally different matter, because a 
‘Government servant is not absolutely pro- 
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hibited from acquiring land nor does it 
necessarily follow that if he does so acquire 
land his duties will conflict with his inter- 
est. The case of a Patwari acquiring agri- 
cultural land in his own Circle stands, it 
seems to us, on a wholly different footing. 
We hold that the only object of the agree- 
ment was the acquisition of land by the 
Patwari and in the nature of things this 
would tend to injure the public service. 

We, therefore, dismiss this appeal, but, in 
view of the fact that the appellant had some 
justification in filing his second appeal and, : 
as pointed outin „the Calcutta ruling, the 
matter has been the subject of conflict 
of authority, we do not allow respondent 
his costs. 


A. N. A. * Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER"S COURT. 
Saconp Civin APPBAL No. 392-B or 1923, 
l September 17, 1926. 
Present :—Mr. Kinkhede, A. J. C. 
RAMCHAND AND ANOTAER—DEFENDANTS— 
: APPELLANTS l 
versus 
SRI RATNANATH MAHARAJ 
SAUSTHAN or BHAR AND OTBE88— 


: PLAINTIFFS—RESPONDENTS. | 

Berar Land Revenue Code, 1896, s. 22 1—Ante-jahagir 
lenant--Nafargat, entriés:in, evidentiary value of— 
Applicability of. s. 221 to jahagir, whether question of 
fact and can be raised in appeal. 

Privity of estate whether by inheritance or purchase 
is a question which must be proved like any other 
fact; it cannot be the subject ofa legal presumption 
merely. [p. 675, col. 1.] SO 

Nafargats showing a chain of cultivators of land 
do not prove in themselves whether each successor 
came upon the land under a derivative title or 
independently of the landlord. Though so long as 
each cultivator held the land it might be presumed 
under s. 109 of the Evidence Act that his tenancy has 
& continuance, there is no presumption that his 
successor is a transferee from him. [ibid.] 

The applicability of s. 22l of the Berar Land 
Revenue Code toa land in a jahagir is dependent on 
proof of facts attending the introduction of the 
Survey Settlement in the jahagir and cannot, there- 
foré, be allowed to be raised for the first time at the 
stage of appeal. [ibid.] 

- Nathu Piraji v. Umedmal Gadumal (2), followed. 

Appeal against a decree of the First 
Additional District Judge, Akola, dated the 
15th September, 1923, in Civil Appeal No. 
332 of 1922. 


." Mr, M, B. Niyogi, for the Appellants, 
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Messrs. M. R. Bobde and W. B. Pendhar- 
. kar, for the Respondents. 
JUDGMENT.—The firding of the 
lower Courts that the defendants failed to 
prove that they were ante-jahagir tenants 
is sufficient for the dismissal of this second 
appeal. But itis argued that the plaintiff's 
own nafargats which disclose the chain of 
tenants who held the lands in suit prior 
to the grant of the jahagir clearly establish 
the defendants’ case that the holding was 
an ante-jahagir holding and the Courts 
below should have on the presumption 
permissible under ss, 109 and 110 of the 
Evidence Act held that the several persons 
mentioned in plaintiff's nufargats were the 
defendants’ predecessors-in-interest within 
the meaning of s. 2230f the Berar Land 
Revenue Code. But Kotval, A.J. C., has 
held in Abdullakhan v. Abhiman (1) that 
such apresumption is not permissible in 
the case of a title based on purchase and 
that the party relying on purchase must 
prove his purchase. A privity of state 
whether by inheritance or by purchase is 
a question which must be proved like any 
other fact—it cannot be the subject of a 
legal presumption merely. The nafargats 
ouly prove a chain ofcultivators in succes- 
sion, but they do notin themselves prove 
whether each successor came upon the 
land under a derivative title or independ- 
ently of the landlord. So long as each 


cultivator held the land we might presume © 


under s, 109 of the Evidence Act that his 
tenancy hath a continuance. There is no 
presumption that his successor is necessari- 
ly a transferee from him. 

The question raised as regards the ap- 
plicability of s. 221 of the Berar Land 
Revenue Code, is also a question depend- 
ent on proof of facts attending the introduc- 
tion oftheSurvey Settlement in the jahagir. 
Iam not prepared to differ from the lower 
Appellate Court inits view that this new 
ground ofattack could not be permitted 
at the stage of appeal [Nathu Piraji v. 
Umedmal Gadumal (2),] 

The appeal fails and is dismissed 
costs. a 

G. R. D. Appeal dismissed. 

(1) 44 Ind. Cas. 531. 

(2) 1 Ind, Cas. 456; 33 B, 35; 10 Bom, L. R. 768. 
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MADRAS HIGH COURT. 
Szconp Civit ÁrPEAL No. 786 or 1923. 
August 2, 1926. 

Present :—Mr. Justice Devadoss. 
GOLLA KONDAMMA alias GANGAMMA 
AND OTHERS—PLAINTIFFS—APPELLANTS 


versus 
GOLLA CHINNA SUBBA REDDI AND 
OTHERS— DEFENDANTS— RESPONDENTS. 
Contribution—-Co-judgment-debtors, equities between, 


whether can be adjusted in suit by one judgment-debtor 
against another. 


The mere fact that there is a joint decree against 
two persons is not by itself sufficient to enable one 
party to claim contribution from the other in a sub- 
sequent suit. Without impugning the propriety of 
the judgment, it will be open to the party from whom 
contribution is sought to plead and establish that, as 
between the joint debtors, the plaintiff is solely liable 
for the debt or that he is not equally liable with the 
plaintiff. [p. 676, col. 1.] 


Siva Panda v. Jujusti Panda (1), relied on. 

Second appeal against a decree of the 
District Court, Cuddapah, in A. S. No. 33 
of 1921 preferred against that of the Court 
of the Temporary Subordinate Judge, 
Cuddapah, in O. S. No. 46 of 1920 (O. S. No. 
24 of 1919 District, Court). 

Messrs. A. Krishnaswamy Ayyar and 
B, Somayya, for the Appellants. 

Messrs. T. V. Mathukrishna Iyer and 
R. Vythinatha Ayyar, for the Respondents. 

J UDGMENT.—The plaintiffs brought 
the suit for contribution against the defend- 
ants. Both the Courts have dismissed the 
plaintiffs’ suit on the ground that they are 
not entitled to contribution from the de- 
fendants. The plaintiffs have preferred 
this second appeal. 

Pedda Subbareddi (ist plaintiffs hus- 
band) Ist defendant and one Golla Ven- 
katasubba Reddi were brothers. In 1897 
they divided their immoveable properties 
but did not divide their outstandings and 
some gold mohurs. Venkatasubbareddi 


. brought O. S. No. 29 of 1913 on the file of 


the Distriet Court of Cuddapah to recover 
his one-third share of the outstandings and 
gold mohurs against Pedda Subbareddi and 
defendants Nos. 1 to 4. The District Court 
found that Rs. 7,118-14-8 was due to Ven- 
katasubba Reddi and passed a decree against 
the legal representative of Pedda Subba- 
reddi for the whole amount and made the 
2nd defendant, 1st defendant herein, jointly 
liable with them for Rs. 2,333-54 with 
interest thereon at 6 percent. The plaint- 
iffs herein claimed from the lst defendant 
the amount in respect of which he was made 
jointly liable with them and costs end 
interest, Both the Jower Courts found that 
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there was no equity in favour of the plaint- 
ifs and that Pedda Subbareddi was in 
possession of the outstandings of the family 
as the managing member and that he alone 
was accountable for the outstandings. The 
contention for the appellants is that the 
1st defendant herein did not put forward in 
O. S. No. 29 of 1913 that he was in any way 
cheated by Pedda Subbareddi and that 
he got half of the outstandings available in 
1913 and he does not now allege that he 
. was in any way cheated by Pedda Subba- 
reddi aud, therefore, he ought to contribute 
his share of the amount for which he was 
made jointly liable along with Pedda Subba- 
reddi's legal representatives. The main 
argument of Mr. Krishnaswami lyer is that 


there was a partition of the outstandings' 


in 1913 between Pedda Subbareddi and 
the 1st defendant and he is not now entitled 
to go behind that partition arrangement 
unless he could show that there was fraud 
on the part of Pedda Subbaieddi. From 
the findings of the learned Distriet Judge 
in.O. S. No. 29 of 1913 it is clear that the 
family outstandings amounted to Rs. 21,000 
in: 1904. In 1913 the outstandings amounted 
only to Rs. 14,000 and the lst defendant got 
only half of that, namely, 7,000. Pedda 
Subbareudi-who-was the managing member 
of the family was leftin charge of thecollec- 
tien of the outstandings from: 1904.. ‘Ihe 
question is whether in the clicumstances 
the plaintiffs, who are the legal repiesenta- 
tives of Pedda Subbareddi, can in equity 
claim from the lst defendant contribution 
in respect of the amount he was, made 
jointly liable with théth. The right to 
contribution is an equitable one and the 
person against whom relief is sought is 
entitled to show that he is not liable for 
contribution. As observed by the learned 
Judges in Sive Panda v. Jujuitt Panda (1): 
"Without impugning the propriety of the 
judgment, it will, of course, be open to the 
party: from whom contribution is sought 
to: plead and establish that as between 
the joiatdebtors, the pleintiff is solely 
liable for the*debtor that he is not equally 
Jiable with the ‘plaintiff’. The mere fact 
that fhere is a joint decreé against two 
persons is not by itself sufficient to enable 
one party to claim contribution irom the 
other insa subsequent suit; Vide Asman 
Singh v. Ajnas Koer (2) and Serajool Huq 
(1) 25:M. 599; 12 M, L, J, 13, 

(2) 20,1. 1: 406. ... 
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v. Roy Luchmeeput Singh Bahadoor (8). 

In this case the Ist defendant was only a 
junior member of a Hindu family which 
became divided in status in 1897. The 
managing member was in possession of thé 
outstandings and gold mohurs. In 1913 
there was a partition of the outstandings 
between the Ist defendant and the manag- 
ing member. The merefact that he took a. 
small share of the outstandings is not by 
itself sufficient to make out that he was in 
any way responsible for making out that 
theoutstandings amounted only to Rs. 14,000 
in 1913. When we find that the outstand- 
ings amounted to Rs. 21,000 in 1904, it is 
diffieult to understand how it could have 
dwindled down to Rs. 14,000 in 1913. Itis 
not suggested by the plaintiffs that the 
lst. defendant got more than Rs. 7,.00 in 
the partition between him and Pedda 
Subbareddi in 1813. It may be that the 
lst defendant was made to believe that the 
outstandings were only Rs. 14,000 in 1913, 
and was inducedto takehalfofit. Pedda 
Subbareddi having been in possession of 
the family outstandings and having dealt. 
with them and having got renewals of the 
debt bonds, the onus is upon the plaintiffs 
to make outthat he accounted for every- 
thing that came into his possession. In the 
absence of such evidence the plaintiffs 
cannot succeed. It is not suggested that 
the Ist defendant took partin the manage- 
ment of the family. affairs, nor is it suggest- 
ed that he was aware ofthe real state of 
things from 1904 to 1913. No doubt; the 
presumptigm is that. he-would have taken 
half of what was available in 1913and it 
is upon that Mr. Krishnaswami Iyer 
strongly relies for the position that the 
outstandings could not have amounted to 
more than Hs. 14,000 in 1913. But the 
fact that the 1st defendant aecepted Rs. 7,000 
in 1913 as his share is not by itself conclu- 
sive proof that Pedda Subbareddi had not 
any more funds in his hands belonging to 
the family. First defendant being only 
a junior member of the family, not in man- 
agement of the family affairs, the onus is 
not upon him to prove what the amount of 
the outstandingsin 1913 was. The observa- 
tions of the learned Chief Justice in Suput 
Singh v. Imrit Tewari (4) apply to this 
case : 

“The Judge in the Court below was 

(3) 20 W. R. 242, 
jong 5 O, 720at p. 725; 6 C. L. R. 62; 2 Ind. Dec. (x. 6) 
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bound to enquire what share they each 
took in the transaction, because, according 


to circumstances, dne or more of them might | 


ba excused altogether or in part from con- 
tributing; as for instance (to use an illustra- 
tion put by Sir Barnes’ Peacock) one of 
them might have acted as servant and oy 
the command of the others, or the others 
might have been the only persons benefited 
by "the wrongful aot, 
who were alone benefited, or ,who ordered 


the servant to do the act, would not ba. 


entitled to -contribution." 

“The judgment of. the learned District 
Judge in O. S, No. 29 of 1923 throws light 
on this question. After a careful considera- 
tion of the evidence in the case he came to 

conclusion that Pedda Subbareddi's legal 
representatives were liable for the whole 
amount and he made the 2nd défendant 
only jointly liable in respect of a portion 
thereof. When the whole amount has been 
recovered from the plaintiffs for which théy 
were made liable under the decree, it is 
difficult to see how they could claim coh- 
tribution in respect of a certain amount 
for which the present lst defendant was 
made jointly liable, with them. ' The 
. reason why the District J udge made the 
Ist defendant jointly liable for a small sum 
was that he got Rs. 7,000-in 1913 and that 
he'should be an able for oné-third of 
that amount jointly with Pedda Subbareddi. 
The decree should have been that the 
whole amount was recoverable from Ped- 
da Subbareddi's’ legal representatives and 
in case any portion ‘of this amount was, not 
recovered from them the lst defendant herein 
should beliable to the extent of Rs. 2,333-5-4. 
If the decree had been in these terr ms, this 
suit for contribution would not have 
' arisen. i 


Another contention urged by Mr. Krishna- 
swami Ayyaris that as the Ist defendant ' 
has not gone into the box’ or adduced’ any ` 


further evidence, it is not open to him to 


contend that he is not liable for contribu- 


tion. There are sufficient materials in the 
documents filed iu the case to show thàt 
the 1st defendant is not liable for contribu- 
tion. As [ have already observed, in the 
light of the-facts disclosed by the evidence, 
the onus is on the plaintiffa ío make out 
that they are entitled to contribution. As 


the facts on, record clearly make out that — 
the ‘Ist’ defendant is not liable for con- ` 


tribution the plaintiffs ought to have 
adduged evidence, if they wanted to sub- 
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stantiate their: case against the defendant 
It is difficult to understand how thev could 
claim thé whóle amount for which they 
were made jointly liable with the lst de- 
fendant. . 

In the result the appaal fails and is 
dismissed with costs. 


Y.N. V Appeal dismissed, 
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. OUDH CHIEF COURT. 
Rent APPRAL No. 14 1926. 
October 19, 1926. 
Present:—Mr. Justice King. 
.JADU NATH SINGH—Piamvrier 
——APPBLLANT 
versus 

RAM SAHAT AND oTHERS —DEFENDANTS 
—KEsPoNr ENTS. 

Lambardar and co-owner- -Remuneration of lambar- 
dar—Agreement fixing remuneration, binding nature 
0f —Mer ger of under-proprietary rights— A cquisitiom of 
full superior proprietary rights, necessity of. 

A lambardar has a right to receive 5 per cent. of 
the profits as remuneration under the rules of the 
Board of Revenue only in the absence of an express 
agreement to the contrary. Where the remuneration 
of a lambardar is fixed by agreement, the agreement 
is binding on him and he cannot repudiate the same 
n the expiry of the current settlement. [p. 678, col. 


Under-proprietary rights can merge in the superior 
proprietary rights only where the under-proprietor 
acquires the-full proprietary rights in the mahal. [p. 
679, col. 1.] 


Second appeal. from the judgment and 
decree of the Distriet and Sessions Jud ge, 
Lucknow, dated the 21st January, 1926, in 
Regular Rent Appeal No. 28 of 1925 up- 
holding the decision of the Honorary 
Assistant Collector, First Class, Mohanlal- 
ganj, dated the 30th September, 1925. 

Mr. H. P. Sand, for the Appellant. 

Mr. Gaya Prasad Srivastava, for the Re- 
Bpondents >: 

JUDGMENT. —This ` second appeal 
arises out ofa suit by a co-sharer against a 


_ lambardar for arrears of profits. 


The first point on which the 'plaintiff- 
appellant attacks; the judgment of the 
Court below is that the profits should have 
been deereed on the basis of the gross 
rental instead of on the hasis of cellections, 
It appears that the.oollections made hv the 
defendant fellshortof the gross rental by 
about fifteen per cent, The plaintiff-ap- 
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pellant lays. stress upon the fact that the 
defendant in his written statement pleaded 
that the short eollections were due to bad 
crops, whereas in his evidence he made out 
that the short collections were due to 
troubles arising from the Kisan Sabha 
movement, in which the plaintiff took a 
leading part. It appears from the judg- 
ment of the trial Court that these pleas 
were not entirely incongistent, since the 
defendant made out that the short collec- 
tions were partly due to the Kisan Sabha 
movement, and partly due to bad crops. 
The defendant produced. full accounts of 
his collections, and proved that he had 
filed suits for recovering arrears of rent, 
and both the Courts below have held that 
the defendant is not shown to have been 
negligent in making collections. In these 
circumstances I agree with the lower Ap- 
pellate Court that no case has been made 
out for passing a decree for profits based 
on the gross rental. 

. The second point raised by the plaintiff- 
appellant is that the defendant should not 
have been allowed any deduction on 
account of lambardari dues. In 1904 the 


plaintiff sold an eight-annas share of the. 


village to defendant, and one of the terms 
of the sale-deed was that neither party 
should be liable to pay lambardari dues 
to the other party. The plaintiff contends 
that the defendantis bound by this contract, 
and cannot claim lambardari dues in the 
face of. his. owu agreement to the -con- 


trary. 

The Court below held that-the defendant 
was not bound by this contract not to 
claim lambardari dues, since the right to 
such dues does not arise from any contract, 
but from statutory rules made by the 
Board of Revenue. Moreover, the defend- 
ant was not the lambardar when he pur- 
chased the share in 1904, and did not 
acquire his right to lambardari dues until 
he became appointed as lambardar. 

I do not think this argument is sound. 
The parties to the sale-deed clearly. sti- 
pulated that neither should be liable to 
pay lambardari dues to the other. This 
means that if the defendant was subse- 
quently appointed as lambardar, then 
he would not be able to claim lam- 
bardari dues from the plaintiff. The fact 
that the defendant was not lambardar at 
the timè of the agreement is immaterial. 
I see no reason .whatever in law or in 
equity why the parties shoyld not be 
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bound by their own agreement. The right 


to receive lambardari dues at five per cent, 
upon the land revenue is conferred by 
statutory rules made Ly ithe Board of 
Revenue, but it must be noted that this 
rate of five per cent.-isonly to be given 
to the lambardar in the absence of any 
agreement to the contrary. Rule 22, Board 
Circular No. 8, Department, III runs as 
follows :— < 

“Where-the amount which a lambardar, 
by virtue of his appointment, is entitled 
to receive from the co-sharers whom he 
represents, has been fixed by agreement, 
whether recorded in the village papers or 
not, such amount will (subject to the fol- 
une rule) continue to be payable to 

im." 

The following rule No. 23 shows that 
where the amount payable to a lambardar 
has been fixed by agreement, then the 
agreement can be repudiated by either of 
the parties thereto upon the expiry of the 
current settlement of the mahal, and if. 
there is no agreement recording the 
amount, then the lambardar will be entitl- 
ed to receive from the co-sharers, whom 
he represents, five per cent. upon the land 
revenue payable by them in respect of 
their shares, or such less amount as may 
be agreed upon between him and them. 

It is clear, therefore, that it is always 
open to the co-sharers to agree what 
amount is to be paid by way of remunera- 
tion to the lambardar. No minimum 
amount is fixed by law, and I think it is 
open to the co-sharers to agree that the 
lambardar, whoever he may be, shall not 
be entitled to claim any remuneration from 
the co-sharers whom he represents. I see 
no reason, therefore, why the agreement 
recording the remuneration payable tothe 
lambardar should not be valid and er- 
forceable between the plaintiff and the 
defendant. It will, no doubt, beopen to 
either of the parties to repudiate the agree- 
ment upon the expiry of the current 
settlement of the mahal, I, therefore, 
accept the appeal on this point, and decide 
that no lambardam dues can be claimed by 
the defendant. The amount of profits will 
be corrected accordingly. 

The other point argued by the plaintiff 
relates to the profits due from the land in 
which the defendant has or had under-pfro- 
prietary rights. It appears that the defend- 
ant had certain chakdari land, but when 
he acquired superior proprietary rights in 


[98 1. O, 1926] - 


the mahal, the Revenue Court ordered the 
chakdari land to be classed as khalsa land, 
on the ground that the under-proprietary 
rights merged in the superior proprietary 
rights. [agree with the Court below that 
‘this order by a Revenue Court cannot 
deprive the defendant of his under-pro- 
prietary rights, but it remains to be con- 
sidered whether or not the under-prop ie- 
tary rights still subsist, or whether they 
have become merged in the superior pro- 
prietary rights. I think no question of 
merger can arise unless and until the 
under-proprietor acquires full proprietary 
rights in the mahal, In the present case 
the defendant is not a sixteen-annas pro- 
prietor of the mahal in which his chakdari 
lands are situated, since the plaintiff ad- 
mittedly is a co-sharer to the extent of two 
annas. As the defendant, therefore, is not 
the sole superior proprietor 6f the ‘mahal, 
I think his under-proprietary rights can- 
not be considered to have merged in his 
superior proprietary rights, Ilagree with 
"the Court below, therefore, that the de- 
fendant is liable to account only for the 
under-proprietary rent. 

The respondent has raised a cross-objec- 
tion on the ground that the plaintiff could 
not claim anything on account of profits 
arising from certain miscellaneous plots 
(known as haqiat mutafarka) which belong 
to the defendant. These miscellaneous 
plots were excluded from the sale of the 
eight-annas share by the plaintiff to the 
defendant in 1904 but the plots were sub- 
sequently purchased by the defendant. 
The question whether these plots should 
be taken into account in calculating the 
profits due to the plaintiff, seems to me to 
have been settled by previous litigation. 
The two-annas share in respect of -which 
the plaintiff claims profits in this suit, 
formerly belonged toone Musammat Janaka, 
the plaintiff's aunt. This share was mort- 
gaged to certain persons, who assigned it 
to the defendant. Musammat Janaka sued 
the defendant in 1915 for redemption of the 
mortgage, and claimed mesne profits in- 
cluding her proportionate share in respect 
to the miscellaneous plots. The question 
of profits was keenly contested, and decid- 
ed against the defendant in all the Courts 
up tothe Court of the Judicial Commis- 
sioner. Ram Sahai, the defendant in this 
case, then instituted a suit against Jadu 
Nath, the present plaintiff, in the Civil 
Qourt claiming a refund of the profits 
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paid by him in the firat suit, The question 
was again fully contested, and the decision 
went against Ram Sahai in the highest 
Court of Appeal. The judgments of the 
Judicial Commissioners Court have not 
been produced in evidence, but I think 
it is unnecessary for me to consider the 
merits of the dispute, It appears that it 
has been decided finally between the 
parties, or. their predecessors-in-interest, 
that the miscellaneous plots have to be 
taken into account in calculating the 
profits due on the plaintiffs two annas 
share. I think Iam bound by these deci- 
sions, and accordingly I dismiss the re- 
spondents’ cross-objection with costs. 

The plaintiffs appeal is allowed on the 
point of lambardari dues only, and dismiss- 
ed on all other points. The plaintiff- 
appellant will get his costs throughout in 
proportion to his success. 

ALN. A. Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
SgcoNp Civin AprPEAL No. 177B or 1925. 
September 27, 1920. 

Present :—Mr. Prideaux, A. J. 0, 
HARDEO —PLAINTIFF—APPSLLANT 
versus 
RAMCHANDRA —DRFENDANT— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 2—Con- 
tinuing cause of action, tests of— Damages, suit for 
—Limitation—Obstruction from taking water from 
well, nature of injury. 

A cause of action in respect f which a plaintiff is 
entitled to have prospective damages assessed is dis- 
tinct from a continuing cause of action, that is to say, 
a cause of action which arises from the repetition or 
continuance of acts or omissions of the same kind as 
that om which the action has been brought. lp. 680, 
col. 2. i 

Where damage consequent on an act or omission 
rather than the act or omission itself is actionable, 
then, as the action is only maintainable in respect of 
the damage or is not maintainable until the damage is 
sustained, an action will lie every time damage accrues 
from the act. [ibid.] 

Obstruction from taking water from a well is a 
continuing injury. [p. 681, col. 1.) 
^ Narasimma Charya v. Ragupath Yacharya (3) and 
Sankaravadivelu Pillai v. Secretary of State for India 
(4), followed. 


Appeal against a decree of the First 
Additional District Judge, Akola, datéd the 
23rd February, 1925, in Civil Appeal 
No. 186 of 1924, - i 


l . * 3 
tor r qR 7 ee 


b, 
A 


630-.-. - 
Meesrs, V. Bose and P, N. Rudra, ‘for the 

Appellant. 

' Mr. M. B. Niyogi, for the Respondent. 
SgJUDGMENT.—The parties’ to this 
Htigation are brothers. In December, 1917, 
there was & partition between them, and 
at that partition 8. No. 58 of Mouza Pardi 
Asra éanie to the share of Hardeo, and an 
adjoining field S. No. 52 of the same 
village went to Ramchandra. In S. No. 53 
there was a garden’ of orange, mango, 
guava and lime trees. In S. No. 52 there 
was a well from which this garden was 
watered, At the partition there was an 
agreement betweén the parties that Hardeo 
hada right to get his trees watered from the 
well in S8. No, 52. But as in 1918 the 
defendant obstrueted the plaintiff from 
getting water from the well the latter filed 
a suit, and got an injunction against the 
defendant by which the defendant was 
directed to allow thé plaintiff to take water 
from the well for watering the old trees in 
field S. No. 53. The decree: in that case 
was passed on the 28th February, 1920. 
The parties came up to this Court in second 
appeal. The present suitis by Hardeo for 
damages caused to his trees by want of water. 
His ease is that his orange, mango, guava 
and lime trees had dried up in consequence 
of the defendant's obstruetion to ‘the 
plaintiff ffom getting water from the well. 
He filed two suits for damages : the first 
Suit No, 56 of 1922 inthe Court of the 
Sub-Judge, Basim, was filed on the 15th 


-March, 1922, for damages owing to the 


orange trees having dried up about the 
lst of April, 1920, in which he claimed 
Rs. 2,000; and the second was filed three 
days after the filing of the first, Suit No. 58 
of 1922 in the same Court, for damages 
owing to the other trees, viz., mango, guava 
and lime trees, having dried up about May, 
1921, amounting to Rs. 1,100. The two suits 
were heard together, and the first Court con- 
solidated and treated both as one claim 
and passed a single decree in which he 


gave the plaintiff Rs. 1,000 as damages. The 


Court held that thefact of destruction in 
1918 was res judicata by reason of the deci- 
sion in the -previous suit for injunction; 
that the destruction continued up to Octo- 
ber, 1921; and that the cause of action was a 
continuing one, the claim not being barred 
by limitation. 

On appeal the lower Appeal Court finds 
that the suits were rightly consolidated, 
that-the first Court had power to try the 
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consolidated suits, and that the suits could 
be brought. As regards the question of 
limitation, the learned Judge of the lower 
Appellate Court finds that the case is a 
simple ease of breach of contract and falls 
under Art. 115 of the Limitation Act, 
limitation commencing from the date .of 
the breach complained of in, 1918, and 
that the suit was, therefore, barred by limi- 
tation having been broughtin 1922. The 
Judge further held that the defendant was 
not liable for the value of the trees and 
found thatthe damages claimed are not 
direct and natural and. should not be 
allowed, Asto the extent ofthe damage 
the lower Appellate Court agreed with the 
opinion of the first Court, ; 
Now, it seems to me that the lower appel- 
late Court has gone radically wrong. Its 
decision is in fact this: In 1918 there was 
a breach of contract. The damage now 
complained of had not then accrued, but 
because the present plaintiff had not, in a 
suit for injunction, anticipated damages | 
isbarred now from getting compensation 
for causes of action that happened sub- 
sequent to the filing of theformer suit. It 
seems to me that this findingis neither 
commonsense nor good law. How could the 
plaintiff in 1918 complain of the damages 
caused in 1920-21, and how could. he sue . 
for damages when the cause of action had 
not accrued ? IJ have no doubt thatthisis . 
a case of continuing cause of action. As 
Lord Halsbury saysin Volume X of hijs 
Laws of England, page 310, “a cause of _ 
action in respect of which a plaintiff is 
entitled to have the prospective damages 
assessed must be distinguished from a 
continuing cause of action, that is to say, a 
cause of action which arises from the re- 
petition or continuance of acts or omissions 
of the same kindas that from which the 
action has been brought. Similarly, where 
the damage consequent on an act or cmis- 
sion rather than the act or omissicn itself 
is actionable, then, as the action is only 
maintainable in respect of the damage, 
oris not maintainable until the damage 
is sustained, an action will lie évery time 
damage accrues from the act.” ` In the case 
of Darley Main Colliery Co. v. Mitchell (1) the 
lessees of coal under the respondent's land 
worked the coal so as to cause a subsidence 
ofthe land and injury to houses thereon 
in 1868. Forthe injury thus caused the 
(1) (1886) 11 A. C. 127; 55 L. J. Q.B. 529; 54 Li T, 


! 
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" lessees made compensation. They worked 
no more, but in 1882 a further subsidence 
took place causing further injury. There 
would have been no further subsidence if 
an.adjoining owner had not worked his 
coal, or ifthe lessees had left enough sup- 
port.under the respondent's land. Aud in 
. that case it was held that the cause of action 
in respect of the further subsidence did not 
arise till that subsidence occurred, and that 
the respondent could maintain an action for 
the injury thereby caused. . d 

The same principle has been affirmed in 
Indian cases; see Dwarka Nath Gupte v. 
Corporation of Calcutta (2). The obstruction 
from taking waterfrom the well seems to 
me a continuing injury, sce Narasimma 
Chorya v. Ragupath Yacharya (3) and 
Sankaravadivelu Pillai v. Secretary of State 
for India (4). 

I agree with the Courts below as to the 
amount of damages, and think that as the 
plaintiff's suits are within time, the dama- 
ges assessed should be allowed. I, therefore, 
set aside the decree of the lower Appellate 
Court and restore that of the first Court. 
The respondent will pay the plaintiff. 
appellant's costs here and in the two lower 
Courts. 

G. R. D. Appeal allowed. 

(2) 18 C. 91 at pp. 96, 97; 9 Ind. Dec. (x. s.) 61. 

(3) 6 M. 176; 2 Ind. Dec. (x. s.) 401. 

(4) 28 M, 72; 15 M, L. J. 32. 


Cad 
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MADRAS HiGH COURT. 
APPEAL Suit No. 284 or 1922. 
April 16, 1926. 

Present :—Justice Sir Charles Gordon 
Spencer, Krt., and Mr. Justice Ramesam. 
YELKUR SUBHADRAMMA Anp ANOTHER 
—DEFENDANTS—APPELLANTS 
versus 
YELKUR VENKATASESHIAH CHETTY 
AND OTHERS—PLAINTIFFS— E ESPONDENTS. 

Hindu Law—Adoption—Authority to adopt—Swuit te 
declare authority to adopt given by deceased Hindu 
invalid, before udoption has taken place, whether main- 
tainable—D iscretion, in granting relief —Specific Relief 
Act (I of 1877), s. 42. 

A Court may, inthe exercise of its discretion, refuge 
to grant a declaration as to the invalidity of an 
authority to adopt before any adoption has been made 
in pursuance of it. [p. 682, col. 2. 

Quere:—Whether a suit is maintainable for a decla- 
ration that an authority to adopt is invalid when no 
adoption has actually taken place. [p. 682, col. 1.] | 

Appeal against a decree of the Court 
of the Subordinate Judge, Kurnool, in O, 


SUBHADRAMMA V. VENKATASESHIAH OHRTTY. 
. S. No. 51 of 1920, (O. S. No. 10 of 1990 on 
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the file of the District Court, Kurnool). 

Messrs. S. Doraiswami Ayyar and P, C, 
Rajagopalachari, for the Appellants. 

Mr. K.S, Krishnaswami Ayyangar, for the 
Respondents, 

» JUDGMENT. 

Spencer, J.—This suit was launched 
by the nearest reversioners of one Yelkur 
Ramayya, who died at Kurnool on Novem- 
ber 6, 1918, to obtain a declaration that 
the téstamentary authority to his wife to 
adopta son was invalid. Ramayya died after 
short illness of influenza which was widely 
prevalent in an epidemie form during 
the latter. part of 1918, and he was quite 
18 years of age at the time. He had no 
children but was possessed of considerable 
properties. The authority to adopt, which 
is marked as Ex. I, purports to have been 
executed on the day of his death at 10 or 
ll a.m. while he died at about 1 a. m. in 
the night. ltis conceded that no adoption 
has yet been made in pursuance of this ails 
thority. i 

Issue ITI raises the question whether Ex. 
I is & Willor only an authority to adopt 
The orly point in this issue is in its re- 
lation to the competency of a minor to 
make a Will. The Subordinate Judge has 
found that Ramayya was a minor and it 
is undisputed that even minors can give 
authority to their wives to adopt and 
manage their estates, although they may 
not dispose of their property by Will As 
the Subordinate Judge has found Ex. I 
to convey a power to adopt, the fact that 
it purports to take effect after the execu- 
tant's death is of no consequence, 

On the second issue the Subordinate 
Judge has found that the late Ramayya 
was in a state of sound disposing mind. 
That eonelusion is supported by the evi- 
dence of the District Medical and Sanitary 
Officer vide Ex. XII and other evidence 
and I see no reason to question the correct- 
ness of this finding. 


Issue IV relates to the maintainability 
of a suit for a declaration that an author- 
ity to adopt is invalid: when no adoption 
has actually taken place. In Sreepada Ven- 
kataramana v. Sreepada Ramalakshmamma 
(D) it was held by Benson and Sundara Aiyer 
JJ., that an authority tu adopt was nota 
proximate cause of injury to the rever- 


sioner’s rights and that it would not form 


(1) 12 Ind. Cas. 176; 35 M. 592; (1911) 2 M. W, N, 191, 
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a cause of action for a suit unless and 
until the widow exercised the power con- 
ferred. This case was followed by Napier 
and Sadasiva Aiyer, JJ., in Surayya v. 
Subbamma (21. Napier, J., who dealt with 
this point, Sadasiva Aiyer, J., agreeing, con- 
sidered that the decision in  Sreepada 
Venkataramana v. Sreepada  Ramalaksh- 
mamma (1) was in accord with the princi- 
ples laid down by the Privy Council in 
d a Kunwar v. Indur Bahadur Singh 
3). 

In Padmanabjudu v. Buchamma (4) Ayling 
and Seshagri, JJ., took a different view. 
Seshagiri Aiyer, J., thought that it would be 
more correct to say that, when there was no 
danger of immediate injury flowing from 
the act of setting up an authority to adopt, 
Courts should not grant relief in such cases 
rather than saying that a suit does not lie 
under such circumstances, Ayling, J., laid 
stress on the expediency of allowing the 
genuineness of disputed documents to be 
tested as early as possible owing to the 
difficulty of ascertaining the truth which 
tends to increase with the lapse of time. 
The point of law came up again in Som- 
ayya v. Annapurnama (5) wherein Wallis, 
O. J., and Ayling, J., preferred the author- 
ity of Padmanabjudu v. Buchamma (4) to 
that of Sreepada Venkataramana v. Sree- 
pada Ramalakshmamma (1). Ayling, d., 
quotes the authority of the Privy Council 
in Saudagar Singh v. Pardip Narayan 
Singh (6) while Napier, J., quotes the 
. authority of the Privy Council in Jaipal 
Kunwar v. Indur Bahadur Singh (8). 


While there is this conflict of authority, 
seeing that the suit has been tried and 
decided in the lower Court, it will be suffi- 
cient if we apply our consideration to the 
question whether the present is a case in 
which & Court with a due exereise of dis- 
eretion should grant a declaration before 
any adoption has been made. 

I wil now pass on to a consideration of 
the first issue whether the Will is genuine. 


(2) 53 Ind. Cas. 498; 43 M. 4; 26 M. L. T. 154; (1919) 
N. W. N. 580; 37 M. L. J. 405. 

(3) 26 A, 238; 311. A. 67; 8 C. W. N. 465; 6 Bom. L. 
R. 495; 14 M. L. J. 149; 8 Sar. P. O. J. 625; 7 O. C. 239 


(P.O). 

4) $ Ind. Cas. 702; 35 M. L. J. 144; 8 L. W. 335. 

5) 52 Ind. Cas. 380; 42 M. 699; 10 L. W 25; 26 M. L. 
T. 149: (1919) M. W N. 794. 

(6) 48 Ind. Cas. 484; 34 M. L. J. 67; 4 P.L. W. 52; 23 
M.L. T. 31; 16 A. L. J. 61; 7 L. W. 146; 270. L. J. 186; 
22 O. W. N. 436; (1918) M. W. N. 323, 20 Bom, L.R. 
509; 45 C 510; 45 I. A, 21 (P.O). 
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(After considering the evidence his Lord-. 
ship proceeded :—] 

Under these circumstances, I consider. 
that the Subordinate Judge was in error 
in granting the plaintiffs a declaration that 
the authority to adopt was not. genuine. 
I am inclined to think that it is a genuine 
document, At any rate the cireumstances 
are such that the Oourt should, in the exer- 
cise of its discretion, have refused the relief 
claimed. The consequence is that the ap- 
pealis allowed and the plaintiffs suit is 
dismissed with costs here and in the lower 
Court. 

Ramesam, J.-—I agree. It is not 
satisfactorily explained why no attempt was 
made to register the Will by applying to 
the Registrar (who is in the town) to go 
to the house of the testator as provided by 
law. Other grounds of attack on the genesis 
of the Willareinclusive. 

In these circumstances, seeing that the 
authorities on the question of law are con- 
flieting, I have no other alternative than to 
agree to the decision proposed by my learn- 
ed brother. 


V. N. V. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Fixsr OCiviu APPBAL. No. 203 or 1923. 
< June 15, 1926. 
Present: —Sir Grimwood Mears, Kr., Ohief 
Justice, aud Mr. Justice King. 
LAIQ SINGH—PzraINTIFF—ÁFPELLANT 
versus 
JAGDISH SINGH AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 

Appeal—Practice—Printing of record—Appellant, 
duty of. 
It is extremely desirable that an appellant in con- 
sidering what papers he should get printed must 
remember that there is no rule which says that he 
has only to print paperson which he relies in the 
sense that he need only print papers in his favour. 


He must print all the papers which he desires to use 


either by way of building up his case or by criticism 
destroying the case of the other side, that is, every 
‘document on which he can base any argument to 
show that his appeal should sueceed. This may in- 
erease the burden upon an appellant but it is the 
only safe course to pursue, and if the appellant does 
not follow this course he may be faced by the-position 
that in the absence ofthe evidence relied upon by 
the trial Court he is unable to advance any argument 
to satisfy the Appellate Court that the decision of the 
trial Court is wrong. [p. 683, col 2: p. 684, col. 1.] 
First appeal froma decree of the Sub- 


ordinate Judge, Jhansi, 
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Dr. N. C. Vaish, for the Appellant, 

Dr. K. N. Katju, for the Respond- 
ents, T 

JUDGMENT.—This was a suit 
brought by Laiq Singh against one Jagdish 
Singh and Musammat Gori Dulahin, widow 
of one Hamir Bingh. . The points that had 
to be decided in the case were mainly 
whether one Hamir Singh had been adopt- 
ed by Baldeo Singh, but the most import- 
&nt question of all was whether on the 4th 
November, 1919, Hamir Singh in his. last 
iliness had madea Will in favour of Jagdish 
Singh. The Will bearsthe date, 4th No- 
vember, 1919, and in the plaint it was de- 
finitely stated that the Will was a forgery 
and that was the issue on which this mat- 
ter was fought out." The evidence was very 
conflieting. There has been printed evi- 
dence in support of the theory that Hamir 
Singh was so ill for five or possibly more 
“days before his death that he was not in 
a physical or mental condition in which 
to make a Will. There has been printed 
the evidence of the Vaid, Munnu Lal, who 
. attended him and the evidence of three or 
four witnesses who were round his bedside, 
and they all concur in saying that for four 
or five days before his death Hamir Singh 
was unconseious, was wandering in his 
mind and certainly unable to understand 
the. text of a Willor to make his signature, 
and that in fact they were so much around 
him throughoutthe time that in fact no 
Will was ever presented to him. 

Now the learned Subordinate Judge had 
before him evidence of an entirely opposed 
character. Hesays: “The defendant Jag- 
dish and no less than five witnesses, Ram 
Dayal, Ram Nath, Sevak Ram, Ratan Singh 
and Ram -Bharose depose to the effect that 
Hamir Singh executed the Will and signed 
and thumb- marked it in the presence of the 
witnesses and that Hamir Singh was in 
his proper senses." The Judge also refers to 
the evidence of Avadh Behari Lal who said 
that Hamir Singh made part of his signa- 
nature ina peculiar manner and that he 
. recognised that. signature upon the Will, 
and in the result the learned Subordinate 
Judge, balancing these two completely anta- 
gonistic stories, came to the conclusion as a 
matter of fact, that the Will was a genuine 
doeument executed in the manner that 
Jagdish Prasad and the five other witnesses 
had deposed to. 

Laiq Singh appears in appeal; and he 
can only succeed by oversetting the finding 
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of fact of the learned Subordinate Judge 
who, on an examination of the evidence, has 
come tothe conclusion that the document 
is & genuine document. Laiq Singh has 
put before this Court some portion 
of the  paper-book but he has not 
printed the evidence of any of these 
witnesses whose testimony it is essential 
for him to get out of the way before he 
can succeed. Theconsequence is that Dr. 
Vaish, who appears on behalf of the appel- 
lant, has no material before him which 
he can present to us by way of criticism of 
the Judge's finding. He has told us that 
it is the practice for the appellant to print 
only those papers ‘on which he proposes 
to rely” and forthe respondent to do the 
same. It may be that bya happy chance 
the paper-book under those circumstances 
may, in some instances, be relatively com- 
plete, but we take entire exception to this 
statement of the practice, and if it is a 
practice which in fact exists, it should 
be altered. What is the obvious duty of 
an appellant who has to get rid ofa judg- 
ment against him? He will, of course, print 
evidence and documents in his favour but 
equal he must print evidence and 


‘documents which tell against him if 


it “is going to be a part of his case 
that the lower Court misdirected itself. 
As regards witnesses, it may be that the 
appellant thinks the Judge went wrong 
on a balance of testimony. It may be 
that he gave undue weight to the testimony 
of one witness or a class of witnesses or fail- 
ed to perceive faets which weakened or des- 
troyed the weight ofthe evidence of one 
or more witnesses. As regards documents, 
he may in the appellant's view have puta 
wrong construction upon a document which, 
though in terms favourable to the respond- 
ent,may yet be open to criticism by an 
appellant. Of course, an appellant may 
“chance” it and may, if he likes to take the 
risk, and omit documents which he thinks 
the respondent is certain to print. If he 
does so, then he may find himself in the 
position of the present appellant, who in 
the absence of the evidence of the witnesses 
relied upon by the Judge is unable to 
advance any argument to satisfy us that 
the decision of the Judge was wrong. We 
think it extremely desirable that appellants, 
in considering what are the papers to be 
printed, must remember that there*is no 
rule which says that the appellant is to 
print papers on which he relies in the 
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sense that he need only print papers in 
his.favour. The appellant :must print all 
the papers which he desires to use either 
by way of building up his case or by 
criticism destroying the case of the other 
side, that is, every document on which he 
cam base any argument to show that his 
appeal-should succeed.. This may increase 
the burden upon: an appellant but it is 
“the only safe.course’to pursue. We have 
discussed this matter at some length in 
order that: there may.be no question as to 
what is the. duty of an àppellantin those 
circumstances, The result is that this appeal 
fails and is dismissed with costs including 
in this Court fees on the higher scale. 

A. N. A,. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 109 
or 1924. 

. June 16, 1926. | 
Present:—Justice Sir N, R. Chatterjea, KT., 
and Mr. Justice Pagé, 

CHANDI CHARAN DAS AND ANOTHER ' 
—DEFENDANTS—-APPELLANTS  ' 

dt versus | 

t DULAL CHANDRA PAIK—PLAINTIFF— 


RESPONDENT, 

Hindu Law—Religious endowment— Construction 
of trust deed—Absolute dedication, what constitutes— 
Provision for payment of remuneration to members of 

` family as shebaits, effect of —Consensus of opinion 
among members, whether can convert debutter to 
secular property. 

The question whether an absolute debutter is created 
or there is merely a charge in favour of an idol 
depends upon the terms of the deed creating the trust 
and the circumstances of each case. [p. 685, col. 2.] 

Where the provisions ofa trust deed prima face. 

“show that there is an absolute dedication and a 
substantial part of the income fromthe dedicated 
properties is set apart for the purposes of the trust, 


the mere fact that the members of the family are . 


appointed shebaits,and are allowed to takea trifiing 
amount out of the profits ag remuneration as shebaiis, 
and“ permitted to remain in a portion of the house 
where the deity is located, will not justify a Court in 
oming to the conclusion that there was no absolute 
dedication. [p. 686, col. 2; p. 687, col. 1.] 
' Assuming that the consensus of the whole family of 
the donee can convert property absolutely dedicated 
by the donee to a family deity into secular property, 
such consensus must be of all the members, male and 
“female, who are interested in the worship of the deity. 
_[p. 687, cols. 1 & 2.] u 
‘Per Page, J.— The doctrine that consensus of.opinion 
among the persons interested in the worship ofa 
family deity can. convert the debutler property into 
secular property is incompatible with the spirit that 
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moves a pious - Hindu. to set up a thakur. for his 
family to worship and also with an absolute dedication 
of property to the deity. [p. 689, cols. 1 & 2.] e 


Appeal againat a decree. of the Subordi- 
nate Judge, 24-Pergannahs, dated the.7th. 


- March, 1924. 


Babus Girija Prasanna. Roy Choudliuri 
and Abinash Chandra. Gliose, for the Ap- 
pellants. 9E CT. 
Babus Nagendra Nath  Ghose; Pancha- 
nan Ghosal and Surjya Kumar Aich; for 
the Respondent, , UE ea D 


AC JUDGMENT. - ` t 
Chatterjea, J.— Ehis'appeal arises out 
of a suit for partition, accounts and for va- 
rious other reliefs. . - > -> 
The plaintiff-respondent is the daughter's 
son of one Lokenath Mandal.  Lokenath 
had two brothers, Tarak Nath and Hiralàl. 
Lokenath left his widow Monmohini, his 
daughter Ramani, the defendant No. 5, and 
his daughter's son Dulal Chandra, the plaint- 
if. Tarak Nath's widow, Uma Sundari, 
was the defendant No. 3 since deceased. 
Hiralal lefttwo sons Chandi, the defendant 
No. 1, and Kedar Nath, the defendant 
No. 2, and a daughter Bhabini, the defend- 
ant No. 4. : | 
Lokenath established a deity Sree Sree 
Radha Krishna Jiu in his dwelling-house 
in May, 1902. On the 20th July, 1902, he 
executed an arpannama (deed of endowment. 
On the 26th July, 1903, he executed'a Will. 
On the 31st July of the same year he exe- 
cuted an ekrar A codicil was executed on 
the lith November, 1904. NES 
On the 4th December, 1907, Monmohini 
obtained Probate of the Willof Lokenath, 
In 1912 the defendants Nos. Land 2brought . 
an administration suit against Monmohini 
and others, That suit was decreed in a 
modified form on the 5th September, 1913, 
by the trial Court. There wasan appeal 
by the defendants Nos.. l1 and 2 to the 
High . Court in R. A. No. 19 of 1914. 
There was à compromise between the par- 
ies, and a decree was passed by- consent on 


; 


‘the 25th July, 1916. Subsequently Monmo- 
.hini brought an account suit (No 9 of 1919) : 


against Dulal, the plaintiff, She died on 
the 10th November, 1919, and the suit was 
continued by the defendants Nos. l and-2 - 
which; however, was dismissed on the 17th 
January, 1921. The present suit was insti- 
tuted on the 5th August, 1921, ly Dulal as 
stated above. E ct 
The arpannama, dated the 20th July, 1802, 
was executed by Lokenath jn favour-of Sree 
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Sree Iswar Radha Krishna Jiu and runs as 
follows.:—"I, Lokenath Das Mandal, do exe- 
cute this arpannama or deed of endowment 
to- the following effect :—I have installed the 
idol Sree Sree Iswar Radha Krishna Jiu in 
my dwelling-house at No. 43, Beniapukur 
Lane. on Sth Jaistha, 1309, last after the 
performance of sacrifices, etc, and the said 
dwelling. house has come to be called a 
‘thakurbatt’, I am now duly performing 
the sheba (service) and puja (worship), eto., 
of the said Sree Sree Radha Krishna Jiu. 
But in order that the sheba and puja, ete., 
of the said idol may be duly carried on 
after my death, I, with that intention, make 
over, orendow once for all, the properties 
mentioned in the schedule to the said Sree 
Sree Radha Krishna’ Jiu, and become di- 
vested of all rights thereto. The said Sree 
Sree Radha Krishna Jiu thus becomes the 
absolute owner of the properties mentioned 
in the schedule from this day. The sheba 
and puja, etc., of Sree Sree Radha Krishna 
Jiu shall be carried -on and the manage- 
ment of the said debutier properties made 
and the expenses in connection therewith 
on the score of revenue and taxes, etc., de- 
frayed out of the income of the said pro- 
perties, Asit is necessary to appoint she- 
baits or trustees for duly performing the 
duties mentioned above, I appoint shebaits 
under the following conditions and rules. 
The shebaits shall carry on the sheba and 
puja according to the rules set forth below. 
I .shall perform the sheba, and puja, ete., as 
the sole’ shebait of Sree Sree Iswar Radha 
Krishna Jiu so long as I shall be alive; on 
my death, my wife Monmohini Dassi shall 
be shebait of the said Sree Sree Iswar Radha 
Krishna Jiu and, on her death, my daughter 
Ramani Dassi and on ‘the death of the 
latter, my hephew Kedar Nath Das Mandal 
and my daughter's son Dulal Chandra Paik 
shall jointly act as shebaits,and on the death 
of both of them, their heirs shall become 
the shebaits in succession. The shebaits 
shall ‘defray the expenses of deb sheba, etc, 
management of the properties and repairs, 
etc., out of the income of the properties 
hereby dedicated as per details given be- 
low, and shall credit the halfof the sur- 
plus income, after deducting the expenses 
thus incurred, to the tahbil of Sree Sree 
Iswar Radha Krishna Jiu and shall, at the 
end of every three years, appropriate the 
remaining halfof the surplus income, as re- 
muneration for their labour. The shebaits 
shall live with their family in the ‘thakur- 
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bari and perform the sheba, ete., of the 
thakurs 'idols). I, of my own accord and 
in sound health, execute this arpannam4 
or deed of endowment to the above effect.” 

The properties dedicated were mention- 


_ed inthe schedule to the deed, viz., pre- 


mises No, 14-1, Beniapukur Road which 
was let out at a monthly rent of Rs. 60, 
and the dwelling-house No. 43, now 93, 
Beniapukur Lane. 

Various questions were raised in defence, 
one of them being whether the endowment 
wasan absolute debutter or merely was an 


arrangement forthe benefit of the family 


with a charge for the deb sheba upon the 
properties. The first question, therefore, 
for eonsideration is whether.there was an 
absolute debutter, The arpannama states 
that Lokenath made over, or “endowed once 
for all, the properties mentioned in sche- 
dule to Sree Sree Radha Krishna Jiuand 
became divested of all rights thereto.” 
Further on it states that Sree Sree Radha 
Krishna Jiu thus became the “absolute 
owner of the properties mentioned in the 
schedule." These provisions prima -facic 
show that there wasan absolute dedication. 
The contention on behalf of the appellants 
that it is not absolute debutter is based 
upon the ground that half the surplus in- 
come isto be taken by the shebaits as re- 
muneration for their labour, and that the 
shebaits will have the right to reside in the 
house No. 53, Beniapukur Lane. 

It is urged that these two circumstances 
go to show that it was really a: device for 
the benefit of the family and that there 
was merely a charge ofthe deb sheba on the 
properties. 

The question whether an absolute de- 
butter is created or there is merely a charge 
in favour of the deb sheba depends upon 
the terms of the deed and the circumstances 
of each case. In the present case the in- 
come of the property No. 1 which was the 
only property let out was Rs. 60 per month 
although the income has in recent times 
increased, But in considering this question 
we have to take the income of the property 
atthe time of the execution of the arpan- 
nama, The expenses of the sheba of the 
deity stated in the schedule to the deed 
amounted to Rs, 527 per annum. That 
works outat about Rs. 44 permonth. The 
arpannama provides that the shebaits after 
defraying the expenses of the deb sheba 
etc., out of the income of the properties shall 
credit half of the surplus income to the 
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tehbil of Sree Sree Iswar Radha Krishna 
Jiu and shall, at the end of every three 
years, appropriate the remaining half of the 
surplus income as remuneration for their 
labour. It appears, therefore, that the 
shebzits were not to get anything under the 
deed for three years. That probably was 
to provide for any unforeseen contingency 
relating to the deb sheba expenses within 
three years, and it is only after the expiry 
of.every three years that the shebaits would 
get half the surplus income. The total 
surplus income would not exceed Rs. 16 
. a month, one-half of which is to be credited 
to the debutter fuad. The amount, there- 
fore, which would go to the shebavts is tri- 
fling and, moreover, this is to be enjoyed 
by them as their remuneration a3 shebatts. 

In the ease of Jadu Nath Singh v. Sita 
Ramji (1). the Judicial Committee observed 
as follows:;—' "The deed ought to be read 
just asit appears, and there is no reason, 
why it should not be construed as mean- 
ing simply what the language says, a gift 
for the maintenance of the idol and the 
temple, under which the idol is to take 
the property,and, for the rest, the family 
are to be the administrators and managers, 
and to be remunerated with half the in- 
come of the property. If the income of the 
property had been large, a question might 
have been raised, in the circumstances, as 
throwing some doubt upon the integrity 
of the settler's intention, but, as the entire 
income is only Rs. 800, it is obvious that 
the payment to these ladies is of the most 
trifling kind and certainly not an amount 
which one would expect in a case of this 
kind." l 

The learned Vakil for the appellants 
. relied upon the decisions of the Judicial 
= Committee in Sonatun Bysack v. Sreemutty 
Juggutsoondree Dossee (2)and Ashutosh Dutt 
v. Doorga Charan Chatterjee (3). Both these 
cases are, however, distinguishable. As 
pointed out by their Lordships in the case 
of Jadu Nath Singh v. Sita Ramji (1), al- 
though nominally there was a gift in 
Sonatun Bysack v. Sreemutly J uggutsoondree 
Dossee (2) at the beginning to the idol, 


Ind. Oas. 225; 44 I. A. 187; 210. W. N, 953; 

o» 1) ^2 1/20: 90 O. C. 200; 19 Bom. L. R. 687; (1917) 

M. W.N. 605; 26 C. L. J. 309; 39 A. 553;4 O. L.J. 

GMa. A.66; 2 Suth P. C. J. 37; 1 Sar. P. C. J. 
19 E. R. 455. | 

6 I. A. 182, 50, 438; 5 O. L.R. 296; 4 Sar. P. C. 

Suth. P. O. J. 694; 3 Ind, Jur, 571; 3 Shome L, 


J. 98; 3 
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that gift wasso cut down by subsequent 
disposition as.to leave it clear that the 
subsequent disposition ought to prevail 
rather than the earlier one, and that con- 
sequently there was no gift to the idol such 
as to make the property pass as. an ab- 
solute and entire interest in its favour. 
With reference to the case of Ashutosh 
Dutt v. Doorga Churn Chatterji (3) their 
Lordships observed:—‘It was a question 
of theconstruction ofa Will, taken as a 
whole, and it was said there was not a 
complete gift to the idol, it was eut down 
by the subsequent disposition to the family. 
Here there is no such cutting down. There 
is, in the beginning, a clear expression of 
an intention to apply the whole estate for 
the benefit of the idol and the temple, and 
then the rest is only a gift to the idol sub 
modo by.a direction that of the whole, 
which had already been given, part is to 
be applied for the upkeep of the idol it- 
self and the repair ofthe temple, and the 
other is to go for the upkeep of the mana- 
gers. There was no reason why the dis- 
poser should not nominate the members of 
his family as his managers, and he has done 
so. And there is nothing in that which 
militates against the propriety of his ear- 
marking a certain part of the money to re- 
munerate them as managers so long as they 
should so continue.” These observations 
apply to the present ease. 

As for the provision that. the shebaits 
would be entitled to reside in the house, 
it appearsthat only a portion of the -house 
isrequired for the location of the deity, 
and there is nothing wrong in the provi- 
sion that the shebaits should reside in the 
other portions of it. On the contrary, the 
residence of the shebaits in the house 
may be convenient for the proper per- 
formance of the sheba and puja of the 
deity. 

On the whole we agree with the lower 
Court in holding that there was an absolute 
debutter, "in 

It is contended that even if there was 
an absolute dedication the subsequent con- 
duct of the members of the family goes 
to show that the property dedicated was 
treated as secular property, and that the 
consensus of the whole family might in 
the case of afamily idol “give the estate 
another direction?" This contention was 
founded on the terms of the Will and the 
compromise between the parties which 
provided that all the members of Loke- 
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nath's family were to have the right of 
residence although the arpannama merely 
provided for the residence of the shebait and 
. his family. 
The proposition that in the case of a 
family idol, the eonsensus of the whole 
family might “give the estate another direc- 
tion" cannot be said to be settled. It ia 
based upon anobservation to that effect in 
the case of Konwar Doorganath Roy v. Ram 
Chunder Sen (4). Buttheir Lordships did 
not decide the question. There was in fact 
no question of consensus of the whole family 
in that case, for their Lordships observed in 
the next sentence: “No question, however, 
of that kind arises in the present case.” The 
above observation has, no doubt, been fol- 
lowadin this Court by Rampini and Sharf- 
` uddin, Jd., inthe case of Gobinda Kumar Roy 
Chowdhry v. Debendra Kumar Roy (5), where 
their Lordships said, following the above 
direction, that the properties dedicated toa 
family idol may be converted into secular 
property by the consensus of the family. 
In the case of Gopal Jew Thakur v. Radha 
Binode Mondal (6) however, it was pointed 
out that “where there isa consensus of all 
. the members ofthe family thereis no one 
to object to the diversion. of the endow- 
ment to secular uses, but the question whe- 
ther, in a case of an absolute debutter, where 
the property is absolutely vested in the 
deity, the successors of the members of the 
family, who give the estate another direction 
may notcallin question the diversion of 
the estate, did not arise nor was consider- 
ed by the Judicial Committee.” 

In considering thia question, the right 
of the deity in whom the properties have 
absolutely vested and the fact that a Hindu 
who endowsa family deity does so for the 
worship of his descendants from generation 
to generation have to be taken into account. 
It is to bs observed that in the recent case 
of Pramatha Nath Mullick v. Pradyumna 
Kumar Mullick (7) their Lordships directed 
a special guardian to be appointed of the 
deity in orderto protect its interests. 

But even if the consensus of the whole 


(4) 4 I. A. 52; 2 C. 341;3 Sar. P.O. J. 681; 1 Ind. 
Dec. (x. s.) 508 (P. O.). 
. (5) 12 C. W. N. 98. 

(6) 88 Ind. Cas. 616; 41 C. L. J. 396 at p. 426; A. I. R. 
1925 Cal. 996. 

(7) 87 Ind. Oas. 305; 52 O. 809; 30 C. W. N. 25; 23 A. 
L. J. 537; A. I. R. 1925 P. O. 139; 49 M. L. J. 30; (1923) 
M. W. N. 431; 41 O. L. J. 551; 2 O. W. N. 557; 27 Bom. 
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family can convert an absolute debutter 
property into secular property, such con- 
sensus must be of all the members, male and 
female, whoare interested in the worship 
of the deity. See Monmohon Ghose v. 
Siddeswar Dubay (8) and Lalit Mohan Seal 
v. Brojendra Nath Seal (9). In the present 
case the defendant No, 4 did not join in 
the compromise. . We are of opinion that 
the property which was .made absolute 
debutter was not converted into secular pro- 
perty in the present case. 

Having regard to our finding that there 
was an absolute dedication Ramani, defend- 
ant No. 5, is the present shebait after 
the death of Lokenath and his widow 
Monmohini. 

A question has been raised by the learned 
Vakil for the appellants that the present 
suit having been brought by Dulal, there 
could not be any decree passed in favour 
of Ramani, the defendant No. 5, more speci- 
ally as the suit was one for partition. That 
is so, but in order to decide which properties 
are liable to partition the Court has to 
decide whether some of the properties which 
are claimed as debutter are really obsolute 
debuiter or not, and as we have found that 
the properties mentioned in schedule ka of 
the plaint are absolute debutter properties, 
they will be excluded from partition. It is 
unnecessary to make any decree for pos- 
session in favour of Ramani (nor is it per- 
missible in this suit to do so) as the defend- 
ant No.5 Ramaniis already in possession 
as Receiver, and as stated above, she is the 
shebait after the death of Monmohini. 

It was contended by the learned Vakil 
for the appellants that Ramani's right as 
shebait was cut down by Lokenath in the 
ekrar subsequently executed by him. But 
it does not appear to be so. What was stated 
was that she was to take the adviee of the 
executors and certain other persons. That, 
however, does not take away her rights as 
shebait, < 

Itis also contended for the appellants 
that in the suit as framed there could be no 
provision made for the maintenance, jalpani 
and dnnuity of certain members of the 
family. But thesuit primarily relates to 
secular properties and the plaint prayed for 
directions as to maintenance, legacies and 
tiffin money; we think therefore, that there 


(8) 76 Ind. Cas. 213; 27 O. W. N. 218; A. L R. 1923 
al. 177 


(9) 96 Ind, Cas, 45; 53. C. 251 at p. 257; A. L, Roig 
Cal, 501. is En 


aa 
is nothing to prevent the Court from giving 
the directions whichithas given with respect 
to those matters, and we do not think that 
the decision of the Court below on those 
points is erroneous. 

Then thereis the question of the legacy 
of Rs. 3,000 in the favour of the plaintiff as 
mentioned in the Will. Two contentions 
have been raised by the ledrned Vakil for 
the appellants on this point. The first is 
that in the compromise decree there was no 
mention of the legacy at all and that, there: 
fore, Dulal must be taken to have given up 
his right to this legacy. It is true that this 
legacy of Rs. 3,000 was not mentioned in 
‘the compromise decree, but after stating 
the terms contained in cls. (1) to (8) in the 
compromise decree, it was provided that all 
other rights of the parties in the litigation 
“would remainintact and unaffected.” That 
being so, we do not think -that the plaintiff 
Dulal can be said to have given up his 
right to the legacy. It is further contended 
that the plaintiff Dulal having agreed to 
take one-third share of the property No. 141, 
Beniapukur Lane, must be taken to have 
given up his right to Rs. 3,000, because the 
Iégacy of Rs. 3,000 was to be realised bysale 
of the said property in case the money 
could not be raised by other means. We 
do not think that that is sufficient to show 
that Dulal agreed to give up his claim for 
Rs. 3,000 because the property might be 
divided into three shares subject to the 
charge for the legacy. Itis further to be 
observed that the arrangemént under the 
compromise was to inure only for the life- 
' time of Monmohini. 

The second contention is that even if the 
plaintiff is not to betaken as having given 
up his right tothelegaey he was entitled 
only to the sum of Hs. 1400, i.e, after 
giving credit forthesum of Rs. 1,000 which 
had been paid over tohim by Monmohini. 
There isa finding as to the said payment by 
Monmohini to Dulal in the judgment of the 
trial Court inthe suit which came up to 
this Court, and which was compromised 
but then that judgment was by consent 
‘of parties set aside and a consent decree 
was passed. In the circumstances, we 
think, the question whether the plaintiff 
received Rs. 1,600 from Monmohini should 
be enquired into. 

The defendants Nos. 1 and 2 claimed the 
expenses connected withthe worship during 
the time they had performed the sheba 
of the deity and the defendant No. 5, in 
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her written statement, prayed that the thakur 
might be made over to ber. Strictly 
speaking, in the suit as framed, neither the 
claim for the possession of the thakur on ` 
the part of the defendant No. 5 nor the- 
claim of the defendants Nos. l and 2, for 
the expenses in corinection with the deb sheba 
can be gone into. 

The parties, however, have agreed that the 
defendants Nos. 1 and 2 will make over the 
thakurtogether with ornaments and utensils 
(such as there might be) to the defendant 
No. 5 within one week of this order being 
Signed, and that defendant No. 5 will make 
over the expenses of the sheba of the 
thakur, that is, the amounts of expens- 
es incurred by the defendants Nos. 1 
and 2 for the period they have been 
performing the sheba since the death 
of Monmohini up to the date when they 
deliver possession of the thakur to the 
defendant No. 5. The parties are agreed 
that theamount of expenses for the sheba 
will be taken at Rs. 25 per month with the 
result that the defendant No. 5 will pay the - 
sum of Hs. 1,987-8 to the appellants. 

"The defendant No. 4 statesthat the arrears 
of her maintenance should be paid out to 
her. The Court below has found that she 
is entitled to maintenance. She can apply _ 
to the Court below for a direction upon 
the Receiver of the secular estate to pay her 
the amount of the arrears of her mainten- . 
ance. 

_The decree of the lower Court with regard 
to other matters except the direction in the 
decree "and she do get khas possession of 


the debutter properties described in schedule 


ka and of the said idol, 

^ And that the plaintiff do get Rs. 3,000 as 
legacy from the estate of Lokenath Das, for 
which portion of premises No. 14 . Benia- 
pukur Lane, may be sold if necessary” will 
stand. But the case will go. back to the 
Court below in order that the question 
whether the plaintiff received Rs. 1,600 from 
Monmohini may be goneinto. If he did 
receive it, the legacy payable to him will be 
reduced aecordingly. Itisfurther ordered by 
consent that the defendant do pay the sum , 
of Rs. 1,987-8 to the appellants as the ex- 
penses of the sheba of the deity incurred 
by them during the period they had been 
performing the sheba and that the defend- 
ants do make over the thakur together with 
ornaments and utensils (such as there 
might be, to the defendant No. 5 within one 
week of this order being signed, 
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The defendant No. 5 the contesting re- 
spondent will be entitled to costs, the hearing 


fee being assessed at five gold mohürs to be. 


paid by the defendants Nos. 1 and 2. Other 
parties will bear their own’ costs in this 
Court only. l 

The cross-objection is dismissed. No 
order as to costs. 

Page, J.—I ágree, We have come to 
the conclusion that underthe arpannama 
Lokenth dedicated and transferred the two 
properties—14/1 and 43 (now 53) Beniapukur 
Lane—absolutely to thedeity and became 
divested of all right and title thereto. After 
dedication Lokenath possessed only such 
rightsin relation to these properties as were 


.expressly given to him under thearpannama. 


As founder he was functus Officio, Gouri 
Kumari Dasi v. Ramanimoyi Dasi (10) and 
the only rights which he retained for him- 
self under the arpannama were those that 
appertain to. the office of shebait. What 


those rights are 1 endeavoured to explain | 


in Nagendra Nath Palit v. Robindra Narain 
Deb (11) and Lalit Mohan Seal v. Brojendra 
Nath Seal (9). The question.as to who ara 
the persons entitled to be shebazts in future 


was also canvassed. before us at the hearing: 
of the appeal. The answer to that question . . 
appears tome to present no difficulty. But 


until the death of Ramani no question as to 


the succession to.the shebaiti can arise, for 


under the drpannama itis specifically pro- 
vided that Ramani should be the sole 
Shebait with an unfettered right to exer- 
cise her powers in that behalf, It would 
be premature, therefore, in this case and 
during thé lifetime of Ramani, to decide 
any question as to the right of succession 
to the shebaiti in the future which can 
properly be taken into consideration only. 
after Ramani's death. A further conten- 
tion was raised by the appellants that 


there was a consensus of opinion among. 


all the persons interested in the worship 
of the deity that these two properties, 
which had been dedicated absolutely to. 
the deity, should be treated as secular 
property. In my opinion it is clear upon the. 
facts that no such consensus was proved. 
But it mist not be taken that [ should 


be prepared to hold that if. all persons. 


interested.in the worship of the deity are 
agreeable, they can validly: convert debutter 


(10) 70 Ind. Cas. 175; 50 O. 197; 26 O. W. N. 920; A. 
I. R. 1923 Cal. 30. 

(11) 94 Ind. Cas.212; 53 O. 132; 30 O. W. N. 389; A. 
I. R. 1926 Oal. 490. 
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into secular property, or that such a doctrine 
can be sustained as being in accordance 
with Hindu Law. Although this is not the 
occasion to express a definite opinion upon 
this vexed and still unsettled question, it 
appears to me, as at present advised and 
subject toany further argument that here- 
after may be presented when the questior 
arises for determination, that this doctrine, 

which is based upon a mere obiter dictum of 
Sir Montague Smith in Konwar Doorganath 
Roy's case (4) is incompatible with the 
spirit that moves a pious Hindu to set up a 
thakurfor his family to worship from gener- 
ation to generation, and also with an absolute 
dedication of property to the deity; 
Dharmadas Mandal v. Gosta Behary Mandal 
(12) and Monmohon Ghose v. Siddeswar 

Dubay (8). See also Sarkar's Hindu Law, 5th 
Edition at page 710. Gopal Jew Thakur v. 
Radha Binode Mondal (6) and Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick (1). 
I a in the order pr oposed. 


A N. pud modified. 
(12) 1] Tad. via 947; 16 O. W. N. 2 
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RANGOON HIGH COURT. | 
CivinL MISCELLANEOUS APPEAL No. 165 
or 1925. 
April 21, 1926. 

“Present :—dJustice Sir Benj jamin Herbert 
Heald, Krt., and Mr. Justice Chari. 
M. H. ARIFF— APPELLANT 
versus 
PERUMAL AND oTHERS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 161— 
Letters Patent (Rangoon), el. 18—Appellate Side Rules 
of the Rangoon . High Court, r. d—Appeal from Origi- 
nal Side—Limitation — Copy of judgment, whether 
necessary. ; 

The words “decree or order" as used in Art. 151 
of Sch. I of the Limitation Act are wide enough to 
cover & "judgment" in the sense in which that 
word is used in el. 13 ofthe Letters Patent of the 
Rangoon High Court. [p. 6*0, col. 2.] 

The period of limitation for an appeal under el. 13 
of the Letters Patent of the Rangoon High Court from 
a judgment of the High Court on its Original Side 
is, therefore, 20 days “from the date of the judgment 
s Art. 151 of Sch. I of the "Limitation Aot. 
[ibt 
Rule 5 of the Appellate Side Rules of the Rangoon 
High Court applies to appeals against judgments ofthe 
Original Side under cl. 13 of the Letters Patent 
and inthe case of such appeals, therefore, the 
memorandum of appeal must be accompanied by a 
certified copy of the judgment which is under appeal 
unless the Court dispenses therewith. [ibid.]e 

Appeal against an order of the High 
Courton the Original Side, in Civil Execu- 
tion No, 161 of 1921. 
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JUDGMEN'T.—This is an appeal under 
el. 13 ofthe Letters Patent of this Court 
from a judgment of this Court on the Origi- 
nal Side. - ` 

Article 151 of the First Schedule to the 
Limitation Act which provides a period of 
limitation for appeals from a “decree or 
order” of a High Court in the exercise of 
its original jurisdiction and allows ZÜ days 
from the dateof the decree or order, has 
hitherto been held to apply to such appeals 
in this Court. 

The judgment which is under appeal was 
passed on the 10th of July, 1920. 

The memorandum of appeal was present- 
ed on the Appellate Side of this Court on 
the 30th of July, 1925, and so would have 
been in time if properly presented. But it 
was not accompanied by acertified copy of 
the judgment, 

Rule 5 of the Appellate Side Rules says 
that memoranda of appeal shall be accom- 
panied by certified copies of the decree or 
order against which the appeal is made and 
the judgment on which such decree or order 
is founded but that the Court may dispense 
with the copy of judgment. 

Appellant did not apply for such dispen- 
gation. On the contrary his learned Advo- 


cate contended that under the rules no copy ` 


of the judgment was necessary because the 
appeal was against a “judgment” and not 
against a “decree or order" so that r. 5, 
which refers only to appeals against a 
“decree or order,’ did not apply. 

The Judge before whom the memo- 
randum of appeal was laid for orders direct- 
ed that itshould not be accepted without a 
certified copy of the judgment. 

That order was made on the 12th of 
August and the memorandum of appeal was 
returned tothe Advocate, who acknowledg- 
ed receipt on the 13th of August. 

On the 3lst of July that is after the 
period of 20 days had elapsed appellant had 
applied for a copy of the judgment. The 
estimate of copying fees was communicat- 
ed to him on the same day but he did not 
complete the application for the copy until 
the 14th August. The copy was ready on 
the 20th of August and appellant took 
delivery of it on the 21st of August and on 
that date presented the memorandum of 
appeal again, duly accompanied by a certi- 
fied copy of the judgment. 

The matter now comes before us on the 
preliminary question of limitation. 

Appellants learned Advocate still con- 
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tends that no copy of the judgment was 
necessary because r. 9 does not apply, and 
he now goes further and says that Art. 151 
does not apply because that Article also 
mentions appeals from a "decree or order" 
only, and appeals under cl. 13 of the Letters 
Patent areappeals from a judgment, and 
not from a decree or order, so that there is 
no period of limitation prescribed for 
them. 

No authority on this last point has been 
cited .and we areof opinion that the words 
“deeree or order” as used in Art. 151 are 
wide enough to cover a “judgment” in the 
sense in which that word is used in cl, 13. 

We, therefore, hold that the period of 
limitation for an appeal under cl. 13 of the. 
Letters Patent from a judgment of this 
Court on its Original Side is 20 days from 
the date of the.judgment, such appeals 
falling under Art. 151 of the First Schedule 
of the Limitation Act. 

The question whether or not a certified 
copy of the judgment appealed against was 
necessary remains for consideration. 

We see no reason to doubt that r. 5 was 
intended to apply and does apply to appeals 
against judgments of the Original Side 
undercl 13 of the Letters Patent, no author- 
ity to the contrary having been cited. 

We hold, therefore, that in the case of 
such appeals the memorandum of appeal 
must be accompanied by a certified copy of 
the judgment which is under appeal, unless 
the Court dispenses therewith. 

As we have said no application for such 
dispensation was made, and the Judge 
ordered the copy to be filed, so that the 
Court did not grant the dispensation ex 
mero motu. 

No application for an extension of. time 
under s. 5 of the Limitation Act has been 
made and no grounds for such extension 
have been suggested. It seems probable 
that the matter was one of mere neglect 
and that the presentation of the memo- 
randum of appeal without the copy of judg- 
ment was a mere device to secure an 
extension of time for which no grounds 
under s. 5 existed. 

However that may be, it seems clear that 
the appeal was not properly presented with- 
in the period of limitation. 

No question of any allowance for the time 
requisite for obtaining the copy ofthe judg- 
ment «rises, since the application for the 
copy was not made until after the period 
of limitation had expired and was not com 
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pleted until long after the expiry of that 
period. l 

We are bound in these circumstances to 
hold that the appeal was time-barred and 
to dismiss it on that ground. 


Appellant will pay respondents’ costs,- 


Advocate's fee to be two gold mohurs. 
Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
CIVIL APPEALS Nos. 164‘anp 406 or 1923. 
May, 5, 1926. 
Present:—Jusice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Ramesam. 
NIMMAGADDA SESHAYYA AND | 
ANOTHER—DEFENDANTS—APPELLANTSIN A. 8. 
No. 164 AND Responpents IN No. 406 or 1923 

VETSUS 
OHRRUKURY MEENAKSHAMMA 
AND OTH«RS—PLAINTIFFS— RESPONDENTS 
IN A. S. No. 164 AND APPELLANTS IN No. 406 


or 1923. 

Registration Act (XVI of 1908), ss. 17, cl. 2 (8), 49 
—Relinquishment by legatee of interest in immoveable 
property in lieu of cashi—Agreement to execute re-con- 
veyance—Document of release, admissibility in evidence 
without registration— Part performance, doctrine of — 
Agreement given effect to—Sale-deed not executed—Surt 
by legatee for recovery of property relinquished, marn- 
tainability of—Guardian and ward, transactions 
between—Court, duty to scrutinise. 

Where, in a suit by a legatee for recovery of 
certain immoveable property bequeathed to him, the 
defendant who was in possession of the estate relied 
upon an unregistered document by which the plaintiff 
received a cash consideration for the lands bequeathed 
to him and relinquished his rights therein and agreed 
to re-convey the lands: 

Held, (1) that the agreement since it contemplated 
the execution of another document, was admissible in 
evidence without registration; yp. 693, col. 2.] 

Pichikala Mangamma v. Pami Ramamma (1) and 
Rajangam Ayyar v. Rajangam Ayyar (3), followed. 

(2) that though the sale-deed contemplated was not 
executed part performance of the agreement by pay- 
ment and acceptance of the consideration was a valid 
defence to the claim ofthe plaintiff. [ibid.] 

Vizagapatam Sugar Development Co. v. Mathurama- 
reddi (4), followed. 

A transaction between a guardian and ward must 
be scrutinised with great care and if the ward is not 
represented by independent persons the transaction 
must be regarded with suspicion. [p. 692, col. 2.] 

Appeal against a decree of the Court of 
the Subordinate Judge, Masulipatam, in 
O. S. No. 5 of 1919, dated the 21st Novem- 
ber, 1922, 

Messrs, T. Rangachariar and K. Kames- 
wara Rao, for the Appellants. 

Messrs. T. V. Muthukrishna Iyer and N. 
Muthuswama Iyer, for the Respondents. 

JUDGMENT. 
IN A. S. No. 164 or 1923. | 


Defendants Nos.1 and 2 are the appel- 
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lants before us. The suit was for the 
administration of the estate of one Anki- 


. nedu of Chandrala inthe Kistna District. 


The following pedigree shows the relation- 
ship of the parties:— 


f aa kal Tak E TRUCK EUN 
Father Sister 
Son 


3 
Ankinedu 
dde dn testator.) 


Venkatachala. 


f | 
Plaintiff Defendant Defendant 
aged 11. No. 6, aged 20 No. 2, 
married in 1908. aged 25. 


\ 
Venkataratnam. Defendant 
No.1 


| 
Nagayya. 


The plaintiff is the daughter by the 
second wife of Ankinedu and the 2nd and 
6th defendants are daughters by the first 
wife. Ankinedu died in December, 1908, 
having previously executed a registered 
Will(Ex. E) dated 6th January, 1908, the 
genuineness of which is not in dispute. 
In this Will he refers to the son of the ?nd 
defendant, Naigiah, as his informally 
adopted son. Under this Will a sum of 
Rs, 800 was given to the plaintiff and 


. Rs. 1,000 to the 6th defendant, and these 


sums were to be paid by the adopted son 
after his attaining majority. The adopted 
son died within 5 months after Ankinedu's 
death. He also bequeathed Item No. 1 of 
this suit being 2 acres out of 396 acres 
in S. No. 159 to the 6th defendant and Item 
No. 4 being 310 acres of S No. 1€4 to the 
plaintiff. The suit was brought for the 


recovery of the properties so bequeathed ~ 


to the plaintiff as part ofthe administra- 
tion. TheSubordinate Judge gave a decree 
not only in favour ofthe plaintiff but also 
in favour of the 6th defendant who was 
transposed in the course of the suit as 
9nd plaintiff, and defendants Nos. 1 and 2 
appeal. 

At the time of Ankinedu's death the 
plaintiff was aged 11, 2nd defendant 25 
and ibe 6th defendant 20. The ages as 
given in the plaint have not been denied 
in the written statements. The sifit was 
filed in December, 1918, just about 3 years 
after the plaintiff attained majority. Sixth 


* 
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defendant filed a written statement on 4th 
August, 1919, in which she said that she 
should get the properties bequeathed to 
her. She did not care to file a suit or 
make a claim up to then, The trial began 
in February, 1920, when plaintiff's Ist wit- 
ness was examined and some documents 
filed. The case was then taken up for trial 
again. Then it is said that both sides 
consented to evidence on certain issues 
being reserved and the remaining issues 
were taken up for trial. After some fur- 
ther trial on the llth of August the case 
was adjourned to 13th September. The 
trial went on, on the 13th and 14th and 
after amendment of an issue, on the 15th, 
20th, 21st, on 5th October, 26th October, 
22nd November and 15th December. On the 
last day, that is, 15th December, a note was 
made that it is not necessary to examine 
the plaintiff and 6th defendant. Arguments 
were heard on the 16th and findings given 
on the issues tried on the 17th. The Sub- 
ordinate Judge was then transferred and 
the rest of the suit was tried by another 
Subordinate Judge. On the 16th Decem- 
ber, the 6th defendant filed a petition 
praying that she should be transposed as 
the 2nd plaintiff. It was finally ordered by 
his successor on 27th July, 1921. The 
main contention of defendants Nos, land 
2 was that the claims ofthe plaintiff and 
6th defendant were settled in 1913 and 
1912 respectively under Exs, 2 and 3 (plaint- 
iff) and 4 and 5 (6th defendant). Of these 
four documents Exs. 2 and 4 are receipts 
for the legaciesand Exs. 3 and 5 areagree- 
ments under which the plaintiff and the 
6th defendant purport to agree to receive 
a cash consideration for the lands bequeath- 
ed to them and to re-convey the lands by 
proper documents. Issues Nos. 4 and 5 
relate to these documents, The First Sub- 
ordinate Judge who tried these issues found 
that all these documents were not genuine. 
He also held that Exs. 3 and 5 were in- 
admissible for want of registration. This 
is the main point inthe case. 

Though the Subordinate Judge has dealt 
with the defendants’ case as if it is similar 
both for the plaintiff and the 6th defendant 
and though the appellants’ Vakil also 
argued it on the same footing it seems to us 
that the circumstances are really different 
and it will therefore, be convenient to 
take*up the case of the plaintiff and the 
6th defendant separately. 

Taking up the case of the plaintiff it 


‘by the time he went. 
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is admitted that when Ankinedu died the 
plaintiff continued to be under the protec- 
tion ofthe 1st and 2nd defendants, as the 
2nd defendant was her elder half sister 
and ihe Ist défendant had been living 
with Ankinedu ever since his marriage 
some years before Ankinedu’s death, 
Plaintiff's marriage was celebrated in 1910 
by lst defendant (P. W. No. 2). Two years 
after, the marriage was consummated but 
even after consummation the plaintiff con- 
tinued living at Ohandrala in Ist defend- 
ants house and was only going now and - 
then to her husband's house. She left the 
Ist defendant's house only two years before 
suit. Though the Ist defendant denied 
this in his written statement he adduced - 
no evidence on this matter. At the time 
of the alleged settlement in 1913, therefore, 
the plaintiff was actually the ward of the 
lst and 2nd defendants anda transaction 
between a guardian and ward must be 
scrutinised. with great careand if the ward 
is not represented by independent persons 
the transaction must be regarded with 
suspicion. According to the evidence of 
D. W. No. 1 the plaintiff had no relation to 
look after her interests and the matter was 
settled by D. Ws. Nos. 2 and 3 who acted as 
arbitrators. Defendant's witness No. 2 is a 
Village Munsif and D. W. No.3 is a distant 
relation. Both of them imply that they did 
not act as arbitrators. Defendant's witness 
No. 2 says that before he went the disputes 
were settled. Defendant's witness No. 3 also 
says that the documents were being written 
Exhibits 2 and 3 
were attested by these two witnesses and : 
also purport to be attested by a third man 
named Nimmagadda Venkatasubbiah who 
is described as nephew of 6th defendant's 
husband but has not been called. They 
were written by D. W. No. 1. The lst 
defendant says that he was induced by his 
wife, the 2nd defendant, to settle the claim 


ofthe plaintiff under Exs.2and 3. Neither . 


the 2nd defendant nor the plaintiff gave evi- 
dence. Exhibits 2 and 3 purport to bear . 

thumb impressions of the plaintiff, They are: - - 
mere smudges black soot and no practical... 
use can be made of these impressions. They 
are undoubtedly suspicious as the Subordi- - 
nate Judge says. Defendant's witness No..1 
says that the lst defendant, took the impres- 
sion but cannot say which finger was used. 
Defendant's witness No. 2cannot say whotook 
the thumb impression. Defendant's witness 
No. 3eannot explain why there were two 
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. fingerimpressions. Defendant's witness No. 
2 says only Rs. 600 was paid though, under 
‘thé two documents, Rs. 1,400 is purported to 
have been paid. It is impossible to believe 
this story. We do not think there was any 
settlement at the time when the plaintiff 
wasa girl of 16 with no independent ad- 
vice, and the documents, Exs. 2 and 3, can- 
not be áecepted as genuine. We agree 
with the Subordinate Judge in refusing 
to accept the settlement relied on by de- 
fendants Nos. land 2, so far as plaintiff 
is concerned. The appeal is dismissed, so 
far as plaintiff is concerned with plaintiff's 
costs. 

But when we come to examine the cases 
of the 6th defendant, the matter bears a 
different complexion. In almost every cir- 
cumstance there is difference between the 
case of the 6th defendant and the case of 
the plaintif, In 1912 when the claim of 
the 6th defendant was supposed to have 
been settled the 6th defendant was aged 
about 23 or 24 and had her husband to 
advise her. Though a suggestion was 
made in cross-examination of the Ist de- 
fendant and denied, that he was a fool, 
there is nothing to support the sugges- 
tion. Exhibits 4 and 5 bear his sig- 
nature. The other attestors prove it and 
he hasnot goneinto the box to deny it. 
Nor did the 6th defendant go into the box 
to deny the transaction. She wasa major 
at the time of the transaetion unlike the 
plaintiff. There are no thumb impressions 
on Exs. 4 and 5. They were written by 
D. W.'No.7 and attested by D. Ws. Nos, 4, 
5 and 6 besides the 6th defendant’s husband. 
D. W. No. 4 is related to D. W. No. 5 and 
both the witnesses are specially connected 
with 6th defendant’s husband. It is also 
shown by the evidence of these witnesses 
that just before the date of the settlement 
the marriage of the 6th defendant's daughter 
had been resolved upon and sheand her 
husband came to Chandrala for inviting 
defendants Nos. l and 2, The payment of 
thelegacy and the agreement to sell the 
land-for money are made probable by the 
fact that money would probably be required 
for the marriage. Defendant'switness No. 6is 
acultivator. It has not been shown that hewas 
interested in the lst defendant. Thesignature 
of the 6th defendant's husband is also proved 
by D. W. No.8 who is a relation and who files 
Exs. 6 series, all of which bear his signature. 
On acomparison of the signatures we find 
that the signatures in Exs, 4 and 5 strongly 
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resemble those in Exs. 6 series. The Sub 
ordinate Judge's remark that Ex.5 is an 
old stamp paper is incorrect nor is the 
statement about D. Ws. Nos. 4 and 5 justified 
that they are such as will not hesitate to 
fabricate documents the only basis for the 
remark being Exs. G and H, certain judg- 
ments in other suits in which they gave evi- 
dence. The long silence of the 6th defend- 
ant from 1908 up to 1918 and even after the 
filing of the suit up to 1920 has not been 
properly explained. We, therefore, think 
that the settlement with the 6th defendant 
was a perfectly genuine transaction. The 
lst defendant having one genuine transac- 
tion torely on fell into the temptation of 
concocting another in imitation of it and 
he forged Exs. 2 and 3 to repel the plaintiff's 
claim. When the Subordinate Judge heard 
the case and his attitude against the 2nd 
defendant was known, the 6th defendant in 
her turn was tempted to press her claim by 
making an application for baing trans- 
posed as plaintiff, and her expectation was 
justified by the finding actually reeorded 
on the 17th December. Butit seems to us 
the lower Court is mistaken in considering 
the case ofthe plaintiff and the 6th defend- 
ant to be alike. It must be remembered that 
the 2nd and 6th defendants were full sisters. 
It looks more probable that the 1st and 2nd 
defendants while satisfying the claim of 
the 6th defendant who was the 2nd defend- 
ant's full sister in 1912, the time not being 
appropriate for settling the claim of the 
plaintiff who was a minor, postponed it and 
later on drove the plaintiffto Court. Exhibit 
5 purports to be only an agreement and 
contemplates the execution ofanother docu- 
ment. It is, therefore, admissible in evi- 
dence, see Pichikala Mangamma v. Pami 
Ramamma(1), Ramabrahmam v. Kottayya (2) 
and Rajangam Ayyarv. Rajangam Ayyar 
(3) and thougn the sale-deed contemplated 
was notexecuted, the part performance of 
the agreement by payment and acceptance 
of the consideration is certainly a defence to 
the claim of the 6th defendant. [See Vizaya- 
gapatam Sugar Development Co, v. Muthu" 


ramareddi (4)] We think the decree of the 

(1)16 Ind. Oas. 587; 37 M. 480; 12 M. L. T. 262: 
(1912) M. W. N. 917. 

(2) 21 Ind. Oas. 777. 

(3) 69 Ind. Cas. 123; 47 M. 373at pp. 380, 381: 31 M. 
L. T, 138;4 U. P. L. R. (P. O) 85: 18. L. W.615: A. 
I. R. 1922 P C. 286; 27 O. W. N. 561; 4£ M. If J, 745; 
370. L J.435; 21 A L.J. 460; 59 I. A. 134 (P. C.). 

(4) 76 Ind. Cas. 886; 46 M. 919; 45 M. L. J. 528; A. 
cR. Mad. 271; 33 M. L, T. 53; (1921) M. W. N. 14 
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SubordinateJudgein favourofthe6th defend- 
antmustbereversed and her claim dismissed 
with the costs of the appellants throughout. 
The question oflimitation does not, there- 
fore, arise. 


There are one or two subsidiary points 
raised in the appeal. One is, what is the 
rate of interest towhich the plaintiff isentitl- 
ed on the legacy and on the profits on the 
land. She herself claims the rate of 6 per 
cent. The Subordinate Judgehas granted 
a decree at the rate of 12 per cent. We do 
not think the. plaintiff should be given a 
deeréà forinterest at a rate higher than 6 
percent. Sofar asthe legacy is concerned 
interest wil run from 1st May, 1912. As 
to profits, interest on each year's profit will 
run from Ist July succeeding the year. 
There is only one other matter which 
remains to be dealt with, One of the items 
forthe income of which the lst defendant 
was made accountablein the administration 
is Item No. 12. Itis said that taking accounts 
for the purpose of administration becomes 
important in view of the possibility that 
there may not be enough money to pay the 
legacy due tothe plaintiff, and in view of 
this the question is to be considered. The 
Ist defendant claims this item as his own. 
Exhibit 20 is amortgage-deed executed by 
the deceased Ankinedu and the Ist defend- 
ant on 9th May, 1907. It was executed for 
the purpose of discharging a debt due on 
an earlier mortgage-bond, Ex. 25, dated 
16th September, 1905, and for the purpose 
of purchasing Item No.12. Item No. 12 was 
purchased a few days before Ex. 20, that is, 
on 27th April. 1907, by Ex. 13. It is contended 


for the respondents that it may be presum- ` 


ed to belong to both as the debt was con- 
tracted by both the executants. If there 
were no further light on the matter it may 
be that this is the presumption butin the 
Schedule to Ex. 20, Item No, 12 was described 
as which is in the possession and enjoyment 
of Seshiah out of us as of right" * * * x, 
The sale-deed, Ex. 13, also stands only in 
1st defendant's name. The description in the 
Scheduleof Item No. 12 is very significant, for 
in the case of other plots referred to inthe 
Schedule they were described as 

1) which is inthe enjoyment of Seshiah 


of usas of right; 


(2) which is in the enjoyment of both of 
us and in the case of another plot, the 
boundary is described as “the site of 
Seshiah out of us" while in another case the 
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.boundary is described as “Ankinedu’s eite." 

These recitals show that the ownership of 
the properties was kept distinct, however 
much the father-in-law and son-in-law were 
living together. His plea of illatom son-in- 
law wasnot accepted in the Court below 
and was not arguedin appeal. The owner- 
ship of the properties cannot, therefore, be 
considered as joint. It may be that the 
lst defendant's share of the debt under 
Ex. 20 consists of the whole money that 
went to discharge Ex. 13 and partof the 
debt due under Ex. 25. We cannot now 
go bebind the recitals in Ex. 20 and adjust 
accounts between Ankinedu’s estate and 
the lst defendant. We must hold that, while 
the Ist defendantis liable to the extent of 
his half share for the debt under Ex. 20, 
and Ankinedu's estate for, the other hand, 
Item No. 12 must be regarded as wholly be- 
longing to the lst defendantand all accounts 
must be taken only on that footing. If 
there isa surplus out of the income enough 
to pay the plaintiffslegacy then there is 
nothing more to administer. The decree 
should beconfined merely to awarding the 
specific properties claimed by the plaintiff, 
The defendants can, if they choose, by 
offering to pay down the legacy and the 
mesne profits decreed to plaintiff avoid all 
inquiry into the accounts of the estate for 
the purposeof the administration if they 
think it is worth their while to do so. But 
the administration has to be gone into if 
the 1st and 2nd defendants insist that there 
will not be enough surplus to pay the cash 
amounts decreed to the plaintiff, that is 
the legacy and the mesne profits. 

There is a cross-appeal, A. S. No, 406 of 
1923, It is by the plaintiff only and relates to 
half of Item No. 4, the Subordinate Judge 
having given a decree only for half theitems 
sued for on the ground that only half of it 
belonged to Ankinedu’s estate and the other 
half belonged tothe Ist defendant. It is 
admitted that the Will does not raise any 
case of election. It appears from Ex, 2 


that the lst defendant's brother Venkata- ` 


ratnam is the son-in-law of Venkatachalam, 
Ankinedu's brother and he was living to- 
gether with his father-in-law just as the 
]st defendant was living with Ankinedu 
and asthe properties ofthe two families got 
mixed up there was an agreement referring 
to arbitration, Ex. A. The Subordinate 
Judge finds, relying on this document, 
that Item No. 4 belongs jointly to Ankinedu 
and the ist defendant. This finding must 


- 
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ba accepted. The cross-appeal fails and is 


dismissed with costs, ; 
V. N. V. Appeal allowed in part. 





NAGPUR JUDICIAL COMMIS- 
SION GER’S COURT. 
` Sroonp Orvin APPEBAL No 132-B or 1923. 
October 21, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
VENKATRAO—P LaintTIFF—APPELLANT 
Versus 
GANPAT AND OTHERS—DEFENDANT3— 
RESPONDENTS. 

Mortgage—Merger—Subsequent mortgage renewing 
prior mortgage—Later mortgage invalid—Mortgagee, 
whether can fall back on previous mortgage—Suit on 


subsequent mortgage—F'ailure to plead previous mort- 
gage—Rea judicata—C. P. C. (Act V of 1908), s. 11, 


Expl. IV. 
If a subsequent mortgage renewing an earlier one 


is invalid for want of legal attestation, the prior 
mortgage which was intended to merge in the later 
mortgage is not extinguished and the mortgagee 
can fall back on the earlier mortgage provided his 
rights thereunder are not barred. [p. 695, col. 2; p. 696, 


col. 1. 
Li Chandi Lal v. Sheoraj Singh (l)and Dhiraj- 


singh v. Rajaram (2), relied on. 

The failure of the mortgagee in a suit on the 
later mortgage to fall back on his previous mortgage 
does not operate as res judicata and bar the institution 
of a suit on the earlier one if he was ignorant at the 
time of the institution of his suit of the flaw which 
vitiated the subsequent mortgage. [p. 696, cols. 1 & 2.] 

A decision not material for the proper determina- 
tion of a suit cannot operate as res judicata, [p. 696, 


col. 1:] rer 
Appeal against a decree of the District 


Judge, Amroati, dated the 31st January, 
1923, in Civil Appeal No. 101 of 1922. 

Mr. R. R. Jaiwant, R. B.; for the Appel- 
lant. 

Messrs. K. K. Gandhe, S. K. Ghosh and 
D. T. Mangalmurti, for the Respondents. 

JUDG MENT.—This 
raises two questions: (1) whether the plaint- 
iff can fall back on the earlier mortgage of 
lith April, 1904, after having failed in his 
suit based upon a later mortgage dated 
27th February, 1912, on the ground that it 
was not duly attested, and (2) whether the 
decision in the former suit that he cannot 
fall back on the prior mortgage operates 
as reg judicata in the present suit. 

The first Court held that the plaintiff 
was not entitled to fall back as there was. a 
complete substitution of the old mortgage 
by a new one. It did not decide the ques- 
tion of res judicata. The plaintiff appealed 
to the District Judge who held that not 
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only was there & substitution of the old 


. contract by a new one and, therefore, 


plaintiff eould not fall back upon the earlier 
mortgage, but that the finding in the pre- 
vious suit operated as res judicata and 
barred the present suit. 'Lhe correctness 
of the decision on both these points is 
challenged before me by the plaintiff. I 
will deal with these points one after the 
other, 

A. reference to the decision given in the 
former suit on the mortgage dated 27th 
February, 1912, shows that the former suit 
failed on the ground that no mortgage 
valid in law had come into existence. The 
suit was, therefore, dismissed as not main- 
tainable on the basis of such invalid mort- 
gage. That decision wasupheld in appeal. 
The decision so far as it went became final 
between the parties and was not liable to 
challenge in a subsequent suit. 

The effect of that decision was to declare 
thatthe new mortgage dated 27th February, 
1912, which was substituted by act of parties 
for the earlier mortgage dated llth April, 
1904, was no substitution at all in the eye 
of law. The old security, therefore, was 
not wiped out.of existence even though the 
parties attempted to wipe it out, and in 
fact believed that it had been wiped out. 
Ifthe newly substituted contract required 
for its validity proper attestation and such 
attestation was not secured, there was no 
valid substitution of the old security by 
the new one. The relation between the 
parties, therefore, continued to be governed 
by the terms of the earlier mortgage and 
could not be said to have been governed by 
the later mortgage. The case is well within 
the principle of the Privy Couneil decision 
in Har Chandi Lal v. Sheoraj Singh (1). Bec- 
tion 62 ofthe Contract Act also supports 
this view. A case in Dhiraj Singh v. Raja- 
ram (2) is also in point, There a lease 
of land described as absolute occupancy 
land was really occupancy and the mort- 
gage in lieu of which that lease was given 
was held to have been revived. I am of 
opinion that by reason of the later security 
having proved to be invalid there was and 
could be no substitution of the earlier 
security, and consequently plaintiff could 
fall back upon hisearlier mortgage, provided 


(1) 39 Ind. Cas. 343; 39 A. 178; 32 M. L. J. 241; 15 
A. L. J. 223; 1 P. L.W. 330; 5 L. W. 502; (1917) M. 
W. N. 290; 25 O. L. J.316; 21 ML. T. 292; 21 C. 
W. N. 765; 19 Bom. L. R. 444; 441. A. 60 (P. ON 
2) 8 Ind. Cas. 1125; 6 N. L. R. 164. 
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his rights were not in any way barred by res 
qudicata or by limitation. That they were 
not so barred by limitation is found by the 
lower Appellate Court and that finding is 
not questioned by me. 

The next question is whether this suit is 
barred by ves judicata either actual or con- 
Paragraph 6 of the trial Court's 

“judgment in the former case clearly shows 
that this point was left undecided for want 
of proper material. Thus, there was no 


decision on the point, or I may say that the. 


Judge refrained from deciding that point. 
The plaintiff, no doubt, inserted specific 
ground, No. 3 in his memorandum of ap- 
pealto the District Judge on that point. 
A perusal of, para. 3 of the District Judge’s 
judgment, however, makes it clear thatthe 
ground was abandoned atthe hearing. The 
necessity to decide that point was thus 
dispensed with. In spite of that the learn- 
ed District Judge observed that the 
plaintiff could mot fall back upon his prior 
mortgage. This was nothing but an obiter 
remark wholly uncalled for and unneces- 
sary for the proper decision of the case. 
‘It cannot, therefore, operate as res judicata 
for the simple reason that it was not a 
‘decision, material for the proper determina- 
tion of that suit. | 

 Itis argued on behalf of the respondents 
' that at any rate there isa bar of construc- 
tive res judicata under Expl. IV to s. 
11, C. P.O. Ido. not think this is a con- 
tention which ean be upheld. In my opin- 
ion, on the view then taken by the plaint- 
iff of the facts known to him to constitute 
his cause of action furnished by the later 
mortgage of 1912, ib could not be said that 
he ought to have fallen back upon the 
earlier mortgage, although he might have 
done so, if he had then known the effect. 
The cause of action on earlier mortgage 
was distinct, andit is only as the result of 
the decision in the former suit that the 
'" mortgage of 1912 afforded no cause of 
action, that the plaintiff became relegated 
to his rights under the earlier mortgage 
and entitled to enforce them by a sub- 
sequent suit. To my mind the real test is 
whether if at the date of former suiton 
the later mortgage plaintiff had discovered 
the flaw in. his title as mortgagee under 
that mortgage, and, falling back upon the 
` earlier mortgage, framed his suit as one 
based 'on the later mortgage in the first 
“instance, and in the alternative, on the 
earlier mortgage, in case it (later mort- 
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gage) were held invalid and inoperative, 
the defence of the mortgagor that such a 
suit cannot lie would have prevailed. I 
am of opinion that there was nothing to 
prevent the plaintiff? from framing his 
former suit in the alternative but at the 
same time there was nothing in law to com- 
pel him to do so if the defect was not 
then known to him. In other words al- 
though he might have chosen at the stage 
of argument to fall back on the earlier 
mortgage it could not be legally said that 
he ought to have done so at the time of 
fling the suit. The present suit is, there- 
fore, not barred by resjudicata either actual 
or constructive. 

As the amount due: under the mortgage 
has not been determined by the lower 
Appellate Court a remand is inevitable. 
The appeal is allowed: and the ease is re- 
manded for decision according to law with 
advertence to the above remarks, after 
determination of such of the points as 
have been left undetermined. Costs of 
this appeal will be borne by the respond- 
ents. . 

G. R. D. Appeal allowed. 


So 


BOMBAY HIGH COURT. 
SECOND Civit APPEAL No. 791 oF 1924. 
November 17, 1925. 
Present:—4 ustice Sir Amberson Marten, 
Kr, and Mr. Justice Madgavkar. 
AMRATLAL GORDHANDAS— 
PLAINTIFF—APPELLANT 


versus 
KESHAVLAL KUBERDAS. PATEL 

AND OTHERS—-D#FENDANTS— RESPONDENTS. 

Registration Act (XVI of 1908), s. 17— Transfer of 
Property Act (IV of 1882), s. 100-~Loan—Agreement 
by lender that loan may be recovered from immoveable 
property—Registration, whether necessary—Agreement 
to pay commission in perpetuity—Clog on equity of 
redemption. : 

In consideration, of a loan which plaintiff advanced 
to certain persons who intended to starta ginning 
factory, the latter executed a document in favour of 
the plaintiff which gave tothe plaintiff the right to 
obtain a certain commission on the gross income of 
the factory in perpetuity. There were also provi- 
sions in the document binding the borrowers not to 
remove the factory, but to get any future partners to 
enter into a similar agreement. It was further pro- 
vided that in certainevents the properties of the 
factory would be liable for certain moneys and that 
under certain contingencies the lenders would be at 
liberty to recover a certain amount from the machinery 
of the factory or from the horrowers : 


[08 I. O. 1926] 


Held, (1) that the document purported to create an 
interest in immoveable property and required re- 
gistration under the provisions of s.17 of tbe Re- 
gistration Act and not being registered could not be 
given effect to; [p. 698, col. 1.] 

(2) that if the effect of the document was to create 
an equitable charge upon the factory within the 
. meaning of s. 100 of the Transfer of Property Act, the 


same result followed inasmuch as the document was' 


unregistered ; [ibid.] 

. (3) that if the document was a charge on immove- 
. property, the provision fora commission to be paid 
to the plaintiff in perpetuity notwithstanding the re- 
payment of the loan amounted to a clog on the equity 
` of redemption and could not be enforced. [ibzd.] 


. Second appeal from the decision of the 
District’ Judge, Ahmedabad, in Appeal 
No: 261 of 1923, confirming the decree passed 
- by the Subordinate Judge at Dholka, in 
Civil Suit No. 229 of 1922. 

“Mr. G. N. Thakor (with him Mr. Ratan- 
lal Ranchhoddas), lor the Appellant. 

- Messrs. G. S. Rao and H. V. Divatia, for 
the Respondents. 

. JUDGMENT.—This is an appeal from 
the judgment of the District Judge of 
Ahmedabad confirming the decision of the 
Subordinate Judge of Dholka dismissing 
the suit. The ground on which both the 
lower Courts decided this case against 
the plaintiff was, that the bargain sued on 
was an unconscionable one and obtained by 


undue influence and thatthe plaintiff had. 


taken advantage of the borrowers’ neees- 
sitous condition, and that accordingly it 
could not stand. 

The document sued on, Ex. 15, was exe- 
` cuted on January 8, 1917, Shortly stated, 
it gave the right to the plaintiff to obtain 
a commission of two and a half per cent. 
"on the gross income of a certain ginning 
factory in perpetuity. There were also 
provisions binding thethree borrowers not 
to remove the factory, but to get any future 
partners’ to enter into a similar agreement 
and that, in certain events, the properties 
of the factory would be liable for certain 
moneys, and that, in certain other contin- 
gencies, the lender would be at liberty to 
recover & certain amount from the ma- 
chinery of the factory or from the borrowers. 
I should have stated that, shortly prior to 
this document, there was a promissory note, 
but the learned District Judge has found 
that the promissory note and the agree- 
ment for a commission effected by Ex. 15 
were all part ofthe original bargain for a 
loan. Defendant No l wasa party to this 
document but defendants Nos. 2 and 3 were 
not parties. 


AMRATLAL GORDHANDAS v. KESHAVLAL KUBERDAS PATEL. 


697 


Itappears to us that the finding that the 
plaintiff exercised undue influence cannot 
be supported. The borrowers were not in 
needy circumstances in the ordinary mean- 
ing of thatterm. There is no evidence 
before us that they were being pressed by 
outside creditors, and at the most they wish- 
ed to pay aretiring partner the amount 
of his share. Farther, it is important to 
notice that the moneys were borrowed not 
so much for pressing needs as to build 
this factory, which they were under no 
obligation to build. Moreover, these three 
partners were all business-men and per- 
sonally in a position to understand what was 
a fair bargain. Thereis no question here 
of some illiterate peasant being overborne 
by anintelligentschemer. Nor was there 


anything else in the relation between the 


parties which would put the plaintiff in a 
position to dominate the will of these three 
partners. 


Then, it was argued that the bargain was 
so unconscionable that, for this reason alone 
the Court should set it aside. Assuming 
for the sake of argument that the bargain 
was an unconscionable one, and that an 
agreement to pay commission in perpetuity 
is one, which the Court wonld highly dis- 
approve of, still the authorities governing 
the principles of relief'in such cases fall far 
short of the very wide proposition, which 
the defendants have urged before us, It 
is only necessary to refer to Sundar Koer 
v. Sham Krishen (1) and Ganesh v, Vishnu 
(2) to show that there are definite limits 
for the application of those principles. In 
Lalli v. Ram Prasad (3) the Court had to 
deal with an illiterate and needy peasant 
proprietor. In Balkishan Das v. Madan 
Lal (4) the borrower was the son of a wealthy 
father, who had stopped all supplies. The 
son, who was leading a loose life, was in 
real need of money and was determined to 
raise money at all costs. Those cases are 
quite different from the present one. On 
the facts before us, we hold, as a matter of 


law, that there was not sufficient evidence 


to justify the findings of undue influence in 
the Courts below and the relief granted on 
that basis. 


(1) 34 I. A. 9; 84 C. 150; 11 C. W. N. 219; 50. L. 
106; 9 Bom. L. R. 304; 17 M. L. J. 45 2M. L, T. 7 
4 A. L. J. 109 (P. C.). , 

(2) 32 B. 37; 9 Bom. L. R. 1164. 

G3) 9A. 74; A. W.N. (1886) 313; 5 Ind. Dec. (N. 8) 


80. 
(4) 29 A. 303; 4 A. L. J. 222; A. W, N. (1907) 55. 


Jd. 
9; 
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But that does not dispose of the whole 
ease. The agreement, Hx. 15, should be 
read intoto to appreciate it. To my mind, 
itis à most extraordinary document and 
- necessitates great caution before any Court 
canaid its enforcement. We have ih the 
first place to see what the agreement actu- 
ally amounts to. Reading it carefully, I 
think it amounts toan equitable charge 
on the property within the meaning of 
a 100 of the Transferof Property Act. Or 
again that it purports to create an interest 
in land within the meaning of s. 17 of the 
Indian Registration Act. 1 do not regard 
“this document as a mere covenant to pay 
money. I think.it intended that the lender 
should havesome righton the actual fac- 
tory itself and ou the machinery in the fac- 
tory. ` For instance, it provides that, in cer- 
tain events, the lender is to be at liberty to 
recover the amount from the machinery of 
the factory and that the properties of the 
factory areto be liable, and that the factory 
is not to be removed and so on. Further, 
the commission itself is to be "on the gross- 
income of the factory earned from the 
work which it will do as regards the separa- 
tion of seeds from cotton and the binding 
of the bales,” In other words, this refers to 
the income, which this factory and its 
machinery standing on this particular land, 
will produce. - 

If, then, the document purported to create 
an interest in land, it would prima facie 
require registration, and as it was never 


registered, it could not be relied on. The 


game result follows, if it amounted to an 
equitable charge within the meaning of 
s. 100 of the Transfer of Property Act. That 
alone is sufficient to decide the case against 
the plaintiff, 

We do notoverlook the fact that there 
are other possible arguments that might 
be put forward to support the actual results 
arrived at in the Courts below. If, for in- 
stance, the document was & charge on 
land, then prima faciethis provision for a 
commission would beaclog onthe equity 
of redemption for; it was to be paid in 
perpetuity notwithstanding the re- payment 
of the loan. I need not dealin any detail 
with the English authorities on the point. 
They are referred to in Halsbury's Laws of 
England, Vol. XIII, para. 101, at page 91, 
where «tis pointed out that this does not 

revent the mortgagee from stipulating for 
a collateral advantage if it is limited to the 
duration of the security, and is not unfair 
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to the mortgagor. Certain eases, such ag 
Noakes v. Rice (5) overruling Santley v. 
Wilde (6), are cited, and the law on the 
point willfurther be found in Kreglinger 
v. New Patagonia Meat and Cold Storage Co, 
In the present case, the factory was 
clearly part of the land, and the fixed 
machinery would also be part of the land 
as being fixed tothe freehold. (Compare 
s. 8 of the Transfer of Property Act). 

There is yet another question as to. whe- 
ther this document is :not void for per- 
petuity inasmuch as it creates certain inter- 
ests in lands the duration of which no 
man can fix. And it is possibly open to- 
another objection, viz., that it is void for 
ambiguity Seeing that, as years go on, the 
document will be impossible to enforce: 
having regard to changes in the work of 
the factory and in the partiesthen carry- 
ing on business there. But we do not 
think it necessary to give any decision on 
this point, nor ou the point whether there 
is any privity of contract which would 
enable the plaintiff to sue defendants Nos. 2 
and 3 who were not parties to the original 
document. We are content to base our 
decision on the Indian Registration Act 
and on S. 100 of the Trausfer of Property 
Aot. 

In the result, therefore, though for quite 
different reasons, we arrive at the same re- 
sult as was arrived at in the lower Courts. 
Aecordingly,the appeal should bedismissed. 
And as it is clear that the whole loan has 
been re-paid by the borrowers, and as, in our 
opinion, the document sued on is objection- 
able in character, we dismiss the appeal 
with costs. 

Z: K. Appeal dismissed. 

(5) (1902) A. C. 24; 71 L. J. Ch. 139; 86 L. T. 62; 50 
W. R. 305; 66 J. P. 147. 

(6) (1899) 2 Ch. 474; 68.L. J. Ch. 681; 81 L. T. 393; 
48 W. R. 90. 


(7) (1914) A. O. 95; 83 L. J. Ch. 79; 109 L. T. 802; 58 
S. J. 97; 30 T. L. R. 114. 
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MADRAS HIGH COURT. 
Civin MISCELLANEOUS SECOND APPEsl 
No, 61 oF 1923. 

April 30, 1926. 

Present :—Mr. Justice Venkatasubba 


Rao. 
NEDURI RAJANNA—APPELLANT 
versus 
DONTUKUNTI SESHAMMA AND ANOTHE 
— RESPONDENTS. 
C. P, C. (Act V of 1908), O. XXI, r, 2—Adjust- 
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ment of decree—Omission-to record, effect of —Com- 
promise between some only of parties to suit, whether 
effective. 

For & Court to recognise an adjustment under 
O. XXI, r. 3, O. P. C, itis sufficient that the adjust- 
ment has been certified. It is not necessary that it 
should be both certified and recorded. [p. 699, col. 2.] 

The neglect by à Court of the duty expressly im- 
posed on it of recording a decree-holder’s certifi- 
cate cannot prejudice the judgment-debtor. [ibid.] 

Tarak Nath Sarkar v. Natabar Mondal (1) and 
Thimma Reddi v. Subba Reddiar (3), relied on. 

Where a compromise is entered into between some 
only of the parties toa decree and the rest do not 
join, it willbe material to determine whether the 
compromise can be given effect to as regards the 
parties thereto leaving the matter outstanding as 
regards others. lf this cannot be conveniently done, 
the Court will be very slow in concluding that it was 
intended that the compromise should hold good even 
amongst. the parties thereto without the consent of the 
remaining parties. [p. 700, col. 1.] 


Appeal against an order of the Court 
of the Subordinate Judge, Vizagapatam, in 
A. S. No. 153 of 1922, preferred against 
' that of the Court of the District Munsif, 
Vizianagaram, in E, A. No. 629 of 1922, in 
E. P. No. 556 of 1922, in O. S. No. 637 of 
1915. 


Mr. P. Somasundaram, for the Appel- 


lant. 
Mr. Y. Suryanarayana, for the Respond- 
ents, 


ORDER.—The proceedings have taken 
a somewhat irregular course. The plaint- 
iffs applied to execute the decree dated the 
15th of October, 1919, and filed E. P. No, 27 
of 1922, dated Ist February, 1922. Subsequ- 
ently the plaintiffs and some of the defend- 
ants entered into a compromise on the 21st 
February, 1922, and an application E. A. 
No. 182 of 1922 was made under O. XXI, 
r. 2 to the executing Court on the same 
date for the recording of the adjustment. 
So far as the facts can be gathered from 
the papers before me, this application was 
made jointly by the plaintiffs and all the 
defendants excepting defendants Nos. 1 
and7. It was adjourned to the next day 
and ultimately dismissed on the 4th of 
March. It was dismissed on the ground 
that it. was not pressed, but Iam now told 
that it was only the decree-holder's Vakil 
that appeared and: said that the applica- 
tion was not pressed. The next step was 
taken by the plaintiffs who again applied 
. for execution on the 4th of May, 1922, by 
filing E. P. No. 556 of 1922. [t was re- 
sisted by the 10th defendant who on the 
4th of July filed E. A. No. 629 of 1922 
asking that the Court should record under 
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O. XXI, r. 2 the compromise to which I have 
referred. The lower Courts have dismissed 
the application of the 10th defendant and 
he has filed the present appeal. 

The application E. A. No. 629 of 1999 
filed as it was more than*90 days after 
the adjustment referred to, may at first 
sight appear to be barred by limitation - 
but I must say that this is not the ground 
on which the order of dismissal is ‘based 
and, in my opinion, the application is not 
in fact, barred. As the Subordinate J udge 
rightly points out E. A, No. 182 of 1999 
has not been properly disposed of, the 
present application cannot be construed as 
being different from it. Though itis termed 
afresh application it is, in substance. a 
ae 2 o previous one, l 

ause lof O. XXI, r. 2 provides 
the decree-holder shall certify the ae 
ment to the Court and the Court shall 
thereupon record the adjustment, 

Under cl. 3, an adjustment which has 
not been certified. or recorded cannot be 
recognised by a Court executing the decree 
It is sufficient, therefore, that the adj ust- 
ment has been certified and for the Court to 
recognise the adjustment it is not necessary 
that it shall have been both certified and 
recorded. The words used in nl. 3 are 
certified or recorded, and not “certified and 
recorded." Ifthis be so, was there a proper 
disposal of E. A. No. 182 of 1922? The 
judgment-ereditor could not withdraw the 
applieation nor could the Court dismiss it 
As is pointed out in a Calcutta case report- 
ed as Tarak Nath Sarkar v. Natabar M ondal 
(1) the judgment-debtor does not lose his 
protection merely because the Court fails to 
perform the duty cast upon it, namely, to 
make a record that the payment or “ads 
justment has been certified by the decree- 
holder; see also Som Pathar v. Rengasami 
Reddiar (2). Badasiva Iyer, J, observes in 
Thimma Reddi v. Subba Reddiar (3): “The 
neglect by the Court of the duty express] 
imposed on it of recording the d 
holder's certificate cannot prejudice the 
judgment-debtor and it cannot be argued 
successfully that the record also by the 
Court is required under sub-r, 3 before 
the payment or adjustment could be re- 
cognised." In the same case Napier, J 
points out that the object of the rule is 
not even to require any particular form of 

(1; 30 Ind. Cas. 45: 21 C. L. J. 632. 

(2) 51 Ind. Cas. 411; 35 M. L. J. 253. 

(3) 49 Ind. Cas, 141; (1918 M W.N. 907. 
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proceeding but only to provide that the 
Court should be informed of the payment. 
The facts of this case are, however, 
peculiar. The application to recognise ad- 
justment was not made by the decree- 
holder alone umder cl. 1 nor was it made 
by the judgment-debtors alone under cl. 2. 
.It was a joint application and in the light 


* . of the events that have- taken place, it is 


impossible to construe the applieation as 
an unqualified certificate by the plaintiff 
that the decree has been adjusted. When 
E. A, No. 182 of 1922 was filed the Court 
"adjourned it,for the purpose of the 7th 
defendant who had not signed the com- 
He 
did not appear and eventually the appli- 
cation was dismissed. In the circum- 
stances the application must be understood 
as one made to the Court for the purpose of 
enquiring whether there was any adjustment 
and for recording itif in facta valid ad- 
justment was made. 

"The learned Subordinate Judge dis- 
missed the application on the ground that 
there was not 2 completed compromise, 
the same,not having been executed by the 
7th defendant. This view appears to be 
wrong. The mere fact that the 7th- de- 
fendant did not sign the compromise does 
not show that there was not a ‘concluded 
agreement. Was it the intention of the 
` parties that the agreement should not be 
given effect to until and unless the -7th 
defendant agrees to abide by it, or was 
` it'their intention that it should be bind- 
ing as between. the parties to the agree- 
ment but was not'o be effective until the 
7th defendant gave his consent, was there 
a limit of time within which the 7th de- 
` fendant was to notify his assent? If not, 
is he even now prepared to abide by the 
compromise? These are questions which 
have to be tried but no evidence has been 
adduced and no decision has been given. 
In deciding what the intention of the 
parties was, it will be material to determine 
whether the compromise can be given 
effect to as regards some, leaving the 
decree outstanding as regards others. If 
this cannot be conveniently done, the 
: Court will be very slowin concluding that 
it was intended that the compromise should 
hold good even without the consent of the 
7th defendant. 

Before I can dispose of this appeal, it 
ig necessary that I should have findings 
on these matters, The lower Appellate 
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Court is requested to submit findings, 
both Sides being at liberty to give evi- 
dence. .Two months will be allowed for 
the return of the findings and 10 days for 
objections after notice of the return of the 
same shall have been posted in this Court. 
This appeal coming on for final hearing 
after the return of the findings of the lower 
Appellate Court upon thé issues referred to 
by this Court for trial, the Court delivered 
the following : 
JUDGMENT.—I accept the finding. 
The result is, the lower Court will be 
directed to record the compromise and 
dismiss the execution petition. The appeal 
is accordingly allowed but in the circum- 
stances, I direct each party to bear his 
costs throughout. 
y. N. V, 





Appeal allowed. 
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RANGOON HIGH COURT. 
Civi! REGULAR No. 356 oF 1925. 
February 23, 1926. 
Present:—Mr. Justice Cunliffe. 
A. P. JOSEPH-—PraiNTIFF — 

versis 


E. H. JOSEPH- —DEFENDANT. 

Transfer of Property Act (IV of 1882), s.. 6 (d)— 
Contract Act (IX of 1872), ss. 28, 24—Mortgage of 
life-interest in income of property, legality of— Per- 
pins covenant, whether can be enforced—Public 
policy. à 

The provisions of sub-s. (d) of s. 6 of the Transfer of 
Property Act are based on public policy, and ifa ' 
contract is unenforceable because it is illegal and is 
contrary to public policy the Court will not assist a 
person coming and claiming to act under an alleged 
right by virtue of such contract. |p. 701, col. 1.] 

The proper way to look at a matter of this kind is 
not to suppose that the defendant is estopped from 
challenging the legality of the contract but that the 
plaintiff is prevented from obtaining the assistance 
of the Court to enforce a contract or that part of a 
contract which is wanting in legal consideration. [2bid.] 

A life-interest in'the income of certain property 
cannot be.validly mortgaged and if such a mortgage 
contains a personal covenant for payment, such a 
covenant cannot be enforced by virtue of the provi- 
sions of s. 24 of the Contract Act. |p. 701, col. 2.] 

Where the Court finds the parties tn pari delicto 
in a civil sense no effect will be given to the claims 
of either party because the Court will refuse to re- 
aria the transaction between them in toto. [p. 702, 
col, 1. I 

Mr. Bose, for the Plaintiff. 

Mr. Shajfee, for the Defendant. 

JUDGMENT.—This is an action in 
which the brothers Joseph are once more 
in litigation before this Court, and in this 
case the plaintiff Joseph sues the defend- 


ant Joseph for Rs. 11,237 odd on what 
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purports to be a mortgage. I was asked by 
Mr. Shaffee to decide & preliminary point 
of law, and that is what I propose to do 
now leaving the rest of the case for further 
argument, and, if nécessary, evidence being 
called. l 

The point put forward by Mr. Shaffee is 
shortly this: that the mortgage before the 
Court is an illegal mortgage by virtue of 
s.6(d) of the Transfer of Property Act. 
That sub-section reads as follows :— 

(d) “An interest in property restricted 
in its enjoyment to the owner personally 
cannot be transferred by him.” 

The defendant Joseph was a beneficiary 
under a deed of gift on the part of his 
father in which he was entitled to a life- 
interest—and to ‘a life-interest alone—in 
certain rents. Mr. Shaffee argued that the 
deed of gift, construed as a whole, showed 


thatit was the intention of the donor to 


provide for his sons and that they were not 
to alienate their life-interest to any one 
else. [have come to the conclusion that 
that is the right way to look upon this 
deed as a whole and, that being so, I am 
of the opinion that sub-s. (d) protects the 
interest under the deed from any purported 
mortgage. E l 

Mr. Bose, however, for the plaintif, argu- 
ed that the defendant was estopped from 
setting up a defence of this nature, the 
reason being thatit was his own acquiesc- 
ence in tlie mortgage which led the plaint- 
iffs brother to lend the money. Ido not 
think that the doctrine of estoppel can 
ever really be applied’ to non-enforcement 
of an illegal contract. The proper way, I 
think, to look on.a matter of this kind 1s 
not to suppose that the defendant is estop- 
ped but that the plaintiff is prevented from 
obtaining the assistance of the Court to 
enforce a contract or that part of a contract 
which is wanting in legal consideration. 
The provisions of sub-s. (d) of s. 6.of the 


Transfer of Property Act are, no doubt,. 


based upon publie policy and if a contract 
is unenforceable beeause it is illegal as 
being contrary to public policy the Court 
will not assist a person coming and claiming 
to act under such an alleged right by virtue 
of-such a contract. I, therefore, decide the 
preliminary point in the defendant's favour 
that, as far as his life-interest is concerned, 
it cannot be the subject of attachment 
under this so-called mortgage; but Ido 
not decide, as I wish to hear further argu- 
ment and, if necessary, evidenee as to 


AA. 

, ne el : 
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"v.d 
what isth $$ es the plaintiff against 
the defend To = @ally. It may well be 
that there, e "^" aysof looking on the 
contract, ! an illegal as well asa 
legal side : the legal right under 
the contra ible from theillegal. In 
. these circ, I shal? place this case 

in the Sh: List. 


This case first appeared in my list under 
the name of Short Cause.” 

A preliminary point was decided by me 
as to whether by virtue of s. 6 (d) of the 
Transfer of Property Act, the mortgage in 
suit was an illegal one and unable to be 
enforced in a Court of Law. I decided this 
preliminary point in -the affirmative, and, 
as the suit had already taken more than 
the average time for ashort cause, Ipost- 
poned the case for a second hearing. At 
the second hearing as argued on behalf of 
the defendant and having regard to s. 24, 
Indian Contract Act, provided, as had 
already been decided, the mortgage of the 


life-interest was illegal then the whole of 


the agreement must be void and the plaint- 
iff must in law be disentitled to recover 
even personally against the defendant. 

. Section 24, Indian Contract Act, runs as 
follows: -"Ifany part of a single considera- 
tion for one or more objects, or any one or 
any part of any one of several considerations 
forasingle object is unlawful, the agree- 
ment is void." 

The single consideration as far as the 
plaintiff is concerned in this case was the 
hypotheeation of the life-interest, It ap- 
pears to me under this section, whatever 


decision I might come to were I to decide 


this matter according to the principles of 
the English Law, the law in India is quite 
clear and lam unable to give effect to the 
contraet in any way at all. This point 
which is a very short one seems to have 
been, considered on the same principle in 


other Provinces in India [see the case of 


Murlidhar v: Pem Raj (1) also what appears 
to me to bea direct parallel, the decision 
of Har Prasad Tewari v. Sheo Gobind 


“Tewari (2)|. There wasa mortgage of an 
‘occupancy holding. Such a mortgage is 


forbidden by the provisions of the agreed 
tenancy. Onan attempt by the mortgagee 
to obtain a money-decree against the mort- 
gagor defendant it was held that such a 


m. 22 A.205; A. W., N. (1900) 10; 9 Ind. Dec. (w. a.) 


(2) 67 Ind. Oas, 793; 44 A. 486; 20 A. L. J. 318; A. L 
R. 1922 All. 134. 
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money deeree could only be obtained on a 
personal covenant of the defendant to pay 
and such a personal covenant incorporated 
in an illegal contract was notto be enforced 
as the consideration presumably was exact- 
ly the same as the consideration attaching 
or purporting tò attach to the occupancy 
holding. It appears to me that the princi- 
ple of Indian Law in relation to such con- 
tracts is that once you find two parties in 
pari delicto in a civil sense no effect will 
be given to the claims of either party be- 
cause the Court will refuse to recognise the 
transaction between them in toto. 

A further point wasraised by the defend- 
ant against the personal enforcement of 
this contraet by a reference to O. II, r. 2 of 
ihe C. P. C. Whilst looking favourably 
upon this argument and agreeing with the 
cases which were cited to support it, having 
regard to my conclusion on the first.point, 
Ido not think it falls to be decided. The 
plaintiff then is not entitled to succeed. 
There is no necessity now to call evidence. 

There will be judgment for the defend- 
ant, but having regard to the whole of the 
conditions in this case I do not propose to 
give the defendant his costs. The order, 
therefore, will be judgment for the defend- 

-ant without costs, 


Z. K. Suit dismissed. 


MADRAS HIGH COURT. 
Civi, MisoELLANEOUS SECOND APPEAL 
No. 75.0F 1924. 

May 9, 1926. 
Preseni:—Mr. Justice Madhavan Nair. 
CHALLA SUBBARAYUDU- -— 
APPELLANT 
VETSUS 


THOOMU BAPAYYA —RESPONDENT. 

C. P. C. (Act V of 1908), s. 11—Res judicata— 
Execution proceedings—Application for execution 
barred—Notice to judgment-debtor—N on-appearance— 
Order for execution, effect of—Judgment-debtor, whe- 
ther can plead limitation in subsequent application. 

An order for execution of a decree passed after 
due notice to the judgment-debtor, though in his 
absence, operates as res judicata and prevents him 
from contending in a subsequent application for 
execution that the execution of the decree is barred 
inasmuch as an application previous to the one on 
which notice was issued to him was itself barred by 
limitation, [p. 703, col. 2.] 

Appeal against an appellate order of 
the Court of the Additional Subordinate 
Judge, Cocanada, in A.S. No. 36 of 1923, 


preferred against that of the Court of the 
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District Munsif, Ramachandrapur, in E. P, 
No. 693 of 1920, in O. 5, No. 5 of 1907, on 
the file of the Court of the District Munsif, 
Cocanada. ; 

Mr, C. Rama Rao, for the Appellant. 

Mr. G. Lakshmanna, for the Respondent, 

JUDGMEN'T.—The question for de- 
termination in this Civil Miscellaneous 
Second Appeal is whether Execution Peti- 
tion No. 693 of 1920 is barred by limita- 
tion. 

The facts are briefly these: the 7th 
counter-petitioner is the appellant and re- 
presents the judgment-debtors. The re- 
spondent’s predecessor-in-interest obtained 
a mortgage-decree against the judgment- 
debtors on 2nd April 1907, wherein 
one month's time was fixed for payment 
of the mortgage-money. The decree was 
a preliminary one under s. 88 of the 
Transfer of Property Act and no order ab- 
solute for sale had been passed after the 
preliminary decree. The First Execution 
Application No. 505 of 1911 was filed on 
llth September, 1911. This was more than 
three years after the passing of the pre- 
liminary decree, but the decree-holder 
stated in it that Rs. 20 were paid out of 
Court towards the decree and that the same 
was endorsed on the back of the decree. 
The petition was dismissed for non-pay- . 
ment of additional batta on 24th October, ` 
1911. There were subsequent applications 
for execution of the decree in 1913 and 
1916 which were all dismissed on various 
dates on account of non-payment of batta. 
The fifth application for execution  Exe- 
cution Petition No. 751 of 1917 was filed 
on 13th August, 1919. On this application 
notice under O. XXI, r. 22, C. P. O, was 
issued to the judgment-debtors. 'They did 
not appear and an order dated llth Febru- 
ary, 1918 " proclaim and sell on 10tà 
April,1918" was passed, but no sale took 
place as by that datea suit had been filed 
by the counter-petitioner for a declaration 
that mortgage-decree obtained by the de- 
cree-holder did not affect his rights as the 
purehaser im execution of his own mort- 
gage-decree and a stay order stopping exe- 
cution of the deeree has been received. 
The suit was disposed of on 23rd October, 
1920. On 20th December, 1920, the respond- 
ent put in Execution Petition No. 693 of 
1920 for execution which was pending till 
23rd November, 1921, on which date the 
execution was again stayed by the Appel- 
late Court. The appeal was dismissed on 
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15th February, 1922. The respondent then 
put in on 15th September, 1922, another 
application for restoration of Execution 
Petition No. 693 of 1920 and it was restored. 

The appellarts contended (a) that the 
decree passed ii’ the suit was inexecutable, 
(b) that the- fir. t application for execution 
was itself barr:d by the three years’ rule 
of limitation, aid (c) that at any rate Exe- 
cution Petition No. 693 of 1920, the applica- 
tion which we a:e concerned, is barred by 
the 12 years rul: prescribed by s. 48, C. P. C. 
The lower Cou'ts held that, since the 
order on Execition Petition No. 351 of 
1917 “ proclaim and sell" passed after the 
service of noti ə operated as res judicata, 
it was notoper to the appellant to raise 
now the questi ns (a) and (b) They also 
held that Execu ion Petition No 693 of 1920 
was not barred by the 12 years’ rule inas- 
much asit was in effecta revival of Exe- 
cution Petition. No. 351 of 1917 which 
could not be proceeded with on account of 
the various sta’ orders referred to. The 
learned Subord nate Judge further held 
that llth .Febr iary, 1918, the date of the 
order "proelaim and sell" on Execution 
Petition No. 51 of 1917 should be taken as 
the dateof the r issing of inaldecree in this 
case; in which e: 3e it would be obvious that 
no question of li nitation would arise at all. 

In support oi his argument that the ap- 
pellant is not barred by the principle of 
res judicata from putting forward the 


pleas (a) and (b) namely, that the decree. 


is inexecutable and itis barred by limita- 
tion, Mr. Rama Rao relies upon the deci- 
sion of the Ful Bench in Chidambaram 
Chetti v. Kandaiami Goundan (1), In that 
case it was hed that "Where you have 
nothing more tian the non-attendance at 
the hearing of <n application to settle the 
terms of a sale »roclamation, the respond- 
ent cannot be taken to be estopped by 
reason of that: on attendance on the prin- 
ciple of res jud cata from thereafter deny- 
ing the liability) of the property to execu- 
tion” (page 781’; per Sir Walter Schewabe, 
. Q.J.) I think that decision is inapplica- 
ble to the facts of the present case. The 
. notice served oi the judgment-debtor in 
that case, after stating that the deeree- 
holder had applied for the sale of the pro- 
perty continued,: “ you are hereby informed 
that the lth Jay of August, 1920, has 


(1) 74 Ind. Oas. 15:3, 46 M. 768; (1925) M. W. N, 571; 
45 M. L. J. 346; 18) L. W. 757; A. I. R. 1924 Mad. 1 
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been fixed for the purpose of settling the 
proclamation of sale.” As the learned Chief 
Justice pointed out, “the respondent had 
no notice at all that the matter of the 
ownership of the property would or could 
come up for decision on the hearing of 
the application for settlement of the terms 
of the proclamation of sale. He did not 
even get a draft of the proposed terms. 
All that he was told was that a certain 
date had been fixed for settling those 
terms, and it would bea very remarkable 
thing if, on receipt of such notice, it were 
to follow that, if he did not attend on 
that occasion, he must be taken to have at- 
tended and raised the question whether or 
not the property was the property of the 
judgment-debtor." Thenotice served upon 
the judgment-debtor in this ease prior to 
the passing of the order “proclaim and 
sell" was not a notice for settling the 
terms of the proclamation. Though the 
order, as it contains the word “proclaim” 
might suggest that the notice issued to 
the parties was one for settlement of the 
terms of the proclamation of sale, as. a 
matter of fact, we find that the notice was 
more comprehensive in itsterms. It runs 
as follows: “Whereas the plaintiff in 
Original Suit No. 5 of 1907 has made an 
application for sale by auction of the pro- 
perty in this suit, noticeis hereby given 
to you that you are to appear before this 
Court on 4th February, 1918, to show cause 
why execution of the decree should be 
granted.” The whole question as regards 
the executability of the decree was raised 
by the notice, and if the appellant did not 
press his objections on that occasion, he 
could not afterwards do so on the princi- 
ple of res judicata The decision in Cki- 
dambaram Chetti v. Kandasami Goundan (1) 
is, therefore, inapplicable to the present 
case. I am told that thetwo words "proclaim 
and sell" appear in the order dated 11th 
February, 1918, because two notices, one for 
settling the terms of the proclamation and 
the other directing sale were sent to and 
served simultaneously on the appellant in 
accordance with the practice prevailing in 
the -Mufussal Courts. However that may 
be, in view of the terms of the notice we 
are concerned with and on which the order 
was passed the appellant is clearly barred 
by res judicata from raising his pleas (a) 
and (b). * 


Mr. Lakshmanna for the respondent 


argues that the decision in Chidambaram 
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Chetti v. Kandasami Goundan (1) isinappli- 
cable for another reason also. According 


to him, that decision should be limited to: 


cases where ed as ipu: title of 
erty arising apart from the decree are 
fied bs the Tudscenbdebior and should 
not be applied*to cases where objections 
to execution arising on the decree itself 
and necessarily implied in all execution 
applications are raised. by the parties. In 
Chidambaram Chetti v.Kandasami Goundan 
(1) the judgment-debtor's legal representa- 
tive. objected to execution on the ground 
that the property belonged to him and not 
to the deceased judgment-debtor. In view of 
the terms of the notice issued in this case 
which have been already referred to, itis not 
necessary to examine an further the scope 
of the decision in Chidambaram Chetti v. 
Kandasami Goundan (1) though it may be 
said that the principle of the decision in 
Rajah of Ramnad v. Velusama Tevar (2) 
seems to support the contentions of the 
respondent on this point. 
It was open to the appellant to raise 
both the objections which he now puts 
forward to the executability of the decree 
when the order “proclaim and sell” was 
passed against him. Since he did not do 
so, his present contentions are clearly 
barred by the principle of res judicata. | 
The next argument is that Execution 
Petition No. 693 of 1920 is barred by the 
19 years' rule prescribed by s. 40, C. P, C., 
but this was not pressed before me, and, 
therefore, need not be considered. | agree 
with the view ofthe lower Court on this 
point also. In the result this Civil Mis- 
cellaneous Second Appeal is dismissed with 


costs. Appeal dismissed. 


~ 
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OUDH CHIEF COURT. 
Crvin APPEAL No. 3 or 1926. 
October 4, 1926, 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
BARJOR SINGH AND oT#Exs—PLaINTIFFS 
— APPELLANTS 
versus 
SIDE NATH AND orHERS—DEFENDANTS— 
RESPONDENTS. 
Adverse possession—Plaintiff admittedly owner of 


BARJOR SINGH v. SIDH NATH. 


[98 I. O. 1926] 


property—Duty of defendant to prove adverse | posses» 
sion for more than 12 years. 

Where a plaintiff has admittedly a title to the 
property he will be deemed to be in constructive 
possession of it and the defendant must, in order to- 
succeed, establish adverse possession for more than 12 
years. Such possession must be adequate in con- 
tinuity in publicity. and in extent and must be 
actual, visible, exclusive, hostile and continued during 
the time necessary to create a bar undgr the Statute 
of Limitation. i 


Appeal against a decree of Mr. Justice 
Ashworth, in S., C. A. No. 339 of 1921, dated 
the 30th January 1926, reported .as 26 Ind. 
Cas. 225. SED i 

Mr. St. G. Jackson, for the Appellants.’ 

Mr. Ishari Prasad, for the Respondents. 

JUDGMENT. —We areunable to agree . 
with the view taken by the learned Judge . 
of this Court who decided the appeal. 
Upon the factsitis clear to us that the 
plaintifis-appellants have been dispossessed . 
from the numbersin suit; but inno case 
did their dispossession take place at a- 
period of morethan 12 years before the: 
date of suit. Up to that period they were 
clearly in constructive possession of the 
numbers as they had title thereto. It was: 
not necessary for them to exercise overt. 
&ets of ownership. It is true that they 
might have done 80 had they desired, but 
they were as owners evidently in posses- 


‘gion. Such being the case, they have a. 


perfectly good title to succeed against per- 
Sons who dispossessed them within less. 
than twelve years of the date of suit. "The. 
position ‘taken by the defendants-respond- 
ents in.this case is insupportable in law. 
It was not sufficient for them tosay that 
some acts of posséssion had been done. The . 
possession required had to be adequate, in 
continuity, in publicity and in extent to 
show that it was adverse to the plaintiffs- 
appellants. It had to be actual, visible, 
exclusive, hostile and continued during - 
the time necessary to createa bar under 
the Statute of Limitation. These latter 
words we have taken froma head-note in : 
Jogendra Nath Rai v. Baladeo Das (1) In 
these circumstances we agree with the: 
conclusions of the trial Court and the 
lower Appellate Court and restore the deci- 
sion of the trial Court. The defendants- 
respondents will pay their own costs and 
those of the plaintiffs throughout. 


A. N. A. Appeal allowed. 
(1) 35 O. 961; 12 C. W. N. 127; 6 C. L. J. 735. 
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RANGOON HIGH COURT. 
ORI MINAL Reviston NO. 52-A anD 93 A 
or 1926. 
March 31, 1926, 
Present : —Mr. Justice Carr and 
Mr. Justice Duck worth. 
EMPEROR-—PnusEOUTO& 
versus 
KAN THEIN AND ANOrHER-——HESPONDENTS. 

Cr. P. C. we V of 1898), ss. 423, 439 (4)—Penal 
Code (Act XLV of 1860), ss. 802, 326—Charge of 
murder—Conviction for grievous hurt—Acquittal— 
Appeal—Revision—High Court, power of, to convert 
acquittal into conviction. 

Where & person tried for an offence under s. 302 of 
the Penal Code is convicted of an offence under s. 326 
of the Code he must be deemed to have been acquitted 
of the offence under s. 302. [p. 706, col. 2.] : 

Where the High Court after dismissing the appeal 
of & convict proceeds to deal with the case as & Court 
of Revision it has power toenhance the sentence 
passed upon the convict by the trial Court but it 
has no power to convert his acquittal on any 
eharge into a convietion. [p. 706, col. 1.] 

Per Duckworth, J.—Where the High Court in 
dealing with the appeal of a convict is acting both 
asa Court of Appealand as a Court of Revision 16 
has jurisdietion to convert tbe acquittal of the appel- 
lant upon any charge into a conviction and to pass 
ae upon him in respect of such charge. [p. 706, 
col. 2 

Criminal revision against an order of 
the Sessions Judge, Myingyan, in Sessions 
Trial No. 8 of 1925. | 

The Government Advocate, for the Peti- 
tioner. 

Mr. De Glanville, for the Respondents. 


JUDGMENT. 

Duckworth, J.—In this case the re- 
spondents were concerned with another 
man in doing to death a village elder at 
night in their village. They were going 
round the village apparently uuder the 
influence of liquor, and making a great noise, 
using fouland abusive epithets. The de- 
ceased, who appears to have been. an 
eminently respectable man, went out and 
expostulated with them, whereupon they 
turned on him and gave him a great many 
serious injuries with dahs, irom which he 
died almost at once. 

In the first place, one of the men who had 
been sentenced to death, appealed to this 
Court, and after a very full consideration 
of the facts, my learned brother Carr, J., in 
a judgment in which I have fully concurred, 
maintained the conviction and sentence. 

Subsequently the present respondents 
appealed. They had been convicted by the 
learned.Sessions Judge under s, 326, Indian 
Penal Code, and sentenced to four years' 
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rigorous imprisonment each. Their appeals 
were summarily dismissed. At the same 
time my learned brother Carr, J., thought it 
necessary to call upon these respondents to 
show cause why their sentences under s. 326 


-should not be enhanced, or whether they 


should not be convicted o£ murder under 
the provisions of s. 302, Indian Penal Code, 
read with s. 34, and sentenced to death, 

A question has now arisen asto whether 
under s. 439, Cr. P. C., the High Court has 
power to alter the convictions under s. 326, 
mi Penal Code, to convictions under s. 

The respondents were charged with 
murder in the Sessions Court, but the Ses- 
sions Court convicted them of a complete 
minor offence, thereby implicitly acquitting 
them of the major offence of murder. 

Section 439, cl 4, lays down that nothing 
in that section shall be deemed to authorize 
a High Court to convert a finding of ac- 
quittal into one of conviction. 

Section 417, Cr. P. O. authorizes the Local 
Government to appeal against an order of 
acquittal. 

On the one side, it is argued that the only 
way by which an order of acquittal can 
be altered into a conviction is by means of 
a Government appeal. On theother hand, 
it is contended that the acquittal intended 
by s. 439 (4)is a complete acquittal on 
all the facts as wellas in regard to any parti- 
cular section, and that, where, for instance, 
a Magistrate or Judge in the case of, say, 
a charge unders. 326, Indian Penal Code, 
implicitly acquits a man under that section, 
but, on the facts of the case, convicts him 
under s. 324, a High Court can in revision 
interfere with and set aside the acquittal so 
far ass. 326 is concerned, and convict the 
accused person under that latter section. 
The other view, of course, means that the 
word “acquittal” as used in s. 439 means 
every kind ofacquittal, whether entire, such 
as ends in an acquittal and release, or (to 
use the term for the purposes of argument) 
partial, such as where a man on the facis 
is convicted of a complete minor offence, 
In either case there is really an acquittal, 
or whether it is expressed inso many terms, 
or whether itis implied. Of this, I think, 
there can be no doubt. 

In the case of Queen Empress v. Balwant 
(1) it was held that the High Court could 
interfere with an order of acquittal on 


zi. 9 A. 134; A. W. N. (1888) 322; 5 Ind, Deo. (x, s.) 
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revision, but that the proper course in that 
ease was to order a re-trial. 

In the case of Emperor v. Sheo Darshan 
Singh (2) it was held that, where a man 
was charged with both murder and culpable 
homicide not amounting to murder, and 
was acquitted of the former charge, but con- 
victed of the latter, the High Court had no 
power, except through the medium of an 
appeal by the Local Government to convert 
the acquittal into a conviction. In this 
the difficulties in question were not dis- 
cussed, as there had been a previous Allah- 
abad Full Bench case. 


A different view was taken in the case of 
` Bhola v. King-Emperor (3). In that case 
there was a criminal appeal before the 
Chief Court (High Court), and, during the 
. pendency of that appeal, the Ohief Court, 
acting in its revisional capacity, called 
on the prisoner to show. cause why he should 
not be convicted of murder, and sentenced 
therefor. He had been charged with mur- 
der, but had been convicted of an offence 
under s, 326, Indian Penal Code. It was 
held that, inasmuchas the case was before 
the Court, both as an appeal and as a re- 
vision, the Court could alter the finding 
under s. 423 (b) (2), Cr. P. C, and having 
done so, enhance the sentence under s 439, 
el. (1). 1t was also held that the word .“‘ac- 
quittal" used in s. 439 (4), Cr. P. C., meant 
a complete aequittal on allthe allegations 
and facts charged, and not an acquittal on 
one charge, and a conviction upon another 
on the same facts. 


The same view was taken in the case of 
Kambam Balt Reddy v. Emperor (4), But 
the Bombay High Court in the case of Em- 
peror v. Shivaputraya Durdundaya (5) tcok 
the other view, holding at once that, where 
a man was convicted under s. 323, Indian 
Penal Code, on & charge under s. 326, the 
High Court, acting in its revisional capa- 
city could not, in view of the wording of s, 
439 (4), Cr. P. C., convert the conviction into 
one under s. 326, because the order of the 
Sessions Court amounted to an order of ac- 
quittal under that latter section. 

In the case of Empress of India v, Judoo- 


(2) 65 Ind. Cas. 558; 44 A. 332; 20 A. L. J. 150; 23 
Cr. L J. 202; A. I. R. 1922 All. 487. 
n 12 P. R. 1904 Or.; 1 Cr. L. J. 942; 110 P. L. J. R. 


) 22 Ind. Cas. 756; 37 M. 119; 15 Gr. L. J 180. 
G ) 86 Ind. Cas. 478; 48 B. 510; 26 Bom. L, R. 438; A. 
I. R. 1924 Bom. 456; 38 Cr. L, J, 830. 
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nath Gangooly (6) it was held that, where 
a man had been charged with murder but 
had been acquitted thereof, and, instead, 
had been convicted of the minor offence of 
culpable homicide not amounting to mur- 
der, the Local Government could appeal 
against the acquittal under s. 417, Or. P.-C. 
This serves to show that the word, *acquit- 
tal" as used in 8.417 was held to include . 
every kind of acquittal. 

In the case of On Shwe v. Emperor (7), 
sitting as a Bench with my learned brother 
May Oung, J., I followed the Punjab and 
Madras cases (not having then seen the 
recent Bombay case) and decided that in 
such a case asthe present, where a man 
charged with murder had been convicted 
of a minor offence, the High Court could, 
if it acted both as a Court of Appealand a 
Court of Revision, convict the man of murder 
and sentence him to death. In that case it 
was held that the case of Emperor v. Sheo 
Darshan Singh (2) (referred to above) was 
clearly distinguishable, because there the 
High Court had no appeal before it, but 
was simply acting in its capacity asa 
Court of Revision. Incidentally this was 
also the case in the recent Bombay ‘case 
referred to above. The solution of the ques- 
tion seems to me to lie in whether the 
High Court in any given case is dealing 
with it both as an Appellate and a Revi- 
sional Court, or whether it is acting merely 
in its revisional capacity. If it was acting 
both as an Appellate and a Revisional 
Court, I would take the view already ex- ` 
pressed by me in On Shew's case (7). IJfit 
was acting solely as a Court of Revision, I 
would certainly, in view of the very clear 
wording of s. 439 (4), Cr. P. O., take the 
view of the Allahabad and Bombay High 
Courts. 

In the present instance, as has already . 
been pointed out, we have summarily dis-- 
missed the appeals of the present respond- 
ents, and we are now, thérefore, acting 
solely in our revisional capacity, in which, 
though we undoubtedly have the power 
to enhance the sentences already passed 
under s. 326, Indian Penal Code, I must 
hold that we have not the power to con- 
vert the acquittal of the respondents of 
murder into convictions thereof. 

It, remains to state that I have not the 
least doubt that, in the circumstances of 


i 20. 273; 1 Ind. Jur. 629; 1 Ind. Dee. (N. 8.) 


ir 76 Ind. Cas. 711; 1 R. 436; A. I. R. 1924 Rang, 
3; 25 Or. L. J. 247 
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ihe present ease, the sentences passed upon 
the respondents should be enhanced. 

The facts ofthe case, in regard to which 
our views have been clearly expressed in 
our judgment in the case of the prisoner 
who appealed in the first instance, show 
clearly that the respondents and the other 
prisoner made a dastardly, brutal and 
combined attack upon the village elder, 
and jointly did him to death. The most 
serious grievous injuries were caused in 
addition to the terrible and fatal wound. 

In my opinion the respondents have 
been unable to show any good cause 
against enhancement. I would, therefore, 
‘enhance thesentences passed upon all the 
respondents under s. 326, Indian Penal Code, 
to transportation for life, 

Carr, J,—1 agree that, since the appeals 
of the respondents have been dismissed and 
the case is now before us solely on revision, 
we have no power now to convict the 
respondents of ary offence of which they 
have been acquitted, whether expressly or 
by implication. 

I wish, however, to say expressly that I 
do not commit myself to acceptance of the 
decision in Shwe's case (7), quoted above, by 
my learned brother. The question decided 
in that case does not arise now in this case, 


though it might have arisen had the appeals . 


of the respondents not already been dis- 
missed, and I prefer to express no opinion 
whatever on that question. 

I agree with my learned brother in en- 
hancing the sentences passed on the re- 
S8pondents Kan Thein and Kyaw Wa to 
sentenees of transportation for life, under 
g. 320 of the Penal Code. 

Z, K. Sentence enhanced. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No, 364 or 1926. 
July 18, 1926. 

Present :—Mr. Justice Mukerji and 
Mr. Justice King. 
MANGALIA or MANGALI-—ACCUSEDp— 
APPELLANT 
versus 
EMPEROR —RzsPoNnsNT. 

Penal Wode (Act XLV of 1860), ss. 300, 304,—Excep 
iions—Burden of proof-—Áccused's statements and cir 
cumstances, whether can establish exception 

Although under the Evidence Act the burden of 
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` proving an exception under the Penal Code is on the 


accus:d person, it does not follow that the circurn- 
slances together with the accused person's statement 
cannot be swuñeient evidence to establish the excep- 
tion in his favour. [p. 708, col. 1 


Criminal appeal against an, order of the 
Sessions Judge, Allahabad, dated the Ist of 
May, 1926. 

The Assistant Government Advocate, for 
the Crown. 

JU SGMENT.—The appellant Muin- 
galia alias Mangalihas been couvicted by 
the learned Sessions Judge of Allahabad of 
the offence under s 302, Indian Penal Code, 
and has been sentenced to transportation 
for life. 

The ease for the prosecution was briefly 
this: On the morning of 7th February, 
1926, at about 9 A. m. people collected at the 
house of theappellant on hearing an alarm 
raised by the deceased, the wife of the 
appellant. People entered into the house 
of the appellant and found his wife lying 
murdered in a pool of blood and the accused 
with a sickle in his hand, The accused ad- 
mitted before the witnesses examined in 
the case that he had killed his wife. 

A report was made at the Thana and the 
case was investigated and sent up. The 
appellant throughout stuck to the story 
which he had told on the first occasion he 
was questioned and it was this. He had 
gone away to purchase some corn and came 
back earlier than was expected; on arrival 
at his house he found, inside his own room, 
on a charpoy, his wife and the prosecution 
witness, Uma Shauker, the zemindar of the 
village, both in the act of adultery. He 
tried to catch hold of Uma Shankar but he 
slipped away and ascending the roof of the 
house fled into his own, which adjoined the 
house ofthe appellant. There wasa sickle 
near at hand, the appellant picked it up and 
killed his wife with it. 

There is no statement of any witness in 


‘support of the appellant's entire case but 


there is circumstantial evidence showing 
that the deceased was on terms of intimacy 
with Uma Shankar. The learned Sessions 
Judge was inclined to accept the story of 
the appellant, namely, the appellant found 
his wife in theact of adultery and, there- 
fore, having lost his self-control killed her, 
But the learned Judge thought that some 
evidence, in the shape of statements of 
witnesses, was necessary uude: the law in 
order to enatle him to give the benetit of 
his version, io the accused person. ‘he 
learned Judge says after quoting the state- 
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ment of the accused person. “On the face 
of it, there is probably truth in what the 
accused says, although what he says may 
not bethe whole truth and nothing but 
the truth." Weare of opinion that although 
under the Indian Evidence Act the burden 
of proving an exception under the Indian 
“Penal Code. is on the accused person, it 
. does not follow that the circumstances to- 
 gether with the accused person's statement 
cannot be sufficient evidence to establish 
ihe exception inhis favour. Such a case 
is the present one before us, The learned 
Judge himself was inclined to accept the 
appellant's statement and the Assessors 
unanimously accepted the same, and we are 
inclined toregard the offence committed 
to be one under s. 304, Indian Penal Code. 
Inthe circumstances, we think the learned 
Judge mightvery well have accepted the 
appellant's story as the correct one and we 
do acceptit as the correct version. 

We find that the appellant, having been 
suddenly deprived of the power of self- 
control by grave and sudden provocation, 
caused the death of his wife who was one of 
the parties who gave that provocation. The 
case falls within the purview of s.304, Indian 
Penal Code. 

We alter the conviction under s. 802 to 
ope under s. 304, Indian Penal Code, and 
reduce the sentence to three (3) years’ rigo- 
rous imprisonment. 


A. N. A. Conviction altered. 


RANGOON HIGH COURT. 
FULL BENCH. 

CRIMINAL REFERENCE No. 40 or 1926. 

March 28, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, Mr. Justice Carr and 
: Mr. Justice Chari. 
EMPEROR--PnosszCUTOR 
versus 

THA SHWE AND OTHERS—ACCUSBED. 

Cr. P. C. (Act V of 1898), ss. 252, 257— Burma 
Process Fees Rules, rr. 17, 18—N on-cognisable warrant 
casas—Process fees— Party, whether bound to pay. 

In & non-cognisable warrant case the Court is 

. nob bound to summon witnesses for the prosecution 

or the defence under the provisions of ss. 252 and 257, 
. Or. P. O, ifthe party at whose instance or in whose 
interest the process isissued does not pay process fees 
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‘as required by rr. 17 and 18 of the Process Fees 
Rules made underthe Burma Process Fees Act, 1910. 
[p. 709, col. 2; p. 712, col. 1.] 

King-Emperor v. Maung San Nyein (1), overruled. 

Reference made by Carr, J., in Criminal 
Appeals Nos. 188,183 and 1:0 of 1326, where 
the learned Judge entertaining doubts as 
to the correctness of the ruling in King- 
Emperor v. San Nyein 93 Ind. Cas. 19, 4 
Bur. L. J., 187, referred the question to the 
Full Bench. 

ORDER OF REFERENCE. 

The appellants in these three cases have 
been convicted of forgery, punishable under 
s. 467, Indian Penal Code, and have each 
been sentenced to five years’ rigorous im- 
prisonment. | l 
. On the facts I see no reason for interfer- 
ence with the convictions. The appellant, 
Tha Shwe, who isa boy of 19, approached 
the complainant Hone Gwan for a loan. on 
a mortgage of certain land, which stood in 
the names of his parents Maung Sen and 
Ma Le, and dor which he produced the 
revenue receipt. He. was told that his 
parents must execute the deed. He eame 
again bringing appellants Nga Gya and 
Ma Bwin, who répresented that they were 
Maung Sin and Ma Le, and executed a 
mortgage deed on which the complainant 
lent Rs. 500, Later complainant discovered 
that these two appellants were not Maung 
Sin and Ma Le. 

It is shown that Tha Shwe was one of 
the attesting witnesses to the deed. Tha 
Shwe in the trial Court denied all the 
allegations against him, but they were 
amply proved and in his petition of ap- 
peal he does not persist in his denial. 

The other two appellants admitted tak- 
ing part in the execution of the document 
but alleged that they were induced to place 
their thumb prints on it as witnesses, I 
have no doubt that this defence is not true. 

The offence is one that calls for a sub- 
stantial punisbment, but I think that the 
sentences passed in this case were unduly 
severe and I propose to reduce them. 

But before 1 pass my final order I think 
that another question that arises should be 
authoritatively settled. 

The ease js a non cognizable warrant 
case. Under the Prccess Fees Rules, 1923, 
which were made by the Local Government 
of Burma under s. 3 of the Burma Process 
Fees Act, 1910, and which are reproduced 
in para. 976 ofthe Burma Courts Manual, 
fees must be paid by the parties in all 
non-cognizable cases for processes issued, 
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The relevant provisions are contained in 
rr. 17 (1) and 18 (b) Until recently the 
validity of these rules has not to my 
knowledge been questioned. But in this 
case it was questioned: and the defence 
Plealers refused to pay process fees for the 
summonses to their witnesses and the Ma- 
gistrate saysthatthe Court bore the expenses 
of the witnesses. 

The complainant, however, had paid the 
proeess fees for his own witnesses, and the 
Magistrate directed under s, 31 of the Court 
Fees Act that the three appellants, in ad- 
dition to their sentences of imprisonment, 
should pay these costs ofthe eomplainant, 
amounting to Rs. 15. 

On the wording of s. 31 of the Court Fees 
Act the Magistrate was right in passing 
this order. But if the process fees in 
question were not lawfully levied from the 
complainant then I think that the spirit 
of the law requires that they should be re- 
funded to him by the Court, aud that the 
burden of re-paying them should not be im- 
posed upon the appellants. 

The authority on which the defence 
Pleaders relied when refusing to pay 
process fees, and which the Magistrate fol- 
lowed, was the case of King-Emperor 
v. Maung San Nyein (1) 4 Burma Law 
Journal 187. This is an unauthorized 
publication and was not, therefore, bind- 
ing on the Magistrate. But Ihave veri- 
fied it from the original record of this 
Court. The decision was given by one 
.Judge of this Court in a’ case called for 
in revision on the Court’s own motion. 
No Advocate was heard on either side. 
The learned Judge, after a discussion of 
certain provisions of the Cr. P. ©. held 
that in non-cognizable warrant cases the 
parties could not be required fto pay pro- 
cess fees for the issues of summons to wit- 
nesses. 

I have some doubt of the correctness of 
this decision but think that, although it 
is reported only in an unauthorized pub-. 
lieation, ib would not be proper for me 
either to overrule or to ignore it. The 
question raised is one of very great im- 
portance, involving, as it does, a question 
ofthe validity of the Process Fees Rules and 
J consider it necessary that it should be au- 
thoritatively decided. 

J, therefore, postpone final orders in this 
case and refer the following question for 


(1) 93 Ind. Cas. 79; 4 Bur. L. J. 187; A. I. R. 9126 
Rang. 13; 27 Cr. L. J. 415. 
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decision by a Bench or a Full Bench, as the 
Honourable the Chief Justice may direct :— 

"In a non-cognizable warrant case is the 
Court bound to summon witnesses for the 
prosecution or the defence under the pro- 
visions of ss. 252 and 257 ef the Cr. P. C. 
if the party at whose instance or in whose 
interest the process is issued does not pay 
process fees as required by rr. 17 and 18 of 
the Process Fees Rules made under the 
Burma Court Fees Act, 1910?” 

The matter came beforea Full Bench 
(Rutledge, C. J., Carr and Chari, JJ.). 

Mr. Eggar, Government Advocate, for the 
Crown, 





OPINION.—The question referred 
is:—“‘In a non-cognizable warrant case 
is the Court bound to summon wit- 
nesses for the prosecution or the de- 
fence under the provisions of ss. 252 and 
257 of the Or. P. O. if the party at whose 
instance or in whose interest the process 
is issued does not pay process fees as re- 
quired by rr. 17 and 18 of the Process Fees 
Rules made under the Burma Court Fees 
Act, 1910. 

The reference in the last line is a cleri- 
eal error and should read “Burma Process 
Fees Act." 

The question has arisen in consequence 
of the Magistrate who tried the case under 
appeal having followed a decision of this 
Court published in the Burma Law Journal, 
which is a private publication not author- 
ized by any Local Government. The case 
in question is King-Emperor v. Maung San 
Nyein (1). The Magistrate ssems to have 
treated the decision as absolutely binding 
on him. It was not in fact binding on 
him. This is à very prevalent misappre- 
hension and it is, therefore, desirable to 
draw attention to the Indian Law Reports 
Act, XVIII of 1875. Section 3 of that Act 
reads as follows: —'No Court shall be bound 
to hear cited, or shall receive or treat as 
an authority binding on it, the report of 
any case decided by any of the said High 
Courts............ other than a report published 
under the authority of any Local Govern- 
ment." 

To understand the question raised it is 


. necessary to consider certain sections of the 


Or PO. 

Section 204 deals with the issue of pro- 
cess to compel the attendance of an accus- 
ed person when a Magistrate taking cog- 
nizanee of an offence is of opinion that 
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there is sufficient ground for proceeding. 
It provides that if the case is one in which 
a summons should issue in the first instance 
the Magistrate shall issue a summons and 
if the ease is one in which a warrant should 
issue he may issue either a warrant or a 
summons. Sub-section (3) of the section, 
however, provides that "when by any law 
for the time being in force any process fees 
or other fees are payable, no process shall 
be issued until the fees are paid, and, if 
such fees are not paid within & reasonable 
time, the Magistrate may dismiss the com- 
plaint.” 

In Ch. XX of the Code, which deals with 
the trial of summons cases, s. 244 (2) pro- 
vides “that the Magistrate may, if he thinks 
fit, issue a summons to any witness direct- 
ing him to attend............... " Section 243 
(3) provides that the Magistrate may before 
issuing à summons require that the reason- 
able expenses of the witness be deposited in 
Court. . 

But in Ch. XXI, dealing with the trial 

of warrant cases, s. 252 in sub-s. (1) provides 
that when the aecused appears before the 
Court the Magistrate shall proceed to take 
allsuch evidence as may be preduced in 
support of the prosecution. Sub-section 
(2) then goes on to provide that “The 
Magistrate shall ascertain, from the com- 
plainant or otherwise, the names of any 
persons likely to be acquainted with the 
facts of the case and to be able to give 
‘evidence for the prosecution, and shall 
summon to give evidence before himeelf 
such of them as he thinks necessary.” 

Section 256 was not referred to in San 
Nyein's case (1), but it is desirable to 
mention it here. It provides that after the 
framing of the charge, if the accused 
wishes to cross-examine any of the prose- 
cution witnesses whose evidence has been 
taken, such witnesses “shall be re-called." 
Here the issue of process to the witnesses 
may or may not be necessary. 

Section 257 provides for the summoning 
of witnesses at the instance of the accused. 
It lays down that the Magistrate “shall” 
issue process to such witnesses “unless he 
considers that such application should be 
refused on the ground that it is made for 
the purpose of vexation or delay or for de- 
feating the ends of justice." Sub-section (2) 
further provides’ that the Magistrate may 
requiré that reasonable expenses of a wit- 
ness to be deposited in Court before sum- 
moning him, 
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On a consideration of these provisions the 
learned Judge in San Nyein's case (1) held 
that under ss. 252 and 257 of the Cr. P. 
C the Court could not refuse to issue 
process to witnesses either for the prosecu- 
tion or the defence on the failure of the 
complainant or the accused to pay process 
fees. If this view is correct it will apply 
equally to s. 256. 

It is argued that the presence in s. 204 
of a provision for dismissal of the complaint 
for non-payment of process-fees leads, on 
the accepted rules for the interpreta- 
tion of Statutes, to the presumption that 
the omission of any similar provision from 
ss. 252, 256 and 257 was intentional and 
that payment of process fees cannot be 
enforced by refusal to issue process; and 
that the additional provision in s. 257 
providing for refusal to issue process for 
certain specific reasons also leads, under 
the same rules, to the presumption that 
there can be no refusal on other grounds. __ 

This argumentis based on the assump- 
tion that s. 204 (3) is limited merely to the 
issue of process on the accused. Sub-sec- 
tion (3), however, is 80 worded "any pro- 
cess fees or other fees" as to indicate a much 
wider application. 

The only limitation indicated is that on 
non-payment the Magistrate may dismiss 
the complaint, a remedy obviously inap- 
plicable where the default had been made . 
by the accused in respect of his witnesses 
under s. 257. M 

If it were the intention of the Legislature 
to indieate that it was not intended to 
interfere with the provisions of the Court 
T'ees Act, 1870, and the rules framed there- 
under, we would naturally look for such 
an indication in this section which deals 
with "the commencement of proceedings 
before Magistrates.” That this was the in- 
tention of the Legislature seems to be indi- 
eated by s. 546A (1) (one of the amend- 
ments of 1923) which runs "Whenever any 
complaint of a non-cognizable offence is 
made to a Court, the Court, if it convicts 
the accused, may in addition to the penalty 
imposed upon him, order him to pay to the 
complainant (a) the fee (if any) paid on 
the petition of complaint, or for the. exami- 
nation of the complainant, and (b) any fees 


‘paid by the complainant for serving pro- 


cesses on his witnessesor on the accused.” 
This section which. applies to. non-cogniz- 
able cares is quite inconsistent with the 
view that the mandatory nature of s. 252 (1) 


[98 1. 0. 1926] 


relieves the complainant of any liability 
to pay the process fees for his witnesses. 

Ins. 1 (2) of the Code it is provided that 
“in the absence of any specific provision 
to the contrary, nothing herein contained 
shall affect any special or local law now in 
force, or any special jurisdiction or power 
conferred, or any special form of procedure 
prescribed, by any other law for the time 
being in force.” 

In respect-of process-fees, the Indian 
Court Fees Act, 1870, s. 20 was clearly a 
special law which gave the High Court 
power to make rules in respect of ‘‘the 
fees chargeable for, serving and executing 
processes issued by the Criminal Courts, 
established within such limits in case of 
offences other than offences for which Police 
Officers may arrest without a warrant.” 

Rules were made under this section by 
the Chief Courtof Lower Burma in their 
Notification No. 11, dated 30th May, 1900, 
and arestill set out at page 45 of the Stamp 
Manual as if still in force. 

In 1910 the Burma Process Fees Act 
(Burma Act I of 1919) was passed. It de- 
clared that ss. 20 to 23 of the Court Fees 
Act, 1870, should not apply to Burma. It 
transferred the power of making rules for 
the levy of process fees to the Local Govern- 
ment. And it gave the Local Government, 
in respect of Criminal Courts, considerably 
greater powers than had been given by 
s. 20 of the Court Fees Act, since it imposes 
no limitation to the processes issued by 
Criminal Courts in respect of which the 
rules may be made. 

Rules were made by the Local Govern- 
ment under this authority and those now 
in force were published in Judicial Depart- 
ment Notification No. 57, dated the 8th 
May, 1923, and are reproduced in para. 976 
of the Burma Courts Manual. Rule 17 of 
those rules provides that “Subject to the 
exemptions set outin r. 18 process fees on 
the following scale shall be levied in res- 
pect of each process from the person at 
. whose instance or in whose interest the 
process is issued," The scale prescribes 
fees for all classes of processes. The only 
exemption in r. 18 which affects the present 
argument is contained in cl.-(b) (2) and 
provides that no process fee shall be levied 
by a Criminal Court in any cognizable 
case. 

Rule 20 provides that a Magistrate in 
cases other than those falling under Chs. 
XIX, XX and XXI of the Indian Penal 
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Code “may remit the process-fees when 
salisfied that the party liable to pay them 
has not the means of payment." 

Alleases falling under Ch. XIX of the 
Penal Code are summons cases, but all eases 
falling under Chs. XX and 'XXI are warrant 
cases. 

Thus it is clearly indicated thatit was 
the intention of the Local Government 
when making these rules, that process- 
fees should be leviablein all non-cognizable 
warrant cases, as well asin sommons cases. 
And since these rules were made by statu- 
tory authority they have themselves the 
force of law. 

Rule 22 (2) further provides that "unless 
a Oourt by order in writing permits their 
levy subsequent te the issue of process, pro- 
cess-fees shall be recovered before the pro- 
cess is drawn up for service or execution 
This isa mandatory provision 
preventing the Court from issuing process 
until the fees have been paid. The power 
to postpone levy of the fees obviously 
would not justify the Oourt in issuing a 
process before they had been paid if it 
was aware thatthe party concerned had no 
intention of paying them. 

The Burma Process Fees Act, 1910, does 
not, like the Indian Court Fees Act, 1870, 
come under the words “any ‘special Act 
now in force,” as the Code was enacted 
in 1898, but we see no reason to doubt 
that it comes under the words “any special 
— power conferred......by any other law 
for the time being in force" in s. 1 (2) of 
the Code. 

Though the Process Fees Rules have 
been in force for many years, so far as we 
know, their validity in this respect has not 
been questioned in any authorized reported 
decisions. The learned Judge in San 
Nyein's case (1) relies on an unauthoriz- 
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ed report of In re Palannagari Pitchi- 


vadu (2. Whoever was the Judge who 
decided that case referred only to the 
Or. P. C. and did not mentions. 20 of the 
Court Fees Act or the rules made under it 
by the Madras High Court. Section 361 of 
the Code of 1872 to which considerable im- 
portance was attached isa section dealing 
only with summons cases. Section 369 
which dealt with warrant cases was in effect, 
the same as the presents. 252 (2). 


The decision seems to be based on a 
supposed change in the Code which had 


(2) 2 Weir 923. — 
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not in fact been made and isofno value. 
We have been referred to In re Ponnam- 
mal (3) That, however, was a maintenance 
case and it was held not to come under the 
word "offences" in s. 20 (2) of the Court 
Fees Act. d 

In the view we take of s. 204 (3), s. 546A 
ands. 1 (2) of the Code, ss. 252, 256 and 
257 must be readas subject to the rules 
made underthe Burma Process Fees Act, 
1910. The decision in King Emperor v. 
Mauny San Nyein (l) is erroneous and 
must be overruled and the reference is 
answered in the negative. 

The question referred having been an- 
swered in the negative by the Full Bench, 
Mr. Justice Carr, passed the following:— 

ORDER.—The question referred by 
me in my order of the 18th March, 1926, 
has now been answered in the negative by 
the Full Bench. It follows that the pro- 
cess-fees were properly levied from the 
eomplainant. 

But the Magistrate was wrong in referr- 
ing to s. 3lof the Court Fees Act and in 
my earlier order I inadvertently followed 
his lead. That section was repealed by Act 
XVIII of 1923, which enacted s. 546A of 
the Or. P. O. in its place. This latter section 
gives the Court a diseretion to order or 
not to order the payment of the costs of 
ihe complainant and in this ease I think 
such payment should not be ordered. 

For the reasons given in my previous 
order I confirm the convictions of the appel- 
lants but reduce their sentences as fol- 
lows:— On Tha Shwe and Nga Gyo to rigor- 
ous imprisonment for one year each and 
on Ma Bwin to rigorous imprisonment for 
six months, lalso set aside the order direct- 
ing the appellants to pay costs amounting 
to Rs. 15. 

A. N. A. Sentence reduced. 

(3) 16 M, 234; 2 Weir 252; 5 Ind. Dec. (x. s.) 870. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 391 oF 1926. 
July 26, 1926. 
Present:—Mr. Justice Boys and Mr. 
Justice King. 
KHELAW AN-—ACCUSED—ÁÀPPELLANT 
versus 
EMPEROR-—RESPONDENT. 
Penal Cote (Act XLV of 1860), ss. 800, 802—Murder 
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—Dhatura poisoning—Conviction for murder, legality 
of—Sentence of death, when appropriate. 

Though a person accused of murder by adminis- 
tering dhatura poison can be convicted under s. 302, 
Penal Code, even though his primary object was only 
to stupify the victims and to rob them inasmuch as 
he must be held to have done the act with the 
knowledge that he was likely to cause death, the 
question whether death sentence should be passed 
I on the circumstances of each case. [p. 713, 
col. 2, 

Jeoni v. Emperor (1), distinguished. 

Criminal appeal from an order of the Ses- 
sions Judge, Azamgarh, dated the 19th May, 
1926. 

Major Ram Parshad Dube, for the Appel- 
ant. ; l 
The Government Pleader; for the Crown. 


JUDGMENT.—This is an appeal by 
one Khelawan Chamar from a conviction 
under s. 302 of the Indian Penal Code 
and a sentence of transportation for life 
and a convietion under s. 328 of the Indian 
Penal Code and a sentence of seven years’ 
rigorous imprisonment, which would, of 
course, run coneurrently with the sentence 
of transportation for life. The convictions 
and sentences have been arrived at in con- 
sequence of the actof the appellant in 
giving powdered dhatura seed in some 
"sattwu", possibly with the addition of some 
gur, to two men Jaichu and Baran. The 
facts of the case are very clearly set out - 
in the judgment of the trial Court. ít 
is the usual story of greed to obtain 
possesssion of a few rupees which were in 
the possession of Baran. With the usual 
sort of introduetory conversation and pro- 
posals to obtain theconfidence of his vic- 
tims the appellant succeeded in inducing 
them to partake of some “sattu” which he 
had with him. Then he disappeared on the 
pretext of going to ease himself, presum- 
ably with the intention of returning later. 
As to whether he did return there is no 
evidence asJaichu and Baran suspecting 
that Khelawan might be a thief left the 
place. An hour or two after these two 
had partaken of the sattu, of which 
Khelawan himself had refused to take any 
share on the ground that he wassuffering 
from dysentery, Jaichu, the principal pro- 
secution witness in this case, began to 
feel illand shortly afterwards Baran was 
taken ill. Nothing more was heard of them 
until the next morning a chaukidar on his 
rounds found Baran dead lying in some 
water and Jaichu apparently unconscious 
and rolling in pain. The chaukidar took 
the necessary steps tohave Jaichu taken 
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to hospital. He was taken to the Mau hog- 
pital where dhatura poisoning was diagnosed 
and he was let out upon his recovery after 
some three or for days, The viscera of 
Baran was sent tothe Chemical Examiner, 
and it was established that he had died 
ofdhatura poisoning. Jaichu narrated the. 
whole affair from the beginning up to the 
time when he himself was taken ill. There 
is nothing whatever in his story to lead us 
ta doubt that he is telling the whole truth. 
No enmity against him whatever is even 
alleged by the appellant. His story is 
supported by witnesses who saw Khelawan 
in the presence of Jaichu when he was 
on the way tobuy the.gur. There is the 
shop-keeper who sold the gur to him and 
at least one witness who saw them toge- 
ther, thatis Baldeo. The prosecution wit- 
nesses identified the accused in Jail on the 
23rd of February, 1926, and there appears 

no reason for suspecting the genuineness 
~ of the identification then carried out. 
There is one point which we may mention. 
There is no evidence on the record that we 
have been able to find or to which Counsel 
for the appellant and the Government 
Pleader have been able to draw our atten- 
tion to show whether Jaichu made any 
statement of any sort to anybody, as how 
he came to be poisoned between 4-30 P. M., 
on the 21st of December, 1925, when he 
re-gained conseiousness in the hospital, and 
the 24th of December, 1925, when he made 
his First Report. It appears incredible that 
on the 21st, 22nd and 23rd, while he was 
apparently fully conscious in hospital, he 
should have had no conversation with any- 
body. It is true that anything he might 
say then would not be substantive evidence 
in itself, but it would have been, if what 
he said was in accordance with his present 
story, a valuable corroboration of his First 
Report. As it is we areleftin ignorance 
of the nature of any declaration which 
Jaichu may have made in hospital or. be- 
tween the time of his leaving the hospital 
and making the report at the Police station. 
We think that the learned Judge would 
have been well-advised to endeavour at the 
trial to get some information on this point. 
We do not think, however, that this lacuna 
in the evidence throws any reasonable 
doubt on the genuineness of Jaichu’s story, 
and it ison his story in the main that the 
case must stand or fall. Weseeno reason 
to suppose that there was anything what- 
ever in-the nature of a conspiracy toim- 
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plicate, the accused falsely. The appellant 
alleges enmity with Tengri buthas entirely 
failed to prove it. He has, moreover, him- 
self taken up three different stands in the 
different statements and memoranda of 
appeal that he has made. We think that 
the conviction was beyond doubt a right 
one and we also agree as to the propriety 
of the sentence. Notice has been issued to 
the appellant to show cause why his sen- 
tence should not be altered from one of 
transportation for life to the death penalty, 
We do not, however, consider it necessary 
to enhance the sentence. It must not be 
understood fora minutethat weconsiderthat 
the death penalty would not be appropriate 
in some cases where death is brought about 
by dhatura poisoning, for instance, it was 
certainly the most appropriate sentence in 
the case reported in Jeont v. Emperor (1). 
Thereit was quite clear that the intention 
of the accused was not merely to stupify 
but to get rid of her husband, and it was 
held that the only appropriate sentence 
was the capital sentence, even though the 
husband survived and the person who died 
was not the person whom the accused 
intended to kill. In that case the mere 
stupifying of the intended victim would 
have served no purpose. In the present 
case there can apparently be no doubt that 
the intention of the accused was certainly 
primarily only to stupify his victims and 
to come back when the poison had bégun 
to take effect and rob them. We do not 
see any ground for holding that he intended 
to bring about their death. It can. of 
course, be urged that he must at least have 
had knowledge that he was likely to cause 
death, and we think he undoubtedly had 
such knowledgeand that theconviction under 
s. 302 was correct, There are, however. 
degrees of knowledge and degrees of likeli- 
hood and, while in a case slightly differ- 
ent to this it might be that fhe capital 
sentence would be appropriate, in the pre- 
sent case we do not think that it is called 
for. We, therefore, seeno reason to en- 
hance the sentence. For the rest the 
appeal is dismissed and the accused will 
serve his sentence under ss. 302 and 398 of 
the Indian Penal Code. ` 


A: N. A. Appeal dismisse 
mn Ei e Cas. 473; 15 A. L.J. 13; 17 Cr. L. J m 
A. 161. Eb 
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RANGOON HIGH COURT. 
On1MINAL Revision No, 1213-A or 1926, 
February 26, 1926. 

Present :—Mr. Justice Carr and 
Mr. Justice Duckworth. 
EMPÉROR—PROSECUTOR 
veraus 
NGA KYAW HLA— RESPONDENT, 

Burma Habitual Offenders Restriction Act (II of 
1919), ss. 8, 7—Burma Opium Law (Amendment) Act 
(V11of 1909), s. 5 - Cr. P.C. (Aet V of 1898), s. 110— 
Restriction order, whether can be passed against per- 
son who earns his living by unlawful sale of opium. 

Section 3 (1) of the Burma Habitual Offenders Res- 
triction Act applies to cases in which a person can 
be called upon under s. 110 ofthe Cr. P. O. to show 
cause why he should not be ordered to execute & 
bond for his good behaviour but it does not apply to 
cases which come under s. 3 ofthe Burma Opium 
Law (Amendment) Act. A restriction order under 
s.7 of the Burma Habitual Offenders Restriction Act 
cannot, therefore, be passed in a case coming under 
s. 3 of the Burma Opium Law (Amendment) Act. 


Criminal revision being review ofan order 
of the Sub-Divisional Magistrate, Minbya, 
in Criminal Miscellaneous Trial No. 52 of 
1926. < 

; JUDGMENT. 

Carr, J.—Under 8, 7 of the Burma 
Habitual Offenders Restriction Act, 19189, 
an order of restriction for two years has 
been passed against Nga Kyaw Hla. What 
was found proved against him was that he 
earns his living in whole or in part by un- 
lawful sale of opium. This finding was 
amply justified by the evidence, and is 
sufficient to justify his being placed on 
security under 8. 3 of the Burma Opium 
Law (Amendment) Act, 1909. 

The question that now: arises is whether 
on such grounds an order of restriction can 
be passed under s. 7 of the Burma Habitual 
Offenders Restrietion Act. This question 
was answered in the affirmative by a Single 
Judge of this Court in Emperor v. Nga 
Kyaung (1). The learned Judge held that 
ihe effect of 8. 3, Burma Opium Law (Amend- 
ment) Act, was to add another ground to 
the six tet out in s. 110 of the Cr. P. O., as 
grounds on which a person may be required 
to furnish security for his good behaviour. 
He held, therefore, that under s. 3 of the 
Habitual Offenders Restriction Act the 
Magistrate could proceed under that Act. 

With all respect I am unable to agree. 

Section 3 of the Burma Opium Law 
(Amenginent) Act Jaye down that a person 
against whom there is information that he 


1) 81 Ind. Cas. 546; 2 R. 61; 3 Bur. L. J. 17; A. I. R. 


jM Race. 244; 25 Cr. L. J. 920. 
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earns alivelihood either wholly or in part 
by the illicit sale of opium may be dealt 
with “as nearly as may be as if the informa- 
tion received about him were of'the de- 
scription mentioned ins 110of the Cr. P. O., 
1:98." Itdoes not say that he may be pro- 
ceeded against under s. 110. 

Section 3 (1) of the Burma Habitual 
Offenders Restriction Act says: “In any 
case in which a Magistrate may, under the 
provisions of &. 110 of the Cr. P. C., 1898, 
require a person to show case why he should 
not be ordered to execute a bond for his 
good behaviour, the Magistrate may in 
lieu of orin addition to so doing require 
such person to show eause why an order of 
kala should not be made against 

I EE 207 

The section, as worded, clearly applies to 
cases in which the person could be ealled 
upon under s. 110 of the Cr. P. C., and, in 
my opinion, it does not apply to cases which 
come unders 3 ofthe Burma Opium Law 
(Amendment) Act, and for that reason may 
be dealt with as if they came unders. 110 of 
the Code. To hold that it does apply to 
such eases would be to attribute to the 
Legislature an intention which it certainly 
has not expressed. 

I would, therefore, set aside the order of the 
restriction passed against Nga Kyaw Hla. 
As he has been restricted to a place other 
than hisown village for a considerable time 
I would not pass any order requiring him to 
execute a bond under the Cr. P. C. Should 
he persistin his evil ways it willbe open 
to the Executive Authorities to proceed 
against him again. | 

Duckworth, J.—I concur. 

Z. K. l Order set aside. 


CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 980r 1926. 
June 16,1926. 

Present:—J ustice Sir George Claus 
Rankin, Kt., and Mr. Justice Chotzner. 
JAHUR SHEIKH AND ANOTHBER— 
ÁCCUSED—AÀPPELLANTS 

|o versus 
EMPEROR— Opposite Parry. 
Cr. P. C. (Act V of 1898), ss. 297, $07— Penal Code 
(Act XLV of 1860) ss. 800, 302— Trial by Jury— ` 
Difference between Judge and Jury—Reference to 


High Cowri—Mwurder case—Charge to Jury —Duty of 
Judge. 
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In order to justify & reference under s. 307 of the 
Or. P. O., itis not necessary that the Judge should 
be able to describe the Jury's finding as perverse. [p. 
715, col. 2.] 


In a case of murder the mere fact that the accused 
persons do not admit that they were present at the 
time of the occurrence and do not raisea case of 
provocation or passion or something of that sort, does 
not render it unnecessary forthe Judgeto give the 
Jury a proper direction as to the exceptions mention- 
ed in s. 300 of the Penal Code. The question in such 
a case is whether on any reasonable view of the facts 
certain of the exceptions can matter. If they can 
matter and if a proper direction is not given to the 
Jury with respect to them, then it is not open to the 
High Court in appeal to guess and gamble as to 
whether or not the Jury's verdict would have been 
ums if such direction had been given. [p. 716, col. 

Appeal against the conviction and 
sentence passed by the Additional Sessions 
Judge, Mymensingh, agreeing with the 
verdict of the majority of the Jury, dated 
the 9th December, 1925. 

Mr. M. A. Quasem, forthe Appellants. 

Mr. Khundkar and Babu Lalit Mohan 
Sanyal, for the Crown. 
JUDGMENT. . 

Rankin, J.—In this case, the two ap- 
pellants before the Court were convicted by 
a Jury bya majority of to 4. They were 
accused of having caused the death of one 
Abul Hossein otherwise called Munser Bap 
and the charge against them was one under 
s8. 302 read with s. 34, Indian Penal Code. 
'The ease, in effect, is that the deceased man 
together with one Mahomed Jan who lived 
in his house as a servant went. from his 
own village to another village called 
Kaichipore, that these two men werereturn- 
ing in the evening and, just after sunset, 
they were met by the two appellants, that 
after a wordor two of conversation “what 
. happened was that Samiuddin—the second 
appellant—struck Abul Hossein on or 
about his shoulder with an instrument 
which looked like a ruler and knocked him 
down on the road and that thereupon Jahur 
——the first appellant— made after Mahomed 
Jan, the servant, with a dao and the servant 
ran home tohis own village and meet- 
ing certain persons there told them 
what had happened. It appears that near 
to the scene of occurrence there were a good 
many houses of different people -some of 
whom appear to have been tenants of the 
deceased man. These people were not 
alarmed and they were not told anything 
about the matter at the time : but Mahomed 
Jan went back to his village and there, 
according io him, after having told his 
story, he wag so overcome thathe retired to 
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bed in a state of unconsciousness. The 
first information report was given late in 
the night of the 30th of May, that is to 
say, the day of the occurrence and it was 
given by the deceased man’s brother Faiz- 
uddin. è 

-Now, what happened in this case, in effect 
was that the Jury were almost evenly 


-divided. Four of them thought that the 


accused should be acquitted: five brought 
in & verdict of guilty under s. 302 read with 
s. 34, Indian Penal Code. The learned Judge 
states that personally he should have given 
the accused the benefit of the doubt ; buthe 
says also that the verdict of the majority of 
the Jury is not perverse or unwarranted by 
the evidence, In order to justify a reference 
unders, 307, Cr. P. C., it is not necessary 
that the Judge should be able to describe 
the Jury'sfinding as perverse. The langu- 
age of that section is reasonably plain and 
may be adhered to. No translation or sub- 
stitution of other phrase is necessary. In 
the present case, the learned Judge says 
that the verdict of the majority of the Jury 
is not unwarranted by the evidence and he 
was quite within his rights in not making a 
reference to this Court unders.307, Or. P. 
C. The -result is that this verdict is one 
with whieh we can only interfere provided 
that there has been a misdirection on a 
point oflaw or that the Jury have misunder- 
stood the law as laid down to them. 

Now, it was pointed out to us at the 
opening of this appeal that the learned 
Judge had not explained to the Jury the 
difference between murder and culpable 
homicide He has not said a single word 
about culpable homicide and the way in 
which he left the matter to the Jury is, in 

He has carefully described to 
them the effect of s, 34, Indian Penal Code 
and he hassaid that the Jury ought to be 
satisfied in order to convict the accused 
that the two accused persons caused the 
death of Abul Hossein with a common 
intention either of causing his death or of 
causing such injury to him as they knew 
was likely to cause his death. That ig all 
that the learned Judge has said. He has 
given the Jury another direction, namely 
that if they find that there was a common 
intention of -causing grievous hurt, then 
the verdict which they should give against 
both the accused is one of guilty under 

But he has said 
nothing whatever by way of direction to the - 
Jury aboutany other possibility lying be- 
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tween murder on the one hand and griev- 
ous hurt on the other. 

It is said on behalf of the Crown that in 
this case when one looks at the facts any 
question of the Jury finding one or the 
other of the exceptions mentioned in s. 300, 
Indian Penal Code, is entirely academic and 
it is said that, in view of s. 537, Or. P. O., in 
any case, the verdict should not be inter- 
fered with by reason of this omission. 
Now, it mayor may not be the law of this 
Court that, in every case of murder, all the 
exceptions mentioned in s. 200, Indian Penal 
Code have to be dealt with by the Judge in 
his charge: but it is quite certain that the 
mere fact that the accused persons do not 
admit that they were there and raise a case 
of provocation or of that of passion or some- 
thing of that sort does not render it un- 
necessary to give the Jury a proper direction 
as to the exceptions. The questionis whe- 
ther on any reasonable view of the facts, 
certain of the exceptions can matter. If 
they can matter and if a proper direction is 
not given to the Jury, then it is not open 
to the Court to guess and gamble as to 
whether or not the Jury's verdict would 
have been different. ; 

Now, what has happaned in this case is 
that, aecording to the story for the prosecu- 
tion, the last thing that was seen as regards 
Abul Hossein is that one of the two 
prisoners struck him with a stick which 
looked like a rulerand knocked him down. 
The Jury might very well have been asked 
to consider whether, assuming they found 
that the accused had something to do with 
the death of the deceased, the circumstan- 
ces on the whole would lead them to think 
that it was a sudden affray or whether it was 
a cold-blooded or premeditated murder 
after the manner which the prosecution evi- 
dence would indicate. Looking at the matter 
carefully, I am not of opinion that we can 
say either that the Jury had sufficient direc- 
tion upon this vital point in this particular 
ease or that the insufficiency has led to no 
injustice. In my judgment, the trial must 
be dealt with on the footing that the learned 
Judge has not given a sufficient direction 
to the Jury. Now, the learned Judge him- 
self took the view that the correct verdict 
in this case on the facts would be that it 
was not proved that the accused had com- 
mitted any offence whatever. We have had 
our attention called to the evidence of the 
main witness and the only eye-witness and 
we have had our attention called also to the 
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evidence of those people who say that the 
names of the accused were mentioned to 
them directly after Mahomed Jan had got 
back to his own village and to the evidence 
of people who say that the two accused 
were seen on or about that evening in the 
neighbourhood of the occurrence. There 
are a great many observations that have ' 
to be made tending to discount the correct- 
ness or the truth of the story told by the 
eye-witness and I for mysalf have no hesita- 
tion in saying that, whatever the truth be 
as to the way in which Abul Hossein met- 
his death, it is reasonably clear, in my 
opinion, that upon this evidence the verdiet 
of guilty is not the safe verdiet. The 
learned Judge was of that opinion and four 
of the persons also expressed the same view. 
It does not seem to me that, if this case is- 
re-tried, there is a chance of the aecused 
being rightly convicted, that is to say, that 
there is à chance of the evidence being such 
that the Jury can safely and properly con- 
vict them. It is unnecessary and undesir- . 
able that these men should be put on their 
trialagain. Under our powers given by: 
s, 423 of the Code, I would reverse the 
finding and sentence and acquit and dis- 
charge both the aecused without any further 
trial. 
Chotzner, J.-—1 agree. 
Z. K. Accused acquitted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
CRIMINAL Reviston No. 123.B or 1926. 
October 12, 1926. 
Present:—Mr. Kinkhede, A. J. C. 
MAROTI—ACCUSED— APPLICANT 
versus 
Musammat KASABAL—COMPLAINANT-NON- 


APPLIOANT. 

Cr. P. C. (Act V of 1898), ss. 867, 421, 422, 424—- 
Appellate judgment, contents of—Notice to appellant 
before admitting appeal—Procedure, whether legal. 

Reasons for the decision should be given by an: 
Appellate Court in its judgment in order that the 
Superior Court may at once know the facts found 
and the reasons therefor without reference to the 
récord and satisfy itself that the lower Court has done 
its duty by an honest and careful consideration of 
the case. There must be sufficient material in the 
appellate judgment itself to show that the appeal 
has been properly tried and the judgment cr order 
must bear marks of such intelligent sppreciation on 
the part of the Appellate Court ofthe necessary facts 
and material as would warrant the Superior Court 


[28 L O. 1926) 
to infer that the conclusions were properly arrived at 
by the lower Appellate Court. 

It is competent to an Appellate Court to issue notice 


to ihe appellant and hear his arguments before admit- 
ting an appeal. 


Application for revision from the deci- 
sion of the Sub-Divisional Magistrate, 
Basim, dated the 19th May, 1926, in Criminal 
Appeal No, 39 of 1926. 

Mr. K. K. Gandhe, for the Applicant 

Mr. Fida Hussain, for the Non-Applicant. 

ORDER.—This order wil also govern 
Criminal Revision. No. 124-B of 1926. I 

presume that the Sub-Divisional Magistrate 
perhaps thought that the Magistrate who 
tried the case had given sufficiently good 
reasons for his conclusions and, therefore, he 
could excuse himself from giving them or 
discussing them at length in his own 
judgment. If this be so, he is mistaken. 
A perusal of the record of the Appellate 
Court shows that the Sub-Divisional 
Magistrate did not act strictly under s. 421, 
Cr. P. C, because, besides sending for the 
- record, he ordered notice to be given to the 
appellants’ Pleader as contemplated by 
s. 422 of the said Code; he, no doubt, refrain- 
ed from issuing any notice to the Public 
Proseeutor as contemplated by the same 
section. This clearly shows that the Sub- 
Divisional Magistrate neither wanted to 
dispose ofthe case summarily as provided 
by s. 421 nor after hearing both parties; 
but wished to peruse the record and hear 
the appellants’ Pleader’s arguments on 
the very question of admission of the 
appeal. He was perfectly justified in 
adopting such an intermediate course. 

If the appellants’ Pleader failed to make 
out a case for the issue of notice to the Public 
Prosecutor and the Appellate Court thought 
fit to decide the case without such notice, 
IT am of opinion that undoubtedly a formal 
order or judgment giving reasons. was 
necessary to dispose of the appeal. The 
reason for the rule is not far to seek. It 
is, of course, well-known that ordinarily all 
cases go before a superior Tribunal in 
revision; a Revisional Court cannot deal 
with an application in revision properly if 
the order with which it is asked to deal 
sets out no grounds for the conclusion 
"which has been reached. Reasons for the 
decision should be given by the Appellate 
Court in order that the Superior Court may 
at once know the facts found and the 
reasons therefor without reference to the 
record, Sanwant v. Empress (1) and judg- 

(1) 18 P. R. 1897 Or 
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ment of trial Court, Dalip Singh v. Emperor 
(2) and satisfy itself as to whether the 
lower Court has, in fact, doneits duty by an 
honest and careful consideration of the case: 
Queen. Empress v. l'andeh Bhat (3) and Lal 
Behari v. Emperor (4). In short there must 
be sufficient material in the appellate judg- 
ment itself to show that the appeal has 
been properly íried. The judgment or 
order must bear marks of such intelligent 
appreciation on the part of the Appellate 
Court of the necessary facts and materials 
as would warrant this Court to infer that 
the conclusions were properly arrived at by 
the lower Appellate Court: cf. Dalip Singh 
v. Emperor (2) and Arindra Rajbanshi v. 
Emperor (5). That itis advisable that the 
Court of Criminal Appeal should give as 
concisely as possible at least the main 
reasons which govern its order as pointed 
(x by this Court in Ramrao v. Emperor 
6). 
Lam entitled to presume that the Sub- 
Divisional Magistrate concerned keeps him- 
selfin touch with at least the rulings of 
this Court and writes his judgment in 
compliance thereto. But, it appears that, 
so far as this case is concerned he has 
failed to do so. In the reported casesome 
reasons were given to support the conclu- 
sion and the order sought to be set aside 
in revision was, therefore, maintained ; but 
here no reasons are given and hence the 
present case is distinguishable from that 
case, I am, therefore, compelled to set 
aside the conviction and sentence and send 
the case back to the Sub-Divisional Magis- 
trate to write his judgment in the appeal 
in compliance with the provisions of s. 367, 
Cr, P. C, read with s. 424 of the Code. 

The application is allowed and the record 
is ordered to be sent back without delay to 
the Sub-Divisional Magistrate for disposal 
of Criminal Appeals Nos. 39 and 40 of 
1926 with advertence to the above remarks. 

G. R. D. Application allowed. 


A. NA. 
(2) 64 Ind. Cas. 377; 2 L. 308; 23 Cr. L. J.9; 4 U. 
P. L. R. (L.) 9; 24 P. L. B. 1922. 


(3) 19 A. 506; A. W. N. (1897) 142; 9 Ind. Dec. (x. s.) 
327 (E. B 


(4) 35 Ind. Cas. 485; 14.A. L. J. 445; 38 A. 393; 17 
Or. L. J. 309. 


(5) 38 Ind. Cas. 326; 20 O. W. N. 1296; 18 Cr. L. J, 


94. 
(6) 42 Ind. Cas. 721; 13 N. L. R. 169; 18 Cr. L.J. 
993. 
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ALLAHABAD HIGH COURT. 
CRIMINAL RerzRENOE No. 379 o» 1926. 
August 3, 1926. D 
Present: —Mr. Justice Banerji. 
SALDEO AND ANOTHER—APPLICANTS 
” versus 
EMPEROR-O»rrosrrs PARTY. | 
Cr. P. C. (Act V of 1898), ss. 190, 191—Magistrate 
hearing story and inspecting locality before receiving 


written complaint, effect of—S. 191, Cr. P. C., whether 


becomes applicable. - . 
The mere fact that previous to receiving a written 


compleint,a Magistrate had received an oral com- 


plaint and had inspected the place of offence does . 


not brine a case within the purview of sub-cl. (c) of 
s. 190 (1), Cr. P. O., so as to render it incumbent on 
him to inform the accused that they are entitled to 
have the case tried by another Court. | 

Criminal Reference made by the Sessions 
Judge, Azamgarh, dated the 17th May, 
1926. - 

REFERRING ORDER.—This 1s an 
applieation for revision of an order passed 
by a First Class Magistrate convieting the 
three -applicants under s. 379 ofthe Indian 
Penal Code and sentencing Saldeo to a fine 
of Rs. 50 and the other two applicants to 
a fine of Rs. 25 each or in default to 
undergo rigorous imprisonment of two 
weeks. 


The case for the prosecution is that 
Jabooran Ahir complainant resident of vil- 
lage Kotwa went to see his gram field on 
the morning of lith February, 1926, and 
found that about eight bundles of gram 

plants worth Rs. 4 wereuprooted and stolen 
away. He began to trace out the theft and 
found that gram plants were lying scattered 
in the way up to the house of the accused 
which was situate in the same village. 
He found some ten plants of his field lying 
at the door of the accused which he picked 
. up and was taking them to Kotwali Azam- 
garh to makea report but the Sub-Divi- 
sional Magistrate happened to be in his 
village at about 9 A. M., and he reported 
the facts to him orally. The Sub-Divisional 
Magistrate and Bachu.Lal manager of Lala 
Harakh Chand, proprietor of the village, 
immediately went to the house of the ac- 
cused where eut gram plants and green 
gram were found in the cattle troughs of 
the accused. On 12th February, 1926, the 
complainant Jabooran lodged a complaint 
before the Sub-Divisional Magistrate and 
the case was started against the accused. 

The accused denied the charge. Saldeo 
accused who is chaukidar of the village 
stated that hehad gone on his round to 
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village Tamboli and that Baldeo accused - 
brought the gram plant found in his cattle 
trough from his own field. Baldeo stated 
that on hisreturn from Gulaur he brought 
some gram plants from his field on the . 
morning of llth February: and put itin 
the troughs of his cattle, Bansraj pleaded 
alibi and stated that he had gone to Jaun- 
pur to purchase a bullock and was not 
at home on the llth February. Saldeo and 
Baldeo are own brotherg and Bansraj is 
their cousin. The accused produced a 
number of witnesses which were disbelieved 
by the learned Magistrate who found from 
the prosecution evidencé that gram plants 
were stolen from the field of the complain- 
ant andthe same were foundin the cattle 
troughs of the accused. He found that 
the accused failed to prove that the gram 
plants were cut and brought from their own 
fields, The learned Magistrate found the 
accused guilty and convicted and sentenced . 
them as noted above. 


In the application for revision it is urged 
that the case was started upon the per- 
sonal knowledge of the- Sub-Divisional 
Magistrate under s. 190 (c), Cr. P. C., and 
henee it was the duty of the Magistrate 
under s. 191 to inform the accused that they 
were entitled to have the case tried by 
another Court. As mentioned above the 
case was started on the complaint lodged 


by the complainant on 12th February, 1926, 


and not on the personal knowledge of the 
Sub-Divisional Magistrate. The mere fact 
that previous to the making of the written" 
complaint the Sub-Divisional Magistrate 
happened to be in the village and the 
complainant related the story to him orally 
and he inspected the locality does not bring 
the case within the purview ofsub-el. (c) 
of the section. As the Magistrate started 
the proceedings on the complaint, s. 190 
(1) (a) isapplicable. Hence s. 191 was not 
applicable and it was not the duty of the 
Magistrate toinform the accused that they 
were entitled to have the case tried by 
another Court. The accused did not raise 
any objection to the hearing ofthe case by 
the Sub-Divisional Magistrate who had 
jurisdietion to hear and determine the case, 


It is satisfactorily proved from the evi- 
dence on record that gram crop of the 
value of Rs. 4 was cut and stolen from 
the field of the complainant on the night 
between the 10th and llth of February 
and on the morning of the llth February 
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the same was found in the cattle trough 
of the accused. 

There is no direct evidence on record to 
prove who eut and stole away the produce 
from the field of the complainant, though 
it is proved that the produce of the com- 
plainant’s field was found in the cattle 
trough of the accused, As the stolen pro- 
duce was found in the cattle trough of the 
accused soon after the theft, the presump- 
tion is that either they are thieves or re- 
ceived the goods knewing them to be stolen, 
unless they can account for the possession. 
The accused Baldeo and Saldeo are own 
brothers and Bansraj is. their cousin and 
they are members of a joint Hindu family. 
` Baldeo states that he brought the gram 
plant from his own field, but the defence 
evidenc3 on this point is nof trustworthy 
and- ib fails to prove this fact. Hence in 


' the ease of Baldeo itis elearthat he com- 


mitted the theft and he has been rightly 
convicted. Saldeo who is chaukiddr states 
that he was out on his duty and Saldeo 
brought.the gram while Bansraj states 
that he was away from the village on that 
date. The learned. Magistrate states in the 
judgment that from the statement of the 
Patwariit is proved that Bansra] was in 
his village on llth February, 1926, but in 
the deposition of the Patwari no such 
statement is to be found. There is nc- 


thing on record to show that Saldeo and: 


Bansraj committed the theft or received or 
retained the property .knowing it to be 
stolen. It may be that Baldeo alone stole 
the produee and informed Saldeo that he 
brought it from his own field. In my opin- 
ion the conviction of Saldeo and Bansraj 
is not proper and legal and they are en- 
titled to the benefit of doubt [Bharos v. 
Emperor (1).] 


I, therefore, recommend to the Hon'ble 
High Court that the conviction of Saldeo 
and Bansraj under s. 379 of the Indian 
Penal Code and their sentences of fine be 
set aside. 

Before submitting the case to the Hon'ble 
High Court the explanation of the Magis- 
trate, if he wishes to furnish any, should be 
obtained, 

Dr. N. C. Vaish, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


. ro 61 Ind. Cas. 558; 21 A. L, J. 836; A. I. R. 1024 
All. 192; 25 Or: L. J. 942. . 
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JUDGMENT.—I have heard the par- 


ties. The Reference is accepted. 
A. N. A. Reference accepted. 


a mamar maran 


ALLAHABAD HIGH COURT. 
CRIMINAL REvistoN No, 303 or 1926. 
October 2, 1926. 

Present : —Mr. Justice Sulaiman. 
PANCHANAN BANERJI—A»PPLICANT 


Versus 
UPENDRA NATH BATTACHARJI— 


RESPONDENT. 

" Cr. P. C. (Act V of 1898), s. 5614. —Inherent power of 
Court—Ezrpunging passage from judgment of lower 
Court—Jurisdiction of High Court, when exercised— 
Acquittal —Revision. 

Although a High Court has undoubted jurisdiction 
to set aside an order of acquittal, this power will be 
reed only inrare and exceptional cases. [p. 719, 
col, 

A High Court has inherent power to order the 
deletion of passages in the judgments of subordinate 
Courts which are either irrelevant or inadmissible 
and which affect the character of witnesses or accused 
persons, This jurisdiction, however, can be exercised 
only when there is no foundation whatever for the 
remarks objected to and not where itis a matter of 
inference from evidence. [p. 720, col. 2.] 

M ohaminad Qasam v. Anwar Khan (5), followed. 

Criminal revision from an order of the 
Sessions Judge, Benares, dated the 19th 
January, 1926. 

Mr. Sailanath Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This isan application 
praying that the acquittal of the accused 
by the Sessions Judge should be set aside 
and that certain passages in the judg- 
ment, which are against the complainant's 
character should be expunged. 

Although the High Court has undoubted- 
ly jurisdiction to set aside an order of 
acquittal, that power is exercised in rare 
and exceptional cases. In this case the 
learned Sessions Judge has come to the 
conclusion that the case was very trouble- 
some and difficult one, and that there was 
the evidence of one of the prosecution wit- 
nesses of a partnership between the accused 
and the complainant and as no report was 
made to the Police, the Judge was not 
satisfied that the accused was bound 
by any contract to dispose of the arficles 
entrusted to him as declared by the com- 
plainant. He is of opinion that the dispute 
is really afit one for the Civil Courts. The 
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interence drawn by thé Judge from a 
number ofletters and the oral evidence 1s 
an inference of fact and it is impossible 
to say that his conclusion is perverse or 
even wrong. I cannot, therefore, accede to 
the prayer for setting asidethe acquittal. 

As regards the question of expunction 
the learned Government Advocate has 
urged before me that this Court has no 
jurisdiction to make any such order and cut 
out the portions from the judgment of the 
Appellate Court. In the Cr. P. C. such power 
is not conferred in express terms. The 
question is whether it is within the inherent 
jurisdiction of the High Court to make such 
an order. Under the old Code there was 
some conflict of opinion. The Burma 
Chief Court had in twò cases, Emperor v. 
Thomas Pellako (1) and Ma Kya v. Kin Lat 
Gyi (2) expressed the view that such jurisdic- 
tion existed. 

In Lachchu v. Emperor (3) Lindsay, J. C., 
sitting in the Oudh Judicial Commissioner's 
Court distinctly held that he had such juris- 
dietion and ordered certain remarks in the 
judgments of the Courts below against a 
Counsel; who had appeared in the case, to 
be. expunged from the record. On the 
- other hand, Gokul Prasad and Stuart, JJ., in 
the caseof Dunn v. Emperor (4) held that 
the High Court had power to make an 
amendment of an effective order of the 
Court below and not of expunging passages, 
which do not commend toit. At the end 
of the judgment they, however, remarked: 
“Tf it be held that the grievances of persons 
who are unjustly criticised by Courts of Law 
in circumstances, which obviate the effec- 
tive orders of the Courts coming before 
Superior Courts in appeal or revision, are 
go great as to require a special enactment 
for their protection, the matter is one for 
-the consideration of the Legislature, but as 
the- law- stands, we are satisfied that we 
haveno authority.” 


. In the new Code 8. 561A. has been added 


and itsays: “Nothing in this Code shall 
be deemed tolimit oraffect the inherent 
power of the High Court to make such 
ordersas may be necessary to give effect to 


(1) 14 Ind. Cas. 643; 5 Bur. L. T.20;13 Or. L.J. 
59. 0O 
(2) 11 Ind. Cas. 1000; 4 Bur, L. T. 173; 12 Cr. L. J. 


464. 
- (3)2£ Ind. Cas. 156; 1 O. L. J. 141; 15 Or. L. J. 420. 

(4) 66 Ind. Cas 1005; 44 A. 401; 20 A. L. J. 261; A. 
T. R. 1922 All. 107; 23 Or. L. J. 349; 4 U. P. L. R. (AJ) 


65. 
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any order under this Code, or to prevent 


‘abuse of the process of any Court or other- 


wise to secure the ends 'of justice." Had 
it been permissible to refer to the statement 
of the objects and reasons the intention of 
the Legislature would have been at once 
clear. Courts, however, cannot take into 
account the view of a Select Committee. 
But the section emphasizes the wide in- 
herent power which a High Court possesses 
"to prevent abuse of theprocess of any Court 
or otherwise tosecure the ends of justice." 
I see no reason why such an inherent 
power should not comprise & power to 
order à deletion of passages, which are 
either irrelevant or inadmissible and which 
adversely affect the character of persons 
before the Court. The High Court as the 
Supreme Court of Revision must be deemed 
to have powerto see that Courts below do 
not unjustly and without any lawful excuse 
take away the character of a party or of a 
witness or of a Counsel before it. Shadi Lal, 
C.J.,in the case of Mohammad Qasam v. 
Anwar Khan (9) recognised that under 
8. 561A there is an inherent power of the 
High Court to delete objectionable remarks 
against witnesses or accused persons. Such 
jurisdietion, however, can only be exercis- 
ed when there is no foundation whatsoever 
for the remark objected to and not where it 
isa matterof inference from evidence. 

The passage in the judgment which is 
objected tois as follows:— 

“Itis true that the complainant may have 
a big income but I have no doubt whatever 
that he is a profligate. His letters, the 
genuineness of which he has admitted, 
prove this to the hilt.” 

As the aecused was not represented before 
me I refrained from making any formal order 
without making it sure that there was no 
legitimate foundation for characterising the 
accused as a profligate. I accordingly 
ordered the learned Vakil for the appli- 
cant to certify after examining the whole 
record that there was no legal evidence to 
support the remark. He has after inspec- 
tion given the necessary certificate. 

I accordingly order that the words quoted 
above which are objected to should be ex- 
punged from the judgment of the Sessions 
Judge. The other prayer asked for in the 
application is not granted. 

A. N, A. Application partly granted. 


(5) ra Ind. Cas. 974; A. I. R. 1926 Lah. 382; 27 Cr. L. 
J. 510. 
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BOMBAY HIGH COURT. 
SgooND Orvit APPEAL No. 151 or 1925, 
December.11, 1925. 
Present:—Justice Sir Amberson Marten, KT., 
and Mr. Justice Madgavkar. 
NAMDEV JAYRAM KHOLE AND OTHE&S 
—DEFENDANTS—-APPELLANTS 


versus l 
SAWADESHI VYAPARIMANDALI, Lr». 


" —~PLALUNTIFFS— RESPONDENTS. 
Document, alteration in, effect of—-Material altera- 
tion, what amounts to Surety ship. 

The utmost good faith is required in transactions 

between a surety and the person guaranteed. An 
alteration, therefore, in the date of a surety bond 
while it is in the possession of the person'guaranteed 
would be a breach of that good faith and would avoid 
the document. [p. 721, col. 1.] . 
, In order to decide whether an alteration in a docu- 
ment is material it is not merely the actual final 
effect of the alteration on a consideration of all the 
facts and the law which is to be considered; an 
alteration which may affect the contract which the 
instrument contains is also material. [p. 722, col. 2] 


Second appeal from the decision of the 
District Judge at Satara, in Appeal No. 273 
of 1924, reversing the decree passed by the 
First Class Subordinate Judge at Satara, in 
Civil Suit No. 52 of 1924. 

Mr. A. G. Desai,for the Appellants. 

. Mr. P. B. Shingne, for the Respondents. 

l JUDGMENT. 

Marten, J.—It has been found in both 
the Courts below that the surety bond, Ex. 
18, was not executed and passed on the 
date, which it now bears, vie, May 31, 
1922, but in October, 1920. The present is 
a case between a surety and the person 
guaranteed, and is accordingly one where 
the utmost good faith is required. Prima 
facie, therefore, an alteration in the date 
of the document, while it isin the posses- 
Bion of the person guaranteed,.would be a 
breach of that good faith. 

“I need refer only to two cases, viz., Oodey- 
chand Boodaji v. Bashkar Jagannath (1) and 
Govindasami v. Kuppusama (2) to illustrate 
that proposition. Oodeychand Boodaji v. 
Bashkar Jagannath (1) was acase before 
Sir Charles Sargent and Mr. Justice Melvill, 
in which there hadbeen an alteration in 
the rate ofinterest in one of the clauses of 
a promissory note. The Court held that 
the alteration vitiated the note, although 
the clause so altered was a final clause to 
which, even if unaltered, the Court would 


- (1) 6 B. 371; 6 Ind. Jur. 533: Chitty's S. O. O. R. 102; 
8 Ind. Dec. (N. 5.) 703. 
(2) 12 M. 239; 4 Ind. Dec. (N. 8.) 516, 
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not give effect. The judgment stated (page 
374*) :— 

"Tha conclusion to be drawn from the 
English authorities is that an alteration 
which vitiates an iustrument must be such 
as to cause the instrument on the face of it 
to operate differently from the original 
instrument [Davidson v..Cooper (3), Gardner 
v. Walsh (4)| or, as it is expressed in Suffell 
v. Bank of England (5) “must be one which 
alters or attempts to alter the character of 
the instrument itself, and which affects or 
may affect the contract whichthe instrument 
contains oris evidence of.’ " 

Govindasami v. Kuppusami (4) wasa suit 
on a bond, the date of which had been 
altered from September 11 to September 
25, while it was in the possession of the 
plaintiff. Fraud was not proved, and the 
period of limitation reckoned from Septem- 
ber 1l had not expired. It was there held 
by Sir Arthur Collins and Mr. Justice Wil- 
kinson that the alteration was material 
beeause it extendedthe time within which 
the plaintiff was entitled to sue. Accord- 
ingly, the bond was held to be vitiated 
and the suit was dismissed. A fortiori 
these cases would apply to atransaction with 
& surety. 

Now the instrument, Es. 18, we have to 
deal with, is one ina printed form and pur- 
ports to refer to past dealings as well as to 
future ones. Itstates : 

“The sum of Rs. ( ) together with 
interest is found due. We (the guarantors) 
jointly as wellas severally .hold ourselves 
responsible to pay to the extent of Rs. 2,000 
on account of the dues that would be found 
due on accounts including interest in 
respect of what is already found due as 
aforesaid, and what will be found due on 
account of the hundis and cheques that may 
be drawn by the said persons and accepted 
by you oron account of cheques and hundis 
that will be given by you to them or on 
account of any other transaction you may 
enter into with them,” 

It is argued by the Pleader for the 
respondent thatin the present case it is im- 
material whether this documentis dated 
October 192U or May 1922 having regard to 
its wide terms. In my opinion, that argu- 
ment is wholly unsound. For one thing, 

(8) (1844) 13 M. & W. 343; 13 L. J. Ex. 276; 653 E. 
R. 142; 67 R. R. 038. 

(4) (1858) 5. E. & B. 83; 231 L. J. Q.B. 285; 1 Jur, 


(N. 8.) 828; 3 W. R. 460; 119 E. R. 412; 103 R. R. 377, 
(5) (1881) 7 Q. B. D. 270. 


* Page of 6 B.-LHd.] 
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the contract which the instrument contains." 
For instance, supposing time was given to 
the principal debtor in March 1921, that 
would release the surety unless given with 
hisconsent. Whereas the result of post- 
dating the document to May 31, 1922, would 
prevent that objection from being raised, 
it the postdating was valid. Many other 
illustrations can be given to the same effect. 
Büt Isay nothing as to whether it would 
be afraudon theStamp Laws to alter an 
instrument like this, viz, from an instru- 
ment of October 20, 1920,—as it really was 
—-into onéof some eighteen months later, 
nor whether such alteration could be opera- 
tive in law. 


Accordingly, on this short ground, I think, ' 


the judgment of the learned District Judge 
was wrong and should be reversed. Taking 
that view we think it unnecessary to go into 
the other facts of thecase. Accordingly, I 
would allow the appeal and restore the 
judgment of the Subordinate Judge, which 
dismissed this suit with costs as regards the 
appellants-defendants Nos, 3 to 5. The re- 
spondents will pay the costs of these appel- 
lants throughout. 

Madgavkar, J.—The question in this 
appeal is whether the defendants Nos. 3 to 
5, appellants, sureties on the bond, Ex. 18, 
are liable to the plaintiff-crespondent in 
respect of the promissory note, Ex. 17, 
‘dated May 31, 1922, passed by defendant 
No. 1, Krishnabai, who is not a party to 
this-appeal: 

- Both the lower Courts held that the pro- 
missory note—as it is called— was not exe- 
cuted, as the plaintiffrespondent claims, 
"by Krishnabai’s son, defendant No. 2, 

Shankar. 

the plaintiff does not appeal. 

Jt is admitted that the dealings between 
Krishnabai and the respondent commenced 
from about 1917, and that the surety bond, 
Ex. 18, signed by the appellants, was actual- 
ly executed in October 1920. It hasalso been 
found by both the lower Courts that the 
date was blank, when the surety bond was 
executed, and that the respondent sub- 
sequently filled in the blank with the date 
of the promissory note forthe purposes of 
the present claim. 


The question, therefore, is, whether the 


insertion of the date is or is not a material 


alteration. If itis, the appeal sucċeeds and - 


the respondent's claim must fail. 


The question of what ie, or what is not, 


Against this part of the decree, 
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the alteration in date clearly may "affect 


a material alteration and the English 
authorities thereon were considered by this 
Court in Oodeychand Boodaji v. Bashkar 
Jagannath (1) and by the Madras High 
Court in Govindasami v. Kuppusami (2). 


Prima, facie, the date when the document ` 


is executed would be clearly material; 
and, speaking for myself, theonus, I think, 
would be on the person making the 
alteration, to show that so important an 
alteration, on the particular facts of any 
case, was nof material It is contended 
for the respondent that because the bond 


‘in question is a bond of continuing guaran- 


tee, it would, even without the insertion 
of the date of the promissory note, have 
saved limitation as against the present 
appellants, so that the date was not neces- 
sary and is not, therefore, material. It is 
not, however, merely the actual final effect 
on a consideration of all the facts and the 
law in each case that decides whether the 
alteration is material; and, as was held in 
Suffell v. Bank of England (5), analteration, 
which may affect the contract which the 
instrument contains, is also material, or 
even a false attestation on a document not 
required by law to be attested: Sitaram 
Krishna v. Daji Devaji (6). In the present 
instance the respondent thought that the 
debt as claimed might be barred by limi- 
tation, and he inserted the false date. 
Therefore, in my opinion, the alteration is 
material, 

There was a further argument raised: 
before us, not raised before the trial Court, 
that the respondent had no opportunity for 
giving evidence on this point, such as evi- 
dence of the appellants’ consent. But even 
consent would cure the defect only in 
certain cases: Isac Mahomed v. Ba Fatma 
(7) and Atmaram v. Umedram (8). Here 
there is no allegation or evidence or admis- 
sion of consent. ; 

On the partieular facts of this case I 
would hold that the respondent, being ap- 
prehensive .of the bar of limitation, deli- : 
berately inserted a false date on the promis- 
sory note, instead of the actual date two 
years before. He has, therefore, been guilty 
of a material alteration and his claim 
against the surety must fail without going 
into the question how far the bond was a. 
continuing guarantee and how far the claim 


(6) 7 B. 418; 4 Ind. Dec. (x. 8.) 281. 
(T) 10 B. 487; 5 Ind. Dec. (N. 8.) 713, 
(8) 25 B. 615; 3 Bom, L, R. 213, 
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is oris not withinlimitation as against the 
present appellants. 

Per Curiam.—Theorder we make is, 
appeal allowed. The judgment of the Dis- 
trict Judge reversed as regards the appel- 
lants-defendants Nos.3 to 5, and the decree 


of the Subordinate Judge, so far as it dis- - 


misses the suit against these defendants 
with costs,is restored. Respondent to pay 
costs of these defendants throughout. _ 

Z. K. ` Appeal allowed. 


MADRAS HIGH COURT. 

Civin Revisron Petition No. 1086 or 1924. 

August 12, 1926. 

Present :—Mr. Justice Jackson. 
KRISHNAMMAL--PLA4INTIFF— 
PETITIONER 
versus 
PARUVATHAN CHETTY —DEFENDANT— 
RESPONDENT. 

CO. P. C. (Act V of 1908), 0. III, r. 1, O. X, v. j— 
Suit forvent—Defendant agreeing to withdraw plea 
of discharge on plaintiff's oath of denial—Plaintiff 
woman, summoning of—Non-appearance—Dismissal of 
suit, whether proper. 

In a suit for rent, the defendant pleaded discharge, 
but was prepared to withdraw that plea if plaintiff 
would herself depose that there was no discharge. 
Plaintiff declined to come to Court for that purpose 
and the District Munsif ordered her appearance and 
‘as she did not appear, dismissed the suit; On revision 
to the High Court: 

Held,that the proper procedure would have been 
to take defendant's evidence of discharge and to have 
drawn the natural inference from plaintiffs refusal 
to appear; but the Munsif's procedure, though mis- 
guided was technically correct, inasmuch as though 
he had no power to summon the plaintiff under O. X, 
r.4, he could do so under O. III, r. 1, O. P. C. 

Sri Prabhu v. Dwarka Prasad (1), followed. 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise a decree 
of the Court of the District Munsif, 
Udamalpet, in O. S, No. 1017 of 1922. 

Mr. T. M. Krishuaswami Iyer, for the 
Petitioner. — 

Mr, S. Muthia Mudaliar, for the Respond- 


ent. 

JUDGMENT.—Petitioner seeks to 
revise the order of the District Munsif, 
Udamalpet, dismissing her suit O, S. No. 
1017 of 1922 for default of appearance. 
Petitioner sued for rent; defendant pleaded 
discharge, but was prepared to withdraw 
that plea if plaintiff would herself depose 
that there was no discharge, Plaintiff 
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declined to come to Court for that purpose. 
The District Munsif ordered her appear- 
ance and asshe did not appear, dismissed 
the suit in his order dated 28th May, 1923. 
The petition was filed on 6th November, 
1924, inordinate delay for which the fact 
that petitioner was preferring an infruetuous 
appeal to the District Court is no excuse. 
If parties choose to shut their eyes to paint 
EE of law, they do soat their own 
risk, 

The petitioner was at liberty to accept or 
decline the defendant's challenge and there 
was no need to have insisted on her per- 
sonal appearance in Court. On her refusal, 
the proper procedure would have been to 
take defendànt's evidence of discharge and 
to have drawn the natural inference from 
plaintiff's refusal toappear. That inference 
can hardly have been otherwise than 
adverse to plaintiff for she had no realreason 
for not appearing. Her excuse that she 
is too respectable is absurd; particularly 
after the Munsif had offered to hear her in 
camera. It must be found, therefore, that 
the Munsifs procedure though misguided 
has led to no miscarriage of justice; and, 
moreover, it was technically correct. He 
had no reason to summon the plaintiff 
under O. X, r. 4, but could summon her 
under O. IH, r. 1[Sri Prabhu v. Dwarka 
Prasad (1).] The proceedings were not to the 
credit ofeither party and L allow no costs, 

The petition is dismissed. 


Y. N. V. . Petition dismissed, 
(1) 90 Ind. Cas. 323; 4 P. L. J. 152. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDIOTION 
No. 79 or 1926. 

June 29, 1926. 

Present:—Sir Lancelot Sanderson, KT, 
Chief Justice, and Mr. Justice Panton. 
SITARAM KHEMKA-—APPELLANT 

versus 
HARIBUX FATEHPURIA- —RzsroNpzENT. 


Presidency Towns Insolvency Act (III of 1009) 
ss. 86, 118—Insolvency Rules of Calcutta High Court, 
vr. $6, 97— Application to commit insolvent for con- 
tempt, whether can be made by creditor—Irregularity 


| — Procedure—Affidavit—Notice of hearing. 


An application under sub-s. (1) cha 36 of the 
Presidency Towns Insolvency Act for the examina- 
tion of an insolvent may be made either bv a credj- 
tor or by the Official Assignee, but an application 
under sub-s, (4) or sub-s, (9) must be made by the 
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Offieial Assignee only and cannot be made by & 
creditor. [p. 725, col. 2. 

Where such an application is made by a creditor it 
panne be entertained at all and the case cannot be 
regarded merely as one of irregularity under s. 118 
. of the Aet.[ibid.] 6 

; Under r. 36 of the Insolvency Rules of the Calcutta 
High Court an application tothe Court to commit 
üny person for contempt of Court must be supported 
by affidavit and must be filed in the Court in which 


the proceedings are pending. Under r. 87 when such ` 


an application is made it isthe Registrar who must 
fix atime and place for the Court to hear the appli- 
cation and notice must be personally served on the 
person sought to be committed. The proceeding 
cannot be initiated by an ordinary notice of motion. 
[p. 725, col. 2; p. 726, col. 1.] 


Appeal against an order passed by Mr. 
Justice Buckland, in the exercise of 
Original Civil J urisdiction, dated the 8th 
June, 1926, 

Mr. S. M. Bose, for the Appellant. 

Mr. K. P. Khaitan, for the Respondent. 


JUDGMENT. 

‘Sanderson, C. J.—This is an appeal 
by Sitaram Khemka against an order made 
by my learned brother Mr, Justice Buckland, 
sitting on the Original Side in Insolvency 
on the &th of June of this year, whereby 
he decided that Sitaram Khemka, son of 
the insolvent Khemkarandas Khemka, had 
been guilty of contempt of Court for hav- 
ing wilfully failed to comply with an order, 
dated the 19th of March last and whereby 
it was ordered that Sitaram Khemka should 
stand committed to the Civil Side of the 
Presidency Jail. It was further ordered 
that a writ should issue to the Sheriff to 
attach the person ‘of Sitaram Khemka and 
to deliver him to the Superintendent of the 
Presidency Jail. 

It appears that the respondent Haribux 
Fatehpuria obtained a decree against 
Khemkarandas Khemka in August, 1924. 
On the 17th of-March, 1925, Khemkarandas 
was adjudicated insolvent, 

Onthe 29th of July, 1925, an order was 
made for the examination of Sitaram—the 
appellant. This order, no doubt, was made 
in pursuance of s. 36, Sub-s. (1) of the Presi- 
dency Towns Insolvency Act of 1909. 

Sitaram was examined before the Regis- 
trar in Insolvency and on the 19th of March, 
1926, an order was made by the Registrar 
in Insolvency, which is the order referred 
to in my learned brother's order of the 8th 
of Jurfe, 1926. 

It appears from that order that Haribux 
Fatehpuria was represented by his Attorneys 
and that, upon their application and upon 
hearing the evidence of Sitaram Khemka 
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takeh viva voce, it was ordered that the 
further examination of the witness should 
be adjourned until the 22nd of March in- 
stant. The order proceeds as follows :— 
“Tt is further ordered that the said Sitaram 
Khemka do by Saturday, the 20th day of 
Mareh instant, make over to the Official 
Assignee of this Court and Assignee of the 
estate and effects of the said insolvent the 
books of account, an inventory whereof. was 
prepared by the Attorneys for the said 
creditors Haribux Fatehpuria and of the 
said insolvent at the time when the said 
books were in the custody of the said witness 
Sitaram Khemka." 

This order wasnot complied with. The 
result was that the Attorneys for the credi- 
tor. Haribux Fatebpuria, on the 20th cf May, 
1926, issued a notice directed to Sitaram 
Khemka and the Official Assignee that an 
application would be made on the 8th 
June, 1926, before the Court in Insolvency 
on behalf of Haribux Fatehpuria for an 
order that contempt proceedings might be 
taken against Sitaram Khemka and that , 
he might be arrested and committed to Jail 
for eontempt of Oourt; and the grounds 
were stated to be (1) petition of Haribux 
Fatehpuria affirmed on the z0th day of 
May, 1926, and (2) proceedings in the Insol- 
vency matter. 

There was a petition setting out the 
grounds upon which the creditor relied in 
respeet of the applieation for an order for 
commitment and that petition was affirmed 
by Haribux Fatehpuria who said that the 
statements contained in all the paragraphs 
in the foregoing petition were true to his 
knowledge. ' 

The matter came before the learned 
Judge on the 8th of June last when Bita- 
ram Khemka appeared in: person and the 
minutes of what took place were read to 
this Court yesterday. Sitaram said that 
he did not know that the applieation was 
to be heard that day. He denied having 


received notice of the application, but he 


stated that, about two hours before the 
application was heard, he had been told 
by Mr, N. K. Bose that the application was 
to be heard that day. ‘Then he was asked.: 

“Do you want to say anything about this 
matter?" And hesaid: “No, I want ten 
days' time,” "Then he was asked : “Why 
don't you produce the books ? " and he 
said he had none with him ; whereupon the 
learned Judge made the order which I have 

already stated, 
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ment of the learned Judge setting forth 
the reasons which induced him to make the 
order of committal. 

The learned Advocate, who appeared on 
behalf of the appellant, pointed out that 
these proceedings were what has been 
called ‘“‘quasi-criminal”’ proceedings and 
that the procedure to be adopted should be 
in accordance not only with the Rules of 
this Court but also in accordance with the 
provisions of the Act, and he argued that 
in such proceedings as these he was entitl- 
ed torely upon any and every technical 
objection. 

The first point, on which he relied, was 
that the order of the 19th of March, 1926; 
which directed the appellant to make over 
the books to the Official Assignee must 
have been made under s. 36, sub-s. (5) of 
the Presidency Towns Insolvency Act. I 
agree with the argument of the learned 
Advocate in that respect. The terms of 
the order make that clear. The order 
rafers to the fact that the evidence of 
Sitaram Khemka was heard viva voce. 
It states: ‘‘ Upon the evidence of Sitaram 
Khemka taken viva voce it is ordered.” 


In my judgment, the order of the 19th of 


March could not have been made under 
any section other than:s. 36, sub-s. (5). 

The learned Advocate, who appeared for 
the respondent, suggested that it might 
have been made under s. 36, subs. (1). 
In my opinion, it is clear that that sub- 
section did not authorize the order which 
was made on the 19th of Marcb, 1926. 

Section 36, sub-s. (5) runs as follows:— 
“If, on the examination of any such person, 
the Court is satisfied that he has in his 
possession any property belonging to the 
insolvent, the Court may, on the applica- 
tion of the Official Assignee, order him to 
deliver to the Official Assignee that property 
or any part thereof, at such time, in such 
manner and on such terms as to the Court 
may seem just " 

The learned Advocate for the appellant 
pointed out that the application, in respect 
of which the order of the 19th of March, 
1926, was made, was not made by the Official 
Assignee, but was made by and on behalf 
of the creditor and consequently he argued 
that the Registrar in Insolvency had no 
jurisdiction to make tlie order of the 19th of 
March, 1920. 

On the other hand, the learned Advocate 
for the respondent argued that it was a 
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mere irregularity, that the appellant had 
not been prejudiced thereby, and that 
consequently by reason of the provisions of 
8. 118 of the Presidency Towns Insolvency 
Act, the Court should not regard the order 
of the 19th of March, 1926, as ineffective or 
invalidated. 

lam by no means satisfied that this is 
a matter of irregularity. It isto be noticed 
that under sub-s. (1) of s. 36 the applieation 
may be made either by the Official Assignee 
or by any creditor who has proved his 
debt. By sub-s. (4) itis provided that, if 
on the examination of any such person, 
the Court is satisfied that he is indebted to 
the insolvent, the Court may, on the appli- 
cation of the Official Assignee, order him 
to pay to the Official Assignee the amount 
in which heisindebted. Sub-section (5), 
as I have already said, deals with the case, 
when itis found on the examination of any 
such person that he hasin his possession 
any property belonging to the insolvent, 
then, on the application of the Official 
Assignee, the Court may order him to 
deliver tothe Official Assignee such pro- 
perty : so that the Legislature has drawn a 
distinction between the application to be 
made under sub-s (1), which may be made 
either by a creditor or by the Official 
Assignee, and the applications to be made 
under sub-s, (4) and sub-s. (5) which must 
be made by the Official Assignee, 

It is not necessary to speculate.as to the 
reason of such a provision, but it may be 
that the Legislature thought that such a 
summary procedure as is indicated by the 
provisions of sub-s. (4) and sub-s. (5) of 
B. 36 ought not to be instituted except upon 
the application of the Official Assignee 
himself, 

There is the plain provision of sub-s, (5), 
Tt has not been followed in this case; and, 
as I said before, I am by no means satisfied 
that it is a mere irregularity. 

The proceedings in this case seem to have 
been as irregular as they could be from 
beginning to end. 

Rule 36 of the Insolvency Rules of this 
Court provides that “an application to the 
Court to commit any person for contempt of 
Court shall be supported by affidavit, and 
be filed in the Court in which the proceed- 
ings are." 

That rule was not comnlied with. Iam 
not prepared to hold that, if this matter 
stood by itself, it would not be open to the 
Court to say that no injustice has been 


726 P 


done by reason ofthe procedure which is 
laid down in r. 36 not having been followed. 


. Then, again, the procedure laid down. 


by r. 37 of the Insolvency Rules of this 
Court has not been followed. The provi- 
sion is that, when an application is made 
to commit a person, it is the Registrar who 


is to fix atime and place for the Court to. 


hear the application, and notice is to be 
personally served on the person sought to 
be committed. No application was made 
to the Registrar in this case. The pro- 
ceeding was initiated by an ordinary notice 
of motion. 

I donot understand, when the Rules are 
so plain, why those who are responsible 
for instituting and supervising insolvency 
-proceedings cannot follow the Rules which 
are laid down by this Court. 

The matter stands thus: The applica- 
tion, upon which order of the 19th of March, 
1926, was made, was not instituted by the 
Official Assignee or on his behalf. The 
proceedings subsequent to that were 
irregular; and, in my.judgment, the Court 
ought not in a case of this kind to dis- 
regard such irregularities as occurred in 
this case and I think that that reason is 
di MEE to justify the success of this ap- 
eal. 
It is only right to say that none of these 
matters were brought to the notice of the 
learned Judge sitting on the Original Side; 
for as I have already mentioned, the appel- 
lant appeared by himself and was not in 
a position to draw the attention of the 
learned Judge to the irregularities, to which 
I have referred. 
, As regards the merits of the case, Jam 
inclined to agree with the learned Advo- 
eate for the appellant that the evidence 
before the Court is inconclusive and hardly 
sufficient to justify an order of commitment 
for contempt of Court. It is not necessary, 
however, for me to gointo this matter at 
any length; for Iam satisfied that, having 
regard to the failure to comply with the 
provisions of s. 36, sub-s. (5) of the Act 
and of the Rules of this Court, the order com- 
plained of should not be allowed to stand. 
- The appeal is allowed with costs and the 
order of the 8th June, 1926, of the learned 
Judge is set aside. 

Panton, J.—1 am of the same opinion. 
There ie nothing that I can usefully add to 
the Judgment that, has been delivered by 
my Lord.the Chief Justice. 

&E Z Appeal allowed. 
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MADRAS HIGH COURT. 
Szconp Civin AppgaL No 1611 or 1923. 
August 6, 1926. 

Present:—Mr. Justice Ramesam. 
KUTHALA MUDALIAR— PLAINTIFF. 
— APPELLANT 
versus ` 


VENKATA REDDIAR AND OTBBRS— 


DEFENDANTS — RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 112—Sale 
of holding for arrears of rent, application by third 
person to set aside—Dismissal by Revenue Divisional 
Officer--Order reversed in appeal by Collector without 
notice to auction-purchaser—Delivery of possession to 
claimant—Remedy of party aggrieved—C. P. C. (Act 
V of 1908), s. 47---Defendant given up but name not 
struck off, whether party to suit—Provincial Small 
Cause Courts Act (IX of 1887), Sch II, Art. 2—Suit 
by purchaser at rent sale for recovery of money on 
ground of dispossession, whether of small cause 
nature. 

On a sale of a ryot’s holding under s. 112, Madras 
Estates Land Act, for arrears of rent and delivery to 
the purchaser, à third person applied to the Revenue 
Divisional Officer to set aside the sale alleging that 
the property was purchased by her before the Madras 
Estates Land Act and that the defaulter had no 
interest in the land. The application was dismissed, 
but on appeal the District Collector, without notice 
to the purchaser at the rent sale, held a departmental 
inquiry to set aside the sale and ordered re-delivery 
of the property to the claimant, and the purchaser was 
dispossessed : 

Held, that the proper remedy of the aggrieved 
purchaser was to sue the claimant either for posses- 
sion of the property or in the alternative for refund 
of the purchase-money according as the claimant had 
or had not title to the property by her alleged pur- 
chase, and that in either case the action of the 
Collector in cancelling the sale would be immaterial 
being an order passed without jurisdiction. [p. 727, 
cols. 1 & 2.] 

A suit solely for refund of the purchase-money 
based on wrongful dispossession by the Collector 
directed only against the Government and the land- 
holder who brought the properties to sale without 
impleading the claimant as a party, is misconceived 
and unsustainable: [p. 727, col. 2.] 

A suit by a purchaser at arent sale of a holding 
under the Madras Estates Land Act for refund of 
his purchase money onthe ground of wrongful dis- 
possession by the Oollector comes under Art. 2 of 
Sch. II, Provincial Small Cause Courts Act. [ibid.] 

A defendant whom the plaintiff gives up at cne 
stage of the suit but whose name is not struck off 
from the array of parties, must still be regarded asa 
party to the suit. | ibid.] 

Vaddadi Sannamma v. Koduganti Radhabhayi (2) 
and Cheriyonni v. Nhera Poyile (1), followed. 

Puthenpurayil v. Kandiyal (4), dissented from. 


Second appeal ugainst a decree of the 
District Court, Ramnad at Madura, in A. 
S. No. 248 of 1921, preferred. against that 
of the Court of the Principal District Munsif, 
Srivalliputtur, in O. S. No. 678 of 1919. 

i Mr. K. V. Sesha Ayyangar, for the Appel- 
ant. Md 


- 
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Messrs. Watrap Subramania I yer, Govern: 
“ment Pleader, and N. Sivarama Krishna 
Tyer, for the Respondents. . 
JUDGMENT.—The facts out of which 
this second appeal arises may first be 
stated. The trustees of the Nachiar De- 
vasthanam, Srivalliputtur, applied under 
8.12 of the Estates Land Act for the sale 
of the holding of a defaulter on account 
of arrears of rent due for Faslis 1323 and 
1324 to the Devasthanam. One sale was 
- held on the 11th of February, 1916, for rent 
due for Fasli 1323 and another sale was 
held on 20th February, 1916, for rent due 
for Fasli 1324. In both these sales the 
plaintiff purchased for Rs. 45 and Rs. 55 
respectively and the plaintiff obtained de- 
livery of possession also. One Kothai 
Ammal wife of the present 4th defendant, 
- presented an application to the Revenue 
Divisional Officer saying that the properties 
sold were purchased by her before the Es- 
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tates Land Act and that the defaulter had no’ 


interest in them at the time of the sales and 
that she ought not to be dispossessed The 
Revenue Divisional Officer dismissed that 
petition, His order could have been passed 
only unders. 332 of the old C. P. C. which 
was made applicable by the Hstates Land 
Act. There was an appeal to the District Col- 
lector of Ramnad (Ex.P) I doubt if an 
appeal lay to the Collector. On this appeal 
the Collector of Ramnad seems to have 
proceeded to hold a kind of departmental 
enquiry. First, he called for a report from 
the Revenue Inspector and he submitted 
Ex. XV.. There was a further report called 
for which is Ex. XVI. Ultimately proceed- 
ings were passed by the Collector which 
are exhibited as Ex. G in the case in which 
the Divisional Officer was requested to re- 
deliver possession of the property. The 
order does not say to whom the re-delivery 
was intended. But, obviously it was to 
Kothai Ammal. The order is somewhat 
obscure. It says “The execution of sale is 
cancelled.” It was passed on the footing 
that the prior purehase amounts to an en- 
cumbrance within the meaning ofs. 125 
of the Act, which, in my opinion, it does 
not. The order and enquiries were made 
without any notice to the present plaint- 
iff. Ifnotice had been given to him be- 
fore the. enquiry was made, it might have 
been legal, assuming an appeal lay to the 
Collector.. As it is, it was a departmental 
enquiry which, is totally ultra vires and 
void. The remedy. of the plaintiff after 
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, dispossession would have been to o bring a 


ney. 


Yo Geb D 
a genuine purchase by ott idi iow à 


ing of the Colleotor, the present suit by thd 
plaintiff is only for refund of thé püghase- 


.mcney and not for recovering possession 


of property. 

The plaintiff is the appellant before “me 
and a preliminary objection is taken. that 
no second appeallies. Viewing as a claim 
for refund of the purchase-money by reason 
of the dispossession under the, orders of 
the Collector, I think the suit falls under 
Art. 9 of the Schedule, but it is pointed 
out that the plaintiff gave up the Ist de- 
fendant at one stage of the suit. The 
plaint has not been amended by striking off 
the Ist defendant's name. In these circum- 
stances I think the rulings of Cheriyonni 
v. Nhera Poyile (1) and Vaddadi Sannamma 
v. Koduganti Radhabhayi (2) apply. The Ist 
defendant must still be regarded as a party 
to the suit. This also seems to be the 
view taken by Macleod, C. J., in Ganappa 
Putta Hegde v. Hammad Saiba (8). Ican- 
not agree with the decision in Puthenpura- 
yil v. Kandiyal (4). I think the second 
appeal lies. 

As a suit for refund of the purchase- 
money, it can be based only on the footing 
that Kothai Ammal'ss purchase was a per- 
fectly valid purchase, that the defaulter 
had no title to the property at the time of 
the sale and that the plaintiff himself pur- 
chased nothing. There are no allegations 
to this. effect. It is solely based on the 
footing that the Collector dispossessed him 
wrongfully and that such wrongful dispos- 
session gives him the right to refund. Now, 
if Kothai Ammal did not purchase the 
property and if the plaintiff purchased a 
valid title in the revenue sales, the Col- 
leetor's order of dispossession was certain- 
ly wrong, but such wrongful order would 
not give the plaintiff a cause of action for 
a suit to get refund but would enable him 
to maintain a suit for possession. It is im- 


(1) 13 Ind. Cas. 174; 22 M. L. J. 47; (1911) 2 M. W. 
N. 587; 10 M. L. T 528. 
2) 43 Ind. Cas. 935; 41 M. 418; 22 M L. T. $32; 34 
M. L. J. 17; (1918) M. W. N 23; 7 L. W. 234. 
(3) 89 Ind. od n 49 B. 596; 27 Bom. L. R. 637; 
A. I. R. 1925 B 
nia) Ind. Cas. 906; "1916) 2 M. W. N. 31; 20M. L, 
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possible, therefore, to construe this plaint 


as aplaint with the proper allegations that 


have to be made before refund of the pur- 
chase-money could be obtained. 

In the Courts below the only point that 
was pressed dnd.considered was whether 
there was a cancellation of the sales by the 
Collector. The District Munsif found that 
there was, and, thereforé, the plaintiff is 
entitled to refund of the purchase-money. 
The District Judge held that if there was 
an order of cancellation it was made with- 
out jurisdiction and that the plaintiff was 
not bound by it and, therefore, the plaintiff 
was not entitled to refund of the purchase- 
money. In my opinion, either reasoning is 
fallacious. In my opinion, this is not the point 
that has to be considered by the Civil Courts 
before the plaintiff could obtain the refund 
and the real point was not made the sub- 
ject of issues nor of allegation in the 
plaint, nor was it considered by the Courts 
below. It is, therefore, impossible to give 
any relief to the plaintiff in this suit. The 
proper suit to be filed by the plaintiff 
would be not with the 4th defendant as a 
party but Kothai Ammal herself. He might 
pray either for possession of the property 
or in the alternative for refund of the pur- 
chase-money according as Kothai Ammal 
had orhad not title to the property by 


her alleged purchase. In either case the 


action. of the Collector in cancelling the 
sale would be immaterial as an.order pass- 
ed without jurisdiction. The plaintiff might 
yet filesuch a suit, because the present 
suit cannot be regarded as based on the 
. correct cause of action, and if he succeeds 
on the merits in so far as he may be found 
entitled to possession of the land he may 
be met by no other difficulty. If he is 
not entitled to the land but to the refund 
of the purchase-money, he may be met by 
pleas of limitation. How far he can get 
over them is not a matter for me to antici- 
pate. The present suit must be dismissed. 
I do not think the Ist defendant is entitled 
to any costs in these proceedings as, 
so far as the lst defendant is concerned, I 
think the mistaken action of the Collector 
of Ramnad is the root of all these pro- 
ceedings. This case shows how some Re- 
venue Officers are incapable of conducting 
judicial proceedings under the Estates 
. Land Act. In second appeal the plaintiff 
will pay one set of Pleader’s fees to be 
shared between defendants Nos. 2, 3 on 
the one hand (Rs. 20) and the 4th defend- 
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ant on the other (Rs. 15) Only defend- 


ants Nos. 2,.3 will be entitled to the. 

printing charges. l 
V.N. V. Appeal allowed, 
ALN. A. 
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CALCUTTA HIGH COURT. 
FULL BENCH. 
REFERENCE No. lor 1926, 

May 18, 1926. 

Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir N. R. Chatterjea, 
Kr., Justice Sir George Claus Rankin, KT., 

Mr. Justice Suhrawardy and 
Mr. Justice Panton. 
THe SECRETARY or STATE ror 
INDIA iN COUNCIL —APPRLLANT 


VETSUS 
Rai. RADHA.KANTA AICH BAHADUR: 
AND aNOTHER— RESPONDENTS, 

Bengal Alluvion and Diluvion Act (IX of 1847),8. 6 
—Bengal Land Revenue Assessment (Reswmed Lands) 
Regulation II of 1819, s.24—Order declaring liability 
of lands to assessment—Suit to contest order—Limi- 
taion. 

A suit to contest an order of the Board of Revenue 
under s.6 of the Bengal Alluvion and Diluvion Act 
declaring the liability of lands, claimed as part of a 
permanently settled estate, to assessment of revenue, is 
not barred by the one year's rule of limitation laid 
down ins. 24 of the Bengal Land Revenue Assess- 
p (Resumed Lands) Regulation,.1819. [p. 729, col. 


Reference to a Full Bench made by 
Chatterjea and Panton, JJ., on the 25th 
March, 1926, inan appeal against the decree 
of. the Additional Subordinate Judge, 
Noakhali, dated the 26th September, 1924. 

ORDER OF REFERENCE TO A 

FULL BENCH. ; 

This. appeal arises out of a suit for 
establishment of the plaintiffs’ title to the 
disputed lands and for a declaration that 
they appertain to the plaintiffs’ perma- 
nently settled estate Jugidia bearing Touzi 
No. ll of the Noakhali Collectorate, as be- 
ing re-formation in situ ofthe lands of cer- . 
tain mouzas belonging to the plaintiffs, and - 
for other reliefs. 

The defence apart from that on the 
merits, inter alia, was that the suit was. 
barred by limitation under s. 24 of the 
Bengal Regulation 11 of 1819. The Court 
below decided the question on the merits 
partly in favour of the plaintiffs. With 
regard to the question of limitation, that 
Court relying upon the decision in the case 
of Peary Lal Ray Chaudhuri v. Secretary 
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of State (1) held that the suit was not 
arred. 

The defendant, the Secretary of State 
for India in Council, has appealed to this 
Court. One of the questions for decision 
in the appeal is whether the suit is barred 
under the special limitation provided for 
in s. 24 of Regulation II of 1819. On 
that question the case. of Prafulla Nath 
Tagore v. Secretary of State (2) isin favour 
of the appellant, while the case of Peary 
Lal Ray Chaudhuri v. Secretary of State 
(I) is against him. "There is a clear conflict 
between the two decisions. In the latter 
case the learned Judges did not refer the 
point to the Full Bench although they dis- 
sented from the earlier decision. But, as 
stated above, there isa clear conflict be- 
tween the two decisions and having regard 
to the importance of the question we think 
that it should be referred to a Full Bench. 
We accordingly refer the following ques- 
tion to the Full Bench, viz, whether a 
sult to contest anorder of the Board of 
Revenue under s. 6 of Act IX of 1847, 
declaring the liability of the lands, claimed 
as part of a permanently settled estate, to 
assessment of revenue, is barred by the 
one years rule of limitation laid down in 
s. 24 of Regulation II of 1819. As the 
question arisesin a first appeal, only the 
question of law is referred to the Full 
Bench, and the appeal will be heard on 
the merits (if necessary) after the decision 
of the Full Bench on the question of 
law, 

Babus Dwarka Nath Chakravarti and 
Surendra Nath Guha, for the Appellant. 

Babus Surendra Lal Mukherjee and No- 
gendra Nath Bose, for the Respondents, 

- JUDGMENT OF THE FULL 

BENCH. 

Sanderson, C. J.—In this matter two 
of my learned brothers referred the follow- 
ing question to the Full Bench, namely, 
“whether a suit to contest’ an order of the 
Board of Revenue unders. 6 of Act IX of 
1847, declaring the liability of the lands, 
claimed as part ofa permanently settled 
estate, to assessment of revenue, is barred 
by the one year's rule of limitation laid 
down in £. 24 of Regulation II of 1819." __ 

The learned Senior Government Pleader, 
- who appeared for the Secretary of State 
for India in Council, stated that he did not 


; (D 83 Ind. Cas. 446; 39 O. L. J. 454; A. I. R. 1924 Gal. 
13. 4 N gusts 
(2) 58 Ind. Cas, 902; 24 O. W. N. 813: : 
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feel himself able to contest the correctness 
of the decision, which was given by a Divi- 
sion Bench of this Court, in Peary Lal Ray 
Chaudhuri v. Secretary of State (1). 

The result, therefore, is that the answer 
to the question, which Has been referred 
to this Court, must be that the suit is not 
barred by the one year’s rule of limitation 
laid down in s. 24 of Regulation II of 1819, 

Chatterjea, J.—I agree. 

Rankin, J.—lagree. 

Suhrawardy, J.—I agree. 

Panton, J.—1 agree. 

Z.K. Reference answered accordingly, 





MADRAS HIGH COURT. 
Givin APPEALS Nos. 426 AND 427 or 1924. 
April 1, 1926. 

Present:—Mr. Justice Krishnan and 
Mr. Justice Venkatasubbarao. 

In A. S. 426 or 1924. 
BALLIBOYANA YERRAMMA. AND OTHERS 
— DREENDANTS Nos. 3, 2, 7, 8, 9— 
APPELLANTS 
versus 
JAKKANNAGIRI RAMAPPA AND OTHERS 
—-PLAINTIFF AND DEFENDANTS Nos. 4 anp 5 
— RESPONDENTS. 

IN A. S, No. 427 oF 1924. 
SUNDALA HANUMANTHU- DEFENDANT 

: No, 6 — APPELLANT 
versus 
JAKKANNAGIRI RAMAPPA—PLAINTIFF 
— RESPONDENT. 

Deed—Construction—Sale or agreement to sell— 
Intention—Amendment of plaint--Discretion of Court. 

In considering whether a document isan absolute 
conveyance or merely an agreement to sell, the test 
is.whether according to the intention of the parties as 
expressed in the document there is a present con- 
veyance of the property or only an agreement to 
create a future right. This intention has to be 
gathered from the language of the document as well 
as from surrounding circumstances. [p. 730, col. 1.] 

Where .& document relating to sale of property 
worth Rs.6,500 was drawn up in avery informal 
manner on ordinary plain paper bearing an one-anna 
adhesive stamp and did not contain the usual cove- 
nants between vendorand vendee, and the description 
of properties was not in sufficient detail to identify 
them, and there were not even the operative words of 
conveyance : 

Held, that the document was not a sale-deed and 
would amount at the most only to an agreement to 


Sell although there were some expressigns in the 


document consistent with the hypothesis that the 
transaction was a sale. [p. 731, col. 2.] 

The matter of allowing amendments is one-entirely 
in the discretion of the Court where rights of third 
parties are involved. [ibid.] 
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"Appeals against the decree of the Dis- 
trict Court, Anantapur, dated the 22nd Feb- 
ruary, 1994, in O. S. No. 12 of 1920. 

Sir K.V. Reddy, for the Appellants, 

Mr. K. Bhashyam Iyengar, for the Re- 


spondent, 
: JUDGMENT. 

Krishnan, J.—The plaintiffs suit is 
based upon a document Ex. A, which he 
contends isa-sale-deed inhis favour and 
under which he claims title to the plaint 
properties. The defendants, on the other 
hand, deny this and plead that Ex. Ais a 
mere agreement to sell and as such the 
plaintiff has got no title to the properties 
claimed by him. As observed by the learn- 
ed Judge, if the defendants’ contention is 
upheld the plaintiff's suit must fail and no 
further question need be considered. 

The issues on that point are (1) was 
there a valid sale of the suit. properties 
by the 1st and 2nd defendants in favour 
of plaintiff as alleged in the plaint; and 
(2) is the sale binding on all orany of 
the defendants? These issues are un- 
doubtedly of primary importance in the 
case, The learned Judge has come to the 
conclusion that Ex. A isin reality a sale- 
deed but after hearing the arguments of 
both sides and after giving the case my 
best consideration I have come to the con- 
clusion that the learned Judge's view is 
not right. 

No doubtas observed by the learned 
Judge the test is whether, according to 
the intention of the parties as expressed 
in the instrument, there is a present con- 
veyance of the property or only an agree- 
ment to create a future right [see Pichu- 
kala Mangamma v. Pami Ramammı (V)] 
This intention has to be gathered from the 
language of the document as wellas from 
the surrounding circumstances. The docu- 
ment has beenset out fully by the learned 
Judgein his judgment. To start with, one 
notices that itis written upon an ordinary 
plain paper which is sold very cheap in 
the market for a pie or something less and 
it bears only an adhesive stamp of one- 
anna on it. A sale-deed isa formal docu- 
ment to be executed on a proper stamp 
-paper and one would, therefore, expect 
the parties to take some care that the deed 
is properly engrossed on a stamp paper 
and contains all the necessary covenants 
between the vendor and the vendee, and 

(1) 16 Ind. Cas, 587; 37M. 480; 12 M. L. TT. 262; 
(1912) M. W. N. 917. 


BALLIBOYANA YERRAMMA V., JAKKANNAGIRI RAMAPPA. 


[98 I. O. 1926] 


describes the properties in sufficient de- 
tail to identify them and contain the neces- 
sary words for a conveyance of the rights 
of the vendor to the vendee. It is usually 
executed with some amount of formality. 
In this document there is a statement that 
“the properties are given this day for sale 
for Rs. 6,500 and we have this day taken 
an earnest of Rs. 200." The one-anna 
stamp used would seem to indicate that 
the parties treated this document as a 
receipt for Rs. 200 rather than as anything 
else. Itis not an unusual thing to find 
that when a sum of money is paid as 
earnest money or as advance for an agree- 
ment entered into between two parties and 
a receipt is given forit the terms agreed 
to are entered in it,as ifit were a docu- 
ment, evidencing the agreement. This 
document, Ex. A, is exactly of the kind. It 
is almost impossible to believe that the 
parties intended this plain paper docu- 
ment to beasale deed evidencing a trans- 
action where property worth Rs. 6,500 was 
being transferred to the plaintiff. Con- 
sidering the appearance of the document 
it seems that unless we have strong words 
in the document which would make it ne- 
cessary to hold that itis a sale-deed, we 
should not so hold. 

Turning now tothe words of the docu- 
ment, the language used in it seems to me 
to be more in consonance with the idea 
that the document was intended as an 
agreement between the parties than as an 
actual sale-deed. No doubt it starts with 
the word boom? vikraya dasthavaju," the 
literal translation of itis "land-sale docu- 
ment." It may. mean either “a sale-deed 
or only a document relating to a sale of 
land." The words do not necessarily mean 
more than that the document is one relat- 
ing to "sale of land" an agreement to sell 
may be well described in that manner. 
This is made clearer by the words used 
at the end of the document, namely, 'boomi 
dasthavaju " in other words a land docu- 
ment. Itis contended by the learned Vakil 
for the respondent that these words mean 
a title-deed but I am quite unable to agree 
that any such meaning is conveyed by the 
terms. They merely mean a document re- 
lating to the land and certainly they are 
less forcible than the words used at the 
beginning for supporting the argument of 
the respondent. The fact that the term 
used atthe end omits wikraya' is, I think, 
somewhat significant and rather supports 
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the view I am taking that the document 
was not intended asa sale-deed but only 
as an agreement relating to the sale of 
property. Now, turning to the description 
of the properties dealt with by Ex. A we find 
that two items Nos, 5 and 6 are practically 
without any description. The description 
given would not enable one to identify 
them. These lands are described one as 
one acre of wetinam under the 'mangothi- 
cheruvu’ (which is stated to be a tank) and 
the other as dry black cotton venkgadda 
land of 5 aeres; with these descriptions 
one cannot possibly identify.any land at all. 
In aregularsale-deed there would be fuller 
descriptions of property giving the survey 
numbers, acreage, assessment, and boun- 
daries so that there may be no dispute 
“about their identity afterwards. Reading 
lower down we get the words “these pro- 
perties are given this day, but for sale." 
The expression in Telugu does not mean 
"that they are sold this day" but only 


that "an agreement has been made for the. 


sale of these lands this day." The next 
sentence is, and that is the strongest point 
in favour of the respondent, “we have this 
day given them to you on sale for Rs. 6,500 
and have this day taken an earnest amount 
of Rs. 200." This sentence it is contended 
amounts to saying that “We have sold these 
properties to-day." Similar words were 
construed in a ease brought to our notice in 
Pichukala Mangamma v. Pami Ramamma 
(1) to mean only that the parties had en- 
tered into a binding agreement to sell. I 
think that is the meaning of the language 
used here. It should also be noted that 
this sentence alone should not be picked 
out from its context and relied upon to 
show that we have a sale-deed here. Pro- 
ceeding further we find the document says 
that "We shall get this document regis- 


tered.” They do not state what document. 


they are going to get registered. I think 
they evidently mean by this thata new 
sale-deed is to be executed with the neces- 
sary formalities and registered. If they 
meant to treat Ex. A itself as the sale-deed 
they would have said “We will get this 
. document registered," they do not say so. 
The learned Judge himself observed, de- 
spite the evidence of the plaintiff to the 
contrary’ there can be no doubt that the 
parties to Ex. A contemplated on 8th June, 
1919, that a formal document should be exe- 
cuted and' that is why I think the plaintiff 
has not examined either the writer or the 
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two apparently disinterested attestors." It 
is rather surprising that after having come 
to the conclusion that Ex. A was only a 
draft the learned Judge should have finally 
held thatit wasa sale-deed. It seems to 
me that the appearance of the document is 
very much against its heing & sale-deed. 
If it were a sale-deed it would certainly 
contain fuller descriptions and details and 
be engrossed on properstamp paper and 


: mention allthe usual and necessary cove- 


nants which would indubitably lead one to 
the conclusion that the vendor intended to 
convey title to the vendee. All these are 
absent. In these circumstances I have come 
to the conclusion that Hx. A cannot be 
treated as a sale-deed and that at best it 
would only amount to an agreement to 
sell. Assuch it will not pass title to the 
properties to the plaintiff even though it 
is compulsorily registered as it has been. 
The executants, of the document, defend- 
ants one and two, who admitted having 
signed it objected to its registration as 
they said it was not meant to be taken as 
a sale-deed. That also isa circumstance 
against the plaintiffs contention. On the 
whole I think that the document Ex. A is 
not asale-deed and no title passed under 
it to the plaintiff and his suit must, there- 
fore, be dismissed. 

The learned Vakil for the respondent 
(plaintiff) applies to us to allow him now 
to amend his plaint by adding & prayer for 
the specific performance of the contract 
in Ex. A so that he may not be prejudiced 
by the mistake that he made in thinking 
that it was a sale-deed. The matter of 
allowing amendments is one entirely in the 
discretion of the Court where rights of third 
parties are involved. Unless we are satis- 
fied that the plaintiff committed a bona 
fide mistakein bringing the suit as he did, 
no amendment should be allowed. I am 
not prepared in this case to allow an amend- 
ment at this stage but I would leave the 
plaintiff to bring a fresh suit for speciffe 
performance if he is so advised. 

In the result both the Appeals Nos. 426 
and 427 of 1924 are allowed and the plaintiff's 
suit is dismissed with costs throughout one 
set each appeal. 

Venkatasubba Rao, J.—1 entirely 
agree and I would like to state my reasons 
for holding that Ex. A is not an out and 
out sale. The fact that the document was 
drawn upon a manner which is informal 
to & degree; strongly suggests that the 


- 
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parties intended it to be a mere agreement. 


It relates to seven items of immoveable 
property and the price is fairly a largesum 
being Rs. 6,500. It is common experience 
that ifthe transaction is an agreement to 
sell, flimsy paper such as theone we have 
before usis used with an anna adhesive 
stamp attached to it, Although the stamp 
required foran agreement to sellis twelve 
annas very often an anna 8tamp is used 
probably for the reason that the parties 
generally regard the document as a receipt 
for the advance paid. In spite of the kind 
of paper and the stamp used, if there are 
words af unequivoeal import which clearly 
Show that the transaction was intended to 
be a sale, there can be no, question that 
the document will be treated as a sale- 
deed. The question in the presentcase is, 
on a reading of the whole document, does it 
diselose an intention that the parties en- 
tered into a present sale or does it rather 
indicate that they merely entered into an 
agreement to sell? To construe an instru- 
ment, whether it evidences a sale or an 
agreement to sell, is sometimes a diffieult 
task. Frequently the question arises in re- 
gard to sale of goods. I must confess that 
at first sight on reading the Court transla- 
tion, I was inclined to the view that this 
is a sale-deed, but on a careful considera- 
tion I have clearly come to the conclusion 
that this is a mere agreement to sell. 
There are, no doubt, some expressions in 
it which are consistent with the hypothesis 


that the transaction is a sale but they are 


equally consistent with the transaction 
being a mere agreementtosell, I donot 
wish to enter into a discussion of the 
clauses but I desire to point cut that the 
absence of usual clauses that are to be 
found ina sale-deed is a very significant 
circumstance. Even a village scribe hardly 
leaves out the clause that the purchaser 
shall enjoy the property 
grandson hereditarily. Nor is a sale-deed 
supposed to be complete without another 
usual clause that the property passes with 
all its appurtenances, such as easement 
tights, trees, wells, mines and so forth. 
Now these covenants are absent. Then 
we find that in regard to two of the items, 
the description given is of the most scanty 
kind, description which parties are content 
to give in an agreement to sell but not in 
a more solemn and formal document like 
a deed ofsale, Fora sale-deed the deserip- 
tion isso insufficient that the Sub-Registrar 


MAHBOOB BLLABIS & OO, v. COX & CO. 


from son to 


(98 I. ©. 1926) 


would have been justified under the law, 
in refusing to register it without fuller 
particulars. In my opinion the last clause 
is also of some help in determining the 
nature of this transaction. It runs thus:—~ 

“Tf you fail to do so on the due date you, 
shall be liable for the loss which we may 
sustain,” 

I do not mean to say that such words 
cannot occur in a sale-deed at all but they 
are more appropriate in an agreement to 
sell. The combined effect of these many 
circumstances is, in my opinion, clearly in 
favour of Ex. A, being regarded as an 
agreement to sell. The District Judge who | 
decided the other way, was himself not 
sure of his ground. He says that the par- 
ties contemplated that a formal document 
should be executed and that this was not 
intended to be the final sale-deed. On my 
decision on this point, the plaintiffs suit 
must fail. 

The plaintiffs learned Vakil has asked 
us to allow him to amend his plaint by 
converting the suit from one in ejectment 
to one for specific performance. There is 
no general rule that such permission irres- 
peetive ofcircumstances must be always 
refused, If I were satisfied that there was 
any bona fide or honest mistake on the 
plaintiffs part, I should probably be dis- 
posed to show him some indulgence; but 
in the circumstances he is entitled to no 
consideration. The appeals are allowed 
and I agree in the order made by my learn- 
ed brother. 

V. N. V. 

A, N. A. 


Appeals allowed; 


CALCUTTA HIGH COURT. 
OxIeiNAL OivIL Surr No. 161 or 1921. 
February 20, 1922. 
Present:—Mr. Justice O. C. Ghose; 

S. MAHBOOB ELLAHIE & Co,~ 
PLAINTIFF 
versus 
Messes. COX & Co. —DEFENDANTS. 

Custom-— Exchange Banks in Calcutta—Sale of 
sterling drafts--Failure of purchaser to take the 
delivery—Cancellation—Mistake—Relief, when to be 
granted. 

It is the custom and practice of the Exchange Banks 
in Caleutta at their option to grant to buyers of 
sterling drafts extension after the due date on a 
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penalty, namely, the payment of interest for' any 
period after the due date, or to declare the contract 
cancelled in cases of default by the buyer. [p. 735, col. 
2; p. 736, col. 1.] 

On 28th June, 1920, the plaintiff firm agreed to 
buy and the defendant Bank agreed to sell on 
demand drafts of London for £5,000 at a certain 
rate of which £2,500 were to be delivered in July, 
1920, and the balance £2,500 in August, 1920. The 
plaintiff firm failed. to take delivery of the July 
portion ofthe contract and on 3rd August, 1920, a 
reminder was sent bythe Bank to the plaintiff firm 
drawing the latter’s attention to the fact that the 
July portion of the said contract had remained 
outsanding and inquiring whether the plaintiff firm 
wished the contract to be cancelled at the day's rate 
of exchange or whether they wished to take up the 
contract with penalty and to have delivery extended. 
The plaintiff firm sent no reply to this reminder but 
wrote on 23rd August, 1920, asking for an extension 
of time. On 31st August, 1920, the Bank sent a 
reminder to the plaintiff firm as regards the August 
portion of the contract. No reply was received from 
the plaintiff firm and on 7th September, 1920, the 
Bank wrote to the firm enclosing a statement for 
difference in exchange on the July portion of the 
contract showing that a certain sum had become due 
to the Bank on that portion. On 12th October, 1920, 
the plaintiff firm requested the Bank to cancel the 
contract at the day's rate of exchange to which the 
Bank at once replied that the July portion of the 
contract had been cancelled on the 7th September. 
On 3rd November, the Bank wrote again to the 
plaintiff firm that unless the difference on the July 
portion of contract was paid and the August portion 
of the contract was taken up by the 6th November, 
the same would be cancelled and the Bank would 


claim the difference on both portions of the contract ' 


through their Solicitors without further notice. On 
8th November, the Bank again wrote to the plaintiff 
firm to say that they-had cancelled the August por- 
tion of the contract and enclosed a statement for 
difference in exchange on that portion which was in 
favour of the plaintiff firm. The plaintiff firm took 
no notice of this communication and on the 30th 
November, the Bank sent ‘a letter to the plaintiff 
frm which mentioned both portions of the contract 
and asked the plaintiff firm to note that the contracts 
had been cancelled on that day. About this date the 
exchange had become so favourable tothe plaintiff 
firm that they at once accepted the cancellation and 
put the matter inthe hands of their Solicitors and 
eventually sued the Bank for the difference in ex- 
change in respect of both portions of the contract at 
the rate prevailing on 30th November: 

Held, (1) that the July portion of the contract had 

been cancelled on the 7th September, and the can- 
cellation was valid in accordance with the custom of 
the Exchange Banks in Calcutta ; [p. 738, col. 1.] 
' (2) that the’ mention of the July portion of the 
contract in the Bank's letter of 30th November, was 
the result of inadvertence and that great hardship 
amounting to injustice would be inflicted upon the 
Bank by holding the Bank to their letter of the 30th 
November, in the circumstances of the case and that, 
therefore, it was unreasonable to hold them to it in 
respect of the July portion of the contract. [p. 738, col. 
2; p. 739, col. 1.] 


Mr. N; N, Sircar (with him Mr. S. Ghose), 
for the Plaintiff-Firm. 
- Mr. Langford James (with him Messrs, 
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S. K. Gupta and A.P. Basu), for the De- 
fendants. 

_ JUDGMENT.—By a contractin writ- 
ing, being contract No, 2963 and bearing 
date the 28th June, 1920, the plaintif 
firm agreed to buy and the defendants 


‘Messrs, Cox & Oo. (who are Bankers, being 


a Company with limited liability incor- 
porated in the United Kingdom) agreed to 


‘sell on demand drafts of London for £5,000 


at 1-84 per rupee of which £2,500 were to 
be delivered in July, 1920, and the balance 
£2,500 in August, 1920. The plaintiff frm 
failed to take delivery of the July portion 
of the contract and on the 3rd August, 1920, 
areminderin a printed form was sent by 
the defendant Bank to the plaintiff firm 
drawing the latter’s attention to the fact 


that the July portion of the said contract 


had remained outstanding and enquiring 
whether the plaintiff firm. wished the con- 
tract to be cancelled at the day’s rate of 
exchange or whether they wished to take 
up the contract with penalty andto have 
the delivery extended. There was no reply 
to the reminder of the 3rd of August but in 
a letter to the defendant Bank, dated the 
23rd August; 1920, the plaintiff firm observed 
as follows :— 

"The last of the contracts, viz, for £5,000 
on two equal of 28th June, 1920,is not of 
course yet settled and we shall be glad to 
know if you will please grantan extension of 
time so as we may beable to clearit off at 
our convenience and oblige." 

On the 3lst August, 1920, the defendant 
Bank sent a reminder in a printed form to 
the plaintiff firm as regards the August 
portion of the contract. No response came 
from the plaintiff firm andon the 7th Sep- 
tember, 1920, the defendant Bank wrote to 
the plaintiff firm enclosing a statement for 
difference in exchangeon the July portion 
of the said contract showing that a sum of 
Rs. 3,226-1-6 had become due to the defend- 
ant Bank. On the 10th September, 1920, 
the defendant Bank asked for the plaintiff 
firm's confirmation letter in respect of the 
said statement for difference in exchange 
It ap- 
pears that Mahboob Ellahie who is Ed 
to be the capitalist partnerin the plaintiff 
frm had an account current with the de- 
fendant Bank and the latter made Gn the 
Tth ‘of September a debit entry of 
Rs. 3,220-1-6 in the said account current of 
Mahboob Ellghie in these words: “Differ- 
ence in exchange on Occhaylall M, Dasa‘ 
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Contract No. 2983, dated 28th June, 1920, 
£2500, July delivered cash 1-83 and 
l-ll4g". This debit entry in the accotnt 
current of Mahboob Ellahie was, of course, 
irregular and jt was rightly taken excep- 
tion to by Mahboob Ellahie in a letter 
to the defendant Company, dated the 
14th September, 1920, which ran as fol- 
lows:— . 

"I acknowledge receipt of your favour 
of 7th and 10th instant, the subject of 
which drew my special attention. At pre- 
sent the condition of the market is very bad 
and also I have no foreign drafts in hand 
so as my firm would have been able to buy 
demand drafts from youin exchange and 
I assure you my firm would do best to 
clear the above contract as soon as possi- 
ble. It seems quite extraordinary to me 
how you debited Rs. 3,226-1-6 in my 
account whereas I did not instruct you to do 
so and I shall be glad to hear from you 
Boon to have the above amount re-credited 
in my account so as not to cause any incon- 
venience.” . 

Ontthe 18th September, 1920, the defend- 
ant Bank informed the plaintiff firm that 
the debit entry of Rs. 3,226-1-6 of the 7th 
September had been reversed and asked 
the plaintiff firm to send them cash ‘for 
the amount, being the difference in ex- 
change on the July portion of the said con- 
tract. The plaintiff firm did not reply to 
this communication but on the 12th Octo- 
ber, 1920, they requested the defendant Bank 
to cancel the contract at the day's rate and 
to send them acheque in full settlement 
on difference in exchange and after debit- 
ing the overdue interest payable by the 
plaintiff firm. The defendant Bank at once 
pointed out that the July portion of the said 
contract had been cancelled on the 7th Sep- 
tember and that a sum of Rs. 3,226-1-6 had 
become due and payable by the plaintiff 
firm and that this sum had not yet been 
paid to the defendant Bank. On the lst 
November, 1920, it appears that two repre- 
sentatives of the plaintiff firm called on 
Messrs. Logan and Collins who are em- 
ployed as Accountant and Sub-Accountant 
respectively in the defendant Bank and 
discussed the matter with them. At that 
interview according to the defendant Bank 
the plaintiff firm stated that they would 
call on the following day to settle the can- 
cellation of the August portion of the said 
contract and at the same time pay in a 
gum of Rs. 3,226-1-6 due to the defendant 
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Bank in consideration of the July delivery 
having been cancelled on the 7th Septem- 
ber(see letter of the 2nd November from 
the defendant Bank.” The plaintiff firm, 
however, gave in a postscript to their letter 
of the 2nd November a different version 
of the interview) and they denied that any 
settlement was come to at the interview of 
the lst November and they maintained that 
no portion of the contract had been can- 
celled prior to the 12th October. On the 
3rd November the defendant Bank wrote 
to the plaintiff firm in these terms:— 

“We are in receipt of your letter of the 
2nd instant and note your remarks re the 
above. We beg to state that unless you 
pay in asum of Rs. 3,226-1-6 and also the 
August portion of the contract.is taken 
up by the close of business on Saturday, 
the 6th instant, we shall cancel same and 
claim the difference of both portions of the 
contract through our Solicitors without fur- 
ther notice." 

There was no reply to this letterof the 
3rd November and on the 8th November, 
1920, the defendant Bank wrote to the plaint- 
iff firm to say that they had cancelled 
the August portion of. the said contract 
and enclosed a statement for difference in 
exchange in favour of the defendant Bank 
for Rs. 2,966-6-0. This statement shows 
that in respect of the August portion of 
the contract the exchange was so much in 
favour cf the plaintiff firm on the 8th 
November that the latter had to get à sum 
of Rs. 259-11-6 from the defendant Bank 
with the result that the ultimate balance 
due from the plaintiff firm was reduced to 
Rs. 2,966 6-0. The plaintiff firm took no 
notice of this communication of the 8th 
November, On the 30th November the 
defendant Bank sent the following letter 
to the plaintiff firm :— 

Oechavlall M, Dass' Contract No. 2963 of 
28th June, 1920. 

£2,500—J uly delivery. 

£2,500—August delivery. 

“Please note that we are to-day cancelling 
the above contracts.” 

At about this date, the exchange had be- 
come so favourable to the plaintiff firm that 
they lost no time in accepting the said can- 
cellation andin acknowledging the receipt 
of the defendant Bank's letter of the 30th 
November and in placing the’ matter in thé 
hands of their Solicitors. The plaintiff firm 
asked for statement of account and on the 
2nd of December, 1920, the defendant Bank 
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furnished statement of account which show- 
ed that in respect of the August portion of 
the contract the exchange had become so 
favourable on the 30th November to the 
plaintiff firm that they had to receive from 
the defendant Bank a sum of Rs. 3,167-10-0 
on difference in exchange and that the debt 
due from the plaintiff firm as a result of the 
cancellation of the July portion of the con- 
tract on the 7th September was entirely 
wiped out with the exception of a small 
sum of Hs. 58-7-6. The plaintiff firm, how- 
ever, confended that having regard to the 
Bank's letter of the 30th November, the 
defendant Bank were bound to calculate 
the difference in éxchangein respect of the 
entire contract at the rate prevalent on the 
30th November (which was 1-62 shillings 
per rupee) andto pay tothe plaintiff firm 
asum of Hs. 7,124-4-10 in respect of the 
July and August portions of the said coh- 
tract. The plaintiff firm have accordingly 
claimed this sum in their plaint in this 
suit. 

lhe defendant Bank in their written 
Statement state that for many years past 
in Caleutta it has been the custom and 
practice of the Exchange Banks in Calcutta 
at their option to grant to buyers of sterl- 
ing draftsan extension after the due date 
on a penalty (viz., the payment of interest 
_for any period after the due date) or to 
declare the contract cancelled in case of 
default by the buyer. They state that the 
plaintiff firm were awareof the existence 
of such custom and practice and indeed 
they requested the defendant Company to 


extend the due date for taking delivery of ` 


the July portion of the said contract. They 
state further that the plaintiff firm not- 
withstanding their promises to pay did not 
pay the said sum of Rs. 3,226-1-6 nor did 
they pay the said sum of Rs. 2,966.6.0. 
Meanwhile the rate of exchange had be- 
come so much in favour of the plaintiff 
firm that the defendant Bank as an act of 
. favour made the cancellation of the August 
portion of the contract operative as and 
from the 30th November, 1420, with the 
result that on adjustment of accounts a sum 
of Rs. 58-7 6 only was found due from the 
plaintiff firm. The defendant Bank state 
that by inadvertence in the letter of the 
30th November the July portion of the con- 
tract (which had in faet been cancelled on 
the 7th September and of which cancel- 
lationthe plaintiff firm were well aware) 
had been referred to and that the plaintiff 
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firm were taking anunfair advantage of such 
inadvertence. 

The following issues were accordingly 
settled between the parties:— . 

1. Was the July portionof the contract. 
mentioned in the plaint cancelled by the 
defendant Bank on the 7th September, 
1920? 

2. Inot, was there any extension granted 
and if so, up to what date? 

3. When was the August portion of the 
said contract cancelled ? 

4. Arethe plaintiff firm entitled to claim 
from the defendant Bank the sum of 
Rs. 7,124-4-0 or any portion thereof ? 

5. Was any mistake made by the defend- 
ant Bank in referring to the July portion 
of the contract in their letter of the 30th 
November? 

6. Is there a custom or practice as 
alleged in para. 4A of the written state- 
ment ? 

7. Were the plaintiff firm aware of the 
said custom and practice ? 

8. Did the plaintiff firm promise to pay 
the sum of Rs. 3,226-1-6 and to settle the 
cancellation of the August portion as 
alleged in para. 6 of the written state- 
ment ? 

The onus of proof as regards Issues Nos. 1 
to 4 was onthe plaintiff firm. They did 
not call any oral evidence as regards these 
issues but contented themselves by tender- 
ing the correspondence between the parties 
(Ex. O) On the Issues Nos. 5—8 the onus 
was on the defendant Bank and they 
called several witnesses. The plaintiff 
firm thereafter called rebutting evidence 
as regards the last-mentioned issues, 
^ The first witness called on behalf of the 
defendant Bank was their Manager Mr. 
W. D. Woellwarth. He stated that the 
plaintiff firm failedto take delivery of the 
July portion of the contract and that he 
had no otheralternative butto cancel the 
same as the rate of exchange was going up 
and the defendant Bank's losses were in- 
creasing every day and they had to stop 
somewhere. Hespoketo the custom and 
praetice referred to in para, 4A of the 
written statement and said that the can- 
cellation of the 7th of September was 


.in accordance with such custom and prac- 


tice. According to this witness it was en- 
tirely at the option of an Exchange Bank to 
grant an extension of time to the buyer or 
not and further that even if an extension 
of time were granted it was entirely at the 
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option of the Bank to cancel the contract 
on any date the Bank liked, because the 
rate might be going up the whole time. 
The plaintiff firm did not take delivery of 
the August portion of the contract; the 
Bank, therefore, had to send the letter of the 
8th November referred to above but they 
did not sellin the open market against the 
plaintiff firm in respect of the August 
portion with the result that when exchange 
did improve in favour of the plaintiff firm 
the benefit of the improved exchange was 
given to the plaintiff firm. The witness 
stated definitely that at no time was there 
any intention of going back upon the 
‘cancellation of the 7th September and that, 
as a matter of fact, the July portion of the 
contract had never been extended to the 
30th November. In cross-examination Mr. 
Woellwarth pointed out that immediately 
after the expiry of the due date of the July 
portion of the contract the plaintiff firm 
were asked to take the same up; they 
failed, however, to take it up and it was 
allowed to continue uncancelled till the 7th 
of September when it was definitely can- 
celled. The next witness on behalf of the 
defendant Bank was their Sub-Accountant 
Mr.J. F. Collins. He referred to the can- 
cellation of the 7th September and to the 
interview of the lst November between 
himself and Mr. Logan on the one side and 
‘Balliaddin and Narul Haque on the side of 
the plaintiff firm. Balliaddin who is the 
Manager of the plaintiff firm acted as the 
interpreter and in the presence of Narul 
Haque and apparently after consultation with 
him Balliaddin promised at that interview 
that the difference on the July portion would 
be paid and that the August portion of the 
contract would be taken up on the next 
day, i. e., the 2nd November. That promise, 
however, was not kept and hence the de- 
` fendant Bank wrote the letter of the 2nd 
November, referred to above. As regards 
the cancellation of the 8th November the 
witness stated that the matter stood ona 
different. footing because in respect there- 
of the defendant Bank had not gone into 
the market and had not, therefore, passed 
the entries through their books, The wit- 
ness stated that the reference to the July 
portion in the letter of the 30th November 
which Was drafted by him was a mistake, 
but the plaintiff firm knew very wellthat the 
July portion had been cancelled onthe 7th 
September. He said as soon as 1t was 
discovered that the plaintiff firm were 
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taking advantange of the mistake in the 
letter of the 30th . November the defendant 
Bank fully explained the position to the 
plaintiff firm's Solicitors, He said that the 
plaintiff firm were fully aware of the custom 
referred to above and that, asa matter of 
fact, the July portion of the contract was 
not kept open after the 7th September. In 
cross-examination the witness stated that 
as against the July portion of the contract 
the defendant Bank actually bought in the 
open market; the entry, however, was not 
made on the 7th September in the books of 
the defendant Bank but it was made on the 
9th September showing that it was brought 
into the actual transactions of -the Bank; 
there was no difference in the rates ofthe 
7th September and the 9th September, 
The witness stated that as against the can- 
cellation of the 8th of November there was 
ho entry in the books of the defendant 
Bank, the idea being that having regard to 
the then improving exchange, the defendant 
Bank were expecting to wipe out the loss 
on the July portion by giving to the plaint- 
iff firm the entire benefit of the improved 
exchange as regards the August portion, 
The witness was cross-examined minutely, 
Asto the interview of the Ist November 
he maintained that at that interview the 
plaintiff firm had definitely accepted thé 
cancellation of the 7th September and had 
promised to pay the sum of Rs. 3,226-1-6 
and to take up the August portion, but 
they failed, however, to carry out their 
promise. Mr. Logan, the Accountant of 
the defendant Bank, was next called and 
he corroborated the last witness’ account of 
the interview of the lst November. Mr, 
Logan spoke to the custom referred to above 
and corroborated Mr. Woellwarth and Mr. 
Collins. Mr. Logan was cross-examined at 
great length about the two cancellations 
of the 7th September and the 8th Novem- 
ber. He explained that in respect of the 
cancellation of the 7th September the ex- 
change had been fixed and an entry had 
been made in the defendant Bank’s books, 
whereas in respect of the cancellation of 
the 8th November all that had been done 
was that the rate of exchange had been fixed 
but no entry had been made in the defend- 
ant Bank's books with result that the pos- 
sibility of giving the benefitof the improv- 
ed exchange to the plaintiff firm had remains 
ed open to the defendant Bank. Mr. 
Graham who is the Assistant Accountant 
in the National Bank of India produced 


[98 1. O. 1996; 


before me an extract from the Rules of the 
Exchange Banks Association in Calcutta 
(Ex: E) which ran as follows ;— 

"Ifa contract is not taken up during 
its currency, it is at the Bank's option to 
cancel if at any time thereafter at the 
current rate for the.day under notification 
to the other contracting party and further 
the other contracting party has no option 
to cancel such a contract unless and until 
such party has paid in full the difference 
claimed by the Bank for such cancella- 
tion." 

: The last witness on behalf of the defend- 
ant Dank wasone Keder Nath Khettry. He 
said that he had been a bullion exchange 
brokerin Caleutta for 18 years and that in 
contracts of this description if delivery was 
not taken on the due date by the buyer it 
was entirely at the option of the Exchange 
Bank either to cancel the contract or to 
extend the. time charging interest for the 
period of extension. 

In rebuttal of the evidence sketched thus 
far the plaintiff firm examined two witness- 
es, viz,  Balliaddin and Narul Haque. 
The former denied the account of the 
interview of the lst November set out 
above. He said that. at that interview he 
pointed out to Messrs. Logan and Collins 
that the defendant Bank had given no notice 
of the cancellation of the July portion of 
the contract on the 7th September and had 


indeed no right to‘cancel the same and that’ 


nothing was-settled at that interview. In 
cross-examination he said that at an inter- 
view on the 26th August he informed the 
Bank that he would take delivery of the 
‘July portion and that the defendant Bank 
agreed to extend the time for taking 
delivery. According to this witness the 
defendant Bank promised to write mention- 
ing the date up to which extension would 
be granted but the Bank never wrote. He 
further said that there was an interview on 
the 13th September, i. e., after receipt of 
the letter of the 7th of September (when 
he found out that the Bank had cancelled 
the July portion of the contract) between 
him and Messrs. Logan and Collins. He 
said that at that interview he taxed Mr. 
Logan and Mr. Collins for their failure to 
carry out their promise and he maintained 
that inasmuch as at no time prior to the 
30th November had the July portion been 
cancelled’ the plaintiff firm were entitled 
to settle the whole contract on the rate 
prevalent'on' the 30th of November, The 
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next witness Narul Haque simply corro- 
borated Balliaddin. 

In this state ofthe evidence ib has been 
contended before me on behalf of the 
plaintiff firm (1) that the defendant Bank 
have not followed the custom set out in 
Ex. 1, (2) that there was no cancellation of 
any portion of the contract before the 12th 
of October—which cancellation,. however, 
was not acted upon by the defendant Bank, 
(3) that on the 30th November the defend- 
ant Bank cancelled the entire contract and 
not merely the August portion, (4) that 
the plaintiff firm made no promise what- 
soever on the Ist November to pay the said 
sum of Rs. 38,226-1-6 but they have main- 
tained throughout the position that they 
did not accept the so-called cancellation of 
the 7th September, and (5) lastly, that what- 
ever might have been the intention of the 
defendant Bank when they wrote the 
letter of the 30th of November, if the 
Bank's letter was free from ambiguity 
and the answer ofthe plaintiff firm was 
similarly free from ambiguity, the defend- 
ant Bank must be held to be bound to the 
terms of the letter of the 30th November 
and eannot be allowed to escape from the 
effect of the acceptance of the Bank's letter 
by the plaintiff firm. In support of this 
last contention reliance was placed on the 
case of Stewart v. Kennedy (1). 

On behalf of the defendant Bank it is 
argued (1) that they have followed the 
custom referred to in para. 4A of the 
written statement, (2) that on the expiry 
ofthe due date the defendant Bank were 
entitled to cancel the July portion of the 
contract and that in fact there was such 
a cancellation on the 7th September, (3) 
that the cancellation of the 8th of Novem- 
ber with reference to the August portion 
stood on & different footing inasmuch as 
the exchange had not been fixed although 
in allother respects it was & proper can- 
cellation, (4) that it is abundantly appa- 
rent from the correspondence and from the 
evidence that the plaintiff firm were aware 
ofthe cancellation of the 7th of Septem- 
ber and had made a promise to pay the 
said sum of Rs. 3,226 1-6, (5) that it is 
likewise apparent that the reference to 
the July portion of the contract in the 
letter of the 30th. November was a slip or 
mistake on the part of the writer thereof 
and that taking advantage of the said slip 


(1) (1890) 15 A. O. 75 at p. 121. 
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or mistake the plaintiff firm have put 
forward a dishonest claim for. Rs. 7,224-4-10. 

On the evidence before me I think it is 
reasonably clear that the defendant Bank 
have acted in this case in accordance with 
the custom referred to in the written state- 
ment and more particularly set out in 
Ex. 1. I think it is straining the language 
of Ex. 1 too far to hold that notification of 
intention to cancel a sontract must in all 
cases precede cancellation. The Bank to 
my mind have proved the existence of the 
custom relied upon by them and it appears 
to me that in exercise of their option to 
eancel they cancelled the July portion of 
the contract. Whether a particular can- 
cellation is effective or not must be gathered 
from all the circumstances connected with 
such cancellation. And there can be no 
doubt thatthe letter of the 7th September 
with its enclosure was understood by Balli- 
addin as the July portion of the contract. 
It wasin law and in fact a proper date, 
the 7th September, as showing conclusive- 
ly that the purchase by the Bank against 
sale of drafts on London for £2,500 for 
July had been brought into the Bank's 
transactions. I hold further that no 
suspicion can be cast upon the defendant 
Bank's books by reason of the entry being 


under date the 93th September and not 


under date the 7th September. In my 
view, therefore, there is no substance in the 
contention thatthe first cancellation of the 
duly portion of the contract, whatever it 
was, wason the 12th October, 1920. The 
correspondence and evidence which I have 
attempted to sketch thus far show con- 
clusively to my mind that the position 
taken by the Bank on the 7th September 
in respect of the July portion of the con- 
tract was not challenged, nor dissented 
from by the plaintiff firm at any time 
between the 7th September and the 18th 
September. I do not accept as true the 
evidence of Balliaddin to the effect that 
he had interview with Messrs. Logan and 
Collins on the 26th August and 13th Sep- 
tember. If he had such interviews on these 
two dates, then how came it that this 
fact was not put to Messrs. Logan and 
Collins in cross-examination. The letter 
of the 12th October, 1920, cannot, in my 
opinion, be treated as -the first pronounce- 
ment on the question of cancellation of the 
July portion of the contract. I accept 
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The idea apparently so far as the Bank 
was concerned was to keep the matter of 
the cancellation of the August portion 
open, because the exchange was then im- 
proving and there might be some chance 
of recouping the loss which the Bank had 
already sustained on the July portion and 
which loss the plaintiff firm had shown no 
disposition to make good by giving to the 
plaintif firm the benefit of the improve- 
ment in the exchange as regards the 
August portion. I seenothing unusual or 
suspicious in what the Bank did. On the 
question as to what transpired at the in- 
terview of the Ist November, having seen 
the witnesses in the box, Í accept the evi- 
dence of Messrs. Logan and Collins in 
preference to that of Balliaddin and Narul 
Haque. I findas a fact on the evidence 
on record that the latter, 2. e., Balliaddin 
and Narul Haque, made a promise to pay 
the said sum of Rs. 3,226-1-6. It is said 
that the Bank did not challenge the cor- 
rectness of the statement in the postcript 
to the letter of the plaintiff firm, dated 
the 2nd November. This criticism is true 
so far asit goes, but the Bank apparent- 


ly thought that it was useless to waste : 


breath over people like Balliaddin and 
Narul Haque—a view which I am not 
prepared to describe as unreasonable, 
subsequent correspondence shows that the 
truth of the matter lies rather on the side 
of the Bank than on the side of the plaintiff 


à 


The : 


firm. It is said, however, that after all is 


said and. done the plaintiff firm must , 
succeed in this suit even assuming that - 
there was a mistake in the letter of the: 
30th November if the mistake was an. 


unilateral one. No doubt, the law judges of 
an agreement between two.persons from 
the mutual communications which take 
place between them. In this case I find 
asa fact that the reference to the July 
portion in the letter of the 30th Novem- 


ber was a slip or. mistake on the part of | 


the writer thereof. The question is, as 
has been said in a very old case, whether. 


the law "will be extreme to mark what ; 
In my opinion all cir- : 


is done amissa." ; 
cumstances sufficient to lay claim to a 


favourable consideration of. the Bank's - 
case are present on the evidence on record : 
and I hold that a ‘hardship amounting | 


to injustice would be inflieted upon the 


Bank by holding the Bank strictly to ., 


their letter of the 30th November in the,. 
circumstances of this case and that, 


d manah 


entirely the -defendant Bank's account as 
regards the letter of the 8th November. 


lad 
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therefore, it is unreasonable to hold them 
to it in respect of the July portion [see 
. Webster v. Cecil (2), Tamplin v. James 
(3) and In re Aspinalls and Powell (4).] I 
think the conclusion is irresistible that the 
plaintiff firm were anxious to snap at the 
supposed offer in respectiof the July portion 
in the letter of the 30th November which 
they must have perfectly well-known to 
have been made by mistake, The result 
18 that, in my opinion, there is no sub- 
stance whatsoever in the plaintiff firm's 
claim and the suit must be dismissed with 
costson scale No.92, ` 
The. plaintiff firm will be entitled to the 
‘costs of the 27th January, 1922. 
Z.K. i Suit dismissed. 
NO (1861) 30 Beav, 62; 54 E. R. 812; 132 R., R. 


x) (1880) 15 Ch. D. 215; 43 L.,T. 520,29 W,R. 
(4) (1889) 60 L. T. 595. 
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MADRAS HIGH COURT. 
CivinL Revision PETITION No. 69 or 1924. 
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Present: —Mr. Justice Wallace. 
BSSANKARA BHATTA— 
PETITIONER 
versus 
AYYAPPA GOWDA MINOR BY GUARDIAN 
KODAGANA BALAPPA GOWDA3 
AND ANOTHER—-RESPONDENTS, ` 
C. P. C. (Act V of 1908), O. XXI, r. 89—Joint ap- 
plication by purchaser after Court sale and. judgment- 
debtor to set aside sale—Withdrawal by judgment- 
debtor—Application, whether maintainable—Setting 
aside of Court sale, presumption of benefitto minor 

judg ment-debtor. 

Where a judgment-debtor and a purchaser of his 
interest subsequent to a Court sale jointly apply 
under O. XXI, r. 89, O. P. C., to set aside a Court 
sale, but the judgment-debtor subsequently with- 
draws from the application, the application is not 
thereafter maintainable. [p. 740, col. 1.] 

It cannot be laid down as a general proposition 
thatit is always to the benefit of à minor judgment- 
debtor to have a Court sale set aside inasmuch as 
a re-sale may produce even less than the original 
sale. [p. 739, col. 2.] 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the District Munsif, Puttur, 
South Kanara, dated the 30th July, 1923, in 
R. E. A. Nos. 196, 201, 202 and 226 of 1923 
(in O. 8. No. 334 of 1916). 
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JUDGMENT.—This petition is put in 
by a purchaser after Court sale requesting - 
this Court to revise the order of the lower ` 
Court refusing to set aside the Court sale. 
The property sold was the property of a 
minor Áyyappa Gowda and,one Changappa 
Gowda. It wassold in execution ofa de- 
eree obtained by Dasappa Banta. After 
the sale the judgment-debtors and the peti- 
tioner who had purchased from them, moved 
under O. XXI, r. 89 to have the sale set 
aside the minor being represented by his 
mother as guardian, and the requisite 
amount was deposited by the present 
petitioner. Subsequently the judgment- 
debtors withdrew their application. The 
District Munsif held that it could not 
be maintained by the  petitioner-pur- 
chaser alone and that he had no locus 
stand? inthe petition after the judgment- 
debtors have withdrawn, and so he dis- 
missed the petition. It is urged for the 
petitioner that the District Munsif erred 
in law, first, in not considering whether 
the withdrawal was for the benefit of the 
minor, and second, in holding that the 
petitioner could not maintain the petition 
by himself, 

As tothe first point, it does not seem 
to have been raised at all betore the Dis- 
trict Munsif.; No doubt, under O. XXXII, 
r. 7 (1)(a),it is the duty of a Pleader re- 
presenting a minor to certify that a certain 
proposed action would be for the benefit 
of the minor. Whether or not this was 
done I have no information. In any ease 
there is absolutely nothing before me from 
which toinfer prima facie that the with- 
drawal was not for the benefit of the minor. 
1 am not prepared to subscribe to the cou- 
tention urged that it must always be to 
the benefit of a minor to have a Court 
sale set aside. Obviously no such propo- 
sition can be laid down. A re-sale may 
produce even less than the original gale. 
In this case also we have the fact that 


- the co-judgment-debtor, who owns a half 


share in the property, did not press his 
application to have the sale set aside and 
does not even appear here to support the 
petitioner, He was evidently satisfied that 
it was for his benefit that the sale should 
stand. It is urged that the price was low 
but itis not urged that it was not a proper 
sale, and the sale was held subject. to a 
mortgage amount of Ks. 1,600 or there- 
abouts. ‘There is no evidence what the 


. proper value of the property is, l cannot 
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hold it proved that the Court committed 
any irregularity or illegality from the point 
of view of the minor's interests. 

As to the second point, it is clear law 
that the petitioner could not himself have 
maintained the, application to set aside 
the sale. Is he then ina better position 
because at first the judgment-debtors sup- 
ported him and then withdrew? I find 
it difficult to see how he can, be. It is 
urged that the Court cannot allow his in- 
terest to be prejudiced by the withdrawal 
of thejudgment-debtors, but ex hypothesi 
by force of O. XXI, r. 89, he has no legal 
interest in the matter, so that no legal 
interest of his will have been prejudiced. 
Reliance is placed on a judgment of the 
Privy Council in Mahomed Rahimtulla_ v. 
Esmail Allarakhia (1). l do not see what 
application that case has. In it certain 
parties had obtained a decree for posses- 
sion of properties conditional on payment 
of acertain sum within 6 months, and a 
subsequent mortgagee of the property paid 
the money into Oourt to prevent the de- 
cree becoming inoperative. When his 
mortgage was redeemed ha applied for the 
money, The decree-holders had sold their 
entire interest to a third party who was 
obviously also interested in keeping alive 
the decree. It was held that the Subor- 
dinate Judge should not have allowed the 
mortgagee to withdraw the money because 
others besides himself, namely, a third 
party purchaser, were interested in the per- 
formance of the condition under the decree, 
I do not see how this applies to acase of 
an execution sale, where, ex hypothesi, 
the subsequent purchaser of the judgment- 
debtor’s interest has no interest in the 
matter sufficient to enable him to sustain 
an application to set aside the sale, see 
Full Beneh ruling in Sundaram v. Mamsa 
Mavuthar (2) and Sarada Kripa Lala v. 
Horendra Kumar Das (3). The petitioner 
who cannot have the sale set aside on his 
own application can, no doubt, employ the 
judgment-debtors for such a purpose, but 
cannot insist on the Court compelling them 


(1) 80 Ind. Cas. 411; 48 B. 404; 46 M. L. J. 507; A. I. 
R. 1924 P. C. 133; 26 Bom. L. R. 549; (1924) M. W. N: 
422; 34 M. L.T. 99; 100. & A. L.R. 153; 22 A. L. J. 
931; 5I I. A. 236; L.R.5 A. (P. O.) 105; 10. W. N. 313; 
290. W. N. 584 (P.O). 

(2) 63 Ind. Cas. 937; 44 M. 904; 40 M. L.J. 497; 13 
L. T 493; 29 M. L. T. 269; (1921) M. W. N. 272 


B.). 
e (3) 68 Ind. Cas, 289; 49 C. 454; 26 O. W. N. 149; A. I. 
R, 1922 Ca]. 271. 
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to prosecute their application against their 
will. 

Civil Miscellaneous Petition No. 363 of 
1926, which is connected with this case, 
is a petition to remove thé guardian ad 
litem of the minor, that is, his mother, on 
the ground that she is not in this matter 
properly looking after the interests of the 
minor. She refused service and has not 
chosen to appear and contest, I think, 
therefore, that it is proper to remove her and 
appoint the petitioner, and. I have accord- 
ingly heard him also in this mattér in the 
Givil Revision Petition. But obviously he 
cannot ask me here to hold that the sub- 
sequent conduct of the guardian is proof 
of negligence in the matter of the Court 
sale, nor ean I dispose of the Civil Revi- 
Bion Petition on grounds other than the. 
lower Court had before it when it passed 
its order. Íhave only to consider whether 
it irregularly or illegally - exercised its 
jurisdiction, in tho matter of the Civil 
Revision Petition No. 69 of 1924. That I 
am unable to hold and I, therefore, dis- 
miss Civil Revision Petition No. 69 of 
1924. with costs of 3rd respondent. Civil 
Miscellaneous Petition No. 363 of 1926 is al- 
lowed without costa. 

Y. N. V. Revision petition dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 255 or 1923. 
November 26, 1924, 

Present : —Mr. Justice Suhrawardy and 
Mr, Justice Cuming. 

PANOH KARI MAJUMDAR—DRFENDANT 
——APPELLANT 
versus 
GIRIDHARI MAL MOHESRI— PLAINTIFF 
— RESPONDENT. 

C. P. C. (Act V of 1908), ss. 18, 44— Decree of foreign 
Court sent to British Court for execution — Execution, 
whether cam be refused om the ground of want of 
jurisdiction im Court passing decree. 

The provisions of s. 13 of the C. P. O., apply to 
decrees that are transferred to British Courts for 
execution under the provisions of s. 44 of the Code, 
[p. 741, col. 2.] 

It is open to an Executing Court to, which a decree 
has been sent for execution under the provisions of 
s. 44 of the O. P. O. to refuse execution on the 
ground that the Oourt that passed the decree had no 
jurisdiction to do so. [ibid.] 

Appeal against an order of the Officiat- 


ing Subordinate Judge, Jalpaiguri, dated 
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the 23rd February, 1923, affirming that of 
the Munsif, First Court at that place, dated 
the 25th June, 1922. 

Babu Hemendra Nath Bose, for the Appel- 
ant. 

Babu Atul Chandra Gupta, for the Re- 
spondent. 

JUDGMENT.—This appeal raises a 
question of some importance which in so 
far as this Court is concerned is one of first 
im pression. 

The opposite party, the respondent in 
this appeal, obtained a decree against the 
-appellant in the Mekliganj Court which 
is within the Native State of Cooch-Behar. 
The decree was obtained ex parte: the 
judgment-debtor, the appellant, isa British 
Subject residing at Jalpaiguri The re- 
Spondent had the decree transferred to 
Jalpaiguri for execution. The judgment- 
debtor, the present appellant, objected to 
the execution of the decree under s. 13 
of the C. P. C. on the ground that the de- 
eree had been obtained by fraud and also 
that the Cooch-Behar Court had no juris- 
dietion over him. The first Court decid- 
ed the case in favour of the respondent 
for reasons that it is not necessary to re- 
capitulate. The appellant appealed to the 
Distriet Court, That Court held, relying 
on the authority of Veeraraghava Aryar 
v. Muga Seit (1) that the executing Court 
could not go into the question of the juris- 
dietion of the Court which passed the 
decree when the decree was one to which 
the provisions of s. 44 applied. On this 
finding he dismissed the appeal. 

The judgment-debtor has appealed to 
this Court. He contends that the case 
relied on by the respondent which was 
a decision of a Siagle Judge of the Madras 
High Court has been expressly overruled 
by a Fall Bench of that Court, Veera- 
raghava Iyer v. Muga Sait (2) and is, 
therefore, no authority. In further sup- 
port of the view that he would ask the 
Court to adopt herelies on the case of Jiv- 
appa Tamappa Bijapur v. Jeerjt Murgeappa 
3 


Te think that the appeal must be al- 
lowed. In the Madras Full Bench case of 
Veeraraghava Iyer v. Muga Sait (2) it was 
held that it was open tu the executing 


;. 20 Ind. Oas. 701; (1913) M. W. N.605; 14 M. L. 


ES 26 Ind. Oas. 287; 39 M. 24; 16 M. L. T. 479; 27 M. 
L. J. 535; 1 L. W: 887; (1915) M. W. N. 162. 
(3) 36 Ind. Cas. 363; 40 B. 931; 18 Bom, L. R. 480, 
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Court to whom a decree had bsen sent 
for execution under the provisions of s. 44 
to refuse execution on the ground that 
the Court that passed the decree had no 
jurisdiction to do so. Wallis, C. J., in 
disposing ofthe case remarked: "I agree 
generaly with the judgment of Sundara 
Ayyar, J., that s. 14 has not the effect 
contended for and that a British Court 
ought not to execute a deeree of the 
Cochin Court passed without jurisdietion. 
That judgment isa judgment of a foreign 
Court within the meaning of s. 13, C. P, 
CO. and it would, in my opinion, require 
much plainer words than are to be found 
in s. 44 to show that it was the inten- 
tion of the Legislature that decrees of 
foreign Courts to which s. 44 applies 
should be enforced in British Courts with- 
out regard to the provisions of that sec- 
tion. Full effect may be given to that 
section by holding that it was merely in- 
tended to alter the procedure by which 
such foreign judgment can have effect 
given to in British India. This was decided 
by Farran, J., more than 20 years ‘ago 
in Haji Musa Ahmad v. Purmanand Nursey 
(4), which apparently has not been ques- 
tioned in our Oourts until the present 
case and was known to the Legislaturewhen 
the provisions of the last Code were re- 
vised and the present Code enacted.” 
Seshagiri Ayyar, J., statea that in his opin- 
ion s. 44 of the ©. P. O. is subject to the 
same limitations a3 are contained ins, 13 re- 
garding foreign judgments, 


The same view has been taken by the 
Bombay High Court in the case of Jivappa 
Tamappa Bijapur v. Jeerji Murgeappa (3) a 
case practically on all fours with the pre- 
sent case. We see no reason to differ 
from those two decisions and we may 
adopt the reasoning of the learned Judges 
in those decisions as our own. We are, 
therefore, of opinion, that the provisions 
of s. 13 of the C. P. C. apply to decrees 
that are transferred to British Courts for 
execution under the provisions of s. 44. It 
was, therefore, open to the lower Appellate 
Court to have gone into the question whe- 
ther the decree was passed without juris- 
dietion. In this view of the caseit would 
have been necessary to have sent the case 
back to the lower Appellate Court to de- 
cide whether the decree was made with- 


out jurisdiction or was obtained by fraud. 


(4) 15 B. 216; 8 Ind, Dec, (N. s.) 146, 
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But the learned Vakil who has appeared 
for the respondent states that if our deci- 
Sion is against him on the question whe- 
ther the executing Court could go into 
the question of the jurisdiction of the Court 
to pass the decree then there is no neces- 
sity to send the case back to the lower 
Court, for on the facts found by the lower 
Court and on the authority of the decision 
of the Judicial Committee of the Privy 
Council in Gurdayal Singh v. Raja of Farid- 
kot (9) the decree that he seeks to execute 
is a nullity. 

The appeal, therefore, succeeds and it 
must be held that there is no decree that 
the executing Court can execute. The ap- 
plication for execution must, therefore, be 
rejected. - 

The appellant is entitled to his costs in 
all Courts. Hearing-iee one gold mohur. 

2. Appeal accepted. 

(5) 22 O. 222; 21 I-A. 171; 4 M. L. J. 287; 6 Sar. P. O. 
J. 503; 112 P.R. 1894; (1894) A, C. 670; 11 R. 340; 11 
Ind. Dec. (x. s.) 149 (P. C.). 





OUDH CHIEF COURT. 
Sroonp CIVIL APPEAL No. 419 or 1925. 
October 27, 1926. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr Justice Raza. 
MAHABIR PERSHAD AND ANOTHER— 
PLAINTIFFS ~ APPELLANTS 
versus 
SEGRETARY or STATE rog INDIA 
iN COUNCIL-—DEFENDANT—- 


. RESPONDENT. 
Railways Act (IX of 1890), ss. ?7, 140—Notice to 
Traffic Manager, sufficiency of—Loss of complete 
package, what constitutes— Wilful neglect, meaning 


" 


of. 

A notice addressed to the Traffic Manager of a 
Railway Administration who is authorised by the 
Agent to dispose of claims preferred relating to goods 
delivered for carriage is a sufficient notice within 
the meaning of ss. 77 and 140 of the Railways Act. 
[p. 748, eol. 1.] | 

[Case-law reviewed. | 

There is loss of a complete package where the 
whole of its contents are lost even though the cover- 
ing remains. [ibid.] "n l f 

Where a Railway Administration over-carried a 
consignment, delayed in re-despatcting the same and 
had not taken suffieient care to prevent abstraction of 
the contents : 

Held, that its conduct amounted to ‘wilful neglect’. 

abid. 

ed dl North-Western Railway v. Bansi Dhar (11), 
followed* 

Appeal against a judgment of the Ofici- 
ating Dist: it Judge, Fyzabad, dated the. 


27th May, 1925, reversing that of the Addi- 


MAHABIR PERSHAD v, SEORETARY OF STATE FOR INDIA. 


[98 I. O. 1926] 


tional Subordinate Judge, Fyzabad, dated 
the 13th March, 1825. 

Mr. Bisheshar Nath, for the Appellants. 

Mr. G. H. Thomas, for the Respondent. 

JUDGMEN T. —This is a second appeal 
by plaintiffs ina suit against the Secretary 
of State for India in Council as repre- 
senting the Oudh and Rohilkhand Railway 
Co. The suit out of whieh the appeal 
arises was instituted on 3rd July, 1924, 
in the Court of the Subordinate Judge, 
Fyzabad. The cause of action was in res- 
pect to the loss of two complete packages 
forming part of a consignment of three 
packages, each containing a bale of cotton 
goods which had been tendered for 
despatch to and booked on the Ist June, 
1923, by the Great Indian Peninsula Rail- 
way Company, at Wadi Bunder Railway 
Station, Bombay, under a goods consign- 
ment note for delivery to the consignees at 
Sohawal Railway Station on the Oudh and 
Rohilkhand Railway. The consignors had 
booked the consignment at a special reduced 
rate instead of at the ordinary tariff rate 
chargeable, and in consideration of the 
lower charge had agreed and undertaken 
to hold the Railway Administration and all 
other Railway Administrations working ‘in 
conection therewith free from responsibility 
for loss under a Risk Note, Form B. Under 
the terms of this Risk Note the Railway 
Administrations working in connection 
therewith were not absolved from liability 
in the event of certain conditions. The 
claim was against the Railway Administra- 
tions ofthe Oudh and Rohilkhand Rail- 
way, the Great Indian Peninsula Railway 
and the East Indian Railway Companies. 
The suit failed for want of notice against 
the two latter companies. Ib was defend- 
ed by the Secretary of State as represent- 
ing the Oudh and Rohilkhand Railway. 
Company on the ground that the suit was 
bad for want of notice of the claim as re- 
quired under s. 77 and s. 140 of the 
Indian Railways Act, IX of 1890, on a denial 
of an occurrence of loss and on an allega- 
tion that if there had been a loss, it was 
not due to  wilful negligence. It was 
further contested on the ground that the 
Secretary of State was absolved from all 
liability under the terms of the Risk Note, 
and also on the ground that the amount 
of damages claimed was excessive and 
unreasonable 

The learned Subordinate Judge decided 
ihe suit on the 13th March, 1925. He 
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found on the faets that a consignment of 
three bales of cotton piecegoods was re- 
ceived for despatch by the Great Indian 
Peninsula Railway Company at Wadi 
Bunder Railway Station, Bombay, on the 
lst June, 1923. He found that the goods 
were consigned under the. consigament 
note to the plaintiffs’ firm at Sohawal on the 
"Oudh and Rohilkhand Railway. He found 
that, after the consignment had passed 
over the Railway line controlled by the 
Great Indian Peninsula Railway the con- 
signment had been carried by the Oudh 
and Rohilkhand Railway Company to 
Sohawal, and that by an error it had been 
carried further to Mughalsarai Railway 
Station, which is a junction used both by 
the Oudh and Rohilkhand Railway Com- 
pany and the Hast Indian Railway Com- 
pany. When the consignment reached 
. Mughalsarai, it was discovered on the Ist 
July, 1923, (one month after it had left 
Wadi Bunder) by Mujib-ul-Hasan, tran- 
shipment clerk, East Indian Railway, at 
Mughalsarai, (D. W. No. 2), that the con- 
sigament had arrived at Mughalsarai 
“by error. He made 
ment on the Ist July, 1923, to Gauri Lal 
(D. W. No. 3), another transhipment clerk 
of the Hast Indian Railway, in order that 
it might be forwarded to Sohawal. On the 
3rd July, 1923, Gauri Lal deposited the 
consignment, which then contained three 
bales, in a waggon which was attached to a 
goods train which was to proceed from 


Mughalsarai to Sohawal. After the consign- ` 


ment was placed in that waggon, the Oudh 
and Rohilkhand Railway Company became 
responsible for the custody of the consign- 
ment. Gauri Lal sealed the waggon. On 
the 5th July, 1923, Sirajul Islam (D. W. 
No, 4) a checking clerk of the East Indian 
Railway checked the waggon, and found 
the seal broken. He did not check the 
contens of the consignment. The waggon 
was without Ellis patent locks. On the 
6th July, 1923, Sheosaran Lal (D. W. 
No. 5), another checking clerk of the 
East Indian Railway Company, again 
checked the, waggon, He found that out 
‘of the consignment one bale of cloth had 
been left intact, and with it were the two 
outer covers of the remaining bales, the 
contents of the two latter having disap- 
peared. He checked the consignment in 
the presence of the Railway Police. On 
the 8th July, 1923, the waggon arrived 
at Fyzabad Railway Station and on the 
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9th July, 1923, it was sent to Sohawal. 
Suleman (P. W. No. 6) atranshipment clerk, 
Oudh and Rohilkhand Railway at Fyzabad, 
had proved that on receipt at Fyzabad there 
was only one bale of cloth and the cover- 
ings of two bales in thé waggon. The 
waggon was then locked, The lock was 
apparently removed ab some time for 
Jamuna Prasad (P. W. No, 7), another 
transhipment clerk at Fyzabad Railway 
Station; proves that when the waggon was 
forwarded again to Sohawal it was again 
sealed at Fyzabad. When the consign- 
ment réached the Sohawal Railway Station 
it contained only one bale of cloth. The 
remainder of the cloth had disappeared, 
although the coverings of the bales were 
there. The learned Subordinate Judge 
found that the contents of two complete 
packages forming part of the consignment 
had been removed, while the waggon was 
standing in the yard at Mughalsarai, and 
found that there had been a loss of two 
complete packages forming part of the 
consignment, which was due to the wilful 
neglect of the servants of the Oudh and 
Rohilkhand Railway Company. He decided 
that the Secretary of State, as repesenting 
the Oudh and Rohilkhand Railway Com- 
pany, was not protected by the terms of 
the Risk Note, Form B, as the terms of that 
note gave him no protection against the 
loss of two complete packages forming 
part of the consignment, which was due 
to the wilful negleet of his servants, 

He further found on the evidence, that the 
amount of damages due to the plaintiffs had 
been established to be Rs. 1,365-8. He 
further found that the plaintiffs had served 
the notice required by ss. 77 and 140 of 
the Railways Act on the Secretary of State 
as representing the Oudh and Rohilkhand 
Railway Company. 

Against this decision the Secretary of 
State appealed to the District Judge, 
Fyzabad. The grounds taken in his appeal 
were, that the suit was bad for want of 
service of the notice required by ss. 77 and 
140 of the Railways Act, and that the 
Court was in error in finding that the logs 
of the consignment was due to negligence 
of the servants of the Oudh and Rohilkhand 
Railway Company. The appellant did not 
dispute the finding of the trial Court to 
the effect that loss had occurred while the 
consignment was in the charge of the Oudh 
and Rohilkhand Railway Company, and 
he did not dispute the finding that, if 
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wilful negligence were proved on the part 
of the servants of the Oudh and Rohilkhand 
Railway Company, he would not be pro- 
tected under the terms of the Risk Note. 
. The learned District Judge decided the 
appeal on the 27th May, 1925.. He decided 
it on one pointonly. He held, relying on 
the decision of a Single Judge of the 
Judicial Commissioner’s Court in Bengal 
and North-Western Railway Company v. 
Special Manager, Court of Wards, Balram- 
pur (1), that there had been no sufficient 
notice in accordance with the provisions of 
ss. 77 and 140 of the Indian Railways Act, 
He, therefore, allowed the appeal. The 
plaintiffs have filed this second appeal. 
What purports to be the notice upon 
which the plaintiffs-appellants rely is a 
letter dated the 2nd August, 1923, des- 
patched by the plaintifis by post to the 
Traffic Manager of the Oudh and Rohil- 


khand Railway at Lucknow. The letter 
is as follows:— 
The Traffic Manager, 
Oudh and Rohilkhand Railway, 
Lucknow. 


Sir, 

With respect I beg to say that send by 
Ram Karan Ram Villas from Bombay to 
Sohawal Station the name of Mahabir Gopi- 
nath three (3) bales clothes in which I re- 
ceived one bale cloth and two bales cloth 
did not get as yet. 

Therefore I claim two bales. 


Hs. a. p. 
Costs of 3 bales . . 1830 5 3 
in which I received 1 bale 
price m di 50686 4 0 
Two bales cloth price 
which should receive ... 1,264 1 3 
Expenses of 2 bales cloth 
Bilti PF ssa 35 8 0 
Prapti and interest 136 0 0 
Total 1435 9 3 


Please send as soon as possible. I much 
thankful to you. 
1 most obedient servant 
(Sd.) Mahabir Pd. Gopinath 
l M. Mubrakganj. 
Post Raunahi 
Dist. Fyzabad 
i of 2-8-23." 
Receipt ofthis letter is admitted by the 
fecretary of State respondent. It was 


1) 89 Ind. Cas. 1399; 20. W. N. 951, 19 
165, ^ I, Ri 1925 Oudh 419; 29 Q, ©, 80, 9. L. J. 
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replied to by Ex. No. 9 dated the llth 
August, 1923, which was despatched from 
the Traffic Manager's Office. -The impor- 
tant words in Hx. 9 are these. 

"Your letter of znd August, 1923. I beg 
to acknowledge receipt of your letter and 
say that the matter is receiving attention. 
I hope to wiite to you again at an early 
date. 

Yours faithfully. 
F. A. Raphael 
for Traffic Manager.” 

F. A. Raphael gave evidence as P. W. 
No.2. Hestated in his evidence that he 
wasa clerk in the claim section of the Traffic 
Managers Office, Oudh and Rohilkhand 
Railway, Lucknow, and that he signed the 
letter for the Traffic Manager in the claims - 
branch. He continued: “The Traffie Manager 
settles claims with the sanction of the Agent. 
By claims branch I mean that branch in 
which theclaims of the public against the 
Railway for loss etc. are dealt with under 
the sanction of the Agent and settled with 
the sanction of the Agent." 

The plaintiffs-appéllants proved by the- 
evidence of the branch post master of ` 
Mubarakganj, that à receipt was given to 
them for the despatch of the letter of the 
2nd August, 1923. This receipt bas been 
proved as Ex. 8. Itapparently isa registra- 
tion receipt, such as isissued from branch 
post offices, It was not, however, asserted’ 
in the plaint, ner has it been found by the 
learned Subordinate Judge that the letter 
in question was registered But, inasmuch 
as it was addressed to the Traffic Manager, 
it is not material whether the letter was 
registered or was unregistered in view of 
the clear admission that it was received in 
the Traffic Manager's Office. The letter 
of the 2nd August, 1923, although itis not 
worded skilfully, can be only construed in 
our opinion as a claim to compensation 
within the meaning of s. 77 of the Rail- 
ways Act. 

There areconflieting decisions of High 
Courts as to what does or does not consti- 
tute the notice required under ss.77 and 
140 of the Indian Railways Act. The deci- 
sion of the Single o udge of the late Judicial 
Commissioners Court of Oudh, which is 
reported as Bengal and Noth-Western kail- 
way Company v. Special Manager, Court of 
Wards, Balrampur (1) cannot be heid to 
be authoritative in view of the fact that 
it is a decision of the late Judicial Com- 
missioner's Court; no decision of which is 
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binding upon the new Chief Court. Even 
if it had been a decision of a Single Judge 
of the Chief Court, it would not bind a 
Bench. In. the decision in question the 
learned Judge was satisfied to follow a cer- 
tain decision of the Allahabad High Court 
to which we shall subsequently refer in the 
light of a decision in an English case, 
without reference to the decisions to-the 
contrary. The question will have to be 
examined by us in the light of the conflict- 
ing decisions of certain High Courts. The 


question is one of considerable importance, 


and has to be approached with care. 

The Caleutta High Court has, in spite of 
certain decisions to the contrary, on the 
whole faken a view unfavourable to the 
appellants. The Bombay High Court on 
the.whole has taken a view unfavourable 
to the appellants. The Allahabad High 
Court has consistently taken a view un- 
favourable to the appellants. On the other 
. hand, the Madras High Court has taken 
& view favourable to the appellants and 
this view has been finally embodied in a 
decision of a Full Bench, We shall take 
certain of the decisions in order. They 
are not exhaustive, but contain the sub- 
stance of the views of the High Courts in 
question. ; 

In 1896 a Bench of the Calcutta High 
Court decided in Secretary of State for 
India v. Dip Chand Poddar (2) that a notice 
addressed to the Traffic Superintendent of 
the Eastern Bengal State Railway which 
was not proved to have reached the Manager 
of that Railway within six months from 
the date of the.delivery of goods, was not 
a good notice under the provisions of those 
sections, 

In 1907 a Bench of the Calcutta High 
Court decided in Nadiar Chand Shah v. 
Wood (3) that a notice served on a Traffic 
Manager of the Assam-Bengal Railway 
Company was not a notice such as is requir- 
ed by those sections of the Railways Act. 
This decision does not decide whether the 
notice in question actually reached the 
Agent of the Company. 

The Bombay High Court decided in 
1902 in Hast Indian Railway Company v. 
Jethmull Ramnand (4) that a notice served 
on the General Traffic Manager of the 
Bombay-Baroda and Central India Railway 
' Company, conveying a claim which was 
(2) 24 O. 306; 12 Ind. Dec. (N. s.) 871. 

(3) 35 O. 194; 12 C. W. N. 450. 
(4) 26 B, 669; 4 Bom, La R 499. 
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notified to the Hast Indian Railway Com- 
pany, could not be a notice on the Hast 
Indian Railway Company, which complied 
with the requirements of the sections in 
question. 

A Bench of the Allahadad High Court 
decided in 1908 in Great Indian Peninsula 
Railway Company v. Chandra Bai (5) that a 
notice served upon the Traffic Manager of 
the Company was not a notice which com- 
plied with the provisions of the sections in 
question, 

In 1911 a Bench of the Allahabad High 
Court arrived at the same conclusion in 
Great Indian Peninsula Railway Com- 
pany v. Ganpat Rai (6). The Bench here 
affirmed the conclusion arrived at in the 
previous decision. 

In 1923 a Bench of the Allahabad High 
Court in Cawnpore Cotton Mills Co., Lia. v. 
Great Indian Peninsula Railway (7) arriv- 
ed at the same conclusion holding that it 
was bound by the two previous decisions. 
It is the decision in Cawnpore Cotton Mills 
Co., Ltd. v. Great Indian Peninsula Railway 
(7) which was quoted with approval in the 
decision in Bengal and North-Western Rail- 
way Company v. Special Manager, Court of 
Wards, Balrampur (1). 

The question, as to whether a notice 
served upon a person whom the Manager or 
Agent had authorised to dispose of claims 
was a good notice within the meaning of 
these sections was not considered in all 
these decisions. 

The Madras High Court has, however, 
taken a contrary opinion In Periunnan 
Chetti v. South Indian Ratlway Compuny 
(8) a Bench of the Madras High Court 
held that, where a notice had been served 
on the Traffic Manager of the South Indian 
Railway and had in fact reached the Agent 
the notice was a good notice under the sec- 
tions in question. In 1921 a similar point 
was raised on a reference to a Full Bench 
of the Madras High Court in Mahadeva 
Aiyar v. South Indian Railway Co. (9). The 
reference was made by & Bench of the 
Court consisting of Sadasiva Ayyar and 
Coutts Trotter, JJ. The Full Bench decided, 
by a majority of two Judges to one, that 


(5) 28 A. 552; A. W. N. (1906) 101; 3 A. L. J. 3:9. 

(6) 10 Ind. Cas. 122; 33 A. 544; 8 A. L. J. 543. 

(7) 71 Ind. Cas. 614; 45 A. 353; 21 A. L. J. 223; A. I. 
R. 1923 All. 301. . 

(8) 22 M. 137; 8 Ind Dec. (x. s.) 97. 

(9) 69 Ind. Cas. 59; 45 M. 105; 14 L. W. 684; 30 M. 
L.T. 112; 42 M. L. J. 202; A.L R.1922 Mad. 362; 
(1921) M, W. N. 878 (E. Bj. 
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where a notice had beén served on the Dis- 
trict Superintendent of the South Indian 
Kailway and had reached the Agent of the 
Railway the notice was a good notice with- 
in the meaning of the sections in question. 
^ It will thus be seen that the point 1s à 
point which had to be decided in this 
Court as res integra. The circumstances 
that the High Courts have differed upon 
the point precludes the suggestion that it 
has been settled authoritatively. In order 
to decide it, if is necessary first to look 
at the words of the sections in question 
in so far as they affect the appeal before 
us. Section 77 of Act IX of 1890 states 
that a person shall not be entitled to com- 
pensation for loss of goods delivered to be 
carried, unless his claim has been preferred 
in writing by him or on his behalf to the 
Railway Administration within six months 
from the date of the delivery of the goods 
for carriage by the Railway. The words 
“Railway Administration" are defined by 
s. 3 (6) of the same Act and they would 
mean in respect of the Oudh and Rohil- 
khand Railway, which was a Railway ad- 
ministered by the Government, "the Mana- 
ger of the railway” and includes “the Gov- 
` ernment.” 
states that any notice required by the Act 
to be served ona Railway Administration 
may be served in the case of a Railway 
administered by the Government “on the 
Manager” (a) by delivering the notice to 
the Manager, (b) by leaving it at his office 
or (c) by forwarding it by post in a prepaid 
letter addressed to the Manager at his office 
and registered under Part IIL of the Indian 
Post Office Act, 1856. Section 140 makes 
no provision for the method of the service 
of notices on the Government. There is no 
special provision in the law for the service 
of notices on the Government, except in so 
far as s. 80 of the C. P. Œ requires that no 
suit shall be instituted against the Secre- 
tary of State for India in Council until 
the expiration of two months next, after 
notiee in writing has been in the ease of 
the Secretary of State in Council, deliver- 
ed to or left at the office of a Secretary 
to the Local Government or the Collector 
of the District. Order XX VII, r. 4, ofthe 
CQ. P. C, prescribes that in suits against 
the Government, the. Government Pleader 
in any*Court, or such other person as the 
Loeal Government may for any Court ap- 
point in this behalf, shall be the Agent 
of the Government for the purposes of re- 
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ceiving processes against the Secretary of 
State for India in Council issued by such 
Court. But these two provisions do not 
cover the case of notices under s. 77 of the 
Railways Áct which are to be served upon 
the Government. In practice it is not usual 
to serve notices for compensation for loss 
of goods eonsigned for delivery to a State 
Railway upon the Government and it would 
be a matter of considerable diffieulty to 
ascertain who would be the Officer of Gov- 
ernment not employed in a State Railway 
upon whom such a notice should be served. 
The Act clearly provides for the service of- 
such notiees on the Government and when 
s. 140 states, that a notice may be served 
on the Manager, we construe the section to 
add'to the provisions of s, 77 a certain spe- 
cial provision directing additional methods 
for service upon the Manager, excluding ` 
the question of service of notice upon the | 
Government. Wedo not propose to decide 

whether the word “may” used in s. 140 
should orshould not be construed as equiva- 
lent to “must,” for we are of opinion: 
that we can decide the point before us 
without going into that question. As we 
understand it, it was the duty of the plaint- 
iffs, if they do not wish to serve the 
notice required upon the Government, to 
serve it under the law upon the “Manager” 
of the Oudh aud  Rohilkhand Railway. 
Here an initial diffieulty arose. Since 1913 
there has been no Officer of the Oudh and 
Rohilkhand Railway, who is called the 
Manager. Before 1913 the principal officer 
of the Oudh and Rohilkhand Railway was 
called the Manager, and the -principal officer 
in charge of the traffic department was 
called the Traffic Superintendent. By a 
resolution of the Railway Board No. 219, 

R. E. dated the 22nd January, 1913, which 
is published at page 8l of the Gazeite of 
India of the 23th January, 1913, the de- 

signations of "Manager" and ‘Traffic Sup- 
erintendent" ofthe Oudh and Rohilkhand:- 
Railways and other Railways were altered 
to the designations of Agent and Trafic 
Manager. So from 1913 the Manager of the 
Oudh and Rohilkhand Railway became the 
Agent, and the Traffic Superintendent 
became the Trafic Manager, but no amend- 
ment has been made in s. 140 and the 
provision, which requires a person making 
a claim for loss against the Oudh and 
Rohilkhand Railway Company contained 
in s 140 of the Act, to serve a notice 
upon the Manager, has become of no 
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effect, for there is no longer any Mana- 
ger. To those who have knowledge of the 
changein designation there would be no 
real diffieulty, for they would send the 
notice to the Agent, but undoubtedly in 
the case of the plaintiffs-appellants, who 
are dealers in goods in a small town in 
Oudh, there would bea very considerable 
difficulty. They might well consider that 
the persoa referred to as the Manager of 
the Oudh and Rohilkhand Railway was the 
Traffice Manager as no other member of 
the administration has the designation of 
Manager. It has been argued before us 
that the plaintiffs must be presumed to 
know thelaw. The difficulty here is that 
the provision of the law has become mean- 
ingless, and they are also required to know 
the contents of the Notification of 1913 in 
the Gazette of India. 
have been a point of great difficulty but 
no difficulty will really arise in the cir- 
_ eumstances of the present case. Accept- 
ing the respondents’ view that the notice 
in question, if not sent to the Government, 
Should have been sent to the Agent, and 
abstaining from deciding the point as to 
. whether it was open to the plaintiffs-ap- 
-pellants to serve this notice in a manner 
for which no provision is made in s. 140, 
we are of opinion that the notice in ques- 
tion was actually served in a manner pro- 
vided for by that section. It certainly was 
not addressed to the Agent, but it was 
delivered by post in a block of buildings, 
` which contains both the office of the Agent 
and the Traffic Manager. It was not for- 
warded by post in a prepaid letter address- 
ed to the Agent at his office and regis- 
tered under Part III of the Indian Post 
Office Act, butit was left at the block of 
buildings which contains his office within 
the meaning of sub-s. (b of s. 140. A 
notice delivered by the Post Office at 
this block was certainly left at the 
-block. The difference between els. (b) 
and (c) is this in our opinion. If a 
person wishing to serve such a notice 
chooses to send it otherwise than by a re- 
gistered letter addressel to the Agent at 
‘his office, itis for him to prove that the 
letter was received and that its contents 
came to the knowledge of the Agent. If he 
sends a registered letter addressed to the 
Agent, it is only necessary for him to prove 
that he forwarded itin this manner, It 
is unnecessary for him to prove that the 
Agent received it. But if he prefers to send 
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the letter by un-registered post it is for 
him to prove that it was received and that 
the contents became known to the Agent. 
{f he establishes this, it appears to us to 
be immaterial whether the letter be or be 


-not addressed to the Agent, In this par- 


ticular case the evidence of Mr. Raphael 
makes clearthst any letter containing a 
claim against the Oudh and Rohilkhand 
Railway Company was, under the orders of 
the Agent, transmitted to the claims de- 
partment ofthe office ofthe Traffic Man- 
ager to -be dealt with by the officer in 
charge of that department. In these cir- 
cumstances the Agent must be considered 
to have constructive notice of a notice re- 
celved by the Traffic Manager’s Depart- 
ment, and Mr. Raphael’sevidence proves 
very clearly, that the notice was re- 
ceived and accepted in the claims depart- 
ment as a good notice upon the. Railway 
Administration. In the circumstances we 
find it difficult to understand how the re- 
spondent took the plea which hehas taken 
in the three Courts. In this connection we 
wish to quote some words of Kumaraswami 
Sastri, J., in Mahadeva Aiyar v. South 
Indian Railway Co. (9): 

"The object of the section is to see that 
the Company gets notice and there is no 
magic in the methods provided for by the 
section to see that it reaches him, if asa 
matter of fact the notice comes into his 
hands. n NG Kg aa 4 So far as 
notices of action are concerned, the 
substantial point is whether they reached 
the person to whom the law requires 
notice to be given; and the method by 
which he received it is a matter which 
is of comparative unimportance and a 
deviation from the methods prescribed in 
the section will, in my opinion, be only an 
irregularity. Ia Union Steamship Company 
of New Zealand v. Melbourne Harbour 
Commissioners (10), Sir Robert Collier deli- 
vering the judgment of their Lordships 
of the Privy Council, observed: “Some 
cases have been quoted for the purpose 
ofshowing that notices of action are not 
to be construed with extreme  strict- 
ness, à rule to which their Lordships sub- 
scribe. Cases have been quoted in which 
notices of action have been upheld which 
would have been bad upon special demurrer 
or perhaps upon general demurrer; but 
those cases have no bearing on the present, 


(10) (1884) 9 A. C. 365; 53. J. P. ©. 59; 50 L.T 


337; 9 Asp. M, Q. 222 
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where the notice of aetion is not in form 
or substance a compliance with the Act. " 

We, therefore, ind upon the first point 
that the.letter of the 2nd August, 1923, 
was a notice sufficient within the meaning 
ofs.77 and se 140 of Act IX of 1890. It 
was preferred in writing within six months 
from the date ofthe delivery ofthe goods 
for carriage by Railway and was served 
upon the person who must be considered 
the Manager within the meaning of s. 140 
in à manner provided for by the provisions 
of that section. - ; 

As the learned Distriet Judge allowed 
the appeal upon a preliminary point, which 
we have now decided against his view, it 
is open to us either to send back the ap- 
peal to his successor for decision upon the 
points left undecided or to decide those 
points ourselves under the provisions of 
s. 103 of the C. P. O. As decision on the 
plaintiffs-appellants’ prayer has been con- 
siderably postponed and we do not wish 
that there should be any further delay in 
the matter we shall determine the remain- 
ing points ourselves. | 

Upon the findings of fact, we agree that 
the two bales in question which were coni- 
plete packages forming part ofa consign- 
ment were lost in entirety, while they were 
in the custody of the defendant-respondent. 
They were removed, while the waggon in 
whieh they had been placed was standing 
in the yard at Mughalsarai after they had 
been delivered to the defendant-respond- 
ent. We do not consider that the circum- 
stance that the coverings were left is 
against our view that the packages were 
lost in entirety, for we are concerned with 
the contents and not with the coverings. 
We agree with the learned Subordinate 
Judge, that the loss was due to the wilful 
neglect of the defendant-respondent. In 
the first place, without any justification the 
defendant-respondent over-carried the con- 
signment to Mughalsarai, In the second 
place, the defendant-respondent's servants 
were guilty of wilful neglect in not re- 
despatching the consignment sooner to 
Sohawal and in the third place there was 
wilful neglect in not securing the waggon 
with sufficient care to prevent the abstrac- 
tion of the contents. A Bench of this 

Court considered the question of wilful 
‘neglect in this connection in Bengal North- 
Western Railway v. Bansi Dhar (11) on the 

(11) 92 Ind. Cas. 603; 3 O. W. N. 145; A. I. R. 1926 

Oudh 218; 29 O. O. 141. 
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14th December 1925. Their decision is re- 
ported in 30. W.N 145. We are in complete 
aecord with the view taken by that Bench. 


. In these circumstances the plaintiffs-appel- 


lante having established that there was a.loss 
of twocomplete!packages forming partof the ' 
consignment due to the wilful neglect of the 
servants of the Railway Administration the 
defendant-respondent is not’ protected by 
the terms of the Risk Note. Upon the 
question of damages we concur with the 
view of the evidence taken by the learned 
Subordinate Judge. , 

Asa result we set aside the decree of the 
learned District Judge and restore that of 
the learned Subordinate Judge. The 
plaintiffs’ suit is decreed for Rs. 1,365.8-0 
against the Secretary ‘of State for India as 
representing the Oudh and Rohilkhand 
Railway Company, The Secretary of State 
for India will pay his own costs and the 
costs of the plaintiffs-appellants in all 
Courts. 


. A, N.A, Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 503 oF 1924. 

March 30, 1926. 
Present:—Mr. Justice B. B. Ghose 
and Mr. Justice Chakravarti. 
ADARPRIYA CHOUDHRANI— 
PLAINTIFF— APPELLANT 

| Versus , 
RAMPROTAP AGARWALA- —DREFENDANT 
— RESPONDENT. 

Limitation Act (IX of 1908) ss. ó, 12—Appeal, 


. delay in filing—Extension of time, applicatian for— 


Duty of Court—Application for copies of judgment 
and decree—Folios required for copy of decree supplied 
— Folios required for copy of judgment filed subse- 
quently —Period requisite for obtaining copy of decree, 
what is—Appeal not admitted as barred by time— 
Order, whether decree—-A ppeal, second, whether lies. 

An appeal was dismissed by a District Judge by 
the following order:—‘The appeal being time-barred 
is not admitted ": eee 

Held, that the order of dismissal amounted to a 
decree and was open to'second appeal. [p. 749, col. 1.] 

A judgment was pronounced on 6th October and on 
the same day the appellant applied for a copy of the 
judgment and a copy of the decree and put in & 
certain number offolios and stamps for copies. The 
decree was signed on the 8th October and on that 
date the appellant was notified as to the number of 
stamps and folios necessary for preparing copies of 
both the judgment and the decree: The appellant 
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Supplied the remaining number of stamps and folios 
on the 14th November. The Court was closed from 
8th October to 12th November. The copy of the 
decree was ready for delivery on the 16th November 
and an appeal against the decree was filed on 19th 
i Det The copy of the decree covered only three 
olios: 

_ Held, that the appellant having filed the folios 
required for a copy of the decree was entitled to 
deduct from the period of limitation prescribed for 
the appeal the period betweén 6th October and 16th 
November as having been required for preparing & 
copy of the decree and that the appeal was, there- 
fore, within limitation. [p. 749, col. 2.] 

When an application is made under s. 5 of the 
Limitation Act for extension of the time prescribed 
for filing an appeal, the Court should record its 
opinion on such application even when it is rejected. 
[p. 750, col. L] VE 

Appeal against a decree of the District 
Judge, Assam Valley Districts, dated the 
29th November, 1923, refusing to admit 
the appeal against that of the Munsif, 
Gauhati, 

Babu Anil Chandra Ray Choudhury for 
Mr. Syed Saidulla, for the Appellant. 

Gunada Charan Sen and Babu 


Monmotha Nath Roy (Jr.), for the Respond- 


ent. 
JUDGMENT. 

B. B. Ghose, J.—This is an appeal 
from what must be construed to be a decree 
of the District Judge with regard to an 
appeal which was presented to him from 
a decree of the Munsif of Gauhati. The 
order of the Jearned Judge runs thus: 
“The appeal being time-barred is not ad- 
mitted.” The learned Advocate, Mr. Gunada 
Charan Sen, for the respondent takes a pre- 
liminary objection that there is no appeal 
from this order as it is an order of the 
District Judge refusing to admit an appeal. 
But Mr. Sen has not been able to point out 
any rule. or Order in the C. P. O. under 
which a Judge on appeal may pass such 
an order that an appeal should not be ad- 
mitted. Obviously the meaning of the 
order of the learned Judge is that the 
appealis dismissed as there is no doubt 
that the appeal was filed with all the ne- 
cessary preliminaries required under O. 
XLI, r. lof the C. P, O. The judgment, 
therefore, amounts to a dismissal of the 
appeal and it is a decree. 
a second appeal we have to see whether the 
decision of the learned Judge is right with 
regard to the question of limitation. In 
this case the judgment of the trial Court 
was pronounced on the 6th of October, 
1923. On that very day the appellant be- 
fore us. who was also appellant before the 
lower Appellate Court applied for a copy 
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of the judgment and the decree of the trial 
Court andthe appellant also put in a cer- 
tain number of folios and requisite stamps 
for copies. The decree had not then been 
signed by the learned Munsif so that it 
wa3 not in existence and the requisite 
stamps must have been filed on the 6th 
October, 1923, by guess by the appellant. 
The decree was signed on the 8th October, 
1923, and on that date it appears that it 
was notified to the appellant’s Pleader as 
to the number of stamps and folios neces- 
sary for preparing copies of both the judg- 
ment and the decree. As we have already 
stated certain number of stamps and folios 
were delivered on the 6th October. The 
remaining number of stamps and folios 
were filed on the 14th November, 1923, It 
appears that the Court was closed after 
the 8th October and re-opened on the 12th 
of November, 1923. The copy of the decree 
was ready for delivery on the 16th Novem- 
ber, 1923, and the appeal was filed on the 
19th November. It appears that the copy 
of the decree covered only three folios, It 
is quite probable that when the folios were 
filed with the application for copy on be- 
half ofthe appellant on the 6th of October 
at least three folios were filed along with 
the application. If that was so, then the 
appellant was entitled to deduct the period 
from the 6th October to the 16th November, 
1923, when thecopy of the decree was ready 
for delivery under s. 12 of the Limitation 
Act. The learned Judge does not seem 
to have adverted to that question. What 
apparently was done on the 8th was that 
the appellant was notified as regards the 
requisite number of folios to be filed for 
completing the copy of the judgment and 
the decree. The judgment appears to have 
required something like 27 folios. Assum- 
ing that the actual number of folios for 
the copy of thejudgment was not filed in 
proper time, that does not debar the ap- 
pellant from deducting the period required 
for the preparation ofacopy of the decree 
for which he must have filed the requisite 
number of folios on the 6th of Oetober, 
The appeal, therefore, in the lower Appel- 
late Court appears to have been filed in 
proper time, as deducting the period be- 
tween the 6th October and the 16th of No- 
vember it was filed quite within the period 
of limitation. ; 

The judgment and decree of the District 
Judge must, therefore, be set aside and the 
case is remanded to him to be heard on 
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the merits. It isalsonecessary to observe 
that the learned Judge did not record his 
opinion as regards the application which 
was apparently made on behalf of the ap- 
pellant for extension ofthe period of time 
for presenting the appeal under s, 5 of the 
Limitation Act, Itis desirable that when 
such an applieation is made, the lower 
Appellate Court should record its opinion 
as regards that application, even when it 
18 rejected. 

Costs of this appeal will abide the final 
result. ; 

Chakravarti, J.—I agree. 

Z. K. Case remanded, 


OUDH CHIEF COURT. 
SECOND CIVIL APPEAL No. 199 or 1926. 
Oetober 20, 1926. 
Present:—Mr. Justice King. 
MAHABIR PATTAK AND OTRERS— 
PLAINTIFFS—A PPELLANTS 
versus 
JAGESHAR PATTAK AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Limitation—Declaratory | suit— Wrong entry in 
revenue register—Cause of action—Application for 
correction of wrong entry, whether constitutes fresh 
cause of action, . 

Where a cloud is thrown upon the plaintiff's title 
by reason of an entry in the revenue registers which 
is made atthe plaintiffs instance and he seeks by a 
declaratory suit for the removal of that cloud, limi- 
tation for sucha suitruns from the dateon which 
the wrong entry in the revenue registers is made 
and the dismissal of an application for correction 
does not give him a fresh cause of action. [p. 750, col, 
2 


“A wrong entry cannot constitute a cause of action 
n it comes to' the plaintiffs knowledge. [p. 751, 
COL 1. 
Sri Raj Kunwarv. Ganga Prasad (2), Baij Nath 
Singh v. Arjun Singh (3) and Sheopher Singh v. Deo 
Narain Singh (4), distinguished. 

Akbar Khan v. Turaban (5), followed. : 

Second appeal against the judgment and 
decree of the Additional Sub-Judge, Fyza- 
bad, dated the 19th March, 1926, confirming 
that of the Munsif, Fyzabad, dated the 
26th October, 1926. 

Messrs. Hargobind Dayal and Ganesh 
Prasad, for the Appellants. : 

Mr. Suraj Prasad Khandelwal, for Re- 
spondents Nos. 1 to 3 and 5 to 7, 

JUDGMENT.—The only question for 
decision in second appeal is whether the 
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Courts below were right in dismissing the 
suit as barred by limitation. 

The plaintiffs elaim that they are owners 
ofa five-annas four-pies share in certain 
land, and that they are in possession of 
that share, but their names are entered in 
the revenue registers in respect of a four- 
annas share only, so they seek for a de- 
claration that in faetthey are owners of a 
five-annas four- pies share. 

In 1902 the plaintiff was entered as a 
co-sharer in the land in suit, to the extent 
offour annas, on his own applieation. The 
Courts below have held that limitation for 
this suit began to run from the date when . 
the alleged erroneous entry was made in 
the papers in 1902 on the plaintiff's own 
application. 

The plaintiff, on the other hand, claims 
that limitation began to run from the date 
when his application for correction of the 
khewat entry was rejected by the Revenue 
Court on the 5th of March, 1925. If the 
latter date is taken as the starting point 
for limitation, then, of course, the suit is 
within time. ; l 

The Court below relied for its finding on 
the question of limitation mainly on the 
ruling in Alt Husain Khan v. Bandi Bibi 
(1). That caseis very much on all fours’ 
with the present ease. It was held in that: 
case that, where a plaintiffs case is that 
a eloud is thrown upon his title by reason 
of an entry in the revenue registers, and 
he seeks by a declaratory suit for the re- 
moval of that cloud, limitation for such a 
suit runs from the date on which the entry 
in the revenue registers was first made, 

In the present suit also the plaintiff 


‘claims that he has all along been in pos-: 


session of his full share of five-annas four- 
pies, but a cloud has been cast upon: 
his title by the fart that in the revenue 
registers his share is wrongly recorded as 
a share of four-annas only. The cause of 
action, therefore, appears to be the wrong 
entry in the revenue registers, and the 
starting of limitation should, I think, be 
taken to be the date of the alleged wrong 
entry, considering that the entry was made 
in the present case, at the instance of the 
plaintiff himself. i 

The learned Counsel for the appellants 
has cited the cases of Sri Raj Kunwar v. 
Ganga Prasad (2) Baij Nath Singh v. 

1) 34 Ind. Oas. 775; 3 O. L., J. 226, ` 


2) 55 Ind. Cas. 893; 23 O. Q. 46; 70, L. J. 74; 2 U, 
P. L. R: (0) 01. . 
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Arjun Singh (3) and Sheopher Singh v. Deo 
Narain Singh (4), in support of his conten- 
tion that no cause of action can be held to 
have accrued so long as he remained in 
possession of his full share as alleged, 
merely by reason of the fact that the share 
was wrongly recorded in thé revenue re- 
gisters. These cases, however, can all ke 
distinguished from the case with which we 
are now dealing, by reason of the fact that 
in the present case the alleged wrong 
entry was made at the instance of the 
plaintiff himself. In the rulings referred 
to, the erroneous entries were made behind 
the back of the plaintiff. This constitutes 
a clear ground of distinction. A wrong 


entry cannot constitute a cause of action’ 


until it comes to the plaintiff's knowledge. 

It is further urged that if a cause of 
action did arise when the alleged erroneous 
entry was first made in 1902, a fresh cause 
of action accrued when the plaintiffs ap- 
plication for correction of the khewat was 
rejected by the Revenue Court on Sth of 
March, 1925. 

I cannot accept this contention. Ifit were 
accepted it would mean thata person who 
knows that his share has been wrongly 
entered in the revenue papers, need not 
take any action to clear his title within 
limitation, but can at any time make an 
application to the Revenue Court for correc- 
' tion, and, if the application is rejected, can 
claim that this rejection constitutes a fresh 
cause of action. 

The Allababad High Courtin the case of 
Akbar Khan v. Turaban (5) held in a 
similar case that the fact that the defend- 
ant had resisted the plaintiff in an attempt 
to obtain correction of the khewat, did not 
give the plaintiff a fresh cause of action. 
‘Following that ruling I hold that the plaint- 
iff did not obtain a fresh cause of action 
for the present suit by reason of the fact 
that his application for correction of the 
khewat was rejected on the Sth of March, 
1925. 

Agreeing with the Court below that the 
suit was barred by limitation,I dismiss the 
appeal with costs. 


A. N. A. Appeal dismissed. 


(3) 55 Ind. Cas. 412; 70. L. J. 237; 2U. P.L. R, 


.) 44. 
4) 17 Ind. Cas. 675; 10 A. 

5) 1 Ind. Oas. 557; 21 A. 9; 
L. J. 637; 4 M. L. T. 444. 
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CALCUTTA HIGH COURT. 
Oivit Rote No. 1087 or 1925. 
December 18, 1925. 

Present:—J ustice Sir Williams Ewart 
Greaves, Kr., and Mr. Justice Panton. 

LLOYDS BANK, Lro — DEFENDANTS 

— PETITIONERS , 
versus. 

SUROJIMULL JALAR AND OTRERS— 


PLAINTIFFs—OprositE PARTY. 

C. P. C. (Act V of 1908), s. 115, O. VI, wv. 17-— 
Amendment of pleadings—Discretion of Court—Re- 
vision—Interference by High Court. 

The jurisdiction of a High Court under s. 115 
of the C. P. C. should be confined strictly to cases 
in which there has been material irregularity so far. 
as jurisdiction is concerned, andeithera failure to 
exercise jurisdiction vested in the Court or a wrong 
exercise of such jurisdiction. [p. 752, col. 2.] 

The question of the amendment of pleadings is a 
question.of discretion with the trial Court and unless 
the High Court is satisfied that the discretion was 
exercised on entirely wrong lines or that the trial 
Court refused to exercise a jurisdiction vested in it, 
it would not be justified in interfering under s. 115 
a ae C. P. O., with the exercise of such discretion, 
ibi 

Rule against an order of the Subordinate 


Judge, Howrah, dated the 24th August, 1925, 


Sir P. C. Mitter, Mr. Charu Chandra 
Biswas and Babu Lalit Mohan Sanyal, for 
the Petitioners. 

Mr. N. Sircar, Babus Rupendra Kumar 
Mitra and Rajendra Chandra Guha, for the 
Opposite Party. 


JUDGMENT. 

Greaves, J.—This Rule was granted at 
the instance of Lloyds Bank, Limited, who 
were defendants in the suit. It is direct- 
ed against an order of the Subordinate 
Judge of Howrah refusing an application 
by Llyods Bank, Limited, to amend their 
written statement. The suit was brought 
to enforce acharge executed in favour of 
the plaintiff. The Bank claimed certain 
charges in priority to those in favour of 
the plaintiff and these are set out in the 
written statement which they filedin the 
suit. This written statement was filed so 
long ago as 28th June, 1924. The amend- 
ment which is now sought is an amend- 
ment to enable the Bank to plead two 
other securities, dated the loth of May,. 
1922, and the 8th of January, 1923, which 


.the Bank allege are in priority to the 


plaintiff's security. The failure of the 
Bank to plead these two securities was dis- 
covered by them in July, 1924. They re- 
frained at that time from making an ap- 
plieation to amend their written statement. 
for the reason that they were advised to. 
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commence another suit whieh has in fact 
been commenced on the Original Side of 
this Court. That suit was commenced so 
long ago.as 17th November, 1924, and 
pleads among other thingsthese twofurther 
securities of 15th May, 1922, and of 8th 
January, 1923. But the Bank have been 
advised that it is also desirable for them 
to plead these two securities in the suit 
in which this Rule was obtained. They 
accordingly applied to the Subordinate 
Judge for amendment on the lines which. 
I have indicated and, on the 14th August, 
19825, the learned Subordinate Judge passed 
an order refusing to allow the amendment. 
So far as I understand he was influenced 
in bis decision by the delay that had: 
taken place and he.was also not prepared 
to accede to the contention of the Bank 
that they were misled by the form. in 
which the plaintiff's charge was pleaded. 
In is not necessary, I think, for me to refer 
to these pleadings in detail, but apparent-- 
ly the learned Judge thought that there 
was no ground based on the form in which 
the plaintiffs claim was formulated to 
justify the allegation that was made before 
him. Accordingly, the view. which he 
formed was that ‘these securities might 
have, been pleaded when the original 
written statement was put in by the Bank. 
He says something about the delay being 
utilised for the manufacture. of documents 
and he lays stress upon the fact that the 
two further securities sought to be pleaded 
were not registered documents. But we 
do not think that he means nor was it 
necessary for him to.find that these two 
securities were not genuine documents 
and his observations were only general. 
We have been invited by the learned Ad- 
voeate who appears for the Bank to ex- 
press an opinion with regard to this. But 
it is impossible on the materials before 
us to form an opinion as to whether these 
securities are genuine or not. I am per- 
fectly content to assume for the purpose 
of this Rule that they are genuine securi- 
ties. I have stated the real facts and cir- 
cumstances under which the learned Sub- 
ordinate Judge refused to allow the amend- 
ment, whether he was right or wrong in 
doing so or whether we ourselves under 
similar circumstances, should have exercis- 
` ed our discretion in the same way I do 
not kmow. Certainly I am inclined to 
think speaking for myself, that I should 
have been inclined to allow the amend- 
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ment on such terms as I thought fit. But 
after all I think that the question of 
amendmentis a question of discretion with 
the Subordinate Judge and unless we are 
satisfied that the discretion was exercised 
on entirely wrong lines or im fact that 
he refused a jurisdietion vested in him 
we should not be justified in interfering 
under s. 115 of the O. P.C. No doubt 
in certain cases in this. Court that section 
has been given a wide application and it 
has been utilised to correct errors of law 
and not merely errors of procedure; but 
with all respect we think that this exten- 
sion of jurisdiction under s. 115 is not 
justified and that it should be confined 
and strictly confined to eases in whieh there 
has been material irregularity so far a8 
jurisdietion is concerned and either a. 
failure to exercise a jurisdiction vested in 
the Court or a wrong exercise of such 
jurisdiction. In spite. of what has fallen 
from the learned Advocate who appeared’ 
for the Bank we find it impossible to say 
that there has been a failure in‘ this case 
by the learned Subordinate Judge to 
exercise jurisdietion which was vested in 
him. He has applied his mind to the facts 
and circumstances with regard to those 
documents and in the exercise of his discre- 
tion he has refused to allow the amend- 
ment......... which was sought. This being 
so, although we might have exercised: our 
jurisdiction in a different way to what the 
learned Subordinate Judge has done, that 
does not justify us in interfering under 
s. 115 unless there has been, as we have 
already stated, a refusal of jurisdiction. © 

We were referred to the case of Mant 
Lal v. Harendra Lal Roy (1) by which it 
was sought to show that in a case of this 
kind the Court does deal with such matters 
under s. 115, but the learned Advocate 
who referred to that case seems to have 
not noticed that in that case an amend- 
ment had been granted and the Court re- 
fused to interfere in the matter. How 
that case can be called in aid to sup- 
port our interference in the present case I 
fail to see, 


For the reasons’ which. I have indicated 
and considering that this is merely an exer- 
cise of discretion by the learned Subordi- 
nate Judge and not & refusal of jurisdic- 
tion, we think that we should discharge 
the Rule. If asa result of the suit the 


(1) 8 Ind. Cas, 79; 12 O. L, J. 556. 


(98 1. 0, 1936] 


Bank is prejudiced by the refusal of the 

learned J udge, this isa matter that can be 

dealt with in any appeal that may be pre- 

pos to this Court from the ultimate deci- 
lon. 


The result is that the Rule is dischage- 


ed with costs, one set: hearing-fee, five 
gold mohurs. 

Panton, J.—I agree. 

Z. K. Rule discharged, 


OUDH CHIEF COURT. 
Seconp RENT ArPEALS Nos. 1, 9 AND 
9 or 1926, 

October 4, 1926. 
Present:—Mr. Justice Raza, 
GAJADHAR— DEFENDANT— 

. APPELLANT 
Versus 
COURT or WARDS, BIRWA MAHNAUN 
ESTATE, DISTRIOT GONDA— 
PLAINTIFF— RESPONDENT, 

_ Adverse possession—Under-proprietor—Mere asser- 
tion of under-proprietary rights—Lapse of 12 years, 
effect of. 

A mere assertion by the predecessor-in-title of a 
person that he possessed under-proprietary rights in 
respect to certain property which were neither 
recognised by Government by an entry in the Settle- 
ment Record or by a settlement decree or in any 
other way cannot by the lapse of 12 years make him 
an under-proprietor. [p. 753, col. 2; p. 754, col. 1.] 


Kaja Mohammad Mumtaz Ali KI . Moh mah 
(1), followed. i Khan v. Mohan Sing 


Appeal from a decree of the District 
Judge, Gonda, in Rent Appeal No. 82 of 
1925, dated the 10th of October, 1925, con- 
firming, that of the Assistant Collector, First 
: Class, Gonda, dated the 27th June, 1925. 

Messrs. Khaliquzaman and M. Wasim, 
for the Appellant, 

Mr. G. H. Thomas, (Government Advo- 
cate) and Mr. H. K. Ghose, (Government 
Pleader), for the Respondent. 

JUDGMENT.— These three appeuls 
(Nos. 1 to 3of 1926) arise out of two suits 
(Nos, 24 and 25 of 1924) brought by the 
Special Manager, Court of Wards, Birwa 
Mahnaun Estate in the District of Gonda 
to recover arrears of rent from the defend- 
ant Gajadhar for the years 1328 to 1330 


Faslı in respect of certain plots in village - 


Jagannathipur, under s. 108/197 of the 
Oudh Rent Act. Suit No. 24 relates to 


4' acres land and Suit No. 25 to 13962. 


gores land in the said village. 
48 
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The suits were contested by the defend. 
ant on various grounds. The principal 
plea taken by the defendant was that he 
had become an under-proprietor of the land 
in suit by adverse possession. The first 
Court dismissed the plaiftiffs claim in 
respect of certain plots, but decreed the 
claim in respect of all other plots. The 
parties wentin appeal to the District Judge, 
Gonda. The plaintiffs appeal was allowed 
and the defendant's appeals were dismiss- 
ed. The result was that the plaintiff's 
claim was decreed in respect of all the 
plots in dispute. 

The defendant has now come to this 
Oourt in second appeal. I am relievedof 
the necessity of narrating at length the 
facts of this litigation as the judgment 
under appeal summarises very clearly all 
the facts of the case and the history of the 
previous litigations between the parties 
or their predecessors-in-title. I have con- 
sidered the whole evidene3 on record care- 
fully. In my opinion there is no force in 
these appeals. 

The defendant claims under-proprietary 
rights in respect of the land in suit as 
the heir and legal representative of one 
Ram Jiawan, who died in or about 1916. 
16 is neither alleged nor shown that the 
rights in question were ever recognised 
by the Government either by an entry in 
the Settlement Records or by a settlement 
decree or in some other way. It is true 
that the notices of ejectment were cancel- 
led in previous litigations between the pre- 
decessors-in-title of the parties, but the 
alleged Statute of Ram Jiawan was never 
definitely determined in those proceedings 
by any competent Court, so far ss the 
plots in dispute are concerned, The plaint- 
lff& contention, that the inconclusive judg- 
ments or orders in the previous litigations 
do not operate as res judicata, was rightly 
accepted by the learned District Judge. It 
appears that a notice of ejectment was 
wrongly issued in respect of some plots 
against Ram Jiawan in 1917. The fact is 
that Ram Jiawan was not in possession of 
those plots and the person who was really 
in possession of those plots was Gajadhar, 
appellant, himself. The plaintiff had al- 
ready obtained a decree against him for 
possession of certain plots including those 
plots from the Oivil Court in 1915, The 
defendant can claim no rights in respect 
of those plots as against the plaintiff either 
in his personal capacity or as the legal 
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representative of Ram Jiawan deceased. 
lt may be that an under-proprietary right 
was on some occasions asserted by the 
defendant or his predecessors-in-title, but 
if had really no foundation and the asser- 
tion of that r»ght cannot help the defend- 
ant in this litigation. As: pointed out by 
their Lordships of the Privy Council in the 
case of Raja Mohammad Mumtaz Ali Khan 
v. Mohan Singh (1) “the simple assertion 
of a proprietary right in a judicial pro- 
ceeding connected with the land in dispute 
which ex hypothesi was unfounded at the 
date when it was made, cannot, by the 
mere lapse of six or twelve years, convert 
what was an occupancy or tenant title into 
that of an under-proprietor.” Under these 
circumstances the defendant cannot claim 
under-proprietary rights by adverse pos- 
session in respect of the plots in dispute. 
In my opinion the learned District Judge 
was perfectly right in holding that Ram 
Jiawan through whom the defendant claims 
was never in adverse possession of any of 
the plots in suit, that he never became 
an under-proprietor of the said plots and 
that itis still open to the plaintiff to treat 
the defendant as a trespasser and sue him 
for rent. 

The result is that all the three appeals 
fail and must be dismissed. I dismiss the 
Appeals (Nos. 1 to 3 of 1926) with costs. 
The decrees of the lower Appellate Court 
are confirmed in all respects. 


A. N, A. Appeals dismissed. 

(1) 74 Ind. Cas. 476; 26 O. C. 231; A I. R. 1923 P. O. 
118; 21 A. L. J. 757; 45 A. 419; 45 M. L. J. 623; 90. & 
A. L. R. 901; 100. L. J. 383; 19 L. W.283; 29 C. L. J. 
s O., W. N. 810; 33 M. L. T. 321; 50 I. A. 202 
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BOMBAY HIGH COURT. 
TFissr Civin APPEAL No. 100 or 1925. 
June 21, 1926. 
Present :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

DAYANAND PANDURANG NERKAR 

AXD OTBERS—PLAINTIFFS—À PPELLANTS 

versus 
DAJI NARAYAN NERKAR AND OTHERS— 
DEFENDANT8— RESPONDENTS. 

Hindu Law-—Joint family—Decree against father— 
Sale of Joint family property—Son’s interests, whether 
pass— Proclamation for sale not stating that son's 
interests are also put up—-Bombay High Court Circular 
No. 69, non-compliance, effect of-—Circular, whether 
has force of law, 


DAYANAND PANDURANG NEREAR Y, DAJI NARAYAN NERKAR. 
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It is settled law that in the case ofa sale of pro“ 
perty belonging to a joint Hindu family under a 
decree obtained against a Hindu father, a Court may 
be justified by the circumstances in holding that the 
interests of the sons have also been actually sold, 
even though in the proclamation for sale it was not 
stated that the sons’ interests were also put up for 
gale. UD. 755, col. 2.] 

Oirculars issued by a High Court do not stand on 
the same footing as rules which are passed in accord- 
ance with the procedure prescribed by the C.P. O. 
They have not got the force of law unless they are 
passed under some enactment which gives them such 
force. [p.755 cola. 1 & 2.] 

Bombay High Court Circular No. 69, cl. 7, has not 
got the foree of law and non-compliance of the same 
does not prevent the interests ofa Hindu son from 
passing to the aucfion-purchaser in a sale under a 
decree against the father. [p. 755, col. 1.] 


Appeal from the decision of the First 
Class Subordinate Judge at Thana, in Suit 
No. 347 of 1923. = 

Mr.G. N. Thakor, (with him Mr. P. S. 
Bhakhale), for the Appellant. 

Messrs. T. N. Walavalkar, G. R. Madbhawi, 
K. S. Parulekar, P. N. Shende, S. R. 
Parulekar and P. B. Shingne, for the 
Respondents. 

: JUDGMENT. 

. Faw cett, J.—This suit arises out of 
two decrees obtained against the plaintiffs’ 
father Pandurang. He and his brothers, 
defendants Nos. 1 and 5, formed a joint 
Hindu family, atany rate till about 1902. 
The decrees were against the plaintiffs’ 
father alone, without his sons being made 
parties to the suit. The plaintiffs are 
those sons. In éxecution of those decrees the 
properties mentioned in Schedules A and 
B to the plaint were put up for sale. The 
plaintiffs' father, admittedly, had a half 
share in these properties, his làrger share 
being due tothe fact of his having been 
given in adoption to hisuncle. But, under 
Hindu Law, his sons were joint with him . 
in regard to that half share,  Defendants 
Nos. 8 and 9 were the auction-purchasers, 
&nd defendant No. 10 now holds the rights 
of defendant No. 9. 

The plaintiffs sued to recover their sepa- 
rate share by partition in those sold pro- 
perties on the ground that only theshare of 
their father, Pandurang, actually passed to 
the auction-purchasers. The First Class 
Subordinate Judge has held that the sons’ 
interest was also auctioned by the Court 
and passed to the auction-purchasers. 

The plaintiffs have appealed. It is not 
disputed that under Hindu Law the sons’ 
interest could have been also auctioned, 
although the decrees had been passed 
against Pandurang alone, Nor is there 
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any-allegation of the debts being for im- 
moral purposes or otherwise not binding 
on the sons. 
of fact, namely, whether the Court did 
intend by its proceedings that the interest 
of thesons should be auctioned as well as 
that of the father, and also whether the 
conduct of the persons concerned shows 
that the sons’ interest was in fact auctioned. 

The main contentionon the part of the 
appellants is based on the High Court Civil 
Circular No. 69, (2) (vii), at page 99 of the 
Manual of Civil Cireulars, which, in effect, 
says that the proclamation of sale should 
show the name of any othér member of a 
Hindu family whose interest it is desired to 
sell. It runs as follows: 


“If in the case of a Hindu judgment- . 


' debtorit is desired to sell the interest of any 
other member of the family (e. g., that of a 
minor 80n or brother), the name of such 
member and the fact that his interest is 
being sold must be stated in the proclama- 
tion, as otherwise his interest will (not pass 
to the purchaser." 

It is contended by Mr. Thakor that, as 
the Court did not comply with that Circu- 
lar, so as to show that the sons’ interest was 
also being auctioned, the result is that only 
the father’s interest passed. Mr. Thakor at 
one stage of his arguments contended that 
the Circular has the force oflaw. But, in 
my opinion, that is a position that cannot 
be set up, In fact, it has been disapproved 
already by this Court in Amolakchand 
Laduram v. Motilal Agiariram (1). At page 
440* the Ohief Justice says :— 

"But the Circular hasnot been incorporat- 
ed in the proclamation of sale and, therefore, 
we haveto apply the ordinary law as laid 
down in the decided cases, in order to as- 
certain what passed to the purchaser, for 
the Cireular eannot be considered as laying 
down the law by which we are bound, so 
that we must hold that the interests of the 
Bons were not purchased, because they were 
not mentioned in the proclamation.” 

The Circulars are not on the same foot- 
ing as rules which are passed in accordance 
with the prescribed procedure in Part X of 
the O. P. C, At any rate, a large number of 
Circulars, embodied in the Manual of Civil 
Cireulars, are not such rules, and it is not 
shown that this particular Circular No. 69 
was issued asa ruleunder the C. P. C. Unless 
itis passed under some enactment, which 


(1) 87 Ind, Cas, 953; 27 Bom. L, R, 437; A. I. R. 1025 
Bom. 497. 


“Page of 27 Bom, L; R.-—[Ed.] 
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gives it the force of law, obviously the mere 
fact that a Circular is issued under the au- 
thority of this Court is not sufficient to give 
it that force. And, it seems to me, with great 
respect, that the circular goes too far when 
itsays “as otherwise his interest will not 
pass to the purchaser.” It would be better, 
I think, if the Circular were altered by 
substituting the word “may” for "will", or 
by inserting the word “probably” between 


. "will" and "not", erin some other way so 


as to make it less categorical than it at 
present is. It is quite clear from the de- 
cisions of the Privy Council and High 
Courts that, although the prociamation of 
sale may not state that the sons' interests 
are being put up for sale, yet the circum-~ 
stances may be such as to fully justify a 
Courtin holding that those interests were 
actually sold. 


In Shankar Govind v. Parashram Jenat 
dan (2) the question of this Circular was 
alsoconsidered by this Court, and Heaton, J., 
who was probably mainly responsible for 
its issue, in his judgment states the con- 
siderations which led to the issue of a 
Circular, namely, the laxity and confusion 
in connection with Court sales of joint pro- 
Tare of Hindus. He goes on to say (page 
973)*:— 

"[t was in order to introduce some pre- 
cision and care in these matters that the 
High Court laid down r. 69 (vit),” 

He says (page 973*) :— 

“This rule called general attention to the 
circumstance that if in the case of a Hindu 
judgment-debtor it was desired to sell the 
interest of other members of the family, the 
names of those members should be stated." 

But, he does not say that the omission to 
comply with that Cireular would have the 
effect of' making the father's share alone 
pass, and, in fact, the Chief Justice, Sir 
Norman Macleod, in hisjud gment distinctly 
held the contrary. At page 972* he says:— 

“A slip was added to the proclamation 
ofthe sale.that the interests ofthe sons of 
the judgment-debtor were not sold. If it 
had not been for that slip, no doubt under 
the ruling of the Privy Council in Shripat 
Singh v. Prodyat Kumar Tagore (3), the 
gale of the right, title and interest of Govind 
would have ineluded other interests which 

(2) 58 Ind. Cas. 391; 22 Bom. L. R. 970. 

(3) 39 Ind. Cas. 252; 19 Bom. L. R. 200; 41. A. 1; 
32 M. L. J. 133; 15 A. L. J. 147; (1917) M. W. N. 193; 
21 O. W. N. 442; 25 O. L. J. 220; 21 M. L. T. 222; 44 O, 

24 (P. O.). 
*Pages of 22 Bom, L, R.—[Ed.] 
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e a himself might have 
sold. 

'herefore, the case is one to be decided 
upon the evidence, and it seems to me that 
the Subordinate Judge was quiteright inhis 
decision. Thedact that the property to be 
sold is mentioned as one-half, which isa 
larger share than the father, apart from 
his sons, could claim as his own, clearly 
supports the view that the intention was 
to include the interest of the sons. The 
prices given were also substantial and 
would seem to have been offered on the 
same footing. No circumstance has been 
brought to our notice, apart from this 
Circular, which would justify the contrary 
view. 

The only. other ground put forward for 
our interfering with the lower Oourt’s 
decree is in regard to the question of 
costs, which has been raised by the cross- 
objections of defendants Nos. 8 and 10. 
The Subordinate Judge ordered each party 
to bear his own costs, although the auction- 
purchasers in question had succeeded. He 
did not follow the requirement in s. 39 of 
the O. P. C. of stating reasons for any 
departure from the ordinary principle 
that the party succeeding should get his 
costs, Probably, his reason for ordering 
each party to bear his own costs was the 
fact of the Circular not having been pro- 
perly observed. But that cannot be con- 
sidered a circumstance for which the auc- 
tion-purchasers, or those who stand in their 
shoes, should be penalised. It was an act 
of the Court rather than of the parties, 
and the ordinary rule is that the act of the 
Court shall injure no one. Therefore, I 
think, the cross-objections of respondents 
Nos. 8 and 10 should be allowed, and that 
the decree of the lower Court should be 
varied by adding after the direction that 
each party should bear his own costs the 
words “except defendants Nos 8 and 10, 
whose costs should be borne by the plaint- 
iffs." 

Defendant No. 9 asks for his costs of 
appearance in this appeal. No doubt, he 
has now no interest in the subject-matter 
of the suit, as he has cold that interest to 
defendant No. 10. But, on the other hand, 
had he not appeared and had the appeal 
succeeded, he might have been held res- 
ponsibje for carelessness in not appearing 
to support the respondents who object to the 
appeal. 1 think, therefore, that he should 
be allowed his costs of the hearing. 
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The result is, in my opinion, the appeal 
should be dismissed with costs including 


“those of respondent No. 9, and that the 


lower Court’s decree in regard to the 
direction of costs should be varied as 
already stated. 

Costs of defendants Nos, 8 and 10's 
cross-objections to be borne also by the 
appellants, - 

Separate sets of costs are allowed for (a) 
defendants Nos. 1—7, (b) defendant No. 8 
and (c) defendants Nos. 9 and 10, 4. e., three 
separate sets of costs of thisappeal. 

The appellants omitted to state what was 
the valuation of the claim in appeal for 
Pleader's fees. In the circumstances, for 
the purpose of calculating Pleader's fees, 
we allow the valuation as appearing in the 
plaint, namely, Re. 6,000. l 
. Madgavkar, J.—The only ‘question 
in appeal which remains is comprised in 
issues Nos. 2and 4 ofthe lower Court a8 
to whether, under the two darkhasts men- 
tioned therein, the properties sold com- 
prised merely the right, title and interest. 
therein of Pandurang, the father of the 
plaintiffs appellants, or whether they also 
included the interest of the appellanta, 
It is undoubted that, in respect of a debt 
not tainted by immorality, such as Pandu- 
rang's, the decree-holder is entitled to attach 
not only the right, title and interest, of the 
father, but also the interest of the joint sons 
as well: Shripat Singh v. Prodyot Kumar 
Tagore (3) and :Birj Narain Rai v. Mangla 
Prasad Rai (4). 


But the question in a suit, such as the 
present, is not what the judgment-creditor 
could have attached, but what the Court 
intended to and did actually sell at the 
Court sale, This must in -each case be a 
question of fact, on which it would be 
impossible for the Courts to lay down any 
rule of law, And, therefore, without dis- 
respect to the numerous authorities cited 
at the bar, this question, in my opinion, on 
the present facts, must be decided mainly 
on a balance of two points. In favour of 
the appellants, it may be said thattheir 
right, title and interest, was not expressly 
mentioned as being included. In favour 
of the respondents, it might be urged that 


(4) 77 Ind. Cas. 689; 46 A. 95; 26 Bom. L. R. 500; 21 
A. L. J. 934; 46M. L. J. 23; 5 P. L. T. 1; 28 C. W.N. 
253; (1924) M. W. N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 
47:110. L3. 100 LE A, I2 10. W N 48) 44 6, 

5 Mr aU, i " 1 ` 1 ‘ ^» , ; 41 O 
144,293 (PO). — j MN 
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the sons' share was not expressly excluded, 
nor was the High Court Circular No. 69, 
with the slip therein mentioned, attached 
to the proclamation, and that the share men- 
tionad, one-half, is far greater than the 
father’s own share would be,if the interest 
of his sons, the appellants, were separated. 

I entirely agree with the view of my 
learned brother that that Oircular has not 
the force of law, however binding it may 
be, ou the subordinate Courts, as a direc- 
tion laid down so as to leave no scope for 
ambiguity as to the intention of the Court 
on this point. I also agree with the amend- 
ment of it proposed by my learned brother. 
Jt is needless to repeat the observations 
of Heaton, J., in Shankar Govind v. Parash- 
ram Janardan (2). One can but regret 
that, in spite of these Circulars, the sub- 
ordinate Courts occasionally neglect to make 
the point clear and thus leave the way open 
to a litigation, such as the present. 

However, that may be, in the present 
case, there is no doubt, in my own mind, 
that the Court intended to include the share 
of the appellants, sons of the judgment- 
debtor. Half, which is more than the 
portion to which the father alone would 
be entitled, was expressly mentioned, the 
fact that.the price paid corresponded to 
the half share, the fact that, during all 
these years, neither the father nor sons 
raised any objeetion, but allowed the auc- 
tion-purchaser and the purchasers through 
him, to bein possession—all these facts, in 
my opinion, show clearly that the appellants’ 
Share also was intended to be sold and was 
Bold. 

In regard to costs, whatever sympathy 
one might have for the appellants, it is 
clear that, having in reality an honest 
claim in regard to the partition of property 
O, they needlessly included therein pro- 
parties A and B sold to auction- purchasers 
and their successors. They are thus res- 
ponsible for the additional costs, and I 
agree that three separate sets of costs 
should be allowed to the respondents. 

A. N. A. Appeal dismissed. 
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OUDH CHIEF COURT. 
_Bxconp CivIL APPraL No. 106 or 1926, 
October 4, 1926. 
Present:—Mr. Justice Raza. 
RAMPAL SINGH- DzrENDAXT— 
APPELLANT 
VeETSUS 

Rao SHANKAR BAKHSH SINGH— 

_ , PLAINTIFF—RESPONDENT. 

Pre-emption—Sale price not fired in good faith— 
Fair market value—Burden of proof. 

In a suit for pre-emption the burden of proof of the 
market value of the property lies on the plaintiff. If 
neither party gives evidence, the plaintiff can only 
obtain a decree for pre-emption upon payment of the 
sum, if any, admitted by the defendant to be the 
market value or failing that the sum mentioned in 
the deed. [p. 758, col. 2.] f 

Wazir Begam v. Mohammad Ishak Khan (V) and 
Hubdar Singh v. Nankoo (2), relied on. 

Mukta Parshad v. Sheo Mangal (3) and Abilakh v. 
Babban Singh (4), distinguished. 


Appeal against& judgment and decree 
of the Sub-Judge, Rae Bareli, dated the 
7th January, 1926, modifying that of the 
tag? Rae Bareli, dated the 22nd October, 
1925. 

Mr. Ali Zaheer, for the Appellant. 

Mr. R. B. Lal, for the Respondent. 


JUDGMENT.—This is an appeal from 
& decree of the Subordinate Judge, Rae 
Bareli, dated the 7th January, 1926, modify- 
ing a decreeof the Munsif, Rae Bareli, dated 
the 22nd October, 1925. 

The appeal arises out of a suit for pre- 
emption. One Bishunath Singh executed 
a sale-deed in respect of the property in 
dispute in favour of the defendant for 
Rs. 1,000 on the 2nd June, 1924. The 
plaintiff sued to pre-empt the property on 
payment of Hs. 550 alleging that the price 
stated in the sale-deed is fictitious and was 
not fixed in good faith, that the property 
was really sold for Rs. 550 and that the 
market value of the property was also the 
same. 

The suit was contested by the defendant. 
He denied the plaintiff's right of pre-emp- 
tion and contended that the price was 
fixed in good faith, that the real price of 
the property was the amount entered in 
the sale deed (Rs. 1,000) and that the fair 
market value of the property sold was not 
less than Rs. 1,000. 

It has been found that the plaintiff is 
entitled to pre-empt the property in suit 
as against the defendant, It has also been 
found that the price was not fixed in good 
faith. The learned Subordindte Judge 
agreed with the findings of the learned 
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Munsif on this point. However, he did not 
agree with the finding of the learned 
Munsif that Rs. 1,000 was the fair market 
value of the property sold. The learned 
Munsif decreed the plaintiffs claim direct- 
ing him to pay Rs. 1,000 into Ceurt within 
two months from the date of the deeree. 
The learned Subordinate Judge found 
that the defendant had paid Rs. 600 only 
as the price of the property sold, to the 
vendor. He, therefore, decreed the plaintiff's 
claim directing him to pay into Court Rs. 600 
only within one month from the date of the 
decree. The defendant has now come to 
this Court in second appeal. : 

In my opinion this appeal should be al- 
lowed. Iam not prepared to agree with 
the learned Subordinate Judge that there 
is no evidence on record to determine the 
market value of the property in dispute. 
I think there is sufficient evidence on that 
point: under the circumstances of the case, 
and the learned Munsif was perfectly right 
in finding that the market value of the 
property sold was not less than Rs. 1,000, 
the price-entered in the sale-deed. The 
property sold consists of: 

(1) 3 bighas 15 biswas 1 baswansi cultivat- 
ed land which has been let out at Rs. 12a 
year, 

(2) 8% bighas uncultivated land, and 

(3) 49 valuable fruit bearing trees (24 
mahua, 24 mango and 1 jamun). 

In this case the burden of proof of the 
market value lay in the first instance on the 
plaintiff but he failed to discharge it. It 
was held in the case of Wazir Begam 
v. Mohammad Ishak Khan (1) “ that when 
the plaintiff in a suit under Chap. IL of 
the Oudh Laws Act alleges that the price 
stated in the sale-deed is fictitious and the 
allegation is denied, the Court under s. 13 
of the Act has not to determine what the 
price paid for the property actually is, but 
whether the price stated in the deed is 
fictitious as alleged, and if so, what the 
fair market value of the property is. If 
the plaintiff sueceeds in showing that the 
price stated in the sale-deed is fictitious, he 
is not entitled to aequire the property for 
the price actually paid, but must pay for 
it a price equivalent to the. fair market 
value. This was a Bench decision. In 
the case of Hubdar Singh v. Nankoo (2) 
the plaintiffs alleged in their plaint that 


1) 4 O. O. 158, 
2) 6 O. C. 397. 
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the price entered in the sale-deed was not 
fixed in good faith and that the market value 
was a certain sum which was less than the 
alleged price. Neither they nor the defend- 
ants gave any evidence of the market value : 
of the property. The lower Courts accepted 
the market value given in the plaint and 
decreed the claim. Itwas held that the 
burden of proof of the market value lay 
in the first instance upon the plaintiffs, 
that if they failed to discharge it and the 
defendants produced no evidence upon 
which the Court. could ascertain the true 
market value, the plaintiffs could only 
obtain a decree for pre-emption upon pay- 
ment of thesum,if any, admitted by the 
defendants to bethe market value or failing 
that, the sum mentioned in the deed, but 
that they could notin any case be compelled 
io pay more than the latter sum. I agree 
with the view of law taken by the learned 
Judges of the late Court of the Judicial 
Commissioner in these cases. 

The respondent's learned Counsel has re- 
ferred tothe rulings in MuktaParshad v. Sheo 
Mangal (8) and Abilakh v. Babban Singh (4) 
in support of his argument that in the ab- 
sence of any other evidence, the actual price 
paid is good evidence of the market value. 
In my opinion these rulings cannot help 
the respondent in this case. I find there 
is sufficient evidence in this case to enable 
the Court to determine the market value 
of the property in suit. Under these cir- 
cumstances lthink the case was rightly 
decided by thelearned Munsif. 

Hence I allow the appeal and setting 
aside the decree of the lower Appellate 
Court restore the decree of the first Court. 
The plaintiff should pay into Court Rs.1,000 
on or before the 12th November, 1926. If 
the amount is not paid into Court before 
it rises that day, the decree shall become 
void and the plaintiff shalllose his right 
of pre-emption over the property to which 
the decree relates. The appellant will get 
his costs from the respondent in this Court. 
The parties will bear their own costs in 
the lower Appellate Court and also in the 


first Court. i 
G, H. Appeal allowed. 
(3) 1 O. ©. 227. 

(4) 10 O. O. 88. 
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PATNA HIGH COURT. 


APPEAL FROM, ORIGINAL OrDEx No. 113 
or 1925. 


| WITH 
Revision No. 182 or 1925.) 
January 27, 1926. 
"Present:—Mr. Justice Das and 
Mr; Justice Foster. 
Bibi UMA HABIBA—Decres-HoLtpEer— 
| APPELLANT 
| versus 
Musammat RASOOLAN AND ANOTHER— 
J UDGMENT- DEBTORS— RESPONDENTS. 

C. P. C. (Act V! of 1908), s. 78—Power of Court to 
enquire into bona fides of decrees of rival claim- 
ee Executing Court ordering rateable distribution 
O., acts ministerially and not 
judicially and has [no power to enquireinto the bona 
fides of the decrees of the rival claimants. 


Appeal from an order of the Subordinate 


. (Crvin 


Judge, Darbhanga, dated the 17th April, 


1925. Lee S 
FACTS.—['he appellant held a money- 
decree for her dower. In the course of the 
execution, after realization of certain assets, 
the respondent, Bibi Rasoolan, put in a 
claim for rateable distribution under s. 73, 
C. P. O. Thereupon the decree-holder made 
objection to this intrusion on the ground 
that the decreé of Bibi Rasoolan was obtain- 


. ed in collusion with the judgment-debtors.: 


She, therefore; asked the Court to hold an 
enquiry into.the matter with a view toa 
decision whether Bibi Rasoolan was in pos- 
session of a bona fide decree, and whether 
she should not be excluded from the rate- 
able distribution. 

The Subordinate Judge relying on the 
Privy Council case of Shankar Sarup v. 
Mejo Mal (1) and other cases found that the 
objection could not be made the occasion 
of a judicial enquiry whether there was a 
right to rateable distribution by virtue of 
the decree exhibited. — - 

Mr. Khurshaid Husnain, Syed Ali Khan 
and Mr. S. M.|Wasi, for the Appellant. 

Messrs. 5. M. Mullick and Rajeswar Pra- 
sad, for the Respondents. - 

JUDGMENT. 

Foster, J.—[After stating the facts his 
Lordship proceeded as follows:—] It seems 
to me that the learned Subordinate Judge 
took a correct attitude in this matter. Sec- 
tion 73 itself specifically states that when 
there are assets in the Court, they may be 
rateably distributed between the claimants 


. money decree-holders; and where all or any 


(1) 23 A. 313 (P. O); 281. A. 203; 5 O. W. N. 649; 3 


. Bem. L. R. 713; 8 Bar. P. O, J. 72, 
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of the assets liable to bé rateably distribut- 
ed under this section are paid to & person 
not entitled to receive the same, any person 
so entitled: may sue such person to compel 
him to refund the assets, It appears to me, 
therefore, that the remedy indicated in the 
second clause of s. 73 is the only remedy. 


“The expression of one thing is the exelusion 
of the other." 


It was urged that the matter really was 
under s. 47, but it seems to me that the 
Privy Council decision must be deferred 
to, and this matter must be regarded as a 


purely ministerial act which has no element 
of a judicial decision. 
I would, therefore, dismiss ‘this appeal 


without costs and the civil revision is also 


dismissed. 
Das, J.—1 agree. 
8, D. Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
' :SIONER'S COURT. 
SECOND CIVIL ApPzaL No. 248-B or 1924. 
September 10, 1926. 
Present;—Mr. Kinkhede, A. J. C. 
'RAJ E DATTAJIRBAO—PrAINTIFF— 


. APPELLANT 


versus 
PURANMATL —DEFENDANT-—- 


RESPONDENT. 

Custom—Antiquity, reasonableness, certainty, etc, 
tests of —Evidence of custom, nature of—Hearsay evi- 
dence, when admissible—Judicial decisions how far 
evidence—Gustom proved to be reasonable in beginning 
—Subsequent change, effect of—Mercantile usage, 
nature of—Contract Act (IX of 1872), s. 1—"Not 
inconsistent with provisions of the Act,” scope of —Áct, 
whether applies to mercantile usages—Dhadwai right, 
nature and enforceability of. 

Tt is difficult to lay down any definite rule as to the 
length of the user or enjoyment, which must be 
proved before the antiquity of a local custom may 
justifiably be inferred. It would ordinarily suffice to 
give rise to the inference of such immemorial enjey- 
ment of right where the user is taken back as far as 
living memory goes. fp. 762, col. 1.] 

The evidence required must prove thé uniformity of 
usage asalso the conviction of those following it that ` 
they are acting according to law. [1bid.] 

To prove a customary right to impose a charge the 
evidence of a single instance will not suffice but there 
must be evidence of séveral instances of persons who 
have actually paidit. [ibid.| 

Judicial decisions afford very valuable evidence as 
to the existence of a custom. [ib:d.] 

Before finding in favour of the antiquity of a 
custom the Court must be satisfied of the reasonable- 
ness and its certainty as to extent and application and 
also of the enjoyment of the right not being by leave 
granted or by stealth or by force, but of its having 
been “openly enjoyed for sucha length of time as 
suggests that originally by agreement or otherwise 
the usage had become customary law of the place in 
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fepe of ms neos and things which ib concerned. 
p. 782, col. 2. 

Where the existence of a custom for some years is 
proved by direct evidence it can be shown to be 
immemorial only by hearsay evidence. [ibid.] 

Rajendra Narain Dhanji Deo v. Gangananda Singh 
(8), relied on. 

The reasonableness or otherwise of a custom must 
be determined with reference to the period of its 
commncement and not of its subsequent working, 
[p. 76h, col. 1.] 

A custom which may be prejudicial to a class but 
beneficial only to a particular individual would 
undoubtedly be repugnant to the law of reason, but 
what appears to be unreasonable at a subsequent time 
cannot be presumed to have been so from its inception 
and no conclusion can be drawn from that circum- 
VUE alone that no valid custom has been established. 
ibid. 

Every judicial decision upholding a custom is 
evidence ofits reasonableness. [p. 765, col. 1.] 

To support a mercantile usage there need not either 
be theantiquity, the uniformity, or the notoriety of 
custom, which in respect of all these becomes local 
law. 'The usage may be still in course of growth, it 
may require evidence for its support in each case, 
but in the result it is enough if it appear to be so well 
known and acquiesced in, that it may be reasonably 
presumed to have been an ingredient tacitly imported 
by the parties into their contract. |p. 765, col. 2.] 

Such usages are expressly saved from the operation 
ofthe Contract Act as the words “not inconsistent 
with the provisions of this Act" in s. 1 of the Act are 
not connected with the clause, “nor any usage or 
custom of trade." [ibid.| 

A custom of 'Dhadwa a sole right to weigh and 
measure and procure customers for commodities 
imported into a market is neither unreasonable nor 
opposed to public policy. [p. 765, col. 2; p. 766, col. 1.] 

Appeal against a decree of the Additional 


District Judge, Buldana, dated the 30th 
April, 1924, in Oivil Appeal No. 45 of 


1923. T 
Sir H. S. Gour and Mr. M. B. Niyogi, for 


the Appellant. 
Sir B. K. Bose, for the Respondent. 
JUDGMEN T.—This second appeal 


‘arises out of a suit instituted by the appel- 
lant under the following circumstances. 
The village of Deolgaon Raja was settled 
by one Raja Jagdeo to whose family the 
plaintiff claims to belong. Itis said that 
the plaintiffs family has since timeimme- 
morialbeen in the enjoyment of various 
rights within the limits of the said village 
and the right known as Dhadwaz shete right 
i3 one of such rights. The plaintiff claims 
the sole right to weigh and measure and 
secure customers for, the commodities 
which are imported within the limits of 
Deolgaon Raja village, and to realise on 
that account from the commodity one seer 
per pallaeof 120 seers and in case of ghee 
and other articles one quarter anna per 
rupee. It is further alleged that the de- 
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fendant used to pay the plaintiff his cus- 
tomary dues of Dhddwai up to the year 
1919; he, however, refused to allow plaintiff's 
Servants to weigh goods during the three 
years in suit, i.e., 1920, 1921 and 1922. The 
plaintiff, therefore, sued for a declaration 
ofhisright to realise the customary dues 
known as Dhadwai and for the consequen- 
tial relief of compensation for loss of 
income which he assessed at Rs. 330 for the 
three years in suit. 

The defendant denied in his pleadings 
that plaintiff had aright to levy the dues 
known as Dhadwai. He denied having 
paid anything to plaintiff for. his right of 
Dhadwai in respect of the cotton coming 
to his ginning factory or for any other 
goods. He, however, admitted having rea- 
lised 4-annas per cart for the weighing, ete, 
of cotton during the three years in suit, 
and that thaamount so realised is Ra 247-8, 
He fled a schedule showing ghee pur- 
chased by him at Deolgaon Raja itself and 
from outside separately during each year. 
He, however, contended that the custom 
pleaded by the plaintiff was against public 
policy since it restricted the freedom of 
trade, and also because it forced payment 
even when no services were rendered by 
plaintiff and that in fact plaintiff never 
offered him his services, and he in his turn 
never refused such offer. The plaintiff main- 
tained that the recoveries which the de- 
fendant made from his constituents at the 
rate of 4-annas per cart were on the re- 
presentation that they had to be paid over 
to plaintiff; and his Dhadwai right was not 
opposed to public policy, and further that. 
he insisted on payment only when he 
offered services but the same were not 
accepted by the defendant and that he was 
always willing to weigh the cotton and 
ghee in respect of which the present claim 
was made by him.. After along and pro- 
tracted trial the first Court decreed the 
plaintiff's claim for declaration and for 
Rs. 277-15-0 for compensation. 

The first Court’s findings given in 
paras. 11 and 15 of the judgment may.be 
summarised here for the sake ofeasy re. 
ference, so far as they are material to the 
decision of this second appeal. 

That plaintiff has satisfactorily proved 
that there is a custom in the Deolgaon 
Raja limits which include the ginning 
factories situate there, under which he has 
aright to charge Dhadwai huq on cereals 
cotton, ghee and jagri, etc., coming for sale 
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within the aforesaid boundary, at the rates, 
alleged by him, and further that this right 
has an obligation attached toit, namely, of 
finding out a customer and weighing the 
goods; that this custom has been in exist- 
ence, and is being exercised since long 
time past, (possibly since the time when 
the village was established by the plaint- 
iffa forefathers, that is, in the 17th cen- 
tuary) and is a very ancient custom. 

That all the attributes of a valid custom, 
namely, that it must be immemorial, rea- 
sonable, continuous and certain in respect 
of its nature generally as well as in respect 
of the locality. where it is alleged to obtain 
and the persons whom it is alleged to 
affect, are proved to existin this case and 
that the custom set up was enforceable at 
law not beingin restraint of trade or oppos- 
ed to public policy. 

The defendant being dissatisfied with 
this decision went up in appeal to -the 
Additional District Judge, Buldana, and 
prayed for the dismissal of the suit, The 
learned Additional District Judge first 
discussed the attribute of reasonableness of 
& valid eustom and coming as he did to the 
conclusion that though the custom was 
reasonable at its origin it had ceased to 
beso, he held that the plaintiffs claim for 
the right .of sole measurement was an 
invasion of the rights of owners of property 
without any benefit to the commonwealth 
and was, therefore, injurious tothemultitude 
and prejudicial to the commonwealth, and 
that this Dhadwai right of the plaintiff was 
consequently unreasonable and as much 
void and opposed to public policy and 
unenforceable at law, Although he observ- 
ed:that inthis view it was unnecessary to 
decide the other points raised in appeal, 
he gave his decision on them also. As 
regards the remaining attributes of the 
custom in dispute his conclusion is-that it 
has bean proved to be immemorial, con- 
tinuous and certain as regards the locality 
and the persons affected by it. But in the 
view that the eustom was unreasonable and 
against publie poliey he allowed the appeal 
and dismissed the suit. 

Before me the plaintiff appellant chal- 
lenges the correctness of the lower Appellate 
Court's above conclusion about the un- 
reasonableness of the custom; the respond- 
ent in his turn. while maintaining the cor- 
rectness of the lower Appellate Court's 
decree dismissing the suit contests the 
correctness of the finding go far as it up- 
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holds the existence of the custom and its 
attributes of antiquity. I will, there- 
fore, deal with these points in the follow- 
ing paragraphs. I think I had better first 
examine the defendant-respondent's con- 
tentions before me, because if the custom 
is not proved to exist orto be immemorial 
the dismissal of the suit can be maintained 
on that ground that it would be wholly 
unnecessary to enter into the larger question 
raised by the plaintiff's appeal as to whe- 
ther a custom which is admittedly held to 
be reasonable in origin can cease to be so 
and becomes unenforceable at law. 

The learned Advocate who appeared for 
the defendant-respondent urged that there 
was no legal evidence on record to prove 
either existence or the antiquity of the 
custom alleged by the plaintiff. In decid- 
ing this question my work is rendered very 
light by the fact that both the Courts have 
agreed on the point of the existence of the 
custom andof its being very ancient, The 
defendant had, no doubt at the stage of 
pleadings denied’ the existence of the cug- 
tom, but his previous conduct throughout 
belied his defence and he could not sustain 
that stand when he was exposed to the fire 
of cross-examination. Admissions were ag 
it were forced out of his mouth by the 
cross-examining Counsel, when he deposed 
in the witness-box that it was the right of 
the Dhadwai (measurer) to measure the 
grain and other articles at the moundha: 
(the market place) and to collect the cus- 
tomers and sell the goods and that the 
charge of one seer per palla had to be 
paid.to him for the work done by him 
Not only this, but he admitted that if tho 
Dhadwai was present at the moundha nune 
else could have the property sold by open 
sale and none but he could measure it. T° 
had better describe itin his own words as 
he puts it very emphatically: “His (Dhad- 
wat's) is the exclusive customary right to do 
those duties and in consideration of these 
he is given one seer of grain measured 
after each palla." Of course, he is feigning 
ignorance as to the person on whose behalf 
the several Dhadwais work although he 
admits that Tukaram (P. W. No. 3), his 
brother Bhikaji and Salappa (P. W, No. 9) 
and Trimbak (P. W. No. 4) worked ag 
Dhadwais. It has been proved to the hilt 
that all these persons have worked on 
plaintiffs behalf. There is besides thege 
&dmissions, the evidence of grain dealers 
and other customers examined on plaintiff's 
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No. 11 who have actually paid the Dhadwai 
dues on the goods sold by theminthe market, 
There is also other evidence to show that 
the defendant charged Dhadwa: from the 
customers on the representation that it had 
to be paid over to plaintiff. This fixes the 
defendant with knowledge of the existence 
` and working ofthe custom in the locality 
and exposes the falsity of his defence. 
There is absolutely no evidence on the 
defendant's side to disprove the existence 
of the custom. I cannot, therefore, sustain 
his contention that the existence of the 
custom has not been proved, 


The next question is about its antiquity. 
It is contended that the evidence on 
record does not take us beyond 30 yeara 
and that this-is not sufficient in law to 
prove the antiquity of the custom. As to 
the length of the user or enjoyment which 
must be proved before the antiquity of a 
local custom may justifiably be inferred, 
it is difficult to lay down any definite rule. 
But it cannot be safely said that where the 
user is taken back as far as living memory 
goes it should ordinarily suffice to give 
rise to the inference of immemorial enjoy- 
ment of theright. The evidence required 
must also be such as to prove not only 
the uniformity and continuity of the usage 
but also the conviction of those following 
it that they are acting according to law. 
To prove a customary right to impose a 
charge, a single instance is not sufficient ; 
there must be evidence of instances of per- 
sons who have actually paid it. Judicial 
decisions also afford very valuable evidence 
as to the existence of a custom, because 
what the law requires before an alleged 
custom can receive the recognition of the 
Oourt and thus acquire legal force is 
satisfactory proof of usage of such long 
standing and so invariably acted upon in 
practice as would go to show that it has, by 
common consent, been submitted to as the 
established governing rule of the particular 
class or district of the country; and the 
course of practice upon which the custom 
rests must not be left in doubt but be 
proved with certainty: cf. Sivananja Peru- 
mal Sethurayar v. Muttu Ramalinga Sethu- 
rayar (1). 

I may also say that the observations of 
Edge? O. J.; and Banerji, J., in Kuar Sen 


(1) 3 M. H. O. R. 75 at p. 77, 
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v, Mamman (2) which have received the 
concurrence of the Madras High Court in 
Palaniandi Tevan v. Puthirangonda Nadan 
(3) and Bombay High Court in Mohidin 
v. Shivlingappa (4) point out what kind of. 
evidence should be required to prove the 
existence and antiquity of a local custom. 
Before the Court is justified in finding in 
favour of its antiquity, it must be satisfied 
of its reasonableness and its certainty as 
to extent and application and also ofthe 
enjoyment of the right not being by leave 
granted, or by stealth, or by force, but of 
its having been " openly enjoyed for such a 
length oftime as suggests that originally 
by agreement orotherwise the usage had 
become customary law of the place in res- 
pect of the persons and things which it 
concerned.” To put it in the words of 
Tindal, ©. J., “The custom, in fact, 
comes at last to an agreement, which has 
been evidenced  by...repeated  aets of: 
assent on both sides from the earliest times, 
beginning before time of memory and con- 
tinuing down to our own times, that, it has 
become the law of the particular place”: 
Tyson v. Smith (5) Several witnesses 
examined in this casehave deposed that the 
custom of payment of Dhadwai has been 
in force in the village since the time of 
theirancestors. No attempt was made to 
challenge their veracity. This shows that 
the custom is so well-known and acquiesced 
in bythe people thatit may be presumed 
that the usage has become the customary 
law of the place in respect of the persons 
aud things which it concerned. In Ratilal 
Nathalal v. Motilal Sankalchand (6) instan- 
ces over 25 years old were held aufficient 
to establish immemorial custom. ‘In Ali 
Mohammed v. Seikh Katu (T) evidence of 
enjoyment as of right for 30 or 40 years 
was held sufficient to prove antiquity. - 
Their Lordships of the Privy Council 
have held that where the existence of 
a custom for some years was proved by 
direct evidence, it eould be shown to be 
immemorial only by hearsay evidence: 


(2) 17 A. 87 at pp. 91, 92; A. W. N. (1895) 10; 8 Ind. 
Dec. (N. s.) 381. 
R 20 M. 389; 7 Ind. Dec. (N. s.) 277. 
(4) 23 B. 666 at p. 669; 1 Bom. L. R. 170; 12 Ind. 
Dec. (N. 8.) 445. : 
(5; (1838) 48 R. R. 539 at p. 553; 9. Ad. El. 406; 1 P. 
& D. 307; 1 W. W, & H. 749; 112 E. R. 1265. . 
(6) 88 Ind. Cas. 891; 97 Bom. L. R. 880; A.L'R. 
1925 Bom. 380. 
(7) 70 Ind. Cas 


36 C. L. J.280; A.I. R. 1923 
Cal. 200. . 
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Rajendra Narain Dhanji Deo v. Gangananda 
Singh (8). Looking, therefore, at the 
evidence on record inthe light of the de- 
cided cases and the principles accepted in 
them I think the conclusion is irresistible 
that the evidence on record takes the custom 
in question beyond living memory and is 
sufficiently ample to prove its antiquity. 
The finding of the lower Appellate Court 
that the attribute of antiquity has been 
established in this case is thus supported 
by evidence proper for consideration and is 
binding on me in second appeal. 

I now turn tothe discussion of the ques- 
tion as to how far the lower Appellate 
Court's decision that this ancient and con- 
tinuous custom which has also been proved 
to exist with certainty as regards the local- 
ity and the people affected by it and which 
was admittedly reasonable in its origin 
ceased to be so, is against law. The 
grounds on which the learned Additional 
District Judge held it to be unreasonable 
are set forth by him towards the end of para. 
4of his judgment. The gist of his line of 
reasoning, as I understand it, seems to be 
that with increasing number of traders and 
bettar trade facilities, the necessity to get 
one's goods brought for sale to the market 
place weighed only through the Dhadwai, 
4, e. the plaintiffs licensed measurer has 
ceased to exist,and as it often causes un- 
justifiable detention and other hardships to 
the customers and sometimes they are re- 
quired to pay the dues to plaintiff without 
getting his servicesin the matter of weigh- 
ment or of securing purchasers, what was 
reasonable in the beginning has now 
become unreasonable. In other words 
although according to him efforts had to 
be made in the beginning by the owners of 
the village to establish a market place 
therein inorder to encourage trade by giving 


every facility to the constituents in the. 


matter. of finding purchasers ready to 
purchase their goods if brought there, and 
also by way of assurance to them against 
deception being practiced on them by pur- 
chasers in the matter of weighment or 
measurement and though they (owners of 
the village’ had imposed upon themselves 
asort of legal duty or obligation to enter- 
tain a regular establishment of reliable 
Dhadwais to measure the goods and to pro- 


(8) 89 Ind. Cas. 737; 52 I. A. 279 at p.285; A.I. R 
1925 P. C. 213; 22 L. W. 645; 4 Pat. 488; 30 0. W. N 
169; (1926) M. W. N. 69; 7 P. L. T. 19; 3 Pat. L. Re 
309; (1925) M. W. N, 549; 50 M. L. J, 194 (P. O.). 


BAJA DATTAJIRAO V, PURANMAL, 


103 


cure purchasers for them, and in considera- 
tion of this help legally obtainable from 
them (7. e. owners of the market place), the 
owners of goods gave them the Dhadwai 
dues, he opines that the reason for the said 
rule of practice or usage of the market place 
having ceased to exist now ih these days of 
larger freedom of trade, the plaintiff's claim 
is not enforceableat law. Thus, according 
to thelearned Judge what was reasonable 
in the beginning when the village was settl- 
ed or the market place established, can now 
be treated as unreasonable in the present 
altered conditions of trade facilities. In 
short though the usage had become the cus- 
tomary law ofthe place it can be ignored 


-now in view of the altered condition of 


aes 2 ss present day. 

am firmly of opinion that the le 
Additional Distriet Judge has not cones 
ed this aspect of the custom properly and 
in the light of legal principles recited in 
the very case of Mahamaya Debi v, Hari- 
das Haldar (9) on which he relied and hig 
decision cannot, therefore, be upheld. The 
following observations are very significant 
of the principle on which they are based 
They show that the primary attribute of a 
valid custom is that it must be reasonable 
at the beginning: 


_ “When, however, it is said that a custom 
is void, because it is unreasonable, nothing 
more is meant than that the unreasonable 
character of the alleged custom conclusive- 
ly proves that the usage, even though it may 
have existed from time immemoria] must 
have resulted from accident or indulgence 
and not from any right conferred in ancient 
times, Salisbury v. Gladstone (10). It is also 
well-settled that the period for ascertain- 
ing, whether a particular custom is reason- 
able or not, is the time of its possible in- 
ception; this is in accord with the observa- 
tion in The Tanistry case (11) 'the commence- 
ment of a custom (for every custom hath a 
commencement, although thememory of man 
doth not extend toit, as the river Nile hath 
a spring although geographers cannot find 
it) ought to be upon reasonable ground and 
cause, for if if was unreasonable in the 
original, no usage or continuance can make 


(9) 27 Ind. Cas. 400; 42 C. 455 at pp. : 

v. x 208; 200. L, J 18i MPRE NA NG, 

. (10) (1 . C. 692; 131 R. R. 403 at Ð. 409: 34 

L. J, O. P. 222; 8 Jur. (N. s.) 625; 4 L. T. 849:9 Ww 

930; 115 R. 900, 0009 T. 849; 9 W. R, 
(11) (1608) Davis 29 at p. 32; 80 E. R. 516, 
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it'good : Quod ab initio non. valuit tractu 
temporis non convalescet. When tested in 
the light of these principles,.no good ground 
can be assigned why the custom should be 
condemned as  unreasonable......... Since 
customs in general involve some inconsist- 
ehcy with the general common law. of the 
realm or are contrary to a particular maxim, 
the fact of this inconsistency is not of itself 
a ground for holding the custom unreason- 
able and bad: T'yson v. Smith (5)." 

Thus the reasonableness or otherwise of 
the custom of charging Dhadwai in the 
present case must be determined with 
reference to the pericd of its commence- 
ment: and not of its present working. The 
Additional District Judge having once 
found that it was reasonable in its origin, 


he should have refrained from going out of. 


his way to consider whether it could cease 
to be so or be now disregarded as unreason- 
able and declared unenforceable in view of 
the recent increasing trade facilities, 

' A custom which may be prejudicial to a 
class but beneficial only to a particular in- 
dividual is, no doubt, repugnant to the law 
of reason. But,in my opinion, it is not 
logical to say that what may now appear to 
be unreasonable must have been so from 
its inception and then to conclude that 
no valid custom has been established. 
Taking into consideration the fact that 
when the owners of the village estab- 


lished -the market, they dedicated’ their ' 


own-land to the use of the public as a 
market place, and also took upon them- 
selves the obligation of rendering some 
service, namely; to find not only customers 
for the goods brought there for sale but 
also-to provide a regular establishment of 
reliable weighmen, it must be held that 
they were doing so for the benefitof the 
commonwealth and in the interest of the 
large multitude of people who frequent the 
market place and do business there. They 
were not doing so primarily from motives 


of selfinterest or selfaggrandisement or 


individual benefit, but they acted in that 
manner beeduse they were actuated by 
motives of serving the good of the general 
public and that too because they thought 
they owed, as owners of the village, a 
legal duty asit were to afford such facili- 
ties to their fellowmen, ryots and other 
persons ‘resident in their village. In under- 
taking to secure purchasers and weighmen 
they had placed themselves under an ‘ob- 
ligation’ which includes ‘every duty en- 
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forceable by law’ in view ofs. 3 of the 
Specific Relief Act. This obligation was 
in the nature of atie or bond which con- 
strained them to do or suffer something; 
it implied a right in another person to 
which it is correlated, and restricted their 
freedom with reference to the definite acts 
and forbearances which they undertook 
to do or forbear. In short the obligation 
was a legal obligation in the nature ofa 
legal duty and not merely a moral, social 
or religious obligation. To say that the 
custom is unreasonable or opposed to publie 
poliey because 1f it is to be observed the 
constituents are often required to wait long 
for want of measurers or weighmen and 
sometimes pay the dues to the Dhadwa: 
without having the benefit of the services, 
is to make an assumption unwarranted by 
law, that the arms of law are not long 
enough to reach and compel plaintiff to 
employ a larger establishment of measurers 
or weighmen at the instance of the con- 
stituents. The inconvenience of this kind 
cannot be said to be incapable of being 
remedied by a proper suit against plaintiff. 
for enforcement of due performance on his 
(plaintiff's) part of his legal obligation in 
these matters. To say that owners of goods 
no longer stand in need of plaintiff's media- 
tion in the matter of finding purchasers 
to purchase or weighmen to weigh their 
goods and, therefore, the crstom is un- 
reasonable is equally unsound in law. "This 
is not an argument against the custom 
being reasonable in its original commence- 
ment; it is an objection only as to the 
mode of exercising the right. An incon- 
venience of this kind is inevitable because 
but for the facilities already enjoyed and 
the encouragement given the market place 
would not have earned the reputation, it 
is now enjoying, asa fit place for carry- 
ing on business on a flourishing scale. It 
is not in the fitness of things that the latter 
day settlers should reap the full benefit 
of all the facilities of the market being 
held there and at the same time be in a 
position: to set at naught the mercantile 
usages obtaining in the locality and thus 
repudiate the burden that is cast on them 
by such time honoured usages. It stands 


-to reason that if one wants to take ad- 


vantage of the special facilities of a par- -~ 
ticular situation, locality or market place 
he must doso subject to the burden the 
mercantile usage has imposed there, 
Moreover, since every custom sanotioneg 
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by the Courts must be reasonable it fol- 
lows that every judicial case where the 
custom of Dhadwai has been upheld by 
the Court is evidence of the reasonableness 
of the custom. As is apparent we have 
got three such instances on record in which 
this custom was recognized by the Civil 
Oourt and forced as a reasonable custom 
in view of the plaintiff's obligation to dis- 
charge the aforesaid duty of ‘finding a 
purchaser for goods brought in the market 
and of weighing them. In the absence of 
any rebutting evidence on the defendant's 
side to show that the custom has ceased to 
be reasonable, the only legal inference pos- 
sible under the circumstances.was that 
the custom did not cease to be reasonable. 

The Additional District Judge on the 
strength of the case of Somu Pillar v. 
Municipal Council, Mayavaram (12) has 
propounded a view that if this custom were 
upheld, the plaintiff would, as it were, get 
& monopoly to weigh the goods in the 
locality, and that as a custom which creates 
such a monopoly is void and opposed to 
public policy it should not be recognized 
as enforceable at law. Suffice it to say 
that the Madras case has no analogy to 
the present one, as it was a case of mono- 
poly not sanctioned by-the Madras District 
Municipalities Act IV of 1884 and the 
Courts were, therefore, justified in refusing 
to presume the existence of legislative in- 
tention in conflict with public policy and 
to infer grants of monopolies as they were 
prejudicial to the public welfare. Here 
the so-called monopoly does not owe its 
origin to any such thing. On the contrary 
it is in the nature of a right to levy some 
dues forthe use of the land of the pro- 
prietor asa market place and for his readi- 
ness to discharge the obligation to find out 
purchasers and also to provide weighmen 
for goods and commodities brought for 
sale to the market; it may be supportable 
even as & right which is more or less 
analogous to or at least partakes of the 
nature of what is known under Hindu Law 
as a ‘Nibandh’ which is treated as an inter- 
est in immoveable property and ean be 
created by a private individual as well as 
by a royal personage: cf. Ghelabhai Gav- 
rishankar v. Hargowan Ramji (13). 

It must be observed that even looking at 
the case simply fromthe point of view of 

(12) 28 M. 520. 


ADAE RETO NE 928; 36 B, 94 at pp, 101,104; 13 
‘ 1 A id, 
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mercantile usage as distinguished from a 
local custom, the above conclusion is the 
only conclusion possible under the circum- 
stances of the case, as .the following ob- 
servations of their Lordships of the Privy 
Council in Juggomohun Ghose v. Manick- 
chund (14) which put the matter very tersely 
would show: 

“It remains now to consider the other 
ground on which the plaintiff relied: the 
evidence of mercantile usage. To support 
such a ground, there needs not either the 
antiquity, the uniformity, or the notoriety 
of custom, which in respect of all these 
becomes a local law. The usage may ke ' 
still in course of growth; it may require 
evidence for its support in each case; but 
in the result it is enough if it appear to 
be so well-known and acquiesced in, that 
it may be reasonably presumed to have 
been an ingredient tacitly imported by the 
sobs into their contract.” 

uch usages are expressly saved fr 

the operation of the idea Gs a 
as will be seen from the Privy Oouncil 
decision in Irrawaddy Flotilla Company v. 
Bugwandas (15) where their Lordships of 
the Judicial Committee referring to s. ] 
of the Contract Act observed "that the 
words 'not inconsistent with the provisions 
of this Act’ were not connected with the 
clause ‘nor any usage or custom of trade.' 
Both the reason of the thing and the 
grammatieal construction of the sentence if 
Such a sentence is to be tried by any rules 
of grammar—seem to require that the appli- 
cation of those words should be confined to 
the subject which immediately precedes 
them " (meaning the words‘ nor any inci- 
dent of any contract") That- they will 
faithfully observe the mercantile usage of 
the market place must, therefore, be con- 
sidered as an ingredient tacitly imported in 
the contraets the settlers presumably made 
with owners ofthe village when they were 
permitted to settle down as traders in that 
locality. If this view is correct the defence 
based on public policy under s, 23 of the 
Contract Act cannot stand. It would thua 
be clear that there is nothin g in the eustom- 
or usage to which exception can be taken 
on the ground of its being opposed to 
public policy and the custom is perfectly 
valid and enforceable in a Court of Law 

(14) 7 M. I. A. 265 at p 282; 4 W. R. P. 0.8.1 Suth 
P. 0. J. 357; 1 Sar. P. C_J. 681; 19 E. R 308, ^ 74 
5,9) 18 sO; 620 at, pp. 626, 627; 18 T A. 121; 15 Ind, 
ae. 0, 2 6 Ssr. P. O, J, 40; 9 Ind, Dec. (x. 5.) 
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For all these reasons, I reverse the find- 
ing of the lower Appellate Court and hold 
that the attributes of a valid custom of 
Dhadwai, not only as regards its antiquity, 
. continuity and certainty but also its rea- 
sonableness, are fully established in this 


case and as such it is enforceable at law. 


The lower Appellate Court's decree dis- 
missing the suit is, therefore, set aside 
and: the decree of the first Court restored 
with costs of all three Courts to be paid by 
the defendant-respondent. 

G. R. D. Appeal allowed. 


BOMBAY HIGH COURT. 
SxcoND CIVIL APPEAL No. 18 or 1918, 
September 15, 1918. 
Present:—Sir Norman Macleod, Km, 
Chief Justice, and Mr. Justice Shah. 
DAMODAR RAGHUNATH KARANDI- 
KAR AND ANOTHER—DEFENDANTS Nos. 1 
AND 2—-APPELLANTS 


versus 
VASUDEO PARASHRAM KETKAR 
AND OTHERS—-PLAINTIFF AND DEFENDANTS . 
Nos. 3 To 12—RESPONDENTS. 

Khoti Settlement Act (I of 1880), es. 9, 10—Transfer 
of occupancy right, effect of—Khot, whether can 
recover possession. : 

A transfer of occupancy rights incontravention of the 
provisions of the Khoti Settlement Act of 1880, though 
void against the khot, does not annihilate the occu- 
pancy tenants’ rights or entitle the khot to recover 
possession of the lands. |p. 767, col. 1.] 

Yesa v. Sakharam Gopal Ganu (1), followed. 

Second appeal against the decision of the 


Assistant Judge at Ratnagiri, reversing the ` 


decree passed by the Subordinate Judge, 


Chiplun. 

Messrs. G. S. Rao and A.G. Desai, for the 
Appellants. 

Mr. S. R. Bakhle, for the Respond- 
ents. 


JUDGMENT. —In this case the plaint- 
iff sued for a declaration that the occu- 
pancy right respecting the plaint property 
was extinguished or forfeited, and that the 
property had become the absolute property 
of the khots and for possession and future 
mesne profits. The facts shortly are that 
defendants Nos. 2 to 6 were the occupancy 
tenants of the plaintift-khot, On the 12th 
January, 1912, the 2nd defendant for himself 
and defendants Nos. 3 and 4 purported to sell 
their occupancy rights to the lst defend- 
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ant giving him possession. Itis claimed 
by the plaintiff that the defendants thereby 
forfeited their occupancy rights, and that, 
therefore, he was entitled to possession of 
the plaint property. The trial Court dis- 
missed the suit with costs, The lower 
Appellate Court declared that the occu- 
pancy tenancy in the plaint as amended 
was determined, and the appellanis were 
entitled to recover possession. In our 


opinion the order of the lower Appellate 


Court was wrong. The case iscovered by 
authority. In Yesa v. Sakharam Gopal Ganu 
(1) the head note runs :—= 


"There is no authority for saying that - 


an occupancy tenant, whose tenancy is not 
determined, forfeits his tenancy by parting 
temporarily with the possession of his 
land to another without resigning the land 
as completely as would be necessary, in the 
case of privileged occupants of another 
sub-class, to place the land at the disposal 
of the khot, And so longas his tenancy 
is not determined, the land is not at the 
disposal of the khot. And the khot can- 
not claim to treat the person in possession, 
under a right derived from the cecupaney 
tenant, either as a trespasser or even as 
& yearly tenant, so long as the privileged 
occupant's rights remain undetermined 
by resignation, lapse or duly certified for- 
feiture." 

It is admitted that this case arose before 
the Khoti Settlement Act of 1880 was amend- 
ed. Section 10 of that Act provides for 
the resignation, lapse or forfeiture of pri- 
vileged occupants’ lands, although the 
occupancy tenants’ rights under s. 9 are 
said to be heritable, but not otherwise 
transferable. There was no provision in 
the Act before it wasamended whereby the 
transfer by an occupancy tenant of all his 
rights to the third parties brought about 
the termination of his rights. That was 
provided for in the amended Act. Under 
s.2 of the Amending Act VIII of 1912, 
as. 9 and 10 of the Act of 1880 were repealed 
and new sections were enacted, Under 
news.10: “If any occupancy tenant...does 
any act purporting to transfer such land or 
any portion thereof or any interest therein 
without the consent of shot...such land 
shall be at the disposal of the khot as 
khoti land free of all encumbrances...” It 
is quite elear, therefore, that under the Act 
of 1880 as slated by Mr. Justice Batty in 


(1) 30 B. 290; 7 Bom. L. R. 941. 
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his judgment in Yesa v. Sukharam Gopal 
Ganu (1): “The Act attaches no consequ- 
ence to a prohibited transfer but merely 
renders it abortive,null and void. It does 
not annihilate the occupancy tenants’ rights. 
And unless they are otherwise determined... 
the land is not at the disposal of the ‘hot, 
and he has no right under ss. 7, 9 and 10 to 
maintain any objection except this, that the 
transferee cannot claim for himself any per- 
manent tenure on the fixed statutory rent.” 
The result must be, that although defend- 
ants Nos. 2 to 4 transferred their occupancy 
rights in 1912 to the 1st defendant, and that 
transfer is null and void as against the ‘hot, 
defendants Nos. 2 to 4 still remain his 
occupancy tenants. We are not concerned 
with what may have happened since the 
transfer, as all the rights of the khot 
against his occupancy-tenants are preserved 
in spite of the transfer. In our opinion, the 
decision of the lower Appellate Court was 
wrong and thesuit must be dismissed with 
costs throughout. 


A.N. A, Decree reversed. 


ait gy cod 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civin APPEAL No. 114 or 1923. 
February 27, 1924. 
Present:—Mr. Baker, Officiating J. C. 

GOPALRAO—APPELLANT 
| versus 
HARPRASAD- — RESPONDENT. . 

C. P. Tenancy Act (I of 1920), s. 6—Morigage of 
occupancy right before Act ——F'oreclosure after passing 
of po ee right to eject mortgagee—Vested 
Ti . 

A malguzar has no right to ejecta mortgagee of 
an absolute occupancy right after the passing of the 
new ©. P. Tenancy Act where, although the mortgage 
was prior tothe Act, foreclosuretook place only after 
the passing of the Act. 

^ Second appeal against the decree of 
the District Judge, Saugor, dated the 22nd 
December, 1922. 

Mr. G. L. Subhedari, for the Appellant. 

Messrs. K. Dhosker and M. Gupta, for the 
Respondent. 

JUDGMEN'T.—The.faeta of this case 
are fully set out in the judgments of the 
Courts below, The plaintiff sued to eject 
the defendants, who are the mortgagees in 
possession of the absolute occupancy land, 
on the ground that the mortgage was with- 
out his consent. The plaintiff is the 
malguzar. 
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Admittedly the foreclosure took place 
after the new Tenancy Act came into 
force. Although the mortgage was prior 
to it, no such remedy as ejectment is pro- 
vided by that Act, but it is contended that 
the plaintiff had acquired awested right to 
eject the defendants before the Act came 
into force. [entirely agree with the view 
of the learned District Judge that the 
plaintiff had no such right. I cannot see 
how a vested right can be acquired, which 
is dependent onthe happening of an un- 
certain event which had not happened at 
the time when the new Tenancy Act came 
into; operation. It was held in Promatha- 
nath Pal Chaudhuri v. Sourav Dasi Chau- 
dhurani (1) that it is one thing to say that 
legislation unless expressly made retrospec- 
tive shall not affect an existing vested 
right, be it of suit or of some other right, 
but it is quite another thing to say that 
the same principle applies to a possible 
right ofsuit which may arise in future, 
which is nota vested right. 

Eyen under the old Aet the plaintiff 
could not sue to eject the defendants until 
they took possession under the mortgage, 
and no possession was taken while the 
old Tenancy Act was in operation. I am 
of opinion that to meet the case which 
arose after the new Tenancy Act came into 
operation the plaintiff can only have such 
remedies as are given him by the new Act. 

In these circumstances I have no doubt 
that the view of the lower Appellate Court 
is perfeetly correct. The appeal fails and 
is dismissed with costs. 

A. N. A. Appeal dismissed, 

(1) 50 Ind. Cas. 335; 23 O. W. N, 604. 





PATNA HIGH COURT. 
APPEAL FROM ÅPPELLATE DROREE 
No. 756 or 1923. 
April 28, 1926. 
Present:—Mr. Justice Rosg 
and Mr. Justice Kulwant Sahay, 
EAST INDIAN RAILWAY Qo.-- 
DEFENDANTS—ÀPPELLANTS 
VETSUS 
BHIMRAJ SRILAL-—PrAINTIFES-— 
RESPONDENTS. ? 
Railways Act (IX of 1890), &. 77, 140— Lose of 
goods consigned to Railway Company for carriage 
Damages, suit for—Notice, service of—Notice ig 
subordinate officer, whether sufficient, - 
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Under 8.77 of the Railways Act read with s. 140 
of the Act a notice must be given to the Agent of the 
Company before a suit for compensation for loss of 
goods consigned to the.Company for carriage can be 
entertained. -Notice to a subordinate officer of the 
Railway Company is not a sufficient compliance with 
the provisions of fhe law. [p. 768, col. 2; p. 769, col. 1.] 

Where, however, it can be shown that a notice of 
claim for loss of goods addressed to a subordinate 
officer of the Railway Administration did actually 
reach the Agent within the time prescribed by law, 
it would bea sufficient compliance with the require- 
ments of the Jaw. [p. 770, col. 1.] 

The fact that & particular officer is appointed by the 
Agent to investigate into and settle claims for loss 
of goods does.not show that the Agent has delegated 
his power to receive claims to such officer. [p. 770, 
col. 2. 

Appeal from a decision of the District 
Judge, Gaya, ‘dated the 2nd May, 1925, 
confirming that of the Subordinate Judge, 
Gaya, dated the llth February, 1923. 


FACTS.—This appeal arose out of-a 
suit for compensation for non-delivery of 
a bale of cotton goods consigned to the 
defendant, East Indian Railway Company, 
at Howrah for carriage to Rafigunj, a sta- 
tion on the line of the said Company. The 
Courts below decreed the suit. The Rail- 
way Company preferred a second appeal to 
the. High Court. 

The only point for consideration in the 
appeal was whether the suit was incompe- 
tent for want of notice unders. 77 of the 
Indian Railways Act. . 

It. was found that the bale was consign- 
ed onthe 9th of July, 1920; that several 
letters were sent by the plaintiff, the con- 
signee, to.the Divisional. Traffic Manager, 
making aclaim for compensation for non- 
delivery of the goods; all these letters 
were within six months from the date. of 
consignment, and they were replied to by 
the Traffic Manager. Onthe 20th of Janu- 
ary, 1921, the plaintiff sent a registered 
notice to the Agent through his Pleader 
claiming compensation for the loss of the 
goods. The suit was brought on the 21st of 
May, 1921, andin the plaint the cause of 
action was alleged to have accrued on the 
94th of July, 1920, when the bale ought to 
have been delivered at Rafiganj. 

The trial Court found that the cause of 
action arose when the goods were not de- 
livered to the plaintiff and that the notice 
to the Agent was within six months from 
the date when the cause of action accrued 
to thé plaintiff, He was also of opinion 
that the letters sent to the Traffic Manager 
amounted to a notice as prescribed by law. 
On appeal the District Judge did not base 
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his decision upon the first ground taken 
by the Munsif but held that the notice to 
the Traffic Manager wasa good notice to 
the Agent within the meaning of ses. 77 
and 140 of the Indian Railways Act. He 
referred also to the faet that in the Railway 
receipt granted by the Railway Company 
on receipt ofthe goods, there were certain 
conditions printed on the back, one of 
which was that notice was to be given to 
the Divisional Traffic Manager in case of 
loss, otherwise the Railway would not hold 
itself responsible, and the learned District 
Judge eoncluded from this that the Railway 
would be responsible if notice was given 
to the Divisional Traffic Manager. He was 
further of opinion that the replies sent by 
the Traffic Manager showed that he had 
power to settle claims and he, therefore, cori- 
sidered that the powers had been delegated _ 
to him by the Traffic Manager and held 
thatthe notice given to the Traffic Manager 
wasa sufficient notice according to law. 

Messrs. N. C. Sinha, N. C. Ghosh and B. 
B. Ghosh, for the Appellants. 

Messrs. S. M. Mullick and B. C. Sinha, 
forthe Respondents. 


JUDGMENT. 

Kulwant Sahay,Jd.—(After stating the 
facts His Lordship proceededjas follows:—] It 
is clear on reference to ss. 77 and 140 of the 
Indian Railways Act that a notice must be 
given to the Agent of the Company before a 
suit for compensation for loss can be entér- 
tained. It is settled law that notice to a 
subordinate officer of the Railway Company 
is not a sufficient compliance with the pro- 
visions of the law, and the learned District 
Judge does not base his decision on such 
ground, nor has it been argued before us 
on behalf ofthe plaintiff-respondent that 
a notice to the Traffic Manager was a suffie 
cient notice as required by law. 

The question, however, is whether a notice 
to the Traffic Manager can be considered 
to bea notice to the Agent. The decisions 
of the various High Courts on this point 
are almost uniform. In Agent, East Indian 
Railway Co. v. Ajodhya Prasad (1) & Di- 
vision Bench of this Court held that a 
notice under s. 77 of the Indian Railways 
Act, to bea valid notice, must be served, 
upon the Agent or Manager of the Company 
and not upon a subordinate official of the 
Railway Company, and that any communi- 
cation addressed to. the District Traffic 


(1) 49 Ind. Cas, 498; (1919) Pat. 150, 


(98 1. O. 1926] 


Manager is not a notice in aecordance with 
the requirments of s. 77 read with s. 140 
of the Indian Railways Act. In Janki 
Das v. Bengal Nagpur Ry. Co. (2) Sir Law- 
rence Jenkins held that a notice of claim 
for loss of goods despatched by rail given 
to the Goods Superintendent did dot com- 
ply with the requirements of ss. 77 and 140 
of the Railways Act. In Assam Bengal Ry. 
Co. Ld.v. Radhika Mohan Nath (3) a Division 
Bench of the Calcutta High Court held 
that a service of notice on the Traffic 
Manager was not a sufficient compliance 
with the Act and the notice must be given 
to the Agent of the Company. The Bom- 
bay High Court has taken the same view 
in.G. I. P. Ry. Co. v. Chandulal Sheopratap 
(4). The same view was taken by the 
Allahabad High  Court:. see Cawnpore 
Cotton Mills Co. v. G. I. P. Ry. Co. (5) 
and the cases cited therein and by 
the Lahore High Court [see Paras Das- 
Manu Lal v. E. 1. Ry. Co. (6) and Agent, 
B. B. & C. I. Ry. Co. v. Firm Manohar Lal- 
Parwin Chand (7). In Mahadeva Aiyar v. 
South Indian Ry. Co. (8) a Full Bench of the 
Madras High Court considered the question 
of notice, and two of the learned Judges 
composing the Full Bench held that where 
the notice under s. 77 read with s. 140 of 
the Railways Act is sent to the District 
Traffic Superintendent and there is nothing 
to show that the power of the Agent to 
receive such notices had been delegated 
to that official, or that the Railway Com- 
pany by its rules or course of conduct 
-had held out to the public thatthe notices 
might be sent to that officer instead of the 
Agent and it is not proved that the Agent 
became aware of the notice within the 
prescribed time,a suit for damages for 
short delivery of goods against the Rail- 
way Company would not be maintainable. 
Kumaraswami Sastri, J., however, held that 
s. 140 was only enabling provision and 
that its object was to see that the notice 
provided for by it somehow reaches the 


2) 13 Ind. Cas. $09; 16 O. W. N. 356; 15 O. L. J. 211, 
Rok Ind. Cas. 714; A. I. R. 1923 Oal. 397; 28 O. W, 
4 


(4) 92 Ind. Cas. 548; 50 B. 84; 27 Bom. L. R. 1500; A. 
I. R. 1926 Bom. 138. | 

(5) 71 Ind. Cas. 614; 45 A. 353; 21 A. L. J. 223; A. I. 
R. 1923 All. 301. 

(6) 76 Ind. Cas. 1; A. I. R. 1924 Lah, 504. 

(7) 7. Ind. Cas. 459; 4 L. 46; 5 L. L.J.3; A. LR. 
1923 Lah. 84; 9 P. W. R. 1923. 

(8) 69 Ind. Cas. 59; 14 L. W. 684; 30 M. L. T. 112; 42 
M. L. J. 202; 45 M. 135; A. I. R. 1922 Mad. 362; (1921) 
M.-W. N. 878 (F. B.). 
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Agent, and that in cases where a subordi- 
nate Railway Official sends on the notice 
to the Agent or informs him of its con- 
tents within six months, there is a sub- 
stantial compliance with the requirements 
of the Act, and that an Agent can depute 
a subordinate officer of the Company to 
receive the notice. In South Indian Ry. 
Co. v. Narayana Ayyar (9) a similar view 
was expressed by the Madras High Court 
where it was held that ifitis found that 
the notice required by s.77 of the Act has 
not been given to the Agent of the Rail- 
way but was sent to some subordinate 
officer of the Railway, the plaintiff, in order 
to sueceed, must prove either that the power 
ofthe Agent to receive notice under s. 140 
of the Act had been delegated to the sub- 
ordinate officer who had actually received 
the notice or that the Company by its rules 
or course of business had held out to the 
publie that notices ought to be given to 
such officer instead of the Agent. 

These Madras decisions, therefore, pro- 
ceed on the principle that the notice has 
to be given to the Agent, and although the 
notice might be addressed to a subordinate 
officer of the Railway Company, yet if 


that notice actually reaches the Agent 


within the prescribed time, it would amount 
to a sufficient compliance with the require- 
ments ofthe law. A similar view appears 
to have been expressed by this Court in 
Durga Prasad v. G. I. P, Ry. (10) where a 
claimant who had failed to comply with 
cl. (c) to s, 140 ofthe Railways Act was 
held entitled to prove that the notice was 
in fact delivered to the Agent under cl. 
(a) to the seetion. In that case the notice 
was addressed to the Agent, East Indian 
Railway, at Howrah, but the office of the 
Agent was not at Howrah but at Fairlie 
Place, Calcutta. The notice was received 
by the General Traffic Manager of the 
East Indian Railway at Howrah who then 
sent the letter to the Divisional Traffic 
Manager who after carrying on a corres- 
pondence with the plaintiff for sometime, 
finally wrote to him denying the liability of 
the Railway Company. It was held that 
although the notice was not served in 
accordance with cl. (c) ofs. 140, yet, if, in 
fact, the notice reached the Agent, as con- 
tended for by the plaintiff in that suit, it 


(9) 77 Ind. Cas. 511; 46 M. L. J. 302; A.3. R. 1924 
Mad. 567. 

(10) 74 Ind, Cas, 993; (1923) Pat. 284; 5 P. L, T. 42; 
A. I, R. 1024 Pat. 98; 3 Pat. 76. ; 
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was a good service under cl. (a? of s. 140. 


In myopinion this is à Sound view of the 
law, and if it can be shown by the plaint- 
iff that & notice of claim for loss of goods, 
although addressed to a subordinate offi- 
cerofthe Railway Administration, did ac- 
tually reach the Agent within the time pre- 
scribed by law, it would be a sufficient 
compliance with the requirements of the 
law, All the High Courts, however, agree 
in holding that a notice must be actually 
given tothe Agent. In the present case 1t 
has not been shown that the notice sent 
to the Divisional Traffic Manager reached 
the Agent. In fact the plaintiff himself did 
not consider the notice to the Divisional 
Trafic Manager to be a sufficient com- 
pliance with the law inasmuch as he him- 
self sent a duly registered notice to the 
Agent on the 20th of January, 1921. This 
was, however, beyond six months from 
the date of delivery of the goods to the 
Railway Company, and was not a com- 
plianee with the requirements of s, 77 of 
the Act. 

As regards the observation of the learn- 
ed District Judge that there was a delega- 
tion of power tothe Traffic Manager and 
that, therefore, the notice to the Traffic 
Manager was a valid notice, I am of opin- 
ion that this contention is notsound. In 
the firsí place no such plea was taken 
by the plaintiff. Noissue was raised on 
the question of fact as to whether there 
was a delegation of the powers of the 
Agent to the Traffic Manager. There is 
absolutely no evidence on the point ex- 
cept the printed conditions on the back 
of the receipt given by the Railway Com- 
pany to the consignor when the goods 
were delivered to the Company. One of 
- the conditions on the back of the receipt 
was that notice must be given to the Divi- 
gional Traffic Manager before a claim can 
be entertained. That did notin any way 
amount toa delegation of the powers of the 
Agent to receive notices prescribed by s. 
77 ofthe Act to the Traffic Manager, lt was 
simply a condition prescribed for speedy 
investigation into claims.. No doubt, it had 
been held in the Madras High Court and 
also in some of the other High Courts, that 
a delegation of authority will be presumed 
from rules framed by the Railway Com- 
pany or from the course of conduct of the 
Railway Company which might lead the 
public to believe that notice given to a 


particular officer of the Company would 


But in the present case there is no such 
allegation and no such proof. The fact 


‘that a particlur officer is appointed by the 


Agent to investigate into and settle claims 
for loss of goods does not show that the 
Agent delegated his powers to receive 
notice to such officer. I am clearly of 
opinion that in the present case it has not 
been shown that the Divisional "Traffic 
Manager had any delegated powers to re- 
ceive the notice, and that the notice given 
to the Traffic Manager was not a sufficient 
compliance with the requirements of law. 

Under the circumstances it is clear that 
the present suit cannot be maintained'for 
want of notice to the Agent within - six 
months of the date of delivery of the goods 
and the claim ofthe plaintiff must, there- 
fore, be dismissed. This appeal is decreed 
and the plaintiffs suit dismissed. The 
ground of dismissal, however, is a technical 
ground and the plaintiff has actually suffer- 
ed loss on account ofthe non-delivery of 
the goods to him: Iam, therefore, of opinion 
that although the suit. is dismissed he is 
not liable to pay costs. Therefore, although 
the appeal is decreed, no costs are allowed 
to the appellant in any Court. 

Ross, J.—1 agree. 


Z. K. Appeal decreed. 


OUDH CHIEF COURT. 
SgcoND Crvin APPEAL No, 180 or 1925. 
October 19, 1926. 
Present:—Mr. Justice Hasan and 
Mr. Justice Misra. 
SANWALEY PARSHAD KAYESTHA— 
PLAINT! FF— APPELLANT 
versus 
SHEO SARU P—Derenpant— 


RESPONDENT. 

Redemption—Mortgage—Reeiprocal covenants-— 
Agreement by mortgagee to pay decretal instalments 
punctually — Mortgagor to deliver possession for 
15 years—Default of mortgagee—~Rescission of contract 
by mortgagor—Right to redeem. 

. Where in a transaction of mortgage the mortgagor 
agrees to maintain the possession of the mortgageé 
for 15 years provided the latter continues to pay the 
instalments of a certain decree punctually to pay 
which the mortgage was executed, and the mort- 
gagee makes default in payment, the mortgagor 
isentitled to rescind the contract and sue for re- 
demption forthwith. [p. 772, cols. 1 & 2,] 

Appeal from a decree of the First Addi- 


tional Subordinate Judge, Lucknow, in Re- 
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gular Appeal No. 73/88 of 1921, dated the 
3lst December, 1924, confirming that of the 
Munsif, Haveli, Lucknow, dated the 20th 
February, 1924. 

Mr. Hyder Husein, for the Appellant. 

Mr. Anant Prasad Nigam, for the Re- 
spondent. | 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of the First Addi- 
tional Subordinate Judge of Lucknow, 
dated the 3lst of December, 1924, afirming 
the decree of the Munsif, Haveli, Lucknow, 
dated the 20th of February, 1924. 

On the 4th of September, 1918, Peare Lal, 
brother of the plaintiff-appellant, Sanwaley 
Prashad, executed a deed of mortgage in 
favour of Sheo Sarup defendant-respond- 
ent in respect of a li pies zemindari share 
situate in village Gomi Khera, Pargana 
Mohanlalganji, in the District of Lucknow, 
in consideration of asum of Hs. 500. The 
Courts below have found that the property 
mortgaged was the joint ancestral pro- 
perty of the family of the plaintiff and his 
deceased brother, Peare Lal. The validity 
of the transaction of the mortgage just 
now mentioned is accepted on behalf of 
the plaintiff and the suit, out of which this 
appeal arises, was laid for the purpose of 
redeeming the same mortgage. 

It appears that on the 3rd of September 
1919 Peare Lal borrowed afurther sum of 
Rs. 50 from the mortgagee and gave adeed 
of charge in respect of the loan affecting 
the property which was mortgaged pre- 
vioulsy. The plaintiffs case in respect of 
this deed of charge is that the money bor- 
rowed by Peare Lal thereunder was not 
borrowed for the purpose of the joint fami- 
ly and the charge was, therefore, not bind- 
ing on the joint family property. This 
case has been accepted by the Courts below 
and the plaintiff-appellant has been absolv- 
ed from the liability of re-paying the loan 
of Rs.50. The defendant-respondent in 
the course of arguments before us challeng- 
ed the propriety of the decision of the 
Courts below on that part of the case. We, 
however, have heard nothing to justify 
any interference. 

The Courts below have dismissed the 
‘suit for redemption on the ground that 
the deed of mortgage ofthe 4th of Sep- 
tember, 1918, provides against redemption 
for the period of 15 years. That there is 
such a covenant is not disputed and if 
the performance of that part of the contract 
on the part of the mortgagor is enforced 
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the claim for redemption must be held to 
be premature; but itis argued on behalf 
of the plaintiff-appellant that in view of 
the circumstances to be stated presently 
the defendant-respondent has disabled him- 
self from insisting on the parformance of 
that contract by the plaintiff-appellant. 
Now those circumstances are as follows: — 
It appears that one Nand Lal held a 
decree against Peare Lal for a sum of 
Rs. 432-14 and the amount of the decree 
was declared to be a charge on the family 
property. The decree-holder had the option 
in the event of certain contingencies to 
bring the family property to sale in exe- 
cution of his decree. For the satisfaction 
of the decree provision was made that the 
judgment-debtor, Peare Lal, would pay 
Rs. 50 at the end of June every year till 
the entire amount due under the decree 
was paid off. The first instalment was 
to fall due at the end of June, 1918. The 
mortgage of the 4th of September, 1918, was 
expressly effected with the sole object of 
satisfying Nand Lal's decree in the man- 
ner contemplated by that decree, that is 
to say, by punctual payment of the 
instalments due thereunder by the mort- 
gagee. The mortgagee paid some of the 
instalments but he made default in pay- 
ing the rest. The decree-holder, Nand Lal, 
thereupon served the plaintiff-appellant 
with a notice to pay the entire balance of 


‘the decree andin case of default threaten- 


ed to put the property which bore the 
charge for the decree to sale. To avert 
the threatened sale the plaintiff-appellant 
discharged the instalments due to the 
decree-holder. Having done that he brought 
the suit for redemption, out of which this 
appeal has arisen. 

The argument advaneed on behalf of 
the plaintiff-appellant isthat the defendant- 
respondent having failed to perform his 
part of the contract the plaintiff was en- 
titled to reseind the promise to maintain 
the mortgagee's possession for a term of 15 
years certain, 

It appears to us that the argument is 
sound and must be upheld. The decision 
can be founded on two distinct grounds. 
'The first ground arises out of the cove- 
nants contained in the mortgage itself. One 
of such covenants is that in the event of 
the decree-holder proceeding to bring. the 
property to sale and selling it the mort- 
gagee would be entitled to re-call the 
whole of the morigage-money due to him, 


172 


The default inthe payment of the instal- 
ments having occurred and the decree- 
holder having expressed his intention to 
enforce the right to bring the property 
to sale we must hold that the contingency 
contemplated by the covenant men- 
tioned. abové did happen. That being 
so, the mortgage-money became due in 
terms of that covenant. It follows that the 
right to redeem accrued simultaneously. 
The present suit seeks no more than to 
exercise that right. The covenant, to 
which we have referred, appears to be 
intended for the mutual benefit of the 
mortgagor and the mortgagee. The reason 
for this view is very simple. It would ob- 
viously be for the benefit of the mort- 
gagee to be able to recover whatever he paid 
onthe transaction of the mortgage and it 
will be also beneficial to the mortgagor to 
avert the possible sale of the mortgaged pro- 
perty and to recover possession thereof from 
the hands of the mortgagee on payment of 
his dues. We, therefore, hold on the con- 
struction of the covenant in question that 
the parties to the contract intended to put 
an end to the mortgage in the event of 
the contemplated contingency coming to 
happen. 

The second ground on which we think 
that the appeal should prevail is that the 
obligation imposed on the mortgagee to 
make payments punctually to Nand Lal, 
decree-holder, was an essential part of the 
contract of mortgage. Indeed the whole 
purpose of the mortgage is centred on that 
particular obligation. Admittedly the mort- 
gagee has failed to perform that obligation 
which he had undertaken to perform in its 
entirety. The consideration for this obliga- 
tion on the part of the mortgagee consisted, 
amongst other promises, of the promise on 
the part of the mortgagor to maintain the 
morigagee's possession for 15 years certain. 
The mortgagee having failed to perform 
his part of the contract it seems to us to 
follow that the mortgagor is entitled to 
rescind his promise as well and to recover 
possession of the mortgaged property with- 
out waiting for the expiry of 15 years on 
payment of the sum of money which may 
be due to the mortgagee. In a case of this 
nature it was not necessary for the mort- 
gagor to withhold rescission of the con- 
tract until every disability to perform his 
part of the contract by the mortgagee had 
been exhausted. The mortgagee admit- 
‘tedly made default and, therefore, breach 
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of the contract which he had promised to 
perform did take place as soon asthe de- 
fault was made and if that part of the 
contract in respect of which the breach 
occurred on the part of the mortgagee 
was an essential part of the entire contract 
of mortgage, the plaintiff-appellant, who 
was the promisee of the reciprocal promise . 
to maintain possession for 15 years certain, 
was entitled to rescind the latter forth with. 
Our reasoning in support of the second 
ground of decision is, we presume, well 
founded on the provisions of ss. 39 and 
54 ofthe Indian Contract Act, 1872, and. 
of s. 24, cl. (2) of the Specific Relief Act, 
1877. The provisions of s. 39 of the Indian 
Contract Act are in harmony with the 
general law of contract as it prevails in 
England. In the case of Mersey Steel and 
Iron Co. v. Naylor (1) Lord Blackburn 
made the following observation :— 

""The rule of law,as I always under- 
stood it, is that where there is a con- 
tract in which there are two parties, each 
side having to do something [it is so laid 
down in the notes to Pordage v. Cole (2)] if 
you see that the failure to perform one 
part of it goes to the root of the contract, 
goes to the foundation of the whole, it is 
a good defence to say, ‘lam not going on 
to perform my part of it when that which 
is the root of the whole and the- substan- 
tial consideration for my performance is 
defeated by your misconduct.” On the 
construction of the deed of mortgage 
before us we have already held that the 
obligation to meet the instalments of the 
decree as they fell due was an essential 
obligation undertaken to be performed by 
the mortgagee. 

The Courts below have refused to apply 
the principle of law which we are applying 
to the present case on the ground that 
the mortgagor having delivered possession. 
once to the mortgagee had nothing to per- 
form any further act under the contract. 
This is an erroneous view of the construc- 
tion of the contract of mortgage under 
consideration. The promise made by the 
mortgagor in consideration of the recipro- 
cal promise made by the mortgagee was not 
only to deliver possession under the con- 
tract of mortgage but.also to maintain 
that possession for a term of 15 years 
certain. 


(1) (1884) 9 A. O. 434; 53 L. J. Q. B.497; 51 L, T. 
637; 32 W. R. 989 


(2) 1 Wms. Saund. 548, Ed. 1871. 
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We rejoice to find that the view which 
we have taken in this case is fortified by 
several decisions of the late Court of the 
Judicial Commissioner of Oudh and also 
by a decision of à Bench of the High 
Court at Allahabad. Those cases are 
Saiyed Muhammad Bakar v. Kedar Nath 
(3, Husaini v. Ram Charan (4) and 
Avantika Prasad Shukul v.. Gur Bakhsh 
(5) and Chhatku Rai v. Baldeo Shukal (6). 
“We allow this appeal, set aside the 
decrees of the Courts below and granta 
decree to the plaintiff-appellant for re- 
demption of the property described in the 
plaint on payment of Rs. 254 within six 
months of this date. A decree in terms of 
O. XXXIV, r. 7, ofthe C. P. C. will be 
prepared, The plaintiff-appellant will be 
entitled to his costs in all the three 
Courts and he will be at liberty to deduct 
the same from the mortgage-money and to 
pay the balance. 


G. H. 

(3) 11 O. Q. 89. 

9) 32 Ind. Cas. 341; 180. ©. 280; 2 O. L. J. 488. 

(5) 18 Ind. Cas. 804; 27 O. 0.60; 100. & A. L.R. 
29; 11 O. L. J. 197; L. R. 5 A. 85; A. I. R. 1924 Oudh 
495 


(6) 17 Ind, Cas, 340; 34 A. 659; 10 A. L. J. 330. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Crvin APPEAL No. 495 or 1922. 
April 27, 1926. 

-~ Present:—Mr. Justice Sulaiman and 
Mr. Justice Banerji. 

JADO SINGH AND orBERS—PLAINTIFFS 

; —APPELLANTS 
versus 
NATHU SINGH AND orHERS—DREEFENDANTS 


— RESPONDENTS. 

Hindu Law—Joint family—Manager, alienation by 
—Necessity—Benefit to estate—Necessity for small 
portion of consideration not proved, effect of. 

A transfer of joint property by the manager ofa 
Hindu family can be justified if it is not a mere 
speculation but results in actual benefit to the estate. 
The other members of the family cannot retain the 
benefit and at the same time repudiate the transac- 
tion by means of which that benefit has been acquired. 
[p. 776, col. 2.] 

In the case of asale of joint property by the manager 
of a Hindu family even if a small sum of money 
out of the sale consideration is not shown to have 
been required for legal necessity and was not utilised 
for the benefit of the family the sale cannot be 
avoided unless it is shown that the money was not 
at all paid to the vendor and that the consideration 
which was actually paid was not equal to the real 
value of the property. [p. 778, col. 1.] ' 
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First appeal from a decree of the Sub- 
ordinate Judge, Saharanpur, dated the 23rd 
of September, 1922. 

Mr. Shiva Prasad Sinha for Dr. K. N. 
Katju, for the Appellants, 

Mr. B. Malik and Dr. S. N. «Sen, for the 
Respondents. 

JUDGMENT.—This is an appeal by 
the plaintiffs arising out of a suit brought 
by three minor sons to challenge an alie- 
nation made by their fathers. The eldest 
plaintiff was about six months old at the 
time ofthe alienation, which was on the 
16th of October, 1912, and the other minors 
were not born at all. The allegations in 
the plaint were that the fathers of the 
plaintiffs, who were impleaded in the suit 
as pro forma defendants Nos. land 2, fell 
into the hands of avarieious persons and 
became fond of speculation and gambling 
and were addicted to vicious habits, and 
in consequence they transferred ancestral 
property under a sale-deed of the date 
mentioned above in favour of the ancestors 
of the principal defendants without any 
legal necessity. There was no clear and 
categorical statement in the plaint that 
consideration had not passed, but the main 
allegations were that the transfer was with- 
out legal necessity and that it was tainted 
with immorality and illegality, and had 
further been brought about by the fraud 
of the.vendees. These allegations in the 
plaint were denied by the principal defend- 
ants. The plaintiffs’ fathers who are still 
alive and who have special means of know- : 
ledge, were not put into the witness-box 
to state either that they had not received 
any part of the sale consideration, or to 
depose that they had raised this money for 
any unlawful purpose. Both oral and 
documentary evidence was led on both sides. 
The learned Subordinate Judge came to 
the conclusion that the transaction was for 
necessity and for the benefit of the family 
and has resulted in considerable benefit 
to it. He further found that the whole of 
the consideration had been paid. On these 
findings he has dismissed the suit. The 
plaintiffs challenge some of the findings in 
appeal. 

It appears that the property sold to the 
principal defendants had itself been ac- 
quired by the family under a sale-deed, 
dated the 8th of April, 1897, for à sum of 
Rs. 4,000. Out of this sum Rs. 700 re- 
mained unpaid, and in lieu of it & bond 
was executed by the plaintiffs’ grandfather, 
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Phul Singh, on the same date in favour of 
Lala Hardian Singh. This bond carried 
interest at the rate often annas per cent. 
per mensem, compounded every year. In 
spite ofthelapse of over ten years, Phul 
Singh was nat able to pay off this amount. 
On the 9th of July, 1908, Phul Singh exe- 
cuted a mortgage-bond in lieu of this docu- 
ment for asum of Rs. 4,450 at the same 
rate of interest compounded every year—the 
amount representing the principal and in- 
terest due on the previous bond of 1897. 
Later on, after Phul Singh's death, his sons 
. Nathu Singh and Arjun Singh, the fathers 
of the plaintiffs, executed & hypothecation 
bond, dated the 15th of June, 1912, in 
order to raise Hs. 500 to pay off interest 
due onthe previous bond, and some cash. 
This document carried interest at the same 
rate. On the 16th of October, 1912, the 
sale-deed in dispute in this case was exe- 
cuted by Nathu Singh and. Arjun Singh 
for themselves and Nathu Singh, acting 
also as the guardian of his minor son, Jado 
Singh, plaintiff No.1. The sale considera- 
tion was Rs. 6,650 and was stated to be 
paid as follows :— 
Rs. 

.9,600 were left with the vendees for 
payment of the two previous 
bonds in favour of Lala Hardian 
Singh; 


400 had been taken in advance before ' 


the execution of the document; 
120 had been taken as earnest-money 
in order to meet the expenses of 
the execution, and a sum of 
3,530 was stated to be required for the 
maintenance of the minor and for 
other expenses. 
Just a month intervened before the exe- 
.eution of the document and its presentation 
for registration. Before the Sub-Registrar 
the adult executants admitted the execu- 
tion and completion of the document and 
the receipt of the consideration mentioned 
therein. Rs. 2,750 were actually paid in 
cash before the Sub-Registrar. It is in 
evidence that at.the time when this sale 
took place Nathu Singh and Arjun Singh 
were actually negotiating forthe purchase 
of zemindart property in their residential 
village in which they were then mere ten- 
ants. Within seven months of the regis- 
tration of the sale-deed, Nathu Singh and 
Arjun Singh actually purchased property 
in their residential village for a sum of 
Rs. 3,000, B 


JADO SINGH V. NATHU SINGH. 


[95 I. O. 1926] 


For nearly nine years before the suit 
was instituted by the minor sons under the 
guardianship of their maternal grandfather, 
neither Nathu Singh nor Arjun Singh 
made any demand of any outstanding 
balanee of the sale consideration, nor in- 
stituted any suit to recover any unpaid 
portion of it. 

. As regards the question of consideration, 
the learned Vakil for the plaintiffs has to 
concede that thesum of Es. 2,600 left for 
payment to prior mortgagees, amounted to 
an antecedent debt within the meaning of 
the pronouncements of their Lordships of 
the Privy Council in the case of Brij 
Narain Rai v. Mangla Prasad Rai (1). It is, 
therefore, not possible to question the valid- 
ity of this item of the sale consideration. | 
The payment of Rs. 520 received before- 

hand, has not been challenged in appeal 
before us. Out of Rs. 3,530, the payment 
of Rs. 2,750 in cash before the Sub-Regis- 
trar is also accepted on behalf of the ap- 
pellants. The whole argument has turned 
on the question whether the remaining 
sum of Rs. 780 was in reality paid to the 
fathers of the plaintiffs or not. We have 
already remarked that the question of non- 
payment of any part of the consideration 
was not put forward by the plaintiffs in 
the forefront. Itis discussed by the learn- 
ed Subordinate Judge under issue No. 2, 
which related to the question of legal ne- 
cessity and benefit of the family and the 


‘defendants being purchasers in good faith 


for consideration after bona fide enquiry. 
The learned Judge, on the evidence and 
the circumstances, was satisfied that the 
whole of this consideration was in fact 
paid. Itis needless for us to discuss the 
evidence in detail, but we may note that 
the circumstance which has impressed us 
very strongly: is that the plaintifis’ fathers 
did not, after the sale, ever assert or make 
any demand for thereturn of any balance. 
Had any amount been left outstanding, it 
is most unlikely that they would not have 
demanded it whenthe property itself had 
passed out of their family. The four 
vendees in whose name the sale-deed was 
executed were all dead atthe time when 
the suit was instituted. The defendants, 


N 68; 1 
52; A. L R. 1924 P. O.-50; 33 M. L. T. 457; 26 
om. L. R. 500; 11 O. L. J. 107; 51 È A. 129; 2 O, 
W. N. 48; 41 O. L. J. 232 (P. C.. 
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therefore, were not in a position to pro- 
duce any of those four men who actually 
paid the sale consideration. They have led 
some oral evidence. On the other hand, 
the plaintiffs’ fathers, who had special 
means of knowledge and who must 
know all about the payment of the con- 
sideration, have been clearly kept out of 
the witness-box. Their acknowledgment 
before the Sub-Registrar, that they had re- 
 eeived the entire consideration remains 
unrebutted. We, therefore, think that it is 
impossible to interfere with the finding of 
the learned Subordinate Judge that the 
whole consideration had, in fact, been paid 
and that no part ofit remained outstand- 
ing. < 

In spite of wild allegations as regards 
the immorality and vieious habits of their 
fathers, the plaintiffs led no satisfactory 
and reliable evidence to substantiate their 
allegations, The learned Subordinate Judge 
has rejected his story and that atory has 
not been pressed before us. 

The main argument urged before us is 
that even assuming that Rs. 2,600 were 
for a valid consideration for the alienation; 
there was no justifieation to raise further 
sum in order to purchase fresh property, 
as is alleged by the defendants. That 
about Rs. 3,000 out of the sale considera- 
tion received were utilised towards purchas- 
ing this fresh property, is fully established 
by the oral evidence and the cireumstances 
of this case. The learned Subordinate 
Judge has believed this story and we have 
no hesitation in agreeing with his view. In 
fact this point has not been pressed before 
us very seriously. 

What has been strongly urged is that 
there was under the Hindu Law no justifica- 
tion for the fathers of the present’ plaintiffs 
to raise money by transferring joint pro- 
perty in order to purchase fresh property. 
The contention is that such a course 
amounted to a mere speculation, which was 
wholly unauthorised. Before we go into 
the question of law it is necessary: to state 
the circumstances under which the fresh 
property was acquired. 

The plaintiffs’ fathers were mere tenants 
in village Asanwali, and it is only natural 
to suppose that they must have been very 
anxious to become zemindars in that village. 
They had acquired property in 1897 in 
village Salempur, some two miles from 
their village, where they had some cultiva- 
tion. On this property there were mort- 
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gage-debts carrying interest at 71 per 
cent. compounded every year, the amount 
having accumulated to about Rs. 2,600, 
For a long number of years they had been 
unable to pay off this amount and dis- 
charge the debt, and there sgemed to be no 
prospect of their being able to do so in any 
way other than by transferring a part of it. 
The learned Subordinate Judge has found 
that the creditors were pressing for the pay- 
ment of this money. In fact the last 
hypotheeation bond was exeeuted in order 
to pay oH some interest on the previous 
one, A demand for further payment of 
interest was, therefore, not at all improbable. 
The Government revenue shown against this 
property in thesale-deed of 1912 was less 
than that shown in 1897; this suggests 
that the property might have deteriorated 
in quality. The learned Subordinate Judge 
has found that although the plaintiffs’ 
fathers were. good managers, and it might 
be assumed that they were doing their 
best, they found if difficult to cultivate 
lands. situated not in their residential 
village but in a village some two miles off. 
He has further found that it was foresight 
and prudence on their part to sell the 
property distantly situated and purchase 
property in lieu of it near home where. 
cultivation could be managed by them at a 
smaller cost. This was doubly so when 
the result would be to free themselves from 
the anxiety of the old debt bearing com- 
pound interest which would otherwise go 
on swelling. He was further satisfied 
on the oralevidence that the property in 
Asanwali was better of the two, both in 
respect of the quantity of the yield and its 
price. He has, therefore, come to the con- 
clusion that the transaction was prudent 
and beneficial from every point of view. 
We agree with this view fully. He 
has further pointed out that, asa matter 
of fact, this transaction has proved very 
beneficial and has resulted in considerable 
advantage to the family. The property 
which they purehased for Rs.3,000 on the 
5th of July, 1913, is now worth about 
Rs. 6,000 and has thus appreciated con- 
siderably in value. The plaintiffs along 
with their fathers are admittedly in posses- 
sion and in enjoyment of it and they wish 
to retain it. At the same time they desire 
that the .sale-deed, by means of .which 
money was raised to acquire the property 
now in their enjoyment, should be set 
aside so that they may get back the other 
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property also. As we are agreeing with 
the view of the learned Subordinate Judge 
on the facts, we do not think it necessary 
to discuss all the oral evidence in detail 
and we content ourselves with stating that 
we accept these findings as fully justified 
by the evidence. 

It has, however, been very strongly con- 
tended on behalf of the plaintifis that even 
assuming all these findings, the whole 
transaction cannot be upheld because the 
plaintiffs’ fathers had no authority to trans- 
fer joint property in order to raise money 
to purchase fresh property, and it is urged 
that under no circumstances can a sale of a 
joint property in order to acquire fresh 
property, be justified, as it can never bea 
ease of legal necessity. As to the question 
whether it might not be a transaction for 
the benefit of the family, the argument 
that has been pressed before us is that in 
view of the pronouncements of their Lord- 
ships of the Privy Council in the case 
of Palaniappa Chetty v. Dewasikamony 
Pandara Sannadhi (2) there can be no bene- 
fit to the family unless it amounts to a 


preservation or protection of the family. 


property. 


As early as 1856 their Lordships of the. 


Privy Council in the leading case of 
Hunoomanpersaud Panday v, Babooee 
Munraj Koonweree (8) laid down the law 
as follows: “The power of the Manager 
for an infant heir to charge an estate not 
his own, is, under the Hindu Law, a limited 
and qualified power. Itcan only be exer- 
cised rightly in a case of need, or for the 
benefit of the estate. But where, in the 
particular instance, the charge is one that a 
prudent owner would make, in order to 
benefit the estate, the bona fide lender is not 
affected by the precedent mismanagement of 
ihe estate, The actual pressure on the 
estate, the danger to be averted, or the 
benefit to be conferred upon it, in the 
partieular instance, is the thing to be 
regarded." It is quite clear that the 
benefit to be conferred upon the estate was 
something distinct from mere need or the 
pressure upon it. At least this was the 
view which was accepted by this Court in 
several cases. We may only refer to the 

(2) 39 Ind. Cas. 722; 44 I. A. 247; 40 M. 709; 21 C. W. 
N.799; 15 A. L J. 485: 1 P. L. W. 697; 33M I. J. 1; 
19 Bom. L. R. 567; 22 M. L. T. 1; (1917) M. W. N. 507; 
96 O. L. J? 153; 6 L. W. 222 (P. C.). 

(3) 6 M. I. A. 393 at p. 423; 18 W. R. 81n; Sevestre 
Du Suth. P, O. J, 29; I1 Sar. P. O. J. 552, 19 E. 
«e li. 
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case of Indar Kuar v. Laka Prasad (4). 
Mahmood, J., pointed out that there was 
a distinction between litigation undertaken 
to protect the property and litigation the 
object of which was to obtain a possible 
benefit for the estate, and then remarked: 
“As a general rule, the former class of 
litigation would, no doubt, amount to legal. 


. necessity ; and in regard to the latter class 


of litigation itmay be laid down that, if 
such litigation ends in actual benefit to the 
estate, any alienation which may have been 
necessary for prosecuting the litigation 
would be valid and binding upon the 
reversioner, on the analogy of the maxim 
—he who enjoys the benefit ought to bear 
the burden also." Since then this Court 
has accepted the view that a transfer of 
joint property by the manager can be 
justified if it isnot a mere speculation but 
results in actual benefit to the estate. The 
other members of the family cannot retain 
the benefit and at the same time repudiate 
the transaction by means of which that 
benefit has been acquired. 

We do not think that their Lordships of 
the Privy Council in the caseof Palaniappa 
Chetty v. Deivasikamony PanadaraSannadht 
(2) meant to depart from the view expressed 
in Hanoomanpersaud's case (3). All that 
their Lordships remarked was that in the 
reported cases no indication was found as 
to what is the precise nature of the things 
to be included under the description 
“benefit to the estate.” Their Lordships 
then observed: “It is impossible, their 
Lordships think, to give a precise defini- 
tion of it applicable to all cases and they 
do not attempt todo so. The preservation, 
however, of the estate from extinction, the 
defence against hostile litigation affecting it, 
the protection of it or portions from injury 
or deterioration by inundation, these and 
such like things would obviously be bene- 
fits. The difficulty is to draw the line as 
to what are, in this connection, to be taken 
as benefits and what not." The case be- 
fore their Lordships was one in which a 
“shebait’ of temple property had granted 
a lease in perpetuity "solely for the pur- 
pose of getting capital to embark on the 
inoney-lending business." Their Lordships 
held that that could not beconsidered atbene- 
fit to the estate. Their Lordships, however, 
further proceeded to consider whether on 
facts the transaction was in reality bene- 


(4) 4 A. 532 at p. 543; A. W. N. (1882) 133; 2 Ind, 
Dec. (x. 8.) 1119 
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‘ficial, and came to. the conclusion that it 
was not. 

When their Lordships. themselves re- 
marked that it was impossible to give a 
precise definition of "benefit to the estate” 
applicable to all cases and that they did 
not attempt to do so, it is difficult to accept 
the contention of the learned Vakil for 
the plaintiffs that by implication their 
Lordships meant to confine the scope of 
the word “benefit” to the cases mentioned 
by their Lordships as coming obviously 
under thab head. Every case has to de- 
pend on its particular circumstances and 
facts. lt is impossible to hold that in view 
of the remark of their Lordships the view 
of this Court has been. altered so as to 
make it impossible for the manager of the 
joint Hindu family to transfer property in 
order toacquire another property in lieu of 
it. If such were the view, exchanges would 
be absolutely prohibited and managers 
would find it impossible to get rid of pro- 
perties small in extent, distantly situated 
and difficult to manage, in order to acquire 
property more beneficial and useful. The 
case decided by their Lordships of the 
Privy Council has been a subject of con- 
sideration by the Patna High Court in at 
least two cases which have been brought 
to our notice, and the view of the Patna 
Judges certainly is that this case does not 
overrule the previous decision. We may 
here refer to Sadhu Saran Prasad: Singh v. 
Brahmdeo Prasad Singh (5) and Kalika 
Nand Singh v. Shiva Nandan Singh (6). 

In the case of Tula Ram v. Tulshi Ram 
(7) it was held that “where a joint family 
property had been mortgaged to obtain a 
loan on the representation that the money 
was required for the purpose of purchasing 
certain zemindari property and the pur- 
chase was not in fact an unprofitable or 
improvident transaction but proved bene- 
ficial to the family, the debt was incurred 
for the benefit of the family and was bind- 
ing on all the members thereof.” This 
was in accordance with the previous view 
held by this Court, Later on came the case 
of Bhagwan Das Naik v. Mahadeo Prasad 
Pal (8). At page 274* the learned Judges 


S 6I Ind. Cas. 20; 2 P. L. T. 318; 6 P. L. J. 
(8) 63 Ind. Cas. 625; 3 P. L. T. 149; A. I. R. 1922 
Pat. 122 


(T) 60 Ind. Oas. 3; 18 A. L. J. 699: 42 A. 559. 


(8) 71 Ind. Cas. 959; 21 A. L. J. 971; A. I. R. 1923. 
Al. 298; 45 A. 390. 
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referred to the case decided by Mahmood, J., 
already quoted by us, and remarked that the 
mereborrowing of money to pursue litiga- 
tion, the object of which was to obtain a 
possible benefit for the estate washeld not to 
be justified under the doctrine of “legal 
necessity’ as known to the Hindu Law, 
though possibly if the litigation resulted in 
benefit to the estate, the debt would be binding 
in accordance with the principle of equity 
embodied in the maxim quoted. The learned 
Judges then referred to the case of their 
Lordships of the Privy Council and stated 
that there was nothing in the remarks in 
that case to encourage the notion that an 
adventure in the shape of a speculative 
suit which might possibly bring profit to 
the estate could possibly be regarded as 
a “benefit to the estate" ora “legal neces- 
sity.’ We agree with this view. It was 
further remarked that “the observations 
of their Lordships rather import that any 
act for which the character of ‘legal neces- 
sity’ or ‘benefit to the estate’ can be claim- 
ed, must necessarily be a defensive act 
something undertaken for the protec- 
tion of the estate already in possession, 
not an act done with the purpose of bring- 
ing fresh property into possession, and 
which may or may not be successful under 
the chances attending upon litigation.” Itis 
obvious that the transfer of family pro- 
perty in order to enable the members to 
embark upon litigation in the hope ofac- 
quiring property on the success of uncer- 
tain litigation cannot amount to justifica- 
tion. The learned Judges had before them 
the case of manager who had made four 
mortgages and spent sums borrowed in 
support of a futile claim for mutation, 
which ultimately fell, the mortgagee 
knowing that these sums had been borrow- 
ed for the purpose of that litigation. That 
case, therefore, has no resemblance to the 
ease before us. In the same way the case 
of Shankar Sahi v. Baichu Ram (9) which 
was a case where family property was 
transferred in order to acquire necessary 
funds to pre-empt other property, is not 
directly applicable. On the other hand, 
the case of Jagmohan Aghrahri v. Prag 
Ahir (10) decided by a Bench to which 
Lindsay, J., who had decided the ease in 


(9) $6 Ind. Cas, 769; 23 A. L. J. 204; L. R. 6 A. 214 
Oiv.: A.I R. 1925 All. 333; 47 A. 381. 

(10) 87 Ind. Cas. 27; 23 A, L. J. 209; 47 Al 452; A. 
L R.1925 All 618, 
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Bhagwan Das Naik v. Mahadeo Prasad Pal 
(8) was a party, goes further than even the 
present case, for there the disposal of an- 
cestral property by a Hindu father which 
was inconveniently situated and was 
not sufficiently profitable, was upheld, 
though the sále consideration was applied 
not for the purchase of fresh property 
but for the extension of the family busi- 
ness which though not of a speculative 
nature subsequently failed. On the 
strength of these authorities we are, there- 
fore, unable to hold that in no case 
can a transfer of joint property made 
in order to acquire another property in 
its place be justified. In this particular 
case we have already referred to various 
circumstances showing the foresight and 
prudence of the managers. We might 
here point out one more important circum- 
stance. At the time of the sale-deedtheonly 
male members of the family were Nathu 
Singh and Arjun Singh and Nathu Singh's 
minor child Jado Singh. The adult mem- 
' bergs were the only persons who could 
judge of the prudence and prospective 
benefits of the transaction that they were 
entering into, Nathu Singh not only acted 
as the manager of the family but also as 
the guardian of the minor son. These 
people were in the best position to judge 
whether the transaction was prudent and 
beneficial or not. That their judgment 
was not wrong has been demonstrated 


by the enormous increase in the value of. 


the property and the actual benefit which 
has acerned. Tha plaintiffs have derived 
full benefit from it and are determined to 
retain the property. Under these circum- 
stances ib seems to us impossible to allow 
them to get rid of the sale-deed by means 
of which they were provided with the 
means by which the uaencumbered pro- 
perty which they are retaining was acquir- 
ed. We have already remarked that a 
good portion of the amount was utilised 
for payment of antecedent debts which 
cannot possibly be avoided by the plaintiffs. 
Even if any small sum of money out of 
the large sale consideration had not been 
required for any legal necessity and was 
not utilised towards the acquisition of this 
other property, the sale could not be avoid- 
ed uniess it were shown that the money 
was not at all paid to the plaintiffs’ fathers 
and that the consideration which was 
actually paid was not equal to the real value 
of the property. We might in this connec- 
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tion quote the recent Full Bench case of 
Lal Bahadur Lal v. Kamleshar Nath (11), — 

Having regard to all these cireumstances 
we are of opinion that this appeal must 
be dismissed. We accordingly dismiss it 
with costs including fees in this Court on 
the higher scale. 

Z. K, Appeal dismissed. 

(11) 90 Ind. Oas. 988; 24 A. L. J. 52; A. I. R. 1925 
All. 624; L. R. 6 A. 591 Civ.; 48 A. 183. 
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OUDH CHIEF COURT. 
SECOND OrviL APPEAL No. 76 or 1926. 
October 28, 1926. 
Present:—Mr. Justice Raza. 

Syed AMJAD HUSAIN-—DzrgNDANT No. 1 
—APPELLANT 
versus 
ZAIMUL IBA —PLAINTIFF AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Mortgage—Redemption—Usufructuary |^ mortgage— 
Mortgagee to take profit in lieu of interest —Loss of 
certain plots owing to partition-——Mortgage-deed pro- 
viding renewal of mortgage or making up of deficiency 
in the event of partition —Mortgagee, whether entitled 
to deficiency of profits. 

A mortgage deed provided that, if, owing to 
partition orthe claim ofany person, the mortgaged 
property went out ofthe mortgagee's possession, then 
either the deed will be reaewed or the deficieney will 
be made up from other lands of the mortgagor of the 
same quality or rental and that if the mortgagor failed 
to make up the deficiency às provided by the deed, 
the mortgagee.will be entitled to have the deficiency 
made good through Oourt and will be liable for costs 
and damages. ‘The mortgage was possessory and 
the mortgagee was to take profits in lieu of interest. 
The mortgagee lost two plots in 1906 in consequence of 
partition and brought no suit against the mortgagor 
to enforce his rights under the condition mentioned 
above: 

Held, that in a suit for redemption by the mort- 
gagor the mortgagee cannot be allowed to claim the 
deficiency of profits from 1906 up to the date of 
redemption. [p. 779, col. 2 ] 

Second appeal agaiust a decree of the 
Subordinate Judge, Bara Banki, dated the 
30th November, 1925, upholding that of 
the Munsif, Fatehpur, dated the 28th May, 
1925. 

Mr. Niamatullah, for the Appellant. 

Mr. Rauf Ahmad for Mr. Ghulam Hasan, 


for the Respondents. 


JUDGMENT.—Thisis an appeal from 
a decree ofthe Subordinate Judge, Bara 
Banki, dated the 30th November, 1925, 
affirming a deeree of Munsif of Fatehpur, 
dated the 28th May, 1925. 

The appeal arises out of a suit for re- 
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demption. The plaintiff's father had exe- 
cuted a possessory mortgage in favour of 
the contesting defendant for Rs. 800 in 
respect of certain plots, on the 5th June, 
“1903. The mortgagee was put in posses- 
sion of the property. The annual rents 
and profits of the property amounted to 
Rs. 56-6 6. The mortgagee was to receive 
the rents and profits and to appropriate 
Rs. 54 in lieu of interest and to pay the 


remaining Rs. 2-66 to the mortgagor an- 


nually. 


The claim was resisted by the mortgagee 
(defendant No 1) on various grounds, 

The only plea which is material to this 
- appeal is this:—The mortgagee lost two 
plots out of the mortgaged property in con- 
sequence of a partition which was made in 
1906. These plots were allotted to the share 
of the plaintiff's wife, who was one of the 
co-sharers of the village. Thus the mort- 
_gagee lost possession of those two plots. 
He is, therefore, entitled to Rs. 247-14 on 
account of the loss of profits from the 
. plaintiff. 

The plea in question was not accepted 
either by the first Court. or by the lower 
Appellate Oourt. The plaintiifs claim for 
redemption was decreed on payment of 
Rs. 804-8 to the mortgagee. 

The defendant No, 1 (mortgagee) has now 
come to this Court in second appeal. 


In my opinion there is no force in this 
appeal. I have examined the mortgage-deed 
in suit very carefully. I think the deed 
was rightly construed by the learned Sut- 
ordinate Judge. In my opinion what was 
intended by the parties to the deed was 
that the mortgagee was to look to the rents 
and profits of the property only for his 
interest. Itis true that he lost possession 
of two plots in 1906 in consequence of the 
partition mentioned above, but he kept 
quiet when his security became diminished 
and brought no suit against the mortgagor 
or his representatives to enforce his rights 
under tbe sixth clause of the deed. The 
clause of the deed runs thus:— 

"That ifowing to the partition or the 
claim of any person the mortgaged property 
goes out of the mortgagee's possession then 
either the deed will be renewed or the de- 
ficiency will be made up from other lands 
of the mortgagor of the same quality or 
rental. Ifthe mortgagor fails to make up 
the deficiency as provided by the deed, the 
mortgagee will be entitled to have the 
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deficiency made good through Court and 

shall be liable for costs and damages.” 
Now the mortgagee cannot be allowed to 

claim the deficieney of the profits from 1906 


.to the date of the present redemption suit. 


I think the mortgage in suit is usufructu- 
ary mortgage. In any case the parties are 
bound by the terms of the deed. The 
view taken by the learned Subordinate 
Judge in this case is supported by the 
following decisions:— 

Mata Din v. Ahmad Ali (1), Mahadeo 


 Tewari v. Sitla Bakhsh Singh (2) and 


Khuda Bakhsh v. Alim-un- nissa (3). 


The decision of their: Lordships of the 


Privy Council in the case of Partab Bahadur 
Singh v. Gajadhar Bakhsh Singh (4) also 
helps the plaintiff in this case. 

I think no case has been made out to 
disturb the judgment of the learned Sub- 
ordinate Judge. Hence I dismiss the appeal 
with costs. The decree of the lower Appel- 
late Court is confirmed in all respects. 

G. H. Appeal dismissed. 

'(1) 24 Ind. Cas. 874; 1 O. L. J. 263. 

(2) 65 Ind. Càs. 408; 8 O. L. J. 660; A. I. R. 1922 
Oudh 102. 

i 27 A. 313; A. W. N. (1904) 273; 1 A. L. J. 715. 

4) 24 A. 521; 29 I. A. 148; TO. W. N. 97; 4 Bom. 
L. R. 845; 8 Sar. P. C. J. 310 (P. C.. 
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PATNA HIGH COURT. 
LETTERS Patent ÁPPEAL No. 79 or 1925. 
May 28, 1926. 
Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster, 
BODHA GANDERI—PrLaiNTIFF— 
APPELLANT 
VETSUS 


ASHLOKE SINGH—Derenpanr— 


RESPONDENT. 

Possession—Person in possession without title --Dis- 
possession by another~ Right to be restored to posses- 
sion—Transfer of Property Act (IV of 1882), s, 8— 
‘Immoveable property.’ 

A person who has been long in possession of pro- 
perty though unable to make outa valid title thereto 
is entitled to be restored to possession if he is 
dispossessed by another person who is not able to 
show a better title to the property. [p. 781, col. 1.3 

Quare.—Whether a fruit tree intended to be used 
for the enjoyment of its fruits and not as timber is 
‘immoveable property.  !p. 780, col. 2.] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Ross, dated the sth 
July, 1925, setting aside a decision of the 


Subordinate Judge, Second Court, Arrah 
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dated the 2nd August, 1922, reversing that 
of the Munsif, Third Court, Arrah, dated 
the 5th December, 1921. 

Messrs. P. Dayal and R. Lal, for the Ap- 
pellant. 

Mr. L. N. Sinha, for the Respondent. 

JUDGMENT. 

Miller, C. J.—The plaintiff in this case 
sued for recovery of possession of a mango 
tree standing on what las been referred 
to as plot No. 246in Mouza Biswambhar- 
pur of which the defendants are the tenants. 
It appears that in the year 1911 the land- 
lords of the village made a gift of, this tree 
to the plaintiff apparently in eonsideration 
of his past services. The gift was evi- 
denced by a written document but it was 
not registered as required by law assuming 
that the.interest transferred was immove- 
able property. Accordingly the document 
eould not be, and in faet was not, put in 
evidence on behalf of the plaintiff in 
proof of his title. He proved, however, 
that since the year 1911 up to the year 1919 
when he was dispossessed by the defend- 
ants hehad been in undisputed possession 
of this mango tree without any opposition 
on behalf of the maliks and enjoying 
the fruits thereof. Inthe year 1911 there 
had been some dispute between the defend- 
ants and the maliks as to the right to 
possess the plot of land No. 246 on which 
the mango tree stood. The defendants’ 
holding was adjacent to that plot. In the 
result & compromise was arrived at between 
them whereby of the five mango trees 
standing on the plot the defendants were 
allowed to have the use of thethree eastern- 
most whereas the other two were retained 
by the maliks whose case was that this 
particular plot was theirbagh. At the same 
time on payment of nazarana the land in 
plot No. 246 was settled with the defendants 
the tenants of the neighbouring holding. 
It is quite clear, however, that that settle- 
ment expressly excluded the two western 
«mango trees from tbe possession of the 
defendants. Shortly afterwards the land- 
lords made a gift of one of these two mango 
trees to the plaintiff and as I have said 
he has remained in possession ever since 
except for some dispute which arose be- 
tween him and the defendants in, I think, 
the year 1912 when some criminal pro- 
ceedings were instituted by the defendants 
but were withdrawn upon the understand- 
ing that the defendants would not en- 
deavour to take the fruits of that tree until 
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they had proved their title in à Civil Court. 
I havereferred to these facts which have 
been found by the learned Subordinate 
Judge on appeal because it is necessary 
to see at the outset exactly what the title 
claimed by the plaintiff and the defendants 
respectively in the property is. It is clear 
from what I have stated that if the interest 
which the plaintiff took was an interest in 
immoveable property and if the mango tree 
is to be regarded as immoveable property 
then the gift to him in 1811 which was not 
registered was not a valid gift and he can- 
not prove his title by production of that 
document. It is equally clear from the 
facts found by the learned Subordinate 
Judge to which I have just referred that 
the defendants themselves also had no title 
to this mango tree Their main defence 
was that it was irue two trees had been 
left in possession of the landlords at the 
time.of the disputein 1911 and that one 
of them had been given to the plaintiff 
but that both these trees had subsequent- 
ly been cut down, one by the landlords 
themselvesand the other by the plaintiff, 
This case, however, was not substantiated 
and the evidence called to support it was 
disbelieved by the learned Subordinate 
Judge. The Subordinate Judge in the 
result found that thegift being a gift of 
moveable and not immoveable property did 
not require aregistered document and he 
gave a decree in favour of the plaintiff. 
On appeal to this Court by the defend- 
ants the main point which seems to have 
been argued before the learned Judge, Ross, 
J., was that mango trees are not timber 
within the meaning of the definition clause 
in the Transfer of Property Act. By that 
Act, 8.3, immoveable property does not 
include standing timber, growing crops 
or grass. Ross, J, in a considered and 
very careful judgment dealt with the author- 
ities on the subjeet both in this country 
and in England and arrived at the con- 
clusion that in the particular circumstances 
of this ease and having regard to the fact 
that this tree was not intended to be used 
as timber but was intended and wasin 
fact used by the plaintiff for the purpose 
of enjoying ths fruits fromit,it must be 
regarded as immoveable property and not 
moveable. Although the subject is one 
about which there has been considerable 
difference of opinion in this country and 
although the decisions upon it are some- 
what conflicting I am not prepared to differ 
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from the decision arrived at by Ross, J. 
But the matter does not end there for this 
is acase in which the plaintiff being in 
lawful possession and having been in 
lawful possession for eight years was sud- 
denly dispossessed by the defendants. If 
the defendants could make out that they 
had a title to the tree in question then I 
think undoubtedly the plaintiff would not 
be able to recover but asthe defendants 
have no title whatsoever to the tree as 
appears from the facts found by the lower 
Appellate Court thea thesiluation is this:— 


As between two persons who are unable to . 


make out a valid title one is in possession 
and has been in possession for several 
years. He is suddenly dispossessed by 
another who has no better title than the 
person whom he dispossesses, in fact he has 
no title at all. In these circumstances it 
seemstome that the plaintiff 18 entitled to 
be restored to possession of this tree. The 
defendants had no right whatever to dis- 
possess him and, if they do, whatever may 
be histitle heclearly can seek the aid of 
the Court to be put back in such possession 
as he had before being dispossessed by 
those wlio had no title. The judgment of 
Ross, J., will be set aside and the plaintiff 
will be given a decree declaring that he 
is entitled to recover possession from the 
defendants. The plaintiffis entitled to his 
costs here and before Ross, J. 
Foster, J.—1 agree. 


A, N. A, Appeal allowed. 


CALCUTTA HIGH COURT. . 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 4 or 1926. 

April 16, 19:6. 

Present :—Sir Lancelot Sanderson, Kr; 
Chief Justice, and Justice Bir George 
Claus Rankin, Kr. 

KISSEN GOPAL KARNANI— 
PLAINTIFF—-APPELLANT 
VETSUS 
SUKLAL KARNANI-—DEFENDANT— 

: RESPONDENT, 

C. P. C. (Act V of 1908), s. 151, 0. IX, r. 8~—Insol- 
vency of plaintiff —Procedure—Dismissal of suit for 
‘mon-appearance, legality of—Court, duty of. 

Where the plaintiff in a suit on the Original Side 
ofa High Court is adjudicated as an insolvent, the 
.proper procedure for the Court on being informed of 
the insolvency is to call upon the Official Assignee 
.fo state whether he intended to continue the suit, 
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and on his deciding to continue the suit to make an 
order for furnishing security for the costs of the suit 
within a specified time. The dismissal of the'suit on 
the ground of non-appearance of the plaintiff without 
taking any such steps is illegal and the Court has 
power either under s. 151, C. P. O., or under iis in- 
herent power to set aside the order of dismissal and 
D the suit for the ends of justice. [p. 782, cols. 1 
& 2. 

Per Rankin, J.—ltis quite wtong to apply O. IX, 
r. 8,O. P. C, to a party who has ceased to have any 
interest in the proceedings and who does not make 
default by, staying away. [p. 783, col. 1.] 


Appeal against a decree of Mr. Justice 
Pearson, dated the 19th November, 1925. 

Messrs. S. N. Banerjee and H. C, Mozum- 
dar, for the Appellant. 

Messrs. S. C. Roy and S. C. Dass, for the 
Respondent, 

JUDGMENT. 

Sanderson, C.J.—This isan appeal 
by Kissen Gopal Karnani, the plaintiff in 
the suit, against a judgment of my learned 
brother Mr. Justice Pearson made on the 
19th of November, 1925. 

The application, in respect of which the 
judgment was delivered, was an applica- 
tion for an order thatthe suit might be 
restored and that the decree and order 
passed by Mr. Justice Pearson on the 12th 
November, 1924, striking out the suit might 
be set aside in reviewor otherwise and 
thereafter the suit be proceeded with. | 

The suit was brought by the plaintiff to 
recover an alleged balance of salary and 
the plaintiff took out a summons under 
Chap. XIIIA ofthe Rules of this Court. 
Certain directions were given with regard 
to the filing of the written statement, as 
to the giving of discovery, and directions 
were made that the case should be placed 
in the Daily List of the 9th May, 1994. 

On the 17th April, 1924, the plaintiff was 
adjudicated insolvent at the instance of a 
person, who had obtained an ex parte de- 
cree against him in Bombay. On the 14th 
May, 1924, it appears that the defendant's 
Attorney wrote to the Official Assignee 
asking whether the Official Assignee was 
desirous of being substituted in the place 
of the plaintiff and pointing out that in’ 
that case the Official Assignee would have 
to give security for costs. 

it was stated that no answer. was sent to 
that letter. 

On the 19th June and on the 1st July, 
1924, the appellant's Attorney wrote to the 
Official Assignee and it appears that to 
both those letters replies were gent by the 
Official Assignee asking the appellant to 
go and see the Official Assignee. The ap- 
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pellant has sworn that in answer to the two 
letters, which were sent by his Attorney, 
the Offieial Assignee pointed out that as he 
had not been called upon by the Court to 
be substituted, in the place of the insolvent 
plaintiff, he would wait until he was ealled 
upon to doso. , 

The suit did not come into the Daily 
List until the 12th November, 1924, al- 
though, asI have already said, an order 
had been made thatit should be placed in 
the Daily List on the 9th May, 1924. 

On the 12th November the suit came 
on for hearing. The learned Judge was 
informed that the plaintiff had been ad- 
judicated insolvent. No one appeared on 
behalf of the plaintiff and the suit was dis- 
missed with costs. 

On the 30th June, 1925, the adjudication 
was annulled, the appellant having paid 
off the decree-holder who, it was stated, 
was the ónly creditor of the appellant. The 
annulment order was not drawnup until 
the 4th August, 1925. On the 17th August 
notice of this application was given to the 
defendant. It was not heard until the 19th 
November, 1925, when the learned Judge 
dismissed the application with costs. 

In my judgment, when the suit was be- 
fore my learned brother in the first in- 
stance, viz., in November, .1924, and when 
the learned Judge was informed that the 
plaintiff had become insolvent, the Court 
should have called upon the Official As- 
signee to state whether he intended to 
continue the suit, and if the Official As- 
signee decided that he would continue the 
suit, it would then have been necessary for 
the Court to make an order that he should 
give security for costs of the suit within a 
specified time. 

That was not done, and, with much res- 
pect to the learned Judge, I am of opinion 
that the plaintiffs suit should not have 
been dismissed without such steps, as I 
have indicated, being taken. 

If the learned Judge had been informed 
that the plaintiff's Attorney had written to 
the Official Assignee asking him to proceed 
with the suit andthat the Official Assignee's 
answer had been (as was alleged) to the 
effect that he did not propose to take any 
steps until he was called upon to do so 
by the Court, I am convinced that the 
learned Judge would not have dismissed 


‘the suit., 


The only question, in my judgment, in 


. this appeal is, whether this Court has juris- 


KISSEN GOPAL KARNANI t. SUKLAL KARNANI, 


therefore, the learned Judge's 


[98 I. O. 1926) 


dietion to set right the mistake, which,in my 
opinion, has been committed. 

I am of opinion that this Court has 
jurisdiction, whether it be under s. 151 of 
the O.P. C., or whether it be under the 
inherent jurisdiction of the Court, to make 
such order as may be necessary for the 
ends of justice.. 

In my judgment, therefore, the learned 
Judge's order of the 19th November, 1925, 
and the decree dismissing the suit must be 
set aside. It follows that a further order 
is necessary, viz., that the suit do proceed 
in the ordinary cause. 

The appealis allowed with costs. The 
plaintiff is entitled to the costs of the pro- 
ceedings before Mr. Justice Pearson on the 
19th November, 1925, and the order dismiss- 
ing the suit is set aside. 

Rankin, J.—1 agree. 

In this case the plaintiff having become 
insolvent, it is suggested that action was 
rightly taken underr. 8 of Or, IX of the 
C. P. ©. It is quite true that the suit had 
not abated, but it was a defective suit. 
The only plaintiff on the record being a 
plaintiff who could take no steps whatever 
the judgment against him was improper. 
Order IX, r. 8 provides as follows: "Where 
the defendant appears and the plaintiff 
does not appear, when thesuit is called 
on for hearing, the Court shall make an 
order that the suit be dismissed, unless the 
defendant admits the claim. . . . .. " Bo, 
in any case to which r. 8 is applicable, the 
Court has no discretion but to dismiss the 
suit. It seems to me that r. 8 cannot be 
intended to apply in any case wheré there 
is a defective suit and thereis known to 
be no person in the position of the plaintiff 
who has any right or duty to appear. If, | 
original 
order is supposed to have been made under 
O. IX, r.8, it was made under a complete 
misapprehension as to the position. If is - 
said now that the only remedy of the ap- 
pellant was either by himself or by the 
Official Assignee to come in time under 
O. 1X, r. 9and ask that the suit might be 
restored. Inmy opinion that has no appli- 
cation to this case. In such a case it is 
necessary before there can bea default on 
the part of any one that some steps should 
be taken to have the suit made a competent 
suit once again. The provisions for doing 
that are contained in O. XXII, r.8 and I 
agree with the contention of the learned 
Counsel for the appellant and with the 
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' opinion of Mr. Justice Farran in the case 
of Lekhraj Chunilal v. Shamlal Narrondas 
(1) that, “what the section contemplates 
is that the Court should fix a time within 
which the Assignee may decline to con- 
tinue the suit, and to give security for the 
' costs thereof," In this ease a letter had 
been written by the defendant's Attorney 
to the Official Assignee asking him whe- 
ther he would continue and mentioning 
that if he wanted to continue he would 
have to find security. That is an entirely 
different thing from an order made in the 
presence of the Official Assignee giving 
him a definite time within which to elect 
and state what security the Court would 
require him to furnish. When the Official 
Assignee has been heard on that and knows 
what is required, he caa then determine 
either to take upthe suit or toleave the 
suit alone. Bat the Official Assignee in 
this case never wasin that position. In 
my judgment the position is very much the 
same as the position in the case dealt with 
by the judgment delivered by Lord Shaw 
in the case of Debi Bakhsh Singh v. Habib 
Shah (2). It is quite wrong to apply O. IX, 
r. 8 to a party who has no longer any inter- 
est in tHe proceedings and who does not 
make default by staying away. I think, 
therefore, that by one way or another Mr. 
Justice Pearson had power to discharge 
his previous order, which, after all, was 
only an ex parte order, and I think that this 
Court on appeal from him has also power 
to set the matter right. 


À. N. A. Appeal allowed. 

1) 16 B. 404; 8 Ind. Dec. (x. 8.) 749. 

2) 19 Ind. Cas. 526; 35 A. 331; 17 C. W. N. 829; 11 

A. L. J. 625; 18 0. L. J. 9; 15 Bom. L. R. 640; 11 M. 
. T. 33; (1913) M. W. N. 566; 25 M. L. J. 148; 16 O. 

O. 194; 40 I. A. 181 (P. C). 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 3 
or 1925. 
July 27, 1926. 
Present :—Mr. Justice Jackson. 
KRISHNAN CHETTY— APPELLANT 
VETSUS l 
AVUDAYAMMAL— RESPONDENT. | 
C. P. C. (Act V of 1908), s. si— Order determining 
whether rarity applying for execution of decree is 
representative of decree-holder, whether appealable. 

Anappeal lies against an order determining whe- 
ther a party applying for execution is or is not the 
yepresentative of the decree-holder. 


DHAMPAT RAI CHATURVEDI V. ALLAHABAD BANK, LTD. 
- Krishnama Chariar v. Appasami Mudaliar (ly 
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relied on. 

Appeal against the order of the Court 
of the Subordinate Judge,  Ramnad at 
Madura, in A. S. No. 152 of 1924, preferred 
against that of the Court of the District 
Munsif, Satur, in E P. No. 164 of 1924, in 
O. S, No. 391 of 1917, Additional District 
Munsif's Court. Srivalliputtur. 

Mr. W., S. Subrahmanya Iyer, for the Ap- 
pellant. 

Mr. C. A. Seshagiri Sastri, for the Re- 
spondent. 

JUDGMENT.—The short point taken 
on appeal is that the lower Appellate 
Court erred in holding that no appeal lies 
against an order determining whether a 
party applying for execution is or is not 
the representative of the decree-holder. 

It has been held in this Court since 1901, 
Krishnama Chariar v. Áppasami Mudaliar 
(1), that in these circumstances an appeal 
does lie, and in mere maiters of procedure 
nothing is gained by questioning the estab- 
lished rule. 

Accordingly I allow the appeal, and re- 
mand the appeal for re-hearing in the lower 
Appellate Court. Costs will be costs of the 
appeal. 


V. N. V. Appeal allowed, 
(1) 25 M. 545; 12 M. L. J. 280. 





OUDH CHIEF COURT. 
Srconp Cuvin APPEAL No. 461 or 1924, 
April 26, 1926. 

Present:-—Mr. Justice Misra and 
Mr. Justice Raza. 
DHANPAT RAE CHATURVEDI-- 
DEFENDANT No. 1—APPELLANT 

: versus 
ALLAHABAD BANK, Limtirzp, 


LUCKNOW, AND ANOTHER—RESPONDENTs., 

Contract Act (IX of 1872), ss. 188, 189—-Principal 
and agent—Manager of business—Power to borrow-—- 
Usual course of business—Emergency—Benefit to prin- 
cival, 

An agent in charge of a business has implied 
authority to bind his principal by raising a loan for 
the purposes of the business where his act is justified 
by an emergency or is in the usual course of the 
particular business. Where the principal has been 
benefited by the money borrowed by an unauthorised 
agent either by the principal receiving the. money 
directly or by its having beén spent in meeting his 
legal liabilities, the principalis equitably bound to 
return the money tothe extent that he has derived 
benefit therefrom. [p. 785, cols. 1 & 2.] . 

Heramba Chandra Pal Chowdhury v. Kasi Nath 
(D, Reversion Fund and Insurance Company Limited 
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4. Maison Cosway, Ltd. (2) and Suppayya Patter v. 
Dawood Haji Ahmad Sait (3), relied on. 

Second appeal against a decree of the 
‘Subordinate Judge, Mohanlalganj, Luck- 
now, dated the 9th September, 1924, setting 
aside that.of the Munsif, South Lucknow, 
dated the 31st August, 1923. | 

Mr. Hyder Husain, for the Ap pellant. 

Mr. Khaliquezaman for Mr. Wasim, for 
No. 1 Respondent. 


JUDGMENT.—This is an appeal from 
a decree of the learned Subordinate Judge 
of Mohanlalganj, Lucknow, dated the 9th 
September, 1924, setting aside a decree of 
the learned Munsif (South Lucknow), dated 
the 3ist August, 1923. — 

The facts of this case, so far as 1t 1s 
necessary to state them forthe purpose of 
disposing of this appeal, are as follows :— 

The defendant No. 1, Dhanpat Rai 
Chaturvedi, is the proprietor of a Printing 
Press at Lucknow which carries on its 
business under the designation of the 
Church Mission Congregation Press. The 
defendant No. 2, Parsotam Lal Ohaturvedi, 
who is a distant maternal uncle of the 
defendant No.1 managed the business of 
the press. He, in the capacity of the 
Manager, opened a current account in the 
Allahabad Bank Limited, (plaintiff), on the 
19th August, 1920. By the close of the 
year the press stood in need of some money 
which the proprietor apparently was not 
in a position to supply. The Manager 
wrote to the Allahabad Bank on the 16th 
December, 1920, for permission to overdraw 
the current account of the press, The 
occasion which compelled the Manager to 
arrange with the Bank for the honouring 
of the overdrafts was in connection with 
the printing of Patwari forms, the largest 
order ever received by the press. When 
the time for printing came the pay of the 
servants wasin-arrears and in these circum- 
stances the Manager asked the accountant 
of the Bank for permission to overdraw, 
which was eventually granted. Various 
sums were overdrawn and paid by the 
Manager of the press from time to time. 
On the 19th July, 1922, an overdraft balance 
of Rs, 1,883-8-3 was found due against the 
press. The plaintiff Bank demanded the 
sum; but the defendant No. 1 disclaimed 
all responsibility and contended that the 
defendant No. 2 was not the Manager, that 
hehad no power to overdraw and that the 
overdfafts could not bind the press or its 
proprietor. The present suit was brought 
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under these circumstances. . The defendant 
No. 2 admitted the claim, urging that the 
debt was contracted for the purposes of the 
press and was spent in the business con- 
nected with it and the defendant No, 1 
had full knowledge of all this. 

The first Court dismissed the suit as 
against the proprietor, but decreed it as 
against the defendant No. 2. The plaintiff 
Bank appealed. The appeal was allowed 
and the claim of the plaintiff was decreed 
against the defendant No. 1 by the lower 
Appellate Court, The defendant No. 1 has 
now come to this Court in second appeal. 
In our opinion the appeal is concluded b 
the findings of fact. 

It has been found that the defendant- 
No. 2 was the Manager of the press and had 
full powers to do all things necessary for 
the business. He had power to receive 
money and spend it in the business. There 
exist numerous cheques drawn by him as 
Manager and cashed by the Bank. There 
existed no limitation on his authority so far 
as the public or the persons dealing with 
him were conversed. All the money, which ` 
the Manager drew from the Bank, was 
entered in the books of the press. He 
used to draw the money from the Bank and 
deposit sums which were received by the 
press from its customers. This state of 
affairs continued for not less than one yéar 
and a half and the total amount of money 
taken from the Bank amounted to 
Rs. 8,893-15-9. The total deposits within 
the period in suit amounted to Rs. 7,043-5-6. 
Out of the sum taken out of the Bank no 
less than a sum of Rs. 8,059-1-0 has been 
traced towards the expenditure of the press. 
The balance could not be traced owing to 
the irregularity of the account books of 
the press. The press would not have been 
able to carry on the business but for the 
help received from the Bank. The pro- 
prietor must be presumed to.have known 
the condition of the accounts as well as the 
fact that the business of the press was 
being carried on with the help of over- 
drafts. He acquiesced in the procedure 
and reaped advantagefromit. The defend- 
ant No. 2 had implied authority to borrow 
and borrowed in exercise of. that authority 
for the purposes of the press. It was neces- 
sary to contract the debt for carrying on 
the business of the firm of which the de- 
fendant No.-2 was in full charge and the 
debt was in fact contracted with the know- 
ledge of the proprietor. The defendant 
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No. 1 must be deemed to have ratified the, 
transaction in suit under the circumstances 
of the case, 

All these findings are based upon admis- 
sible evidence and must be accepted in 
Second appeal. When these findings are 
accepted (as they must be accepted) the ap- 
peal must be dismissed. 

Under s. 188 of the Indian Contract Act 
an agent having an authority todo an act 
has authority todo every lawfulthing which 
. is necessary in order to do such act. An 
agent having an authority to carry on a 
‘business has authority to do every lawful 
thing necessary for the purpose or usually 
done in the course of conducting such busi- 
ness. Under s. 198 of the same Act, an 
agent has authority, in an emérgency, to do 
allsuch aets for the purpose of protecting 
his principal from loss as would be done 
by & person of ordinary prudence, in his 
own case, under similar cireumstances. 

It was-held in the case of Heramba Chan- 
dan Pal Chowdhury v. Kasi Nath (1) that 
- an agent has implied authority to pledge 
the credit of his principal for what is neces- 
sary to the successful management of the 
business, and as usual, an agent in charge of 
& business has implied authority to bind 
his principal ‘by raising a loan for the pur- 
` poses thereof, only if his act is necessary 

or is usual in the management of the 
‘particular ‘business or is justified by an 
emergency. It was held further-that if the 
implied authority of an agent to raise a 
loan is not established, but it is proved 
that the: sum ‘borrowed, or a portion thereof, 
has been applied for the benefit of the 
business, the creditor is entitled to be 
“reimbursed by the principal tothe extent 
"hé has been benefited. In the case of 
‘Reversion Fund and Insurance Company 
Limited v. Maison Cosway, Ltd. (2) the 
managing director of the defendant com- 
pany was, by the terms.of his appointment, 
prohibited from borrowing money on be- 
half of the company, unless specially 
authorised so to do by the company, 
' Without authority from the defendant 
'^ompany, ‘he borrowed money -on its behalf 
‘from ‘the plaintif company, which money 
he-applied in -discharging existing legal 
debts of ‘the defendant company. The 
plaintiff company knew through its officers, 
when the advance was made, that the 

9 10.1. 7. 199, 

. (2) (1913) 1 K. .B. 364; 82. J. K. B. 512; 108 L, T, 
<87; 20 Manson 194; 57:8..J. 144, 
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managing director of the defendant com- 
pany had no authority to borrow on its 
behalf. It was, however, held that the 
plaintiff company was entitled to recover 
from the defendant company the amount 
advanced notwithstanding its knowlege as 
before mentioned. | : 

As pointed out in Suppayya Patier v. 
Dawood Haji Ahmad Sait (3) where the 
principal has been benefited by the money 
porrowed by the unauthorised agent from 
the plaintiff, either by the principal having 
received the money directly or by its 
having been spent in meeting his legal 
liabilities, the principal is equitably bound 
to return to plaintiff the said money to 
the extent that he has derived benefit 
therefrom. 

“Where, however, an aet done by an 
agent is not done in the ordinary eourse of 
business or falls outside the apparent scope 


of his authority, the prineipal is not bound 


by such aet, even if the opportunity to do 
it arose out of the agency, and it was pur- 
ported to be done on his behalf, unless 
he expressly authorised it, or adopted it 
by taking the benefit of 14 or otherwise. 
And in partieular, where the agent ob- 
tains the money or property ofa third per- 
gon by means of any such aet, the principal 
is not responsible, unless the money or 
property or the proceeds thereof have 
been received by him, or have been applied 
for his benefit, in which casehe becomes liable 
to the extent of the benefit received.” (See 
Halsbury’s Laws of England, Vol. 1, pages 
302 and 203). 

There is no doubt that the money was 
urgently wanted forthe press and it was 
used in the business of the press. The 
press would have surely stopped if the 
money had not been borrowed. Under these 
circumstances the learned Subordinate 
Judge was perfectly right in ‘holding that 
the defendant No. 2 has implied author- 
ity to borrow . money on behalf of the 
press and he borrowed the same in exercise 
of that authority and the defendant No. 1 
s Hable to. pay the same. In our opinion 
the judgment of the learned Subordinate 
Judge is quite correct. The claim -was 
properly decreed against the defendant 
No. 1 (appellant). | 

We dismiss the appeal with costs, The 
decree ofthe lower Appellate Court is con- 
Armed in all respects. 

Appeal dismissed, 


ALN, A. l c 
(3) 32-Ind. Cas, 763; (1915) M. W. N. 761, 
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 PATNA HIGH COURT. 
LETTERS Patent ÁÀPPBAL No. 15 or 1925. 

' ‘June 1, 1926, 

: Present Sir Dawson Miller, KT., 
Chic Justice, and Mr. Justice Foster. 
QHANDERCHOOR DEO AND OTHERS— 

ee _ PLAINTIFFS — APPELLANTS 
versus 
BANWARI LALL AND OTBERS—DRFENDANTS 
RESPONDENTS. 

Landlord and tenant—Co-sharer. landlords—Trans- 
fer of tenanéy—Recognition by some co-sharers alone, 
effect. of—Other. co-sharers, remedies of—Jotnt. pos- 
session. 


Where a co-sharer landlord sues for ‘possession on 
the ‘ground that he has not consented to a transfer 


to n&w-tenants the proper decree to make is a decree . 


for^joint- possession with the tenants to the extent of 
the plaintiff's share. [p. 787, col. 1.] 


A co-sharer landlord who has recognised a transfer 


cannot be allowed to go back upon his word and 
ejeet the tenants whom he has recognised even from 
his:own ‘share on the ground that his recognition 
alone -was not the recognition of the whole body of 


landlords and, therefore, was not binding either upon , 


him or upon his có-sharers. [p. 787, col. 2.] 

Letters'Patent Appeal against the deci- 
sion of Mr. Justice Adami, dated the Ist 
February, 1926, setting áside a decision of 
the “Subordinate ‘Judge, Monghyr, dated 
thé 19th December, 1922, which modified 
that of the Munsif, 2nd Court, Begusarai, 
dated the 28th May, 1921. 

Messrs. S. Saran and L. K. pm for the 
Appellants. ' 

Mr. Anand Prasad, for the Respondents, 

J UDGMENT. 

Miller, C. J.—The original plaintiff, 
Babu Kunj Lal, was a co-sbarer landlord 
ofa separate takhta bearin g Tauzi No. 8205 
in Mauza Mohammadpur Raghunath. He 
' had an interest to the extent of a one-third 
share in that estate. The other two-thirds 
share belonged -to the parties who were 
originally' the defendants second party and 
the defendants third party in the suit, the 
interest ofthe defendants third party bav- 
-ing . passed to the defendants second party. 
The suit was instituted by Babu Kunj Lal 
to recover possession of a certain holding 
in the village from the defendants first 
‘party who had purchased the holding at 

a sale in execution of a money decree 
e the original tenants who are the 
defendants fourth party in the suit. It 
appears that after the purchase in execution 
by tbe first party or principal defendants 
their tenancy was recognised by the co- 
sharer landlords of the plaintiff but was 
not recognised by the plaintiff himself. 
* The plaintif, therefore, brought the present 
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‘suit claimingto oust the purchasers from 


possession on the ground that they had not ' 
been recognised by the whole body of land- 
lords and were, therefore, not entitled to’ 
remain in possession as there is in the 
villageno custom of transferability without 


the consent of the landlord. 


After the suit wasinstituted the defend- 
ants third party, the co-sharer landlords, 
who had at that time acquired the whole 
of the remaining interest were transferred 
from the category of defendants to the : 
category of plaintiffs. Therefore, at the time 
when the suit was tried all the co-sharer 
landlords were on the record as plaintiffs. 
The claim made by the original plaintiff 
was for recovery of khas possession as well 
as for mesne profits of the whole holding. 
Alternatively he claimed for possession of © 
his share, that is to say, a third share 


jointly with the principal defendants, the 


purchasers. ’ 

The Munsif before whom the case came ` 
for trial decreed the plaintiffs’ suit with 
costs, declared the plaintiffs’ title. in - 
respect of the disputed land and ordered. 
that they should recover possession by dis-- 
possession of the defendants together. with, 
wasilat to be ascertained later on. ~... 

On appeal the Subordinate Judge ‘varied 
the decree of the Munsif to this extent that 
the added plaintiffs who were originally 
the defendants second party were not to. 
get possession of anything . and that the. 
principal defendants, the purchasers, were 
to remain in possession of two-thirds of. 
the land in suit as tenants under theadded .- 
plaintiffs, Harish Chandra and Banwari Lal, 
on payment of rent. 

On second appeal to this Court the case 
was heard before Mr. Justice Adami who 
reversed the judgment of the Subordinate 
Judge and restored that of the Munsif. I 
ought toadd that theappealto this Court 
was brought by the added plaintiffs, that 
is to say, the co-sbarer landlords of the 
two-thirds interest in the property. The 
original plaintiff was apparently content 
with the decision of the Subordinate Judge 
which awarded him joint possession with 
the tenant purchasers of a one-third share 
in the holding. The reasons which induced 
the learned Judge of this Court to overrule 
the decision of the Subordinate Judge and 
restore that of the Munsif were that the 
effect of the Subordinate Judge's decision 
would beto split up the holding, the result 
of which would be that the plaintiff No. 
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would be in khas possession of a one-third 
share while the principal defendants would 
be tenants of the other two-thirds share 
paying rent, he assumed, to the added 
plaintiffs. This position he considered was 
an impossible one and great difficulties 
would arise because under the Bengal 
Tenancy Act rent receipts must be grant- 
ed by all the landlords and in the same 
way the recognition to be effective must be 
a recognition by the ‘whole body of land- 
lords, and asin the present ease only two 
out of the three landlords had recognised 
thé principal defendants as tenants he 
considered that he must hold that such a 
recognition could not amount toa consent 
of the landlords toa transfer of the hold- 
ing, a consent which must be made by 
the entire body in order to make it good. 

No authorities appear tohave been cited 
to thelearned Judge when the case came 
before him in second appeal. I cannot help 
thinking that thara is agraat deal to be 
said for the view taken by Mr. Justice 
Adami in" this case, and had this been a 
case of firat impression I an not at all sure 
that the diffieulties which he' pointed out 
would not have appeared to meinsuperable, 
but a number of: authorities have been 
referred to us in which it has been held 
that in similar circumstances, where a co- 
sharer landlord sues for possession on the 
ground that he has not consented to a 
transfer to new tenants the proper decree 
to make is a decree for joint possession 
with the tenants to the extent of the 
plaintiffs share. The cases in which this 
principle appears to have been laid down 
are Hossein Mahomed v. Fakir Mahomed (1) 
a decision of Sir Lawrence Jenkins, Ohief 
Justice of the Calcutta High Court and 
Mookerjee, J., and the case of Gajadhar 
Ahir v, Bhikari Lal (2) also a decision of two 
Judges ofthe Calcutta High Court in which 
again joint possession to the extent of an 
eight-annas share was  &warded to the 
plaintiff in somewhat similar circumstances, 
There are other cases, for example Radha 
Kishun v. Bhagwat Prasad (3) which is a de- 
cision of this Court. In the present case it 
has been pointed out that the plaintiff and 
his co-sharers were collecting their rents 
separately, and this possibly may account 
for the act that there had been recognition 
‘by some of the co-sharer landlords and no 

(1) 4 Ind. Cas. 740; 10 C. L. J. 618. 


(2) 27 Ind. Oas. 228; 18 O. W. N, 1011. 
(3) 38 Ind. Cas. 72; 1 P. L, W. 19; (1917) Pat. 76. 
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recognition on the part of the others but 
the appellants themselves recognised the 
defendants as their tenants. The original 
plaintiff having obtained a decree in his 
favour in the lower Appellate Court to the 
extent of his one-third share was content 
with that decision and he is not an appellant 
before us to-day nor was he an appellant 
in the appeal before Adami, J. I think 
that in these circumstances we should be 
slow to allow the appsllants who have 
recognised the tenants as their tenants to 
turn round and join with the original plaint- 
iff in an endeavour to oust those whom they 
have recognised from their tenancy even 
tothe extent of their own share. I am 
not awareof any case similar to the pre- 
sent inwhich the landlords who had in 
fact recognised the tenants afterwards 
endeavoured to turn them out on the ground 
that their recognition alone was not that 
ofthe whole body of landlords and, there- 
fore, was not binding either upon them- 
selves or upon their co sharers. I am in- 
clined tothink even apart from the deci- 
sions I have referred to thatin a case Jika 
the present we should not allow the co- 
sharer landlords who have recognised the 
tenants to endeavour afterwards to go back 
upon their word and endeavour to turn 
them out even from their own share in 
the tenancy although their co-sharera are 
raising no objection. In these cireum- 
stances it seemsto me that the decision of 
the learned Judge must be set aside and the 
decision of the Subordinate Judge restored. 
This appeal will be allowed with costs. 
The appellants are also entitled to the costa. 
of the appeal before Adami, J. 
Foster, J.—I agree. 


A. N. A. Appeal allowed. 


aevi terea 


MADRAS HIGH COURT. 
SgcoNp Orvin APPEAL No. 106 or 1923. 
December 15, 1:25. 

Present :—J ustice Sir William Watkins 
Phillips, Kr., and Mr. Justice Odgers. 
OHILAKALAPUDI MOOLASWAMI 
AND OTHERS—DEFENDANTS Nos. 2 To 4— 
APPELLANTS 
Versus 
GURRAM TATAYYA, MINOR, BY NHxT 
PRIEND TIKKA SARVARAYUDU 
——PLAINT: FF No. 2— RESPONDENT. 


Minor—Guardian, gross negligence of—Review, whee 
ther máintainable—Minor, remedies of. 


“Include such à case. 


on e- on n 
188 

. Ifan infant desires to have a decree set aside on 
the ground that his next friend had neglected his 
interests and Bad not put forward on his behalf good 


grounds of.defence which were available, a suit and 
not an application by 2 ay of review is the appropriate 


semadya Lp. 188, col. 2 


Turu Ponniyya v. Viranna Viranna (3), fol- 
Tu 
"S Raghubeir Dyal Sahu v, Bhikya Lal Misser (1), dis- 
sented ftom, ` 


Second appeal against the decree of the 
Court-of the Additional Subordinate Judge, 
Rajahmundry, in A. S. No. 88 of 1921, (A. S. 
No. 120 of 1921, on the file of the District 
Court, Godavari), preferred against the 
decree, of the Court of the Additional Dis- 
trict Munsif, Rajahmundry, in O. B. No. 13 
of 1990, 

."Mr. K. Ramamurthi, for ihe Appel- 
lants. 

Mr, G, Lakshmana, for the Respondent. 

J UDGMEN T. 

Phillips, J.—This is a suit by the first 

plaintiff to set aside a decree in a prior 


suit brought by his guardian during his 
minority and for recovery of 
property. The lower Appellate Court has 


the suit 


found that the earlier decree was obtained 
owing to the gross negligence of the first 
plaintiff's guardian and has consequently 
held that itis not binding on the first plaint- 
iff nor upon his legal representative, the 


. 9nd plaintiff. 


Objection is taken both to the finding 
sof fact that there was gross negligence and 
also to the procedure adopted by the plaint- 
iffs. In coming to the finding that there 


- was gross negligence, the lower Appellate 


Court has found that the first plaintiff's 


guardian put forward a. false recital in the 


plaint, made a false admission in the Appel- 
late Court and omitted to adduce most 
important evidence which was within her 
power. On these facts I must accept the 
finding that there was gross negligence. 

As regards the second point, it is con- 
tended on the authority of Raghubar Dyal 
Sahu v. Bhikya Lal Misser (1) that the 
proper procedure was forthe plaintiffs to 
apply for review ‘of the decree in the first 
suit and not by way of a separate suit. 
The judgment of Field, J., in Raghubar Dyal 
Sahu v. Bhikya Lal Missir (1) does cértainly 

seem to take this view, but his observation 
is purely obiter and is not supported by 
any very cogent argüments. He merely 
statese that thé ‘provisions of the O.P. 0, 
relating'to review are sufficiently wide to 
He does not state to 
(1) 13 C, 69; 6 Ind. Dec. (x. a.) 48. 
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which partieular provision he refers, al- 
though the section relating to review con- 
tains various grounds on which review 
may be granted. He also appears to draw 
a distinction between a minor's remedy for 
setting aside a decree obtained by fraud of 
collusion and his remedy against a decree 
obtained by gross negligence, He does 
not give any authority for this distinction. 
This dictum was approved in Beni Prasad 
v. Lajja. Ram (2) but in that case also it 
was unnecessary for the decision of thé 
suit. In arecent case in this Court, Chun- 
duru Ponniyya y. Viranna Viranna (3) 
the view of the Caleutta Court was dissent- 
ed from and it was held thatthe plaintiff 
could maintain a suit if the guardian ad 
litem had seriously neglected his interests. 
With all respect, I agree with the viéw 
taken in that case and accordingly dismiss 
the appeal with costs. 
Odgers, J.—I agree. I do not think 
that any good ground has been shown for 
distinguishing a case of gross negligencé 
on the part of the guardian of the minor 
from that offraud‘and éollusion. The case 
cited in support of the distinction is Raghu- 
bar Dyal Sahu v. Bhikya Lal, Misser. (1) 
where Field, J., observes that “if an infant 
desires to have a decree set aside on thé 


ground that his next friend had neglected 


his interests, and had not put forward on. 
his behalf good grounds of defénce which 


were available, the proper procedure Would 


be to apply for | review” and in the opinion 
of the learned Judgethe provisions of the 
O. P.O. were sufficiently wide tò include 

such a case. He-does not, howéver, te 
Within what particular clàü&e of what ii 

now O. XLVII, r. 1, the matter would tell 
and it isto be noted that this is an opinion 
expressed obiter in the course of his judg- 
ment which does not seem to have beèh 
concurred in by the other Judge. The 
suit was dismissed on the ground that the 


plaintiff failed to establish any case of fraud 


and no decision has been cited to us where 
asuit has been dismissed on thé ground 
that the proper remedy in Such à case ‘was 
to come by way of review and mot by suit, 
The judgment in Beni Prasad v. Lajja Rü 
(2) adopts the E deeision but itis 
Sus noteworthy ‘that there thè learned 
Judges held t ài even if they ‘were to. oe 


(2) 35 Ind. Cas. 63; 38 A. 452; 14 A. L. J. 438. ~ 
(3) 70 Ind. Cas. 668; 45 M. 495; 15 L. W. 4 
To W, N 218; A. I, R. 1922 Mad, $78; d i i 
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that a minor could avoid a decree golely 


on the ground of gross negligence, they 
did not think that in the case before them, 
gross negligence had been 
Reference was also made to Gregory v. 
Molesworth (4) in which it was held that a 
minor could come by what was then called 
a bill of'review. This seems to have given 
some ground to the appellantin this ease 
for supposing that the word “review” is 


the samein the old equity practice as it is 


in the C. P. C. This, I think, would be an 


exceedingly dangerous analogy to proceed 


upon. We know that in the Ohancery 
proceedings were commenced by a bill, 
whereas on Common Law side, they were 
commenced by a writ. I, therefore, agree 
with the decision of Spencer and Ramesam, 
JJ. in Chunduru Ponniyya v. Viranna 
Viranna (9) where they dissent from the 
opinion expressed by Field, J., in Raghubar 
Dyal Sahu v, Bhikya Lal Misser (1) and 
hold that the plaintiff was entitled to main- 
tain a suit, if the Court was satisfied that 
his guardian ad litem had seriously neglect- 
ed his interests. 

"On the question of fact I have nothing 


to add and I agree with Phillips, J., that: 


the appealmust be dismissed with costs. 
V. N. V. "^ Appeal dismissed. 
(4) (1747) 3. Atk. 626; 26 E. R. 1160. 


Cum | sarekna TER 


OUDH CHIEF COURT. 
First Crvin APPRAL No. 72 oF 1225. 
October 27, 1926. | 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
UMAN SHANKAR AND ANOT4ER— 
DEFENDANTS—-ÀPPELLANTS 
| VETSUS 
RAM NATH AND OTHERS—PLAINTIFFS 
— RESPONDENTS. 
Usurious Loans Act (X of 1918)—Interest—Power 
of Court to reduce interest—Guiding principles. 

“A Gourt, while using freely the provisions of the 
Usurious Loans Act to relieve cases of genuine bard- 
ship should at the same time refrain from interfering 
where the rate of interest charged in a deed repre- 
sents arate which is justified by the economic condi- 
tions of the area in which the transaction has taken 
place, the character of the borrower and the nature 
of the security. | l 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Gonda, dated the 
91st July, 1925 ' 

Mr. Naim Ullah, for the Appellants. 
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Mr. Bishehswar Nath Sirivastava, for the 
Respondents. 

JUDGMENT.—This is an appeal 
against a decree passed upon the basis of 
a deed of simple mortgage which was exe- 
cuted on the 8th September, 1923. There 
were three grounds of appeal. The learned 
Counsel forthe appellants has not argued 
on‘ either of the first two grounds and has 
stated that heis unable to support them. 
He has argued, however, that the rate of 
interest agreed- to be paid in the deed in 
suit was exvessive, within the meaning of 
the Usurious Loans Act (Act X of 1918) 
and that if ought to have been reduced, 
The amount of the principal of the deed 
in question eannot be reduced under the 
provisions of Act X of 1918 as the amount of 
consideration was based upon an agreement 
purporting to close previous dealings and 
create a new obligation at a date more than 
six years from the first of the transactions 
included inthe agreement; but it would 
be open to this Court to reduce the inter- 
est üpon the principal under the provisions 
of the aforesaid Act. The rate of interest, 
which the parties agreed was to be paid on 
the principal amounts secured by the deed 
of the 8th September, 1923, was 185ths 
per cent. compoundable with six monthly 
rests. As the suit was instituted on the 
23rd December, 1924, the amount of inter- 
est which had accrued at the date of the 
institution was not very great. We have 
carefully considered what principles should 
guide this Courtin applying the provisions 
of the Usurious Loans Act. (Act X of 1918), 
In our opinion a Oourt, while using freely 
the provisions of the Act to relieve cases 
of genuine hardship, should at the same 
time refrain from interfering where the rate 
of interest charged ina deed represents a 
rate which is justified by the economic 
conditions of the area in whichthe trans- 
action has taken place, the character of 
the borrower, and thenature of the secu- 
rity. It would be positively mischievous 
to attempt tolay down anything like a 
general rate of interest which should prevail 
in the various parts of Oudh and in each 
case we consider that the Court should 
apply its mind carefully to local conditions; 
and while on one side protecting debtors 
from unfair and unconscionable conditions 
should on the other side protect creditors 
against a diminution of the interest upon 
the obligations into which .their debtors 
have entered which would be against the 
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reasonable interests ofthose who are engag- 
edin money-lending as a business. Apply- 
ing these principles weare of opinion that 
there is no need in this particular case to 
reduce the amount of interest provided by 
the deed. Wes therefore, dismiss this ap- 
peal with costs. 


A, N, A. c Appeal dismissed. 
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MADRAS HIGH COURT. 
Szcosp Civin APPEAL No, 72 or 1924. 

i August 27, 1926. 
Present:—Mr. Justice Curgenven. 
PAKKIRI MAHAMED ROWTHER— 
DEFENDANT No. 1— APPELLANT 


versus 
BAVA MOIDEEN ROWTHER AND 
OTHERS—PLaINTIFF AND DEFENDANTS 
Nos. |, 2 AND 12— RESPONDENTS. 

Muhammadan Law—Suit to set aside alienation by 
co-sharer—Principle of equity to allot property alien- 
ated to alienor's share, applicability of to Muhammadan 
tenants-in-common—Compromise of suit with some 
parties, effect of. s 

Where an alienation by a co-sharer is set aside, it 
is open to the Court on principles of equity to allot 
the property alienated to the alienor's share on parti- 
tion. This rule is not confined to alienation by 
"Hindu co-parceners but applies to alienstions by 
"Muhammadan co-sharers as well. 

The fact that a plaintiff has settled his claim as 
against some of the defendants is no bar to the 
application of the rule as between the parties whose 
elaims have to be adjudicated upon. 


Second appeal against a decree of the 
‘Court of the Subordinate Judge, Kumba- 
konam, in A. S. No. 20 of 1923, presented 
against that of the Court of the District 
Munsif, Valingiman, in O. S. No. 235 of 
1920. 

“Mr. K. S, Jayarama Iyer, for the Appel- 
lant. 

Mr. C. A. Seshagiri Sastri, for the Re- 
spondents. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaint- 
iff, a member of a Muhammadan family, for 
a declaration that certain alienations made 
by his mother, the first defendant; are not 
binding on him and for partition of the 
property thus alienated and other family 
property and the recovery of his seven- 
twelfths share, The plaintiff compromised 
with all the alienees except the 11th defend- 
ant, who acquired a portion of the pro- 
perty from the mother’s vendee, the 12th 
defendant. The lith defendant preferred 
an appeal, contending in the first place 
that the sale was binding on the plaintiff 
and, if that was to be held against, asking 
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that the eguities should beso adjusted in 
the partition that he should’ get the whole 
item purchased 

The learned Subordinate Judge after up- 
holding the District Munsif's decision on the 
first point has found himself unable to 
accede tothe latter course, the reason which 
he gives being that, unlike undivided co- 
parceners of a Hindufamily, Muhammadan 
co-heirs own their property as tenants-in- 
common. I do not think there is any such 
distinetion between joint tenants and ten- 
ants-in-common as seems.to be implied, as 
each species of tenant is in theory entitled 
to a definite share in each item of property. 
Indeed this objection has not been pressed 
here. Against the appellant's proposal, 
however, it isurged that, in order to ad- 
just the equities, all the parties to the parti- 
tion and all the properties liable to be 
divided must be before the Court and 
that the plaintiff, by settling his claims 
against the other alienees, has rendered this 
condition impossible of satisfaction. I do 
not think there is substance in this objec- 
tion. The settlements with the other alie- 
tiees have had the effect that the properties 
held by them are no longer liable to parti- 
tion since the plaintiff has lost any interest 
he had in them. The only parties remain- 
ing are the plaintiff himself, his mother the 
first defendant, hissister the 2nd defendant 
and the llth defendant and the only pro- 
perties for division are those which are in 
their hands. The adjustment of equities 
whieh the llth defendant asks.for need 
have been no concern of the other alienees, 
supposing the settlement had not taken 
place, because it would only necessarily 
have involved an assignment to the mother 
ofthe whole of the item aequired by the 
llth defendant and a proportionate reduc- 
tion in the other property allotted to her. 
Iam unable to see why this could not be 
done in the presence of the parties still 
upon the record. I accordingly allow the 
appealand set aside the decree. The case 
will go baek tothe first Court with instruc- 
tions that, if possible, the whole of item 
15 should be taken as the, mother's share 
on partition while the plaintiff should be 
given aseven-twelfths share outof some 
or allof the remaining items. The appel- 
lant will get his costs of this appeal and 
will recover the Court-fees paid in appeal 
here and below. 

V, N. V. 


A. N. À. "Appeal allowed: 
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OUDH CHIEF COURT. 
SECOND OIvIL APPEAL No. 187 or 1926. 
e October 28, 1926. 
Present :—Mr. Justice Hasan. 
“GAYA PRASAD SINGH AND OTHERS— 
_Derenpants—APPBLLANTS 


: ; versus 
SOMESHWAR NATH SINGH anv 
OTHERS— PLaINTIFFS— RESPONDENTS. 
Co-owners—Right to erect structures on joint land— 

Building put up by co-owner without consent of others, 
demolition of, when Courts will order—Other co- 
owners, remedy of. ee 
' A structure erected by a co-owner on joint land is 
not liable to be demolished "merely because it was 
erected without the consent of the other co-owners, 
The remedy of the other .co-dwners is to obtain a 
decree, for partition unless special | circumstances 
necessitating au order for demolition of the struc- 
ture exist. 


Appeal against a decree of the Sub- 
Judge, Sultanpur, dated the 22nd April, 
1926, confirming that of the First Munaif, 
in addition to strength at Sultanpur, dated 
the 25th March, 1995. . | 

Mr. K. S. Hajela, for the Appellants. 

' Mr. J. N. Chak, for the Respondents. 


 JUDGMENT.—This is the defendants’ 
appeal from the decree of the Subordinate 
Judge of Sultanpur, dated the 22nd of 
April, 1926, affirming the decree of the 
Munsif of the same place, dated the 25th 
of March, 1925. 

The suit, out of which this appeal 
arises, relates to a 4 biswansis area in plot 
No, 2504 old—1069 new, over which the de- 
fendants have raised certain structures. 
The plot in’ question is held by the parties 
in under-proprietary tenure as co-sharers. 
The relief granted by the Courts below is 
of joint possession and also of the removal 
of the structures. 

The lower Appellate Court has founded. 
its decision on the sole ground that the 
plot in question is the joint property of the 
parties and that, therefore, the defendants 
had no right to raise the structures. It 
observes: ‘The respondent took the 
earliest opportunity to stop the appellant 
from erecting a new building on the joint 
land and he was within his rights, ir- 
respective of any material damage to him 
at present in the ejectment of the common 
Jand.” This, in my opinion, is an erroneous 
view of the rights of co-sharers ina joint 
property. The principle applicable to such 
class of cases is stated by their Lordships of 
the Privy Council in Midnapur Zemindary 
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Company Lid, v. Naresh Narayan Roy (1). 
The plaintiff's remedy, if any, is to obtain 
a partition but there may be circumstances 
in which the Court would permit the de- 
molition of structures set up by one co- 
sharer against the wishes of the other on 
joint property. Such circumstances were 
pointed out in a decision of my learned 
brother, Gokaran Nath Misra, J., in the 
case of Parmar v. Mohan (2). . 

The decree of the lower Appellate Court 
is, therefore, set aside and as it has pro- 
ceeded on a preliminary point the record 
of the case is returned to that Court under 
O. XLI, r. 23, of the C.P. CO. with direc- 
tions that the appeal in it be reinstated 
to its original number in the register of 
appeals and decided according to law. 
In giving his decision the learned Sub- 
ordinate Judge may bear in mind the 
two cases to which reference has been 
made inthis order. If parties so desire 
additional evidence may be admitted. 
Oosts here and hitherto will abide the 
event. 

A. N. A, Case remanded, 

(1) 80 Ind. Cas. 827; 51 0. 631; A. I. R. 1924 P. C. 
144; 26 Bom. L. R. 651; 47 M. L. J. 23; 35 M. L, T. 
169; (1924) M. W. N. 723; 29 O. W. N. 34; 20- L. W. 
710; 511.A. 993; L. R. 5 A. (P, O) 137; 93 A. L.J. 
16; 3 Pat. L. R. 193; 6 P. L. T. 750(P. C. 

(2) 95 Ind. Cas. 364; 3 O. W. N. 564; A. I, R. 1926 
Oudh 412; L. I, 7. A. (O.) 337, 


PATNA HIGH COURT. . 
MISCELLANEOUS ÁPPEAL No, 241 oF 1925, 
May 3, 1926. 

Present : —Mr. Justice Das and 
Mr. Justice Foster. 

UPENDRA CHANDRA SINGH— 

J UDGMENT-DEBTOR— APPELLANT 
yersus 
Sardar OHRANJIT SINGH- Decrex- 
HorbER-—HRESPONDENT. 

Sonthal Parganas Settlement Regulation (III of 
1872), ss. 5, 9—~‘Suit,’ whether includes execution pro- 
ceedings—Haecution of decree passed before notifica- 
tion—-Court which passed the decree, jurisdiction of— 
C. P. C. (Act V of 1908), ss. 38, 89—Transfer of decree 
for execution, legality of. 

The word ‘suit’ in s. 5 of the Sonthal Parganas 
Settlement Regulation of 1872 does not include pro- 
ceedings in execution of the decree made ina suit. 
Section 9 of the Regulation does not, therefore, oust 
the jurisdiction of a Court which passed a decree Le- 
fore the publication of a notification under s 9 of the 
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Regulation to exeoute the same against properties 
situate in the Sonthal Parganas after such a notifica- 
tion. [p. 792, col. 2.] 

The special Court in the Sonthal Parganas is not 
subordinate to the Civil Court at Bhagalpur and the 
latter Court has, therefore, no jurisdiction to send a 
decree passed by it for execution to the former. [p. 
793, cola, 1 & Z.] « l 

 Migcelláneous appeal:from an ordér of 
the Subordinate Judge, Bhagalpur, dated 
the 22nd August, 1925. 

Messrs. S. M. Mullick and S. N. Palit, for 
the Áppellant. 
^ Mr. Kailas Pati, for thé Respondents. 


JUDGMENT. 
- Das, J.—This appealis directed against 
the order of the learned Subordinate Judge 
of Bhagalpur dated the 22nd August, 1925, 
by which he has overruled certain objec- 
tions to the execution proceedings institut- 
ed by the respondent against the appellant. 
Only one point has been taken before us; 


and it is this: that having regard to s, 5 of- 


Regtilation III of 1872, the Bhagalpur Court 
has no jurisdiction to entertain the applica- 
tion for execution or to sell the properties. 
Oné of the properties sought to be sold is 
in the Sonthal Parganas; and it is not dis- 
puted that a settlement is now being made 
ofthe Sonthal Parganas for the purposé of 
ascertaining and recording the various 
interests and rights in the land. That being 
the position, the appellant relies upon s, 5 
of Regulation III of 1872. 


In order to understand the argument, it 
is necessary to remember that the notifica- 
tion under s. 9 inregard to the settlement 
was published in the Gazette long after the 
pronouncement of the decree which is 
sought to be enforced in these execution 
proceédings, but before the presentation of 
the application for execution. It is accord- 
ingly argued on behalf of the respondent 
that s. 5 of the Regulation has no applica- 
tion; and that the Civil Court in Bhagalpur 
has complete jurisdiction to entertain the 
application for execution and to proceed to 
sell the properties. On behalf of the appel- 
lant, itis contended that the term “suit” 
has not been used in the Regulation in its 
narrow sense as being terminated by the 
decree made by the first Court but in a 
broad sense as including the proceedings in 
execution of the decree made in the suit; 
and reliance was placed on a decision of 
this Court in Baijulal Marwari v. Thakur 
Prosad Marwari, ©. R. No. 60 of 1925. . 


It may be conceded that the term “suit” 
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has been used in a very broad sense in 
various Statutes; but the question is in 
what sense that term has been used in the 
Regulation. The bar of jurisdiction is with 
respect to suits in regard to 

(a) any land or any interest in, or arising 
oubof,land  . ; 

V the rent or profits of any land, or 

(c) any village headship or other office 
connected with any land. 

. Paragraphs (b) and (c) have no applica- 
tion whatever: In order tō bring the case 
within para. (a) it must be established 
that an execution proceeding which seeks 
to have immoveable properties of the judg- 
ment-debtor sold in pursuance of the decree 
is à suit in regard to any land or any 
interest in, or arising out of land. As was 
pointed out by the Judicial Committee in 

Maha Prasad Singh v. Ramani Mohan Singh 
(1), “the aim of the provision was to prevent 
any clash of jurisdiction between different 

Courts in matters relating to land until 

such time as the Government proclaimed 

the settlement to be completed—a very in- © 
telligible policy when itis considered that 
on the results of such suits between in- 
dividuals might depend the entries which 
must be made in the settlement records." 
But no elash of jurisdiction is to be appre- 
hended after the decree has decided the 
rights of the parties. The objeet of an exe: . 
eution proceeding is to enforce the decree 

already passed; and, in my. opinion, a care- 

ful consideration of the scope and the object 
of the Regulation does notsuggest the inter- 
pretation that the term “suit” was used in 
the Regulation in a broad sense as inelud- 
ing the proceeding in execution. 

The position wil be made abundantly 
clear on a reference to the provision of the 
Code relating to execution. Section 38 
says: 

“A decree may be executed either by the 
Court which passed it, or by the Court to 
which it is sent for execution.” 

Now itseems to me that this provision: 
was wholly unnecessary if proceedings in 
execution were regarded as proceedings in 
the suit. An application in the suit must 
obviously be made to the Court in seisin of 
the suit; and the Legislature is not in the 
habit of making provisions as to matters 
whieh do not require legislation. The 


(1) 25 Ind. Cas. 451; 42 O. 116 at p. 143; 18 0. W. 
N. 994; 16 M. L. T. 105; (1914) M. W. N. 565: 1 L. W. 
619; 20 C. L J. 331; 27 M. L. J. 459; 16 Bom. L. R 
824; 41 L A. 197 (P. C). 
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Legislature obviously took the view that it 
was necessary to make provision on this 


point; and, on grounds of convenience, it. 


decided that the Court which passed the 
decree should be the Court to execute the 


. decree, unless that;Court sends it for exe- 


cution to anofher Oourt. What I wish to 
emphasize in this connection is that, 
although an.applieation for execution has 
to be presented to the Court which :passed 
the decree, itis only by legislative sanc- 
tion that that is so; which, I think, must 
lead to the inference that an application for 
execution was notregarded by the Legis- 
lature as an application in the suit itself. 
For instance, the Legislature did not think 
it necessary to provide that an application 
forthe appointment ofa Receiver, or an 
application for the issue of an injunction, 
which are undoubtedly applications in the 
suit itself, should be madeto the Court in’ 
seisin of the suit, It assumed that position 
as obvious in the nature of things. ^ ~ " ` 


Then there is another aspect of the case 
which [ must not omit to consider. The 
suit itself was instituted in the Civil Court 
under the provision of the O. P. O.. That 
being the position, where was the decree- 
holder to present his application for exes 
cution? Section 38 of the Code to which 
I have already referred says that a decree 
may be executed either by the Court which 
passed it or by the Court to-which it is sent 
for execution. It was contended before us 
on behalf of the appellant that here is a 
clear provision that the decree may be sent 
for execution to another Court, and it was 
insisted that the Civil Court should have 
gent the decree for execution to the Special 
Court in the Santal Parganas. Butsuch an 
argument is an impossible one, as I shall 
presently show. Section 38 of the Code 
read with s. 39 shows that the Court which 
passed the decree is primarily the Court to 
execute the decree but that such a Court 
may send the decree for execution to an- 
other Court either on the application of the 
decree-holder or of its own-motion, only if 
certain conditions are satisfied. Here the 
decree-holder did not ask the Court to 
send the decree for execution to another. 
But the Court might of its own motion 
send the decree for execution to another 


Court: but s. 39 (2) shows that it could 


only send it for execution “to any subordi- 
nate Court of competent jurisdiction.” 


Now the Special Court in the Santal Par- 
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ganas is not a Court subordinate to the Civil 
Qourt at Bhagalpur. In'my opinion, there 


„is no jurisdiction in, the Civil Oourt at 


Bhagalpur to send the decree for execution 
to the Special Court inthe Sonthal Parganas. 
Under the O. P. ©. (which governed the pro- 
cedure in thiscase) the decrée-holdér was en- 
titled, even bound to present his application 
for execution in the Court which passed the 
decree. He did not apply for the transfer of 
the decree to the Special Court in the Sonthal 
Parganas, and the Court of its own motion 
could.not send the decree for execution to 
that Court, In my opinion, the Court which 
passed the decree has complete jurisdiction 
to execute the decree. 

Reliance was, however, placed on the 
decision of thisCourt in Batjulal Marwari 
v. Thakur Prosad Marwari, C. R. No. 60 of 
1925. The decision of the learned Judges in 
that case was based, noton the construction 
of the Regulation, but on the view that 
proceedings in execution are proceedings 
in the suit. But this position cannot be 
maintained, having regard to the decision 
of -the Judicial Oommittee in Ram Kirpal 
v. Rup Kuari (2) which was not placed 
before the learned Judges. The facts were 
these: The appellant had brought a suit 
against the respondent for certain reliefs 
including one for mesne profits. He 
obtained a decree in due course. He applied 
for the ascertainment of the mesne profits 
in theexecution department and this was 
resisted on the ground that the decree did 
not award any mesne profits to the appel- 
lant. The District Judge, Mr. Probyn, 
decided on the 20th December, 1867, that 
the decree did ‘award mesne profits to 
the appellant. Proceedings with a view 
to obtaining execution were then taken by 
the appellant and he applied for mesne 
profits estimated at a large sum of money. 
The judgment-debtor again objected that 
the mesne profits not having been awarded, 
were not claimable; and the question arose 
whether the order of Mr. Probyn dated 
the 20th December, 1867, operated as res 
judicata so as to bar the right of the judg- 
ment-debtor to re-agitate the question in- 
volved in the decision. The Allahabad High 
Court decided that the order passed by Mr. 
-Probyn in theexecution department could 
“not be regarded as an order passed in 
the suit itself and that the question of 
res judicata did not fall to be consider- 


(2) 6. A 269 at p. 274; 11 I. A. 37; 4 Sar. P. 0. J, 
489; 3 Ind. Dec. (x. s.) 718 (P. O.). 
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ed. The Judicial Committee accepted the 
first proposition, but not the second. They 
referred to their decision in Mungul 
Pershad iDichit v. Grija Kant Lahiri (3) 
for the proposition that the binding force 
of a judgment ar order depends, not upon 
the rule of res judicata as enunciated in 
the Code, but upon general principles of 


‘law; but they were of opinion that “the 


matter decided by Mr. Probyn was not 
decided in a former suit, but in a proceed- 


.ing of which the application, in which the 
. orders reversed by the High Court were 


made, was merely a continuation.” Now a 
clear distinction is drawn by the Judicial 
Committee between a proceeding in the 
suit itself and a proceeding which is a 
eontinuatton of the suit; and, in my 
opinion, we cannot ignore the distinction 
in considering whether proceedings in exe- 
cution are cemprehended within the term 


“suit” as used in the Regulation. In my 


opinion, they are not; and I must, there- 
fore, affirm the order óf the Court below 
and dismiss the appeal with ‘costs. 

It follows that the application, which 
has been made in the appeal, must be re- 
fused. 

Foster, J.—1 concur in the final order, 
A. N.A. Appeal dismissed. 


(3) 8 0.51; 11 C. L. R. 113; 8 I. A. 123; 4 Sar. P. 
C. J. 249; 4 Ind. Dec. (N. s.) 32 (P. O.). 
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BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 672 or 1924, 
October 12, 1925. 
Present:—Mr. Justice Fawcett and 

Mr. Justice Madgavkar. | 
PURSHOTTAM KHUSHAL SHET 
GUJ UR AND orHERS—DEFENDANTS— 

APPELLANTS 
versus 
-GANPATI GOPAL RISBUD--PLAINTIFF— 
RESPONDENT. 

Bombay Land Revenue Code (Act V of 1879), s. 160 
—Attachment of khoti lands by Government —Khot's 
right to sue for possession on unauthorised alienation 
by tenant—Khoti nisbat lands of Kolaba District, 
‘alienation of—Tenant's powers— Presumption. 

A temporary attachment of a village does not 
affect the other rights which a khot of the village 
might have independently of the right of manage- 
ment. Therefore, a watandar khot can suefor posses- 
‘gion of his khoti nisbat lands which have been alienated 
-by the tenant without his consent in spite of an 
attachment of the land by Government under s. 160 
of the Bombay Land Revenue Code. [p. 794, col 2.] 

Throughout the Kolaba District the presumption is 
that a tenant of a khot has no unrestricted right of 
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alienation and the burden of proof is on the tenant to 
show that an unrestricted right of alienation exists in 
a village within that District. [p. 795, cal. 2.] 
. [Case-Iaw discussed.) < 
“Second appeal from the decision of the 
Joint Judge at Thana, in Appeals Nos. 39 
and 40 of 1923, confirming that of the Sub- ' 
ordinate Judge at Roha, in Ciyil Suit 
No. 102 of 1921. S VER 
FACTS are stated in the judgment of 
Mr. Justice Madgavkar. 
Mr. A. G. Desai, for the Appellants. . 
Mr. P. A. Bhat, for the Respondent. 
JUDGMENT. 
Fawcett, J.—The first question before 
us is, whether the lower Courts have erred 
in holding that the plaintiff has a right to 
bring the present suits. On this point there 
is the decision in Ahmed Ballu Dabir v. 
Ganesh Vishnu Pandse (1) that the tempor- 
ary attachment of the village would not 
affect the other rights which the khot 
might have independently of the right 
of management. Such right of management 
would, of course, cover acts such as letting 
out. waste or uncultivated lands in the 
village, which he ean do in his capacity as 
a khot: see Secretary of State for India 
v. Wasudeo (2). But here we are concerned 
with acondition against the alienation of 
certain khott nisbat lands without his 
consent. In my view, such a condition 
would be part of the terms of the tenancy 
on which the lands were held, and the 
khot would still be the landlord in spite 
of the Government attachment. See- 
tion 160, para. 1, of the Bombay Land 
Revenue Code shows that an attachment 
under that section is mainly directed to 
the protection of the public revenue and 
is without prejudicein other respects to 
the rights of individuals. No doubt, under 
para. 2 of that section, the Collector is 
entitled to manage the lands attached and 
to receive all rents and profits accruing 
therefrom for the time being, but the 
words are that the Collector "shall be en- 
titled to" do these aets of management, not 
that in every ease the superior holder is 
debarred from doing such acts, In the 
present case, it is not alleged or proved 
that the Collector did, in fact, exercise the 
power ofthe khot, which is now in ques- 


tion, namely, the power of sanetioning the 


alienation of khoti nisbat lands. On the 
contrary, the Record of Rights entry, Ex. 
(1) 73 Ind. Cas. 1035; 25 Bom. L. R. 521 at p. 525; 


A. I. R. 1923 Bom. 462. 
` (2) 31 B. 456 at p. 459; 9 Born, L. R 718; 
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À in appeal, seems clearly to show that 
the Collector wenton the basis that no 
alienation required such sanction, so that 
presumably he never exercised this power. 
Again, another point to be borne in mind 
is that the plaintiff is, as held by the 
Court below, a watandar khot, and this 
gives him higher rightsthan he might have, 
if he were an ordinary khot. In this con- 
nection, I may refer to the remarks in 
Bhukaiji Ramchandra Oke v. Nijamal 
Khan (3) and in Ahmed Ballu Dabir v. 
Ganesh Vishnu Pendse (1). Then we have 
the further fact that in Ganpati Gopal v. 
Secretary of State for India (4), the attach- 
ment has been declared to be illegal so 
that the khot's rights are really unaffect- 
ed by that attachment. The case, there- 
fore, is entirely different from the one that 
was under consideration in Ramchandra 
Narsinha Mahajan v. Collector of Ratnagiri 
(5). Consequently, I think, there can be no 
doubt that the plaintiff had a right to 
sue; and this also covers his right to re- 


cover mesne profits of the lands, if he suc- 


ceeds in his suits. It isnot shown that 
the mesne profits of the lands that would 
otherwise have gone tothe khot have, in 
fact, been paid to the Collector or any other 
person. . 

The second question in the appeal is, 
whether the lower Courts have improperly 
placed the onus of proof in regard to the 
custom of unrestricted alienation, which is 
pleaded by the defendants. The question 
of onus is, no doubt, to some extent, im- 
material ina easelikethis, where, in fact, 
evidence was adduced on each side. But, 
in any case, I do not think thatzany suffi- 
cient ground has been shown for saying that 
the lower Courts wrongly placed the onus 
upon the defendants to prove the custom 
alleged. This follows from judicial author- 
ity, which practically amounts to establish- 
ing a presumption that the khot's per- 
. mission to ¿an alienation of khoti nisbat 
lands is necessary in any khoti village in 
the Kolaba District. In Hari Gaun Bha- 
gade v. Gangadhar Vithal Gulavni (6) this 
question of onus was in fact argued; but 
as it is not referred to in the judgment of 
Scott, C. J., the contention that the bur- 
den of proof should have been put upon 


3) 8 B. 525 at p. 528; 4 Ind. Dec. (N. s.) 725. 

4) 83 Ind. Oas. 370; 48 B. 599; 26 Bom L. R. 751; 
A, I. R. 1925 Bom. 44. 

(9) 7 B. H. O. R. A. C. J. 41, 

(6) 37 Ind. Oas. 299; 18 Bom, L, R, 446; 


permission of the kot; and in 
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the shot was presumably vetoed by the 
Court. I think this is supported by the 
wording of the proviso to s. 38 of Bombay 
Act I of 1865, which seems to contemplate 
that the general rule is that a tenant of 
the khot has no unrestrieted right of 
alienation; and the corresponding s, 9 of 
Bombay Act I of 1880 clearly did put the 
burden of proof on the tenant. However 
that may be, the decision in Gopal Anant 
Bhavat v. Bhagirthi Gopal Gokhale (7) un- 
doubtedly adopted the view that through- 
out the Kolaba District a khoti tenant 
could not transfer his holding without the 
regard 

khoti nisbat lands, with which s. uc 
now concerned, that ruling in effect lays 
down the presumption I have mentioned. 
It is, of course, still open to a tenant to 
prove a contrary custom in regard to his 
particular village, unless, of course, it has 
already been decided thatno such custom 
exists in the village. ButI think, in view 
ofthe rulings just referred to, the burden 
of proof undoubtedly rests upon him to 
show that an unrestricted right of alienation 
exists in his village; and according to the 
proviso tos, 38 of the Act of 1865 he would 
have to show that it also existed prior to 
1865. On the other hand, as has been 
laid down in Nagardas Sobhagyadas v. 
Ganu Balu (8) he may be able to satisfy 
this requirement by evidence of more 
recent transactions, from which an inference 
that the custom existed from prior to 1865 
will arise. Butin the case of this par- 
ticular village (Malak) we have the fact that 
it has already been held in Ganpati Gopal 
v. Secretary of State for India (4), that “it 
has been established by custom that a 
permanent tenant of khoti nisbat land 
cannot transfer without the consent of the 
khot.” No doubt, that was a suit between 
the khot and Government, but, in the 
absence of strong evidence to show that 
the finding, I have just mentioned, is 
erroneous, 1t 18 one which must be given 
due weight in the present case. Accord- 
ingly, 1 think, the lower Courts have not 
erred in law in their consideration of thig 
question of custom. On the merits also 
their finding seems clearly correct. The 
evidence adduced in favour of a custom of 
unrestricted alienation, is very meagre; and 
the mere fact that there is a Record of 
Rights entry in support of it made during 


m 46 Ind. Cas. 668; 20 Bom. L. R. 681. 
8) (1891) P. J. 107: 
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the attachment of the village, is of very 
little weight, for, as was remarked in Gopal 
. Anant Bhavat v. Bhagirthi Gopal Gokhale 
(7), this record was not made until after 
the commencement of the litigation be- 
tween Government and the khot. 


- The third point that we have to consider 
is Mr. Desai's contention that the transfer 
of the occupancy in this case does not 
result in any forfeiture, so as to entitle the. 
khot to sue in ejectment, as he does in the 
present suit. Itis true that the word ‘for- 
feiture’ is not the proper word to use in 
this connection, as has already been men- 
tioned in Hart Ganu Bhagade v. Ganga- 
dhar Vithal Gulavni (6). What in effect has 
heen held in the decided cases on this 
point is that, where there is an unautho- 
rised transfer followed by the giving up of 
possession by the tenant to the alienee, it 
amounts to an abandonment of the land 
by the tenant. That is the basis of the 
ruling of this Court in Nagardas Sobhagya- 
. das v, Ganu Balu (8). The converse case 
of such a transfer not being followed by 
the giving up of possession is dealt with in 
Nagardas Sobhagyadas v. Hari Damji Shet 
(9). The „discussion of the main cases on 
the point, in Yesa v. Sakharam Gopal (10), 
shows this to be the basis of the ruling. 
Now, I think, there can be no doubt that 
this theory of ‘abandonment’ does go 
beyond the English Law in regard to sur- 
render, as well as the corresponding law 
eontained in ele. (e) and (f) of s. 111 of 
the Transfer of Property Act. Apart from 
this particular class of case, I can find no 
authority for saying that an implied sur- 
render covers a case like the present. On 
the contrary, S. 115 of the Transfer of Pro- 
perty Act safeguards an under-lease in a 
ease of this kind. On the other hand, that 
section does not apply to agricultural 
leases in the absence of a Government Noti- 
fication such as is referred to in s. 117. 
Cases of unauthorised alienation are gener- 
ally covered. by an express condition in 


the lease giving a right of re-entry on. 


breach of that condition: compare the pro- 
yisions of cl. (g) of s. 111 of the Transfer of 
Property Act. On the other hand, we have 
. the fact that there is judicial authority for 
applying this theory of abandonment to 
khot: villages in the Kolaba District (adopt- 
ing thé Bengal view of 1874 in Narendra 


* (9) (1891) P.-J.. 133. | 
(10) 30 B. 290; 7 Bom. L. R. 941: 


-— > = 


Narayan Roy Chowdhry v. Ishan Chandra 
Sen (ll) at any rate from the year 1891; 
and we have also the fact that the law, 
so far as khoti villages in the Ratnagiri 
District are concerned, has been amended 
so a8 to give clear effect to the view that, 
if a tenant of khoti nisbat lands unautho- 
risedly alienates his holding, the khot has 
a right to re-enter. Accordingly, if a differ- 
ent view is taken in regard to khoti nisbat 
lands in the Kolaba District, it is very pra: 
bable that legislation would be enacted in 
order to bring thelawof that District in 
harmony with the law in the Ratnagiri 
District. In these circumstances, it seems 
to me that the principle of stare decisis 
applies in favour of our continuing the 
view that has already been taken, As 
has been laid down in West Ham Union y. 
Edmonton Union (12). “Great importance is 
to be attached to old authorities, on the 
strength of which many transactions ma 
have beenadjusted and rights determined. 
But where they are plainly wrong, and 
especially where the subsequent course of 
judicial decisions has disclosed weakness 
in the reasoning on which they were based, 
and practical injustice in the consequences 
that must flow from them, I consider it is 
the duty of this House (of Lords) to over- 
rule them, if it has not lost theright to do 
so by itself expressly affirming them." 

In the present casẹ, I do not think that 
any practical injustice results from this 
theory of ‘abandonment,’ having regard to 
the law in the analogous case of shots 
villages in the Ratnagiri District. Mr, 
Desai strongly relied on Ramchandra v, 
Dattatraya (13). But, if the judgment of 
Sir Lawrence Jenkins in that case is care- 
fully considered, it will be seen that, al- 
though he points out that a transfer of 
land cannot ordinarily be said to bea re- 
signation of the land, the decision really 
turns on certain provisions of the Khoti 
Settlement Act of 1880, which showed that, 
if such a transfer was deemed to bea re- 
signation, very inconvenient consequences 
would ensue, and, therefore, he concluded 
that that could not be the meaning of the 
Act. That doesnotapply to a case arising 
under s. 38 of Bombay Act I of 1865. 

Accordingly, I think that there is no 
sufficient ground for our interference in 


. (11) 13 B. L. R. 274; 22 W. R. 22. 

/12) (1908) A. C. latp.4; 77 L. J. K. B. 85; 98 L 
T.1; 722 J. P. 9; 9 L. G. R. 39; 24 T. L. R. 108. 

(13) 31 B. 267; 9 Bom. L. R. 320; 
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second appeal, and I would dismiss` both 
the appeals with costs. 

. Madgavkaprp, J.—The respective de- 
.fendant-appellants in each of these two 
appeals obtained, in the one case by mort- 
. gage, and in the other case by sale, posses- 
sion of khoti nisbat lands in the villdge of 
Malukin the Mangaon Taluka of the Kolaba 
District from the other defendants in each 
suit, who were the occupancy tenants, with- 
out the permission of Ganpati, the watan- 
dar khot of that village, who is the plaint- 
iff-respondent in both the suits. The latter 


claimed to forfeit thelands and to recover. 


possession. He succeeded in both the suits 
in both the lower Courts. The defendant in 
each suit appeals.. ; 
, The main questionin both the appeals 
is whether in this particular village the 
.oecupancy tenant of khot: nisbat lands 
can mortgage with possession or sell the 
.lands without the consent of the khot, 
and, if not, whether the khot can forfeit 
the lands.-In the trial ‘Court the issue 
framed was-as follows: ‘Does the plaintiff 
prove that there is no eustom in the village 
authorising the khott kuls in that village 
-to alienate their khoti lands without the 
permission of the khet?" throwing the onus 
.on the plaintiff-respondent, the khot. In 
appeal the District Court held that according 
to the provisions of s. 38 of Bombay Act I 
of 1865, "a khot tenant does not possess 
the right to transfer his occupancy right 
without the previous permission of the 
Khot." Both the Courts held that the cus- 
tom of transfer without the 4hot's permis- 
sion was not proved. The appellants have 
also raised two other contentions. It is 
-&dmitted that, in 1915, the Government 
_ , presented, for the signature of the respond- 
ent khot,& new form of kabuliyat, which 
the khot declined to accept, and the village 
"was, therefore, placed under attachment 
by Government. The illegality of this de- 
-eision was decided in ‘Ganpati Gopal v. 
` Secretary of State for India (4). The sale 
and the mortgage in these two suits, res- 
pectively, were effected, and the suits were 
also brought during the period of attach- 
mentofthe village by Government. The 
appellants, therefore, contended, firstly, 
that the khot's permission was not neces- 
sary, at least during the attachment, and, 
secondly, that the suits being brought while 
the village was attached, the plaintiff-re- 
spondent hot had no right to sue on the 
dates of institution, Both these contentions 
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were disallowed by the lower Courts which 


decreed the suits. 

On thé question ofcustem and its onus, 
the lower Appellate Court was, in our 
opinion, wrong in holding that s. 38 of Act 
I of 1865 laid down thata khoii tenant did 
not possess the right to transfer without 
the permission of the khot. That section 
runs as follows:— 

"It shall also be competent to such 
officer, with the sanction of the Governor 
in Council, to fix the demands of the khot 
on the tenant at the time of the general 
survey of a District, and the terms thus fixed 
shall hold good for the period for which the 
settlement may be sanctioned.” 

But this limitation of demand on the 
tenant shall not confer on him any right of 
transfer by sale, mortgage or otherwise, 
where such did not exist before, and shall 
not affect the right of the khot to the re- 
version of all lands resigned by his tenant 
during the currency of the general lease." 

It will be seen that the first partof the 
section relates to the fixing of the khot's 
demand onthe ténant for the périod of the 


‘settlement and has no bearing on the pre- 


sent question. The setond part, which 


apparently the lower Appellate Court had 


in its mind, merely enacts that the right 
how in question, namely, the necessity of 
the khot's consent or otherwise to a trans- 
fer by sale, mortgage, etc., wasnot affected 
by the passing of this Act. In other words, 
it left the question of these rights open in 
each case, and did nòt place the onus upon 
one side or the other. In the present case, 
the onus is hot a matter of very great jm- 
portance, as each side has adduced evidence 
on the alleged custom. — 

It is argued.by Mr. Désai, for the appel- 
lant, thata mortgage or sale is not 'resig- 
nation’ by giving up the lands, and does not 
entail forfeiture to the hot. The argu- 
iment is based upon ‘ss, 9 and 10'of the 
Khoti Settlement Act (Bom. Act I of 
1880), as they originally stood wntil the 
decision in Ramchandra v. Dattattrya (18) 
and subsequent amendments of these ‘sec- 
tions by Bombay Act VIII of 1912. Bom- 
bay Act I of 1880, however, applies only to 
the Ratnagiri District and not tothe Kolaba 
District, to which the present appeals re-. 
late. Although the words "resigned by his 
tenants" occür in the cónclüding,part of 
s. 38 of Bombay Act I of1865,the earlier 
partexpressly limits the tenant's right to 
transfer by sale or mortgage to the right 
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existing at the date of the enactment of 
1865. ‘The question, therefore, remains one 
of the particular rights of the occupancy 
tenants in the village of Maluk. The Legis- 
lature did not add words in Bombay 
Act I of 1865 similar to the amend- 
ment of Bombay Act I of 1880 by Act 
VIIL of 1912. The question of the ‘hots 
right to forfeit in the Kobala District 
was considered by this Court in a series 
of cases such as Nagardas Sobhagyadas v. 
Hari Damji Shet (9), Aba v. Hari. Keshav 
Dongre (14), Hari Ganu Bhagade v. Ganga- 
dhar Vithal Gulavni (6) and Gopal Anant 
Bhavat v. Bhagirthi Gopal Gokhale (7). The 
Ratnagiri decisions, such as Yesa v. Sakha- 


ram Gopal (10) and Damodar v. Vasudeo (19). 


do not avail the present appellant, 

The decisions in Hari Ganu Bhagade v: 
Gangadhar Vithal. Gulavni (6) and Gopal 
Anant Bhavat v. Bhagirthi Gopal Gokhale (7) 


bath purport to hold that “a khoti tenant. 


in the Kolaba District cannot transfer his 
occupancy -holding without the permission 
of the khot, and,if he does so, the khot is 
entitled to re-enter’ to the prejudice of the 
transferee; and Batchelor, Acting 
was of opinion in the latter case that the 
decision in the former case applies “to the 
Kolaba District as a whole and is not re- 
stricted to the particular village of Pen 
from which the litigation in that case. 
came." On the other hand, in the latest 
Kolaba decision, referred toabove, in which. 
the present api gry was a plaintiff, 
Ganpati Gopal v. secretary 
I uidi (4), it was held that "the khott ten- 
ure in the Kolaba District is a customary 
tenure dating back to at least the 18th 
century, its incidents, as prescribed by cus- 
tom, being nowhere defined, and in fact 
differing in different villages. 


In considering the transactions given as- 


evidence of custom, the Appellate Court’s 
attention was, perhaps, not directed to the 
following obese ee in Aba v. Hari Ke- 

Dongre (1 m 
| A A : 3g of Act Lof 1865 did not 
conler any right of transfer where ‘such 
right did not exist before, 1t did not operate 
to take away any right that had been ac- 
quired. It did not restrict the proof of the 
right to transactions prior to 1865-66, as the 
Khoti Act of 1880 has done. Such being 


the. case, the 


© avn 
LJ 


y (1896) P. J. 314. AMET 
ds) cere. Cas. 766; 22 Bom. L, R. 102; 44 B. 267. 
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of State for: 


point should be not whether. 
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the right existed prior to the Survey of 1865, 
but whether it exists at present as to the 
particular land in question, for it is as to 
the present condition of the tenure’ that 
the Court has to come to a determination; 
and it would be open to the tenant claim- 
ing the right to prove its existence by 
evidence of transactions continuing down’ 
to the present time for from that evidence 
the condition of the past can be inferred.” 

The present suit was instituted in 1921. 
Of the nine transfers without the Khot's 
permission, on which the appellants relied, 
two were compulsory sales in execution in 
Madat suits by the Khot, five were during 
attachment and after 1915,-There remained 
only two, one of 1889 and the other of 1906— 
hardly sufficient to prove the.custom sét up 
for the appellants. The entry in the Record 
of Rights is recent and during attach- 
ment. The respondent proves one instance 
of consent. et eee l 

The number of instances on either side i8, 
therefore, meagre. But, in view of tha’ 
findings of both the Courts in,the case 
against thecustom’ as-set up by the appel- 
lants, and'of the previous decisions of thia 
Court in Hari Ganu Bhagade v. Gangadhar 
Vithal Gulavni-(6) and Gopal Anant Bhavat 
v, Bhagirthi Gopal Gokhale (T) the result, 
in my opinion, must go against the appel- 
lants. => 

On the other two points for the appel- 
lants, it need only be said that, as the 


`- attachment has been declared to be illegal, 


the. khot's rights could not be affected 
thereby, It is not shown that there was 
any difficulty by reason of the attachmént 
in. obtaining his permission or'that the 
permission of the Collector or the officer 
designated by the Oollector to manage the 
village was sought, The liability forthe . 


permission remained and it was not dis- 


charged, and the suit is not incompetent on 
the date of institution by reason of an illegal 
attachment. 

In the result, both the appeals fail and 
must be dismissed with costs. l 

R. L, Appeals dismissed. 


[98 L. O. 1926] 


MADRAS HIGH COURT. 
IusoLvENCY Petition No. 50 of 1926. 
^. APPLICATION No. 386 or 1926. 

" September 22, 1920. 
 Present:—Mr. Justice Beasley. 
In the matter of C. SUBRAMNAIN 
CHETTY AND Sons. 


Insolvency—Payment to creditors by insolvent with- 
out reference to Official Assignee, legality of. 
. An-insolvent’s estate.vests in the Official Assignee 
and the only person who can discharge the debts of 
the insolvent is the Official Assignee. No insolvent 
or anybody on his behalf has, therefore, any right 
whatever to make any payments at all to creditors 
except through the Official Assignee. - i 


Judge's summons why the .composition 
approved at the meeting of the creditors 
held on 26th April, 1926,.should not be 
sanctioned by the Court and why the 
ud of adjudication should not be annull- 
ed. = 
Mr. S. Arunachala Iyer, for. the Peti- 
tioner. 
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Mr. M. A. Thirunarayanachari, for the 


Respondents. 


ORDER.—This is an application for 
the sanction of, à compromise approved at 


the meeting of.the creditors held on the „n 
26th April 1926. Without going any fur- . 
ther into this application, it appears that 


the insolvent has made payments himself 
to the creditors before the meeting of the 
creditors at which the composition was 
approved. I have said before and repeat 
it now that payments made by insolvente 
behind the back of the Official Assignee or 
payments made by persons on behalf of 
the insolvent in this manner are entirely 
irregular and I have been caused a great 
deal of trouble in the past in consequence 
of this irregular procedure. No insolvent 
or anybody onhis behalf has any right 
whatever to make diy. payments -at all to 
creditors. The.-insolvent’s estate vests in 
the Official Assignee and. the:only person 
who can discharge debts of ‘the insolvent 
is the Official Assignee.. This fact having 
come. to my notice on this application I 
shall adjourn it and refuse to sanction the 
‘composition at this stage. The proper 
procedure must be adopted in this case 
and in every other case and the money 
which is said to have been paid to the 
creditors must be returned tothe Official 
Assignee, . Then he. will deal with it as 
provided in the Presidency Towns Insol- 
vency Act. After he.has done that and 
taken proper discharge from the creditors, 
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I shall be prepared to consider whether 
this composition is to be sanctioned by the 
Court or not. I think that what I have 
said ought to be brought to the notice of 
the public in order that this éntirely irre- 
gular procedure may be stopped as soon 
as possible. Ido not propese to sanction 
any composition with creditors in which 
any irregular procedure has been adopted 
or which is the result of an irregular 
practice. This application will stand over. 


v. N. Y. Order accordingly. 


RANGOON HIGH COURT. 
APPLICATION ARISING OUT'OF O1viL First 
APPEAL No. 55 or 1925 AND Civit Revision 
Oase No. 127 or 1926, 

July 13, 1996. 

Present:—Mr. Justice Carr and 
Mr. Justice Otter. 

SARA BI-—AÀPPELLANT 

: versus 
HAMID CASSIM——RESPONDENT, 

C. P. C. (Aet V of 1908), s. 152—Amendment of 
decree—Accidental omission —A mendment after appeal 
—Erroneous dismissal of application by Appellate 
Court—Subsequent application, maintainability of— 
Review—Application For amendment, limitation of. 

A party to a decree whose ‘appeal had been dis- 
missed, applied thereafter to the Appellate Court for 
the amendment of an accidental omission in the decree 
of the trial Court. The Appellate Court dismissed 
the application referring the petitioner to the trial 
Court. The trial Court amended the decree but this 
order was set aside on revision by the High Court on 
the ground that the Appellate Court alone had juris- 
diction to amend the decree. The party again applied 
to the Appellate Court for amendment: 

Held, that the application was not barred by the 
dismissal of the previous application and that if ne- 
‘cessary, it could be treated as an application for review 
of the previous order. [p. 800, col. 1.] 

There is no time limit for making an application 
for amendment of a decree under s. 152, O. P. C, 

800, col. 2.] 

Mr. Halkar, for the Appellant. 

Mr. J. C. Ray, for the Respondent. 

JUDGMENT.—The facts of this ap- 
plication are as follows. In Suit No.6 of 
1924 of the District Court of Amherst Sara 
Bibi sued Hamid Cassim for a deplaration 
that she was the owner of certain property, 
for possession thereof and for Rs. 9,000 ag 
mesne profits, 
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She succeeded in the District Court. The 
operative passage in the judgment was—“A 
decree should accordingly be given in favour 
of ihe plaintif as prayed for. As regards 
the mesne profts, under the Law of Limita- 
tion plaintiff should not be allowed for 
more than three years and I decree accord- 
ingly, viz., Re, 3,000." 

The decree of the District Court ran—*“It 
is ordered and decreed that the plaintiff is 
the absolute owner of the suit property and 
as regards the mesne profits the defendant 
p to the plaintiff the sum of Rs. 3,000 
on y. t 

The defendant, Hamid Cassim, appealed 
to this Court and his appeal was heard by 
us and was dismissed. Apparently neither 
party was at that time aware that the decree 
did not give full effect to the judgment 
and the omission to direct delivery of pos- 
session to the plaintiff was not brought to 
our notice. 

Shortly after the dismissal of the appeal 
the plaintiff filed a petition pointing out 
that the decree of the District Court was 
not in accordance with the judgment and 
asking that the decree of that Court be 
amended. We referred the plaintiff to the 
District Court. She applied to that Court, 
which amended its decree. 

The defendant then applied to this Court 
in Revision Case No. 127 of 1926, and on 
that application our learned brother Duck- 
worth held that by the dismissal of the 
‘appeal the decree ofthe District Court had 
merged in the appellate decree of this 
Court and that, therefore, the District: Court 
had no jurisdiction to make the amend- 
4uent, He, therefore, set aside the order of 
the District Oourt. We think that the 
view taken by him is correct ‘and that we 
-erred in referring the petitioner to the Dis- 
‘trict ‘Court. | 1 

The plaintiff now applies tothis Court for 
the amendment of the decree. 

The defendant objects ‘on the grounds 
that this Court has already rejected an 
‘application for amendment .and that the 
present application is not by way ‘of re- 
view, and, secondly, that it was open to 
the petitioner to appeal against ‘the decree 
and that having ‘omitted to do so she can- 
“not now apply for an amendment. _ E 

We are mot prepared to allow either:of 
these objections. The first petitiori"differs 
materially from the one now under coms- 
ideration. And if it did not Wwe should 
be ready to allow the petitioner to:main- 
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tain this application as one for review. 
As to the second objection we aré clearly 
of opinion that for the amendment of an 
accidental omission in a decree an appeal 
is not necessary, nor does an omission to 
appeal bar an application for amendment. 
Moreover, s. 152 of the O. P.C, allows 
such an amendment to bemade at any time, 
As to the merits of the application the 
learned Advocate for the defendant has 
had nothing to say. There is, indeed, 
nothing that he could say. It is abundant- 
ly clear that the decree as it now stands 
does not give effect to the intention of 
both the District Gourt and this Court 
and that if it were allowed tostand un: 
amended gross injustice would be done 
to the plaintiff, who would be deprived 
of her just rights by reason merely of 
an accidental omission on the part of an 
officer of the Court. | E 
:In these circumstances it is our duty 
to see that justice is done and to amend 
the decree, 
We allow this application and direct 
that the decree of this Court be amended 
by the addition init after the word “con- 
firmed” of thé words "and it is further 
ordered that the defendant-appellant do 
‘give possession ofthe said property to the 
plaintif.” | p 
The respondent, Hamid Cassim, will pay 
the petitioner's costs in this application. 
Advocate's fee three gold mohurs. 
A. NLA, Appeal allowed. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1705 or 1923. 
August 27,1926. 

Present :—Mr. Justice:Curgenven. 


ri Veera Sri Veeradhi Veera Varapratapa 


Sri KRUPAMAYA ANANGABHUNA 
KESARI DEO GAJAPATI 
MAHARAJA GARU; 
ZEMINDAR or BODOKIMIDY —BrAINTIFF 

l APPELLANT 


versus 

BUDAMEKAYALA BHIMMAYYA 
AND OTHER8——DEFENDANTS.Nos.2, 4 TO " 
BAND Li, Rs. or Nos, 1 AnD 3 DxrgNDANTS— 

RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 12—Land- 
holder, right of, to trees—Custom, proof of—Contract 
between ryotand landholder, whether can be proved 


(98 I. O, 1926] 


by prior muchilika—Jirayati, meaning of—OC. P.C. 
(Act V of 1908), O. XLI, r. 27—Adnussion of docu- 
m ent—'ormal proof-—W aiver. 

Where à zemindar resumes an inam land and re- 
grants it as jirayati, he is not under s. 12, Madras 
Estates Land Act, entitled to the trees thereon, in the 
absence of a custom or contract to that effect. 

- A custom cannot be established by a practice of 
less than 20 years. 

A subsisting contract between a landholder and a 
vryot cannot be held to be proved merely from a prior 
. muchilika of a single year, where similar engagements 
for later years are not produced. 

‘The term "'jirayati tenure" is used only where 
occupancy rights exist. 

Formal proof of a document-admitied byan Ap- 


pellate Court under O. XLI, r. 27, O. P. C., can be: 


properly waived, 

Sscond appeal against the decree of the 
. Court of the Additional Subordinate Judge, 
Ganjam, Berhampore, in A. S. No. 127 of 
1922 (A. S. No. 302 of 1920, District Court, 
Ganjam), preferred against that of the 
Court ofthe Principal District Munsif, 
Berhampore, in O. S. No. 171 of 1919. 

Mr. C. V. Anantakrishna Iyer, for the 
Appellant. 

Mr. B. Jagannada Doss, for the Respond- 
ents. 


JUDGMENT.—This second appeal 
arises outof asuit brought by the Zemindar 
of Peddakimidi to establish his right to 
a tamarind tope in a village within the 
gemindari. The first and -prineipal defend- 
ant was impleaded because he alleged 
that he had bought the occupancy rights 
of theryots and therewith the right to the 
trees on the jirayati lands. No evidence of 
this sale having been adduced in the trial 
Court, the learned District Munsif held that 
the defendants must bs treated as mere 
trespassers unentitled to avail themselves 
of. the provisions of s. 12 of the Madras 
Estates Land Act. Even if they were so 
éntitled (he continued) there was sufficient 
evidence to show that when the inam vil- 
age, asit formerly was, was resumed in 
1899 and re-granted as jirayati, the right 

to the trees was not granted to the ryots. He 

accordingly decreed the claim. In appeal, 
the learned Subordinate Judge, although 
holding that the Civil Court had no juris- 
dietion to try the suit, proceeded to dis- 
pose of it upon its merits. He admitted 
in evidence the first defendant's sale deed, 
found that he thus stoodin the shoes of 
the occupancy ryots, applied s.12 and de- 
cided against the zemindar’s claim. This 
second appeal is filed on behalf of the late 
plaintiffs minor son by the agent of the 
Court of Wards in Ganjam. 
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An endeavour has been made to dispute 
the assumption of both the lower Courls 
that what the zemindar granted in 1890, 
after resuming the inam, was permanent 
occupancy rights. There is, however, a 
clear admission in para.3%f the plaint - 
that the grant was of this nature, the 


_ phrase, “on :jirayatz tenure" being, so far 


as my experience goes, only used where 
occupancy rights exist. It is further clear 
that this assumption underlay the proceed- 
ings in both Courts and it appears again 
in thememorandum of second appeal. It 
is too late now, therefore, to raise a conten- 
tion to the contrary. 

It is next said that the firat defendant's 
sale-deed, Ex. I, has been admitted without 
proof. A reference to the diary of the lower 
Appellate Court shows that arguments were 
heardon 12th December, and that, after 
perusing the record, the Subordinate Judge 
found it necessary. that the then appellant 
should produce his sale-deed. The entry 
for the 22nd December then is "sale-deed 
produced and marked as Ex. I, finally 
closed.” In the absence of any evidence 
to the contrary, I take this to mean that 
the document was produced in the presence 
of theopposite party, and that formal proof 
was waived. 

The case dees not, however, in my view 
depend upon whether the iirst defendant's 
right to stand in the shoes of the occu- 
paney ryotsis.proved. In whomsoever the 
permanent occupancy right may reside, the 
zemindar has parted with it,and that being 
so he must prove that under s. 12 of the 
Madras Estates Land Act he is entitled to 
the trees. The plea set up in the plaint is 
oneof custom, This has been found against 
by the learned Subordinate Judge, mainly 
on the ground that a custom cannot ba 
established by apractice of less than 2) 
years. lagree with his conclusion. The 
land-holder has, as his only other alterna- 
tive, toallege a contract in writing with 
the ryots, There is only one document of 
this nature, a muchilika for one year execut- 
edby the ryotsor some of them in 1900, 
jmmediately after the ?nam was resumed, 
This does reserve to the landholder “tho 
mango, tamarind and other fruit trees, the 
dried trees.......... " But since this agree- 
ment was in force only for one year and no 
similar engagements of later date have been 
produced, it is of ono availto prove a sub- 
sisting contract between landholder and 
ryot (see an unreported case, Letters Patent 
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Appeal No. 33 of 1925, wherea similar point 
was decided). The other documents on 
which the plaintiff relied were either 
mustajar leases or reports from his officials. 
Apart, therefore, from the failure to allege a 
written contratt in the plaint, no proof of 
the existence ofany such contract has been 
given. I agree, therefore, that on the as- 
sumption that the Civil Courts had juris- 
diction to try this suit, the plaintiff has not 
shown that he is entitled to the declaration 
and other relief asked for. I dismiss the 
second appeal with costs. 

V. N. Y. Appeal dismissed. 


errant iniu 


MADRAS HIGH COURT. 
SECOND CivinL APPEsL No. 1397 or 1923. 
August 18, 1920. 
Present:—Mr. Justice Curgenven. 
BANATHOOR NALLIPATTA KRISH- 
NAN NAMBOODIRIPAD-—PrAiNTIFF— 
APPELLANT 


Versus 
GHATOTHPARKUM KOMATH AMBU 
KURUP AND oranzss—DREFENDANTS— 
RESPONDENTS 

Contract Act. (IX of 1872), s. 60—Mortgagee in pos- 
session, failure of, to pay Government revenue—Pay- 
ment by mortgagor--Claim for reimbursement—Lia- 
bility to pay interest—Interest on equitable grounda, 
power of Court to award. 

Where a mortgagee in possession who is bound to 
pay the Government revenue defaults to do so, the 
mortgagor who pays the same is entitled under s. 69 
of the Contract Act to recover it from the mortgagee 
and such reimbursement may legally include a claim 
to interest upon the money expended, although there 
is no notice of demand. 

On principles of equity, justice and good conscience 
the Courts in India are at liberty to award interest 
even in cases not coming within the purview of the 
Interest Act. 

Muhammad Abdul Gaffur Rowther v. Hamida 
Beeri Ammal (L, followed. 

Second appeal against the decree of the 
Courtof the Subordinate Judge, Tellicherry, 
in A. &. No. 27 1922, (A. S. No. 251 of 1921 on 
the file of the District Court, North Malabar), 
preferred against that of the Court of the 
District Munsif, Payyoli,in O.S No. 53 of 
1920. 

Mr. K. P. Ramakrishna Iyer, for the 
Appellant. 

Mr. Subrahmanya Iyer, for the Respond- 


ents. 

JUDGMENT.—The plaintiff prefers 
this second appeal against the decree grant- 
ed to him redeeming the kanow in so 
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far asit has disallowed him interest upon 
the amount of Government revenue which 
he paid on default of payment by the 
lst defendant, the mortgagee. Under the 
terms of the marupat the mortgagee was 
to pay the annual pattom, towards’ the 
interest on his otht amount and towards the 
assessment. Even if this express provision 
had not been contained in the mortgage- 
deed s. 76 (c) of the Transfer of Property 
Act lays down that a mortgagee in posseés- 
sion is bound to pay the Government 
revenue. The plaintiff's claim to reimburse- 
ment accordingly is provided for by s. 69 
of the Indian Contract Act and the ques- 
tion is whether such reimbursement may 
legally include a claim to interest upon the 
money expended. The learned Subordinate 
Judge has rejected this claim because it 
cannot be treated as a debt recoverable by 
the plaintifffrom the defendant and because 
the plaintiff made no demand. I presume 
he has in mind the provisions of the 
Interest Act but it has been held in Muham- 
mad Abdul Gaffur Rowther v. Hamida 
Beevi Ammal (1), that those provisions are 
not exhaustive. 

"On the other hand, the Privy Council 
held very early that, on principles of 
equity, justice and good conscience, which 
are specially referred to in the Civil Courts 
Act, the Courts in India are at liberty to 
award interest in cases not coming within 
the purview of the Interest Act. The Indian 
Courts have followed this rule fora long 
time”. 

I think it hardly needs pointing out that 
the lst defendant in this case has had the 
benefit of the plaintiffs money and that it 
would not be in accordanc2 with equity 
that he should benefit by his own laches, 
which he would do if the claim for interest 
were disallowed. My attention has also 
been drawn to the fact that the Courts in 
England allow a mortgagee interest in 
certain cases upon money which he has 
laid out, for instance for the benefit of the 
estate or in the support of his security or in 
redemption of land tax (Fisher's Law of 
Mortgage, 6th Edition, para. 1812). The 
converse caseof a similarclaim by a mort- 
gagor may, I think, be taken to follow. 

1 consider that interest may be awarded 
as damages for the amount due in this 
respect and that the case is onein which it 
should be granted. The appeal is allowed 

(1) 52 Ind Cas 505; 42 M. 661; 25 M. L, T. 242; 
30 M, L. J. 456; (1919) M. W. N. 484, 
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"with costs and the decree of the lower 
Appellate Court will be modified by the 
Anclusion of the amount due as interest at 
„Six per cent. per annum on the sums paid 
by the plaintiff in respect of land revenue. 
The District. Munsif will assess this sum 
and enter itaceordingly, 


The appeal memorandum includes also 


an objection to the award of full costs to 
the mortgagee, but it is not pressed. 

Time for redemption is extended by 
three months from the date on which the 
District Munsif frames the decree as above 
directed. 

V, N. V, Appeal allowed. 


ALLAHABAD HIGH COURT. 
. BEcoND Crvi, APPEAL No. 1103 or 1926. 
October 20, 1926. 
Present: —Mr. Justice Dalal and Mr. 
Justice Pullan. 
MO HAMMAD MUSTAFA HUSAIN KHAN 
.O—PLAINTIFF—APPRLLANT 
versus 
SRI RAM AND OTHBRS—DEFENDANTS— 
RESPONDENTS. 

Pre-emption —Pre-emptor's title—Relation back to 
date of sale—Purchaser—Right to profits from date of 
sale to dispossession by pre-emptor, 

Where a pre-emptor is substituted in place of a 
purchaser the pre-emptor's right relates back to the 
date of the sale in favour ofthe purchaser, and the 
latter is not, therefore; entitled to the profits of the 
property, from the date he was put in possession 
under his purchase until the pre-emptor was sub- 
stituted in his place. 


Second appeal against a decree of the 
Subordinate Judge, Bareilly, dated the 13th 
of March, 1926. 

Mr. Akhtar Husain Khan for Mr. S. A. 
Haidar, for the Appellant. 

JUDGMENT.—This isa second ap- 
peal. The plaintiffs were the purchasers 
of the equity of redemption in respect 
of certain usufruetuary mortgage, and the 
right was ,pre-empted in 1918. Certain 
mortgagees had to pay acertain sum of 
money annually to the mortgagor under 
& mortgage prior to the purchase by the 
plaintiffs. The plaintifis brought the pre- 
sent suit for recovery of this amount from 
the date of the purchase to the date of 
their dispossession by the pre-emptor. 
We are of opinion thatthe plaintifis have 
ino- right to recover any sum by way of 
profits out of the property for the time 
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between their purchase and the pre emp- 
tion, The lower Appellate Court has not 
expressed itself quite clearly but this is 
what it means when it says. “Pre-emption 
after all is only a substitution of one 
vendee for another.” The definition ofthe 
"right of pre-emption” given in the Agra 
Pre-emption Act, 1922, conveys the mean- 
ing attached to such a right even prior 
to the passing of the Act, The definition 
Says: 

“Right of pre-emption’ means the right 
of a person on a transfer of immovable 
property to be substituted in place of the 
transferee by reason of such right” [Sec- 
tion 4 (9), Act XI (local) of 1922] 

When the pre-emptor was substituted in 
place of the plaintiffs his right would 
date back to thedate of the salein favour 
of the plaintiffs and the plaintiffs were not 
entitled to recover profits ofthe property 
from the time they had been put in posses- 
sion until the pre-emptor was substituted in 
their place. 

We dismiss this appeal under O. XLT, r. 
11, C. P. C. 


A. N. A. Appeal dismissed, 


PER qun 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DzoREE No. 2023 
or 1924. 

July 14, 1926. 

Present:—Mr. Mr. Justice B. B. Ghose and 
Mr. Justice Cammiade. 
JATINDRA NATH BHATTACHARYYA— 
PLAINTIFF—APPELLANT | 
VETSUS 
MANINDRA NATH BHATTACHARYYA 
AND OTHERS—DEFENDANTS — RESPONDENTS. 

C. P. C. (Act V of 1908), Sch. II, paras. 1, 15, 20, 21 
— Arbitration— Application for reference containing 
extraneous maiters—Order of reference by Court as to 
matters in dispute in suit alone, legality of —Simul- 
taneous awards on matters within suit on reference by 
Court and matters extraneous on agreement by parties, 
legality of—Hevision of order of reference, whether 
lies. 

An award made ona reference by the Court as to 
matters which are in dispute in a suit is not invalid 
merely because the arbitrators at the same time make 
also another award relating to extraneous matters on 
the strength of an abichalnama or agreement of the 
parties where the award with regard to matters in 
controversy in the suit is not so connected with the 
other award as to be coloured by the view taken by 
i a bitrators therein on the other questions, [p, 805, 
co 
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Rampratap Chamria v. Durgaprasad Chamria (1) 
and Ram Frotap Chamria v. Durga Prosad Chamria 
(2), explained. 

The mere fact that matters other than those in 
' dispute in a suit are also referred to in an applica- 
tion for reference does not vitiate an order upon such 
applieation referring matters which axe in dispute 
in the suit. fp. 806, col. 1.] 

Where the jurisdiction of a Court to make an. order 
of reference is attacked, the High Court has power 
to revise the order. [ibid.] ) 


Appeal against the decree of the Sub- 
ordinate Judge, First .Court, Midnapore, 
‘dated the 19th May, 1924, affirming that of 
the Munsif, First Court, Tamluk, dated the 
oth December, 1923. 


Mr. J. Hazra and’ Babu Apurba Charn 
Mukerjee, for the Appellant. 

Mr. Bankim Chandra Mukerjee, Babus 
Rupendra Kumar Mitter and Santimoy 
Majumdar, for the Respondents. 


JUDGMENT.—This appeal arises out 
of a suit for possession of a small plot of 
land measuring about 15 cottahs. 

The litigants are two brothers and after 
the filing of the suit there was a reference 
to arbitration. The arbitrators made an 
award and a decree followed upon that. 
There was an appeal against that decree on 
the ground that the reference itself was 
bad and no decree could follow upon that 
award. The Subordinate Judge upheld the 
decree of the Munsif. The present appeal 
is by the plaintiff and his case is that the 
decree should be vacated or the ground 
that the reference to arbitrators was initial- 
ly illegal and, therefore, the arbitrators had 
no jurisdiction to make an award. 

The faets upon which this contention is 
put forward arethese. The case was filed 
on the 27th April, 1923. On the 28th April, 
1923, an application was filed in Court by 
the plaintiff and the defendants which was 
headed as an ‘agreement to refer. In 
that document. it was stated that, "there 
&re disputes between. the parties in con- 
nection with the land in the above suitas 
also other lands and to settle disputes with 
regard to the said suit as also other matters, 
we do .hereby appoint Babu Mohendra 
Nath Maiti, Srinath Samanta and Basanta 
Kumar Sarkar, Pleaders.” In the second 
paragraph the defendants undertook not 
to alter the character of the landsin suit 
until the settlement of the suit and in the 
third, paragraph it was prayed that “orders 
might be issued upon the arbitrators to 
settle the present disputes among the 
plaintiffs and the defendants on the follew- 


JATINDRA NATH V, MANINDRA NATH, 


98 I. ©. 1996) 
ing matters.” Then followed several items 
of disputes. It is unnecessary to state 
anything further with regard to the provi- 
sions of this application just now, Upon 
that an order was made on the same day by 
the Munsif to this effect: "'Let the case 
be referred to the arbitrators Babus Mohen- ` 
dra Nath Maiti, Srinath Samanta and 
Basanta Kumar Sarkar as prayed for by” 
the parties.” The arbitrators made their 
award with reference to the suit on the. 
28th September, 1923. On that very day 
they made another award with regard to 
matters in' dispute, which were referred to. 
in the petition of the 28th of April with 
regard to matters whieh were outside the 
matters in dispute in the suit. That award 
has not been the subject of any other 
proceeding in the Court below .but it is on 
the record. Objections were made to the 
award by the plaintiff and on the 8th of 
October, 1923, those objections were over- 
ruled by the Munsifand a decree was made 
in accordance- with the award dismissing 
the suit with costs. The point urged is 
that the application that was filed by the 
parties to the suiton the 28th of April, 
1923, referring to arbitration relates not 
only to matters in difference in dispute, in 
the suit but also to various other matters. 
The reference to arbitration by the Court 
was illegaland without jurisdiction and we 
have to decide this short point. 


Reference has been made to the observa- 
tions made in the case of Rampratap 
Chamria v. Durgaprasad Chamria (1) by Mr. 
Justice Rankin where it is observed: “In 
my judgment, itis quiteimpossible that one 
and the same arbitration should be held as to 
matters within the jurisdiction of the Court 
and matters without the jurisdiction of 
the Court, between the parties to the suit 
and between them and other persons: under 
the Code provided by the Indian Arbitra- 
tion Act and underthe Code provided by 
the Second Schedule: under the superin- 
tendence and control of the Judge who has 
seizin of the suit and of the Judge dispos- 
ing of business under the Indian Arbitra- 
tion Act, partly upon an order of reference 
and partly under an agreement.” It is 
argued by the appellant that these observa- 
tions mean that whenever there is an 
application for reference to arbitraticn in 


(1) 83 Ind. Cas. £€0; 28 C, W. N, 424 at y. 456; A. T, 
R, 1924 Cal. $67, ns 


. [08 T, O, 1926] 
à suit-which-is pending in Court under 
the first paragraph of the Second Schedule 
ofthe O. P. ©. if itincludes other matters 
which: are not the subject-matter of differ- 
ence inthe suit itself, the whole reference 
is void although the Court might have 
made. an order for reference with regard to 
the subject-matter of the suit alone. 

It is further argued that the observations 
of. the Privy Couneil on appeal from the 
same case in Ram Protap Chamaria v. 
Durga Prosad Chamaria (2) with reference 
to the aforesaid observations of Mr. Justice 
Rankin do not takeaway from the binding 
force of .those observations. Their Lord- 
ships observed after reciting a portion 
of the observations already cited: “Their 
Lordships desire to reserve their opinion 
upon the question whether there may not 
be exceptions to that comprehensive state- 
ment." In our opinion the observations 
of Mr. Justice Rankin must be taken 
along with the facts of that case. In that 
case a reference wasmade by the parties 
to the suit as wellas persons who were 
-not parties tothe suit and it referred to 
matters in difference in the suit as well as 
various other matters which concerned per- 
sons not parties to the suit, and the award 
of the arbitrators mixed up allthe ques- 
tions in controversy between the parties to 
the reference, and it was impossible to 
detach one set of the award from the other. 
This would be made clear from the obser- 
vations of their Lordships of the Judielal 
Committee which ron thus: "In their 
Lordships'judgment such an award is in 


no true sənse one madein obedience tothe: 


order of May 23, 1922. Whileit would not 
be easy to segregate the findings with 
‘reference to the matters in question in the 
suit from those not so in question —the 
findings in which Aunardeyi was interested 
from those in which she was not—itis, their 
Lordships think, impossible to uphold an 
award in relation to a suit the conclusions 
of which were plainly coloured, if not 
- dictated, by the view taken by the arbitra- 
tora of other questions between the parties 
or some of them tò which the suit 
had no reference.” I ought to state 
here that the order of the Court of May 
23, 1922, referred to above was an order 
referring all matters in difference £m the 


: (2) 92 Ind. Cas. 633; 53 C. 258; 53 I. A. 11; 43 O.L. 
J. 14; 30. W. N.127; A. L R. 1925 P. C. 293; 49 M. L. 

J.812; 24 A. L. J. 13; (1996) M. W. N. 96; 3 Pat. L. R. 
80; 28 Bom. L. R. 217 (P. C). 
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suit between the parties to the suit as in 
the present case. The question, therefore, 
we have to see is whether the state of facts 
in the present case isthe same asin the 
case of Rampratap Chamria v. Durgapra- 
sad: Chamria (1) so as to bring.into opera- 
tion the observations of Rankin, J., limited 
as they must be with reference to the 
opinion of the Judicial Committee. In our 
opinion, Mr. Justice Rankin made those 
observations withreference to the particular 
facts of the case. We do notthink that 
Mr, Justice Rankin was of opinion that if 
the parties to the suit applied to the Court 
for an order of reference with regard to the 
matters in difference in the suit and on the 
same day made a reference to arbitration 
without the intervention of the Court with 
regard to other matters in dispute between 
the parties by a separate agreement the 
order of reference made by the Court with 
regard to the subject-matter of the suit can 
be questioned on the ground of illegality 
or invalidity and if the arbitrators made 
separate awards with regard to the different 
matters there is no reason why those awards 
being otherwise good should not be consider- 
éd to be enforceable. 'To go a step further 
if the parties in their application for refer- 
ence to arbitration with regard to matters 
in differnee in a suit put in other matters 
of difference but the Court makes a refer- 
ence to the arbitrators only with regard to 
the matters in: difference in the suit without 
any objection of the parties, there 1s no 
reason to suppose that such refereuce 
should be eonsidered to be illegal. In the 
present case I ought to have stated that 
the parties in addition to the petition that 
they filed in Court actually entered into a 
separate agreement to refer matters in 
dispute outside the subject-matter of the 
suit to the sams arbitrators and the arbitra- 
tors acted upon that agreement which thev 
describe as an abichalnama in their award 
with regard to those matters. Therefore, 
the matter stands thus, that the arbitrators 
made two awards, one with regard to tha 
matters in difference in the suit under the 
order of reference by the Court and another 
which was not with reference to the subject- 
matter of the suit on the strength of the 
abichalnama or agreement ofthe parties. 
As I have already said the award with 
regard to the other matters although. on 
the record has not been acted upon in any 
way. The Subordinate Judge points out 
that tit will be open to the ‘parties if 
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they so desire to take steps with regard to 
that award under paras. 20 and 21 of the 
Second Schedule of the O. P. O. Our con- 
clusion, therefore, is that the mere fact 
that other matters were referred to in the 
&pplication for making the orderof refer- 
ence does tot vitiate the order as made by 
the Court. Then with regard to the ques- 
tion whether the awards can be dealt with 
separately or the award which is now the 
subject-matter of controversy in this case 
isso connected with the other award as it 
may besaid to have been plainly coloured 
by the view taken by the arbitrators on 
the other questions which they decided by 
the other award. On going through this 
award it does not seem to us that it can 
be so held. There is a passage at the 
bottom ofthe award that the arbitrators 
have not direeted the defendant No. 1 to 
fill up certain excavations on another piece 
of laud as that was allotted to the defendant 
ina separate award. That question of the 
filing up of the excavations was not the 
subject-matter of the suit and had no con- 
nection withit. The subject-matter of the 
suit was with regard to one-half share of 
15 cottas of land only. On the grounds set 
forth above we do not think that the 
plaintiff can complain that the reference 
was invalid and without jurisdiction. 

A preliminary objection was taken before 
us that there is no second appeal against 
the decree nor can this Court revise the 
decree under: 8. 115 of the C. P. C. or under 
s. 107 of the Government of India Act. In 
the view we take, itis unnecessary to dis- 
cuss the question in detail but it seems to 
us that where the jurisdiction of the Court 
to make the order of reference is attacked, 
this Court has power to revise the order 
in revisional jurisdiction and there is an 
application before us to that effect, 

However, as we take the view that on the 
merits the appeal fails, this appeal must be 
dismissed with costs. No other order on 
the application is necessary. 

A.N. A Appeal dismissed. 


. BIRBAL V, COLLEOTOR OF MORADABAB, 
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ALLAHABAD HIGH COURT. 
JV rrst CIVIL APPEAL No. 323 oF 1428. 
October 28, 1928. 
Present:—Mr. Justice Dalal and 

Mr. Justice Pullan. '. 
Babu P COEUNT 


THE COLLECTOR. hi : MORADABAD— 


OPPOSITE PAKTY, 

Land Acquisition Act (I of 1894), s. 9 (2), (8), ss. 11, 
25 (2)—N otice under s. 9 (8), whether should give 1ó 
days time—Personal notice not allowing 15 days— 
Omission to make claim, effect o 

A notice served under s. 9 (3) of the Land Acquisi- 
tion Act is not illegal merely because it did not 
allow fifteen days’ time after service of the notice to 
appear before the Collector, inasmuch as the provi- 
sion as to fifteen days’ time ‘applies only to the public 
notification issued under s.9 (2), and not to the 
personal notice issued under s. 9 (3), 


First appeal from a decreeof the Dis- 
trict Judge, Moradabad, dated the 23rd of 
April, 1923. 

Mr. G. W. Dillon, for the Applicant. 

Dr. M. Waliullah, for the Opposite Party. 

J UDGMENT.— A reference was made 
by the Collector to the District Judge of 
Moradabad under s. 18 of the Land Ac- 
quisition Act, being moved to doso bya 
person in whose favour an award was made 
by the Collector. The learned Judge 
fixed the award at the arount fixed 
by the Collector on the ground that the 
applicant had failed to make any claim 
after public notice under s. 9 of the Act, 
and, therefore, the District Judge was - 
precluded from making an award exceed- 
ing the amount fixed by the Collector under 
B. 25 (2). 

Birbal on whose application reference 
was made to the learned District Judge, 
has appealed to this Court. It appears 
that public notice under s. 9 (2) was given 
as to the particulars of the land needed 
and calling upon persons interested to 
appear before the Collector. This notice 
was issued on 17th March, 1922. Arother 
notice was personally served on Birbal on 
the 26th April, 1922. The date fixed for 
the hearing before the Collector was 8th . 
May, 1922. Itis argued here on behalf of 
the ‘appellant that the notice served on 
him was not a legal notice because it did 
not allow 15 days’ time after service of the 
notice to appear before the Collector. We 
do not think that this rule as to time 
extends to personal notice served under 
cl. (3). It is stated in cl. (2) of s. 9 that 
person interested in the land shall be 
required to appear personally, or.’ by 
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agent before the Oollector at a time (not 
being earlier than 15 days after the publi- 
eation of the notice) and place mentioned 
in the notice. Such a provision is not 
repeated in cl. (3) ofs. 9. In the present 
case public notice was given more than 
six weeks prior to the date fixed for hear- 
ing of applications by the Collector. The 
applicant had sufficiently long personal 
notice to enable him to appear before 
the Collector. We are of opinion that 
thé -public notice and the notice served 
on him personally under s. 9 were valid 
notices. The provisions of s. 25 (2) have 
been enforced by this Court in Secretary of 
State for India v. Bishan Dutt (1) and in 
Narain Dutt v. Superintendent of Dehra 
Dun (2), Tt was not argued here that the 
appellant had sufficient reason to makea 
claim under s. ll. It is true that the Dis- 
trict Judge did not specifically consider 
this matter but obviously no sufficient 
3eason as would be allowed bya District 
Court exists, i 

"^ We are of opinion that the view of law 
"taken by the lower Court is correct and 
dismiss this appeal with costs. 

'A. N. A. ` Appeal dismissed. 


(1) 9 Ind. Cas. 423; 33 A. 376; BA, L. J 115. 
(2) 26 Ind. Cas, 795; 37 A. 09; 12 A. L. J. 1319, 


Mr Par —M——Ó— 


TE PATNA HIGH COURT. < 
REFERENCE UNDER TaR Court PERS Act, 1670. 
: May 4, 1926. 

, Present:—4J ustice Sir Jwala Prasad, Kr. ` 
: MADHO RAY-—APPELLANT 

: e versus 

«< Musammat BIBI MAHBUWAN NISA 


ae ~ — RESPONDENT. 

Court Fees Act (VII of 1870), s. ? (2), Sch. I, Art. 1 
—Appeal against decree sofarasit imposes liability 
on specific items of property—Court-fee. 

An appeal against a decree, in which the appellant 
without disputing the correctness of the amount of 
the decree prays only for the exoneration of certain 
items of properties from liability for’ the decretal 
amount should be valued ad valorem on the amount 
of the decree where such amount does not exceed the 
value of the properties and on the value ofthe pro- 
perties where the same is less than the amount of the 
deeree. fp. 808, col. 2.] ; 

Kesavarapu Ramakrishna Reddi v. Kotta Kota 
Reddi (1), Jugal Pershad Singh v. Parbhu Narain 
Jha (2) and Bunwari Lal v. Daya Sunkar Misser (3), 
followed. 

Mr. J. P. Sinha, for the Appellant. 

Mr. L. N. Sinha, Government Pleader, 
for the Respondents, 
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JUDGMENT.—This is a reference 
under s, 5 of the Court Fees Act. The ap- 
pellants were defendants Nos. 3 to 5 in 
the Court below. In 1904 the plaintiffs 
purehased certain properties from defend- 
ant No. 2 who stated in the deed of cale 
that the villages sold were free from en- 
cumbrances of any sort, SHortly after, the 
said defendant No. 2 sold other properties 
to defendant No. 1 and defendants Nos, 3 
to 5, appellants in this case. There were, 
however, encumbrances upon the properties 
sold to the plaintiffs and the mortgagees 
of those villages obtained mortgage decrees 
and caused the properties purchased by 
the plaintiffs to be put up to sale. The 
plaintiffs deposited the decretal amount 
and thus saved the villages and got the 
mortgage-decrees satisfied and the sale cet 
aside. They then instituted the action 
which bas given rise to the present appeal 
for recovery of the money so deposited by 
them from the defendants and prayed for 
declaring the same a charge upon the pro- 
perties purchased by defendant No. 1 and 
defendants Nos. 3 to 5, appellants before me. 
The Subordinate Judge gave a decree in 
the following terms: 

"It is hereby ordered that the suit be 
decreed for Rs. 12,724-12-0, with interest at 
Six per cent. per annum from the date of 
deposit, together with Rs. 110 with cost 
and interest ab six per cent. per annum till 
realisation, against defendant No. 2. It is 
further ordered that in ease the defend- 
ant No.2 does not pay the decretal money 
within four months from the date of the 
decree the properties given in the petition 
for amendment of the plaint will be sold 
subject to the rights of persons that have 
not been made parties to this suit. Defend- 
ant No. lis exempted. Heisto get cne- 
fourth cost." 

Against the said decree there was an 
appeal to the High Court at Calcutta with 
the rasult that the suit was dismissed. 
Then the plaintiffs appealed in the Privy 
Council and their Lordships on the 2nd of 
December, 1921, set aside the decree of the 
High Court at Calcutta and restored that 
of the Subordinate Judge with certain 
On receipt ofthe order of 
His Majesty in Council the plaintiffs applied 
for a final decree to be prepared under 
O, XXXIV, r. 5, of the C. P. C. The 
defendants-appellants objected to the pro- 
perties purchased by them from dtfendant 
No. 2 being liable to the decree of the 
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plaintiffs, The contest before the Sub- 
ordinate Judge raised by the appellants 
was that the properties purchased by them 
from defendant No. 2 were not at all liable 
io the money due to the plaintiffs under 
the decree. This question was decided by 
the Subordinate Judge against the defend- 
ents and hence they have preferred an 
appeal to this Court. They have paid Rs. 4 
as Court-fee treating the appeal as mis- 
cellaneous appeal. 


The Taxing Officer, upon the report of ` 


the Stamp-Reporter, was of opinion that 
the Court fee payable was upon the amount 
found due to the plaintiffs with respect to 
which the final decree had been prepared 
and which had been made a charge upon 
the properties held by the appellants. In 
other words, according to the Taxing 
Officer, the value of the appeal is Rs, 33,315 
the amount found due to the plaintiffs and 
which has been declared to be a charge 
upon the properties held by the appellants. 
The appellants disputed the view. Hence 
the matter has been referred for a decision 
of the Taxing Judge. 


It is true that in an appeal against the 
final decree ad valorem Court-fee should 
be paid. The point has been concluded 
by decisions not only of the other High 
Courts, but of this Court also. The de- 
fendants in this ease do not dispute the 
amount due to the plaintiffs under the 
decree. They dispute the liability of the 
properties held by them to the decretal 
‘amount. They are not personally liable 
to pay the decree. Theyare liable to the 
extent of the value of the properties held 
by them and their appeal is, therefore, 
directed against so much of the decree as 
is equivalent to the value of their pro- 
perties. In support of this, the case of 
Kesavarapu Ramakrishna Reddi v. Kotta 
Kota Reddi (1) may be referred to. The 
facts of that case seem very much to be 
analogous tothe present case. That was 
a suit to recover Rs. 9,420 due on a hypo- 
thecation bond executed in favour of the 
plaintiff by defendants Nos. 1 to 3. De- 
fendants Nos. 6to¥ had purchased some 
of the hypothecated properties. A decree 
was passed in favourof the plaintiff for 
the amount claimed against the hypothe- 
cated properties, excepting the items pur- 
chased by defendants Nos. 6 to 9. The 
plaintifi appealed on the ground that such 


- (1) 80M, 96; 1 M, L. T, 311; 16 M. L. J. 458 (F. B.) ` 
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properties were wrongly exonerated from 
liability, He paid Court-fee upon the 
value ofthe properties which he said were 
wrongly excluded from theliability. The 
value of those properties was Rs.” 4,000: 
It was held that under Art. 1, Sch. I, of tha 
Court Fees Act the value of the appeal for 
the purpose of Court-fee was the value 
of those properties when such value is less 
than the amount of the decree; and, when 
such value exceeds the amount of the 
decree, such decretal amount. This princi- 
ple was accepted in the case of Jugal 
Pershad Singh v. Parbhu Narain Jha (2) 


which again referred to an earlier case, 


Bunwari Lal v. Daya Sunker Misser (3). 
The. decisions in the aforesaid Madras 
and Calcutta cases seem to be fully in 
accordance with s. 7, cl. ( under which 
the Court-fee payable is aecording to the 
amount claimed. The appellants in this 
case claim exemption of their properties 
from the liability of the decree, i. e., they 
dispute the decree to the extent of the 
value of the properties held by them; and ` 
that is the amount of their claim in the 
present appeal. If the value of the pro- 
perties is less than the decretal amount, 
they should pay a Court-fee upon the value 
of the properties. If, however, the decretal 
amount does not exceed the value of the 
properties then in that case they should 
pay Court-fee upon the entire decretal 
amount, because they will be asking for 
an exoneration of their properties from the 
entire decree. I do not know what the 
value of the properties in the present case 
is. The appellants have not stated the value 
of the properties. They should satisfy the 
Court that the value of the properties is less 
than the decretal amount. If not, they 
should pay Court-fee upon the cntire 
decretal amount. 
A.N. A. Order accordingly, 


(2) 8 Ind. Cas. 1145; 37 O. 914. 
(3) 1 Ind. Cas. 670; 13 C. W. N. 815 
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ALLAHABAD HIGH COURT. 
‘Suconp Crviz APPEAL. No. 382 or 1924. 

* October 21,1926. 

. Present:—Mr. Justice Dalal and 

Mr. Justice Pullan. 

BHAGWANT BHARTI—Derenpant 
— APPELLANT 
i versus 

RAJPAT KURMI AND OoTRERS—PLAINTIFF 
AND DEFENDANTS—— RESPONDENTS. 
^ Hindu Law—Alienation by widow—Legal necessity 
—Amount not required for legal necessity very small— 
Procedure— Proportion. 

. In aguit by a reversioner to set aside a sale by a 
‘Hindu widow, where the sum not required for legal 
necessity is very small compared to the rest of the 
consideration the sale should not be set aside. 

. There is no rule that an alienation cannot be con- 
firmed unless more than any particular arithmetical 
proportion of the amount of consideration is supported 
by legal necessity. 

“Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, dated’ the 4th 
December, 1923. 

Mr. U. S. Bajpai, for the Appellant. 

- Dr. M. L. Agarwala, for the Respondents. 
- JUDGMENT.—On a suit by a rever- 
sionera sale by a Hindu widow was set aside 
oncondition of the reversioner paying to 
the vendee the amount of the considera- 
tion, which was proved to have been 
required by the widow for legal necessity. 
The consideration was Rs. 575 and the 
lower Appellate Court held that out of that 
sum Rs. 504-8 was proved to be for legal 
necessity. The defendant vendee has 
appealed. His learned Counsel relied on 
the Full Bench ruling of this Court in the 
ease of Lal Bahadur Lal v. Kamleshar Nath 
(1) and argued that as the sum not requir- 
ed for legal necessity was small compared 
to the rest of the consideration, the sale 
should not have been set aside. We agree 
with this view particularly when’ the first 
Court has held that the entire’ sum was 
required for legal necessity, and the lower 


Appellate Court also has admitted that the: 


widow wasin straitened circumstances at 
tbe- time of the execution of the sale deed 
and possibly required some money for her 
own maintenance. The learned Counsel 
for the respondents desired us to make an 
arithmetical calculation, and urged that 
a sale can be confirmed only when the por- 
tion not proved to be for legal necessity 
was less than 1/10th of the sale considera- 
tion. No such rule has been observed 
either in this Courtor by the Privy Council. 


6(1) 90 Ind. Cas. 988; 24 A. L. J. 52: A. I. R. 1925 AN. 
624; LR. 6 A. 591 Oiv.; 48 A, 183 (F. B). 
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In the case of Daulat v. Sankatha Prasad 


(2) two learned Judges of this Court’ have 


quoted a ruling of the Privy Council in 
which a sale by a widow was upheld, 
where the sale eonsideration was Rs. 4,600, 
and legal necessity for a sum of Rs. 711 was 
not proved. We think that the present is 
à case where the sale should be upheld. 

We set aside the decree of the lower 
Appellate Court, restore the decree of the 
trial. Court, and dismiss the plaintiffs’ suit 
with costsin all Courts including in this 
Court fees on the higher scale. 


ALN. A. Appeal allowed. 
(2) 86 Ind. Cas. 91; 23 A. L. J. 55; L. R. G A. 167 
Civ; A. I. R. 1925 All. 324; 47 A. 355. 





LAHORE HIGH COURT. 
MISCELLANEOUS Furst Orvit APPEAL 
No. 2370 o 1925. 

April 10, 1926. 
Present:—Mr. Justice Jai Lal. 
Bibi ATAR KAUR AND ANOTHER— 
APPELLANTS 
versus 
Sodhi LAL SINGH— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 89—- 
Removal of guardian, grounds for—Interest of minor, 
primary consideration—Person with adverse interest, 
impropriety of appointing as guardian. 

In deciding whether a guardian of a minor should 
be removed or not a Court should primarily be 
guided by the interest of the minor. [p. 810, col. 2.] 

The mere fact that the appointed guardians of a 
minor, the mother and the grandmother, had quarrell- 
ed with the uncle and that affrays had resulted is not 
a ground for removing them. [ibid.] 

A person whose interest is adverse to that of the 
minor should not be appointed as his guardian. [ibid.] 

Miscellaneous first appeal from an order 
of the District Judge, Ferozepore, dated 
tbe 21st July, 1925. 

Lala Jagan Nath Aggarwal, for the Ap- 
pellants. ~- 

Pandit Sheo Narain, R. B., for the Re- 
spondent. 

:gUDGMENT.—By an order dated the 
14th November, 1924, R. S. Shibu Mal, 
District Judge of Ferozepóre, appointed 
the appellants Musammat Mata Kishan 
Devi and Musammat Bibi Atar Kaur 
grandmother and mother respectively as 
joint guardians of the person and property 
of Sodhi Gurdarshan Singh, minor. The 
respondent Sodhz Lal Singh is an uncle of 


the minor and it appears that he was one 
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Of the petitioners before the District Judge 
claiming to be appointeda guardian. The 
learned Judge held that he was not a suit- 
‘able person to be appointed as his inter- 
‘ests clashed with those of the minor. ` He, 
‘therefore, declined to appoint him. 
“TA statement. was made on behalf of 
“Sodhi Lal Singh before the Judge to the 
effect that he gave his consent to the ap- 
pointment of the mother and the grand- 
mother as’ guardians of the property, pro- 
vided the entire property remained joint 
‘and under his management: The learned 
Judge remarked about thisstatement: “This 
«means, that the guardians and the minor 
will be practically at the mercy of Sodhi 
Lal Singh who may not make payments of 
minor’s share of the income promptly after 
all. This proviso relates to the management 
of the property and it may eventually 
be found possible to arrive at some 
arrangement whereunder Sodhi Lal Singh 
will have the chief hand in the manage- 
ment." It was also noted that arbitrators 
had been appointed for the partition of 
. the property between the minor and Sodhi 
Lal Singh. An appeal against this order 
by Sodhi Lal Singh to this Court was dis- 
missed in limine. It appears that after the 
grandmother and the mother had been ap- 
pointed guardians. serious disputes arose 
-between Sodhi Lal Singh and these ladies 
with the result that there was & serious 
‘affray which resulted in the death of two 
persons of the party of the ladies. 
~- Sodhi Lal Singh then presented an ap- 
plieation under s. 39 of the Guardians and 
"Wards Aet for the removal of the ladies 
from the guardianship of the minor's pro- 
perty. By his order dated the 21st July, 
1925, the learned District Judge decided 
that “There is only one possible decision 
which ' will ensure, the interest of the 
minor and his property being properly 
safeguarded (the sole matter for considera- 
tion in the present dispute) and that is 
that the ladies should be replaced as guar- 
dians of the property by: Sodhi Lal Singh 
who will on his appointment as guardian 
96 subjected to the control and supervi- 
sion of this Court so far asthe interests 
of ihe minor are concerned." He also 
was of opinion that in the interests of law 
and; order he had to issue orders to the 
guardians to refrain from ‘taking forcible 
irid. objéctionable methods to collect, be- 
hind. Sodhi Lal Singh’s back, rents alleged 
to: be part ofthe minor's share and that it 
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was necessary that Sodhi Lal Singh should 
beleft in undisturbed possession of the 
whole property including the minor's half 
share. | 
I am unable to understand on what 
principle the learned District Judge's order 
under appeal can be supported. The learn- 
ed Judge realises that it is the interest of 
the minor that should primarily be- con- 
sidered by him in deciding whether the 
grandmother and the mother should be re- 
moved and Sodhi Lal Singh should be ap- 
pointed as guardian of the property of the 
minor. Still in spite of the conclusions of 
his predecessor that the interests of Sodhi 
Lal Singh were adverse to those of the 
minor and that Sodhi Lal.Singh was not 
a suitable person to be appointed as guar- 
dian, the learned Judge has appointed him 
as such. 
There is an application on the record by 
Sodhi Lal Singh stating that owing to. the 
bitter feelings that exist between himself 
and the grandmother and the mother.of 
the minor he has left the ancestral house 
and has hired a house for hisown resi- 
dence. He has applied for permission 
to, debit the rent of that house to the 
minor's account and also to raise money 
by sale of some property of the minor for 
the purpose of building à house for his 
own residence. This suggestion is not 
devoid of humour, It is also alleged on 
behalf of the appellants that cheques 
issued by Sudhi, LalSingl on aecount of 
the maintenance of the minor in pursuance 
of the order of the learned District Judge 
have not been honoured bythe Bank. For 
these reasons and for those given by the 
District Judge on the 14th of November, 
1924, I consider that Sodhi Lal Singh was 
the last person who should have been ap- 
pointed a guardian of the property of the 
minor. I further hold that no good ground- 
has been made out why the grandmother 
and the mother should be removed from 
the guardianship of the minor. They 
have not in any way acted adversely: to 
the interests of the minor. If they have. 
quarrelled or fought with Lal Singh it 
was inthe realor supposed inrerests of 
the minor. If the District Judge consider- 
ed that their actions needed check or con- 
trol I have no doubt that he could dogo. 
under the general powers of supervision: 
that he has over the actions of the: guar-, 
dians appointed by him, but the action 
taken by the District Judge in removing 
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the guardians cannot be upheld. The net 
..Tesult of his order is that the learned Dis- 
trict. Judge has surrendered the interests 
--of the minor to the keeping of an un- 
desirable person who has forced the hands 
a the learned Judge by his aggressive con- 
uet. 

.  Aecepting this appeal I set aside the 
‘order of the learned District Judge, re- 
move Sodhi Lal Singh from the guardian- 
ship of the property of the minor and re- 
appoint the appellants as joint guardians 
on the same conditions as were imposed 
upon them by the order of the 14th of 
November, 1924, Sodhi Lal Singh will 
rónder an account of his management of 
the property of the minor to the Court 
below. The District Judge will control 
the conduet of the guardians with regard 
to the joint immoveable property in such 
manner as may be necessary in the interests 
ofthe minor. The interests of other per- 
sons should not be allowed to predominate 
over those of the minor. The respondent 
will pay the costs of appellantsin this Court 
and the Court below. 

In consequence of this order it is un- 
necessary to pass any order on the mis- 
cellaneous application presented by the 
appellants on the 24th of November, 1925, 
‘praying that a prohibitory order be issued 
to the respondent restraining him from 
selling’any property of the minor during 
the pendency of the appeal. 

A. N, A. Appeal accepted. 


ALLAHABAD HIGH COURT. 
SEcoNp Civi, APPgaL No. 975 or 1926. 
October 21, 1926, 
Present:—Mr. Justice Iqbal Ahmad. 

" JAGDISH PRASAD NARAIN SAHI— 
DerenDANT—APP#LLANT 
versus 


JANG BAHADUR NAIK AND OTHERS 
—PLalNTIFF3— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 120— 
Declaratory suit—Limitation—Adverse entry in Record 
of Rights—F'resh invasion, whether gives fresh cause of 
action. 

A suit for declaration of title to land instituted 
more than six years after an adverse entry in the 
Record of Rights but within six years of the date on 
which the defendant, on the strangth of such adverse 
entry, instituted a suit against the plaintiff's tenants 
‘for rent, is not barred by limitation inasmuch as the 
action of the defendant in suing for rent constitutes a 
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fresh invasion ofthe plaintiff's right and gives hind " 
a fresh cause of action for a suit for declaration o 
his title. 

Akbar Khan v. Turaban (1), distinguished. 

Ilahi Bakhsh v. Harnam Singh (2), followed. 


. Second appeal from a decree of the Addi- 
tional Subordinate Judge, Gorakhpur, dated 
the 17th of February, 1936, 

Mr. Haribans Sahai, for the Appellant, 

JUDGMENT.—This is a defendant's 
appeal and arises out of a suit fora de- 
claration that the plaintiffs are the Owners 
of the land in dispute and that by pure 
mistake that land has been recorded in 
the revenue papera in the name ofthe de- 
fendant. The defence was a denial of the 
plaintiffa' title totheland in dispute and 
further that the suit was barred by six 
yeara' rule of limitation, 

Both the Oourts below have decreed 
the plaintiffs’ suit. From a perusal of the 
judgment of the learaed Munsif it appears 
that he has not dealt with the question of 
limitation that formed the subject-matter 
of Issue No. 2. Probably the question was 
not discussed before the learned Mungit. 
But the point appears to have been raised 
before the learned Subordinate Judge and 
the learned Subordinate Judge has over- 
ruled the plea of limitation and affirmed 
the decree of the trial Court. 

The lower Áppellate Court has found as 
a fact that the title to the land in dispute 
is with the plaintiffs. This is a finding 
of fact and cannot be challenged in second 
appeal. The main point urged before me 
is that the lower Appellate Court was wrong 
in holding that the suit was not barred 
by the six years’ rule of limitation, It wag 
argued that the wrong entry having been 
made in or about 1885 and that wrong 
entry having continued up to the present 
day, the plaintiffs’ right for a declaratory 
relief is barred. In support of this view 
reliance is placed on the case of Akbar 
Khan v. Turaban (1). 

In myopinion there is no force in the 
argument advanced on behalf of the appel- 
lant. It appears that once in 1897 the 
plaintiffs sued the defendants in respect of 
this very plot and the grievance of the 
plaintiffs in that suit was that the land in 
dispute had by mistake been recorded in 
the kurra of the defendants and that suit 
ended in a compromise by which the plaint- 
iffs’ title to the land in dispute was re- 
cognised, and eventually forntal delivery 


(1) 1 Ind. Cas. 557; 31 A. 9; A. W, N. (1909) 259. 
A, L. J. 637; 4 M. L. T. 441, (1908) 252; à 
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of possession was made to the plaintiffs on 
Ist May, 1897. Notwithstanding that com- 
promise the wrong entry in the revenue 
papars continued. On the strength ofthat 
wrong entry the defendant recently, and 
certainly within gix years of the institution 
ofthe suit, sued the tenants in possession 
of the land in dispute for rent. This action 
of the deferidant, in my opinion, constitut- 
ed afresh invasion of the plaintiffs right 
and did give them a fresh cuuse of action. 
This was the view taken in the case of 
Ilahi Bakhsh v. Harnam Singh (2) which 
is noted at page 10 of I. L. R. 31 All. In 
my opinion the decision of the lower Appel- 
late Court is perfectly correct and I dis- 
miss this appeal under O. XLI, r. 11. 


A. N. A. l Appeal dismissed. 
(2) A. W. N. (1898) 215. 





MADRAS HIGH COURT. 
&gooNb Orvit APPEALS n 1142 AND 1143 of 
.1923. . 
September 2, 1926. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 


'. MOIDEEN BIBI AMMAL sy Acent 
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MONTANA SAHIB-—PraiNTIFF— 
APPELLANT 
versus 
RATHNAVELU MUDALLU-—DEFENDANT— 
RESPONDENT. 

Muhammadan Law—De facto muttawalli, right of, 
to maintain suit for rent—Woman, incapacity of, to 
do duties of muttawalli—Mosque—Change of site, 
effect of —1 rust, extinguishment of. . 

The conception’ of a de facto trustee or trustee 
de son tort isnot foreign to Muhammadan Law and 
such a trustee is, therefore, entitled to maintain a suit 
for rent against a tenant on behalf of a mosque. [p. 


813, col. 2.] 


* 


Abkan Sahib v. Soran Bivi Saiba Ammal (4), fol- 
d. 
lo here is no objection under the . Muhammadau Law 
to a woman doing the temporal duties of the mutta- 
walli of a mosque, [ibid] E 
A trust for the maintenance of a mosque in a 
particular village is not extinguished by the fact that 
the site of. the mosque is changed. |p. 813, col. 1.] 


Second appeals against the decrees of 


“ane District Court, Chingleput, in A. S. 


L 


- 


4. 


Nos. 101 and 102 of 1922 respectively, pre- 
ferred against those of the Court of the 
District Munsif of Poonamallee, in O. 8. 
Nos. 585 of 1920 and 638 of 1921, respec- 
tively. ' 

Mr. V. N. Shama Rao, for the Appel- 
lant. | l | 
T ME: S: Rajagopalachari, for the Respond. 
ent. 


MOIDERN BIBI AMMAL V, RATHNAVELU MÜDALI. 


. the judgments in two original suits. 


_ the suit. 
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JUDGMENT.—These second appeals 
are against the decision of the District 
Judge of Chingleput in a judgment which 
disposes of two appeals presented agus 

he 
two suits were for recovery of melvaram 
due on land of which the defendant is a 
tenant for Faslis 1328, 1329 and 1330, "The, 
plaintiffs case is that she is a muttawalli 
or trustee of the mesque institution and 
that defendant is her tenant ona part of 
ihe mosque property and assuch 1s bound 
to pay melvaram. The defendant's con- 
tention was, first, that there is no mosque 
in existence, and second, that the plaintiff 
is not the de jure muttawallà or trustee and 


- js, therefore, not entitled to claim rent from 
him, : He also pleads that the matter of. 


this appeal is res judicata. 

To take the last point first, on 3rd March, 
1923, in a subsequent suit by the plaintiff 
against the cefendant for rent for Fasli 
1331, the District Munsif pronounced a 
judgment in the plaintiff's absence, her 
Pleader having no instructions, dismissing 
He went, however, into the mérits 
of the pleas and decided, following the 
findings in the District Judge's judgment 
now under appeal, that there is no mosque 


.in existence now and that plaintiff has 


nothing to do with any such mosque so as 
to enable her to maintain the suit.. "This 
judgment has not been appealed against 
and is now final so far as it goes. It was 
delivered 4 months before the presentation 
of this appeal. But it is clear that in 
that suit the Distriet Munsif only decided, 
and it was- sufficient for the purpose only 
to decide. that in Fasli 1331 there was no 
mosque in existence of which the plaintiff 
could be trustee. It is not a decision that 
prior to Fasli 18331 there was no mosque. 
In the present appeal we are concerned: 
with Faslis 1328 to 1330 and there is in 
our view no final finding that in these 
faslis there was no mosque of which the 
plaintiff could be trustee. The plea of res 
judicata, therefore, fails. 

The next point is whether there is in 
fact a mosque in the sense of a trust institu- 
tion. Defendant claims that, since what 
is now called the mosque is not situated on 
the same site as the original mosque was 
situated, which is not denied, the trust has 
vanished. The validity of this argument 
depends entirely on the hature of the 
trust. 

If the trust was to maintain a particular 
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building already existing on a particular 
site, then with the disappearance of the 
. building the trust might vanish. That is 
not the present case. Here, as we see from 
the Inam Register, the trust was for the 
maintenanee of & mosque in this village. 
Clearly, for the fulfilment of that trust it 
does not matter where the mosque is so 
long as it-is in the village, and to lay 
down that the trust cannot change the 
site of the mosque, however unsuitable 
it may be or become or even when the 
site has been taken from the trust, say, 
by acquisition by Government or by an act 
of God, would be absurd. If it is to 
the benefit of the institution to change 
the site of the actual building, the 
trust is entitled to change it. It is not 
urged in this case that a single person 
nterested in the maintenance of the mosque 
has objected or does object to the change 
of site. The only objection comes from a 
Hindu tenant who objects to pay his rent 
and is seeking an argument for not pay- 
ing it. There is no doubt on the evidence 
that there is a separate building set apart, 
across the lane from the plaintiffs dwell- 
ing house, for this mosque. There is, 
therefore, no failure to maintain the trust 
institution for which the inam was granted. 
We are unable to agree with the District 
Judge that the present mosqueis not the 
mosyue for which the inam is granted, 
if by that finding he means that the trust 
has vanished, This contention, therefore, 
also fails. 

The next contention is that the plaint- 
iff is neither de facto nor de jure mutta- 
walli and is, therefore, not entitled to sue 
for the rent. It was admitted before the 
Distriet Judge that the plaintiff is not the 
de jure trustee. That the plaintiff is the 
de facio muttawalli in the sense that she is 
looking aíter the temporal affairs of the 
trust cannot, we think, be doubted. Defend- 
ant’s contention on this part of the case 
was not seriously pressed before us. The 
plaintiff8 agent is paying the mosque 
servant P. W. No. 3 and it is plaintiff 
and no one else who has been attempting 
to recover the rents from the defendant 
eversince the death of her husband, the 
previous muttawalls, 

A more serious argument for the defend- 
ant is that the Muhammadan Law does not 
ccntemplate de facio trustee at all, and 
that such a person has no locus «standi 
to tue for rent, That view the District 
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Judge adopted and this question is the 
main question for decision here. In the 
recognised text books of Muhammadan Law 
we do not find any statement that a de 
facto trustee is a legal impossibility. The 
nearest statement on the point is by Mr. 
Tyabji in his work on Muhammadan Law 
at page 627 which sets out that a person 
not validly entitled to act as muttawalli 
may, by taking charge of it and purport- 
ing to manage the property, thereby, be- 
come a trustee de son tort and answer- 
able as such. If this is so, it implies 
that the concept of a de facto trustee or 
trustee de son tort is not foreign to Muham- 
madan Law, and that such a trustee may 


RATHNAVALU MUDALI, 


perform the duties of the de jure trustee, 


but will be answerable as if he was, as he 
is, à trustee de son tort. In the case report- 
ed in Niamat Alt v. Ali Raza (1) two 
learned Judges of the Allahabad High 
Court who have frequently to deal with 
cases under Muhammadan Law, speak of 
the de facto muttawalli of an Arabie school 
without hinting that such an office is legally 
inconceivable. In two other cases of the 
same High Court, reported in Benarsi v. 
Altaf Husain (2) and Muizuddin v. Mohamed 
Ikhlaq (3), de facto muttawallis of mosques 
are spoken of as ifthey were well-known 
to the law. No case to the contrary has 
been cited before us, and we, therefore, as 
at present advised, see no difficulty in the 
legal concept of a de facto muttawalli of a 
mosque. Plaintiff is, no doubt, a woman, 
but there is no objection under Muham- 
madan Law toa woman doing the temporal 
duties of muttawalli of a mosque. There is 
no suggestion that she is not doing the 
duties properly, or that any person inter- 
ested in the mosque has made any com- 
plaint regarding her performance of her 
duties. The only suggestion that she is 
not entitled to perform these duties comes 
from this defendant who, as we have 
noted, is unwilling to pay his rent to her 
and is obviously a self-interested party.” 
It is not alleged by him that there is any 
other person who ought to be thetrustee 
to whom his rent is due. In these cir- 
cumstances we cannot see on what ground 


the defendant can refuse to pay his rent, 


The plaintiff is the actual manager of the 
institution. No other person has been al- 


(1) 26 Ind. Cas. 778; 37 A. 66; 18 A. L. J^ 26. 
(2) 63 Ind. Cas, 171. 
x Ind. Cas, 756; 21 A. L.J,510; A. I. R, 1024 
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leged to be entitled to manageit. There 
is.no suggestion that she will not appro- 
priate the rent for the benefit of the institu- 
tion, 

“Nor can we see any legal objection to 
her maintaining @ suit against the tenant 
for rent. In a case reported in Abkan 
Sahib v. Soran Bevi Saiba Ammal (4) 
both the learned Judges held that the 
de facto trustee of a mosque was in a 
position to collect the rents and re- 
imburse himself for the expenses of the 
collection out of the rents collected. It 
would be very much to the detriment of 
a trust if the actual manager thereof, when 
there is no dejure trustee in charge, were 
debarred from recovering debtsdue to the 
trust. The rent so paid is, of course, paid 
to. the person properly under the circum- 
stances entitled to receive it. We, there- 
fore, can see no legal ground on which 
the defendant can refuse to pay his rent 
to the plaintiff. We must reverse the judg- 
ment of the learned District Judge and 
restore that of the District Munsif with 
costs of the plaintiff here and in the lower 
Appellate Court (one set Vakil's fee). 


V. N. V. Appeal allowed. 
` (4) 28 Ind. Cas. 290; 38 M. 260; 28 M. L. J. 347. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1392 or 1926. 
October 28, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
BHUKHAN SINGH AND ANOTRER— 
PLAINTIFES—JAÀPPELLANTS 

l versus : 
JAGARDEO KOERI—DEFENDANT 
~~RESPONDENT. 

Easements Act (V of 1882), ss. 59, 60— Partition 
between co-licensors, effect of—Lücense, whether ex- 
tinguished—Irrevocable  license—Licensor, whether 
entitled to revoke on paying compensation—Practice— 
Finding that neither party's case 13 true, legality 
of. 
ETR 59 of the Easements Act has no application 

to & case in which one of two joint licensors transfers 
“his interest in the property with respect to which the 
license has been granted, in favour of his co-licensor. 
[p. 815, cols. 1&2] | l 
The Easements Act is a complete and self-contained 
Code and in view of the provisions of s. 60 (b) of the 
Act, where a, license is irrevocable, the licensor 
cannot be allowed to revoke the license on condition 
of his making compensation to the licensee for loss 


incurred by the revocation of the license. [p. 816, col. 





“Surnomauee Peshakar v. Chunder Kumar Das (3), 
distinguishéd. M 

A Gourt is entitled to come tothe conclusion on 
the evidence that neither party has come with true 
allegations and that the truth ley between the 
respective allegations of the parties. [p. 815, col. 1.] 
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Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, dated the 16th 
of April, 1926. : 

Mr. Haribans Sahai, for the Appellants, 

JUDGMENT.—This is a plaintiffs 
appeal and arises out of a suit for possession 
of a house. The plaintiffs’ [case was that 
the house in dispute belongs to one Debi 
Koeri and on his dying issueless the plaint- 
ills as zemindars got possession of the house 
and were in possession since then till the 
year 1924 when the defendant took the . 
house from the plaintiffs and began to store 
fodder in the house with the plaintiffs’ 
permission. It was further alleged by the 
plaintifis that defendant No. 1 now refuses 
to vacate the house and hence the plaintiffs 
were compelled to bring a suit. The defence 
of defendant No. 1, who was the sole con- 
testing defendant, was that on Debi having 
died issueless the house of Debi was in 
ruins and then two of the zemindars of the 
village, Bhukhan Singh, the plaintiff, and 
Sheotahal Singh settled the house with 
Umrao, the father of defendant No.1, on 
receipt of a nazrana of Rs. 50 and thereafter 
the defendant and his father built the house 
anew and are in possession of the house 
since then. The allegations of the plaintiffs 
to the contrary contained in the plaint were 
denied by the contesting defendant. 

The trial Court overruled the pleas taken 
in defence and passed a decree inthe plaint- 
iffs’ favour. The defendant No. 1 appealed 
to the lower Appellate Court. That Court | 
has reversed the decree of the trial Court 
and has dismissed the plaintiffs’ suit. 

The learned Judge of the lower Appellate 
Court has found that Debi was succeeded 
Ly his son Achaibar and on Achaibar’s 
death in 1912 the zemindars of the mahal 
who were the plaintiffs and Sheotahal Singh 
named above got the house of Achaibar by 
means of a compromise on the 28th August, 
1912. He has further found that after the 
death of Achaibar the house remained vacant 
for three or four years and fell down, 
and then the plaintiff and Sheotahal Singh, 
allowed Umrao, the father of Gajadhar, to 
build a house on the site of Achaibar’s 
house and so Umrao, built three rooms in the 
course of three years on the site of Achaibar's 
house. The learned Judge of the lower 
Appellate Court disbelieved the allegation 
of the defendant that the permission to 
build the house was given tothe father of 
the defendant on payment of a nazrana of 
Rs. 50. The allegation of the plaintiffs that 
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they had built the house and they gave some 
of the rooms of the house to defendant in 
1924 has been positively disbelieved by the 
learned Judge. 

On the findings noted above the lower 
Appellate Court came to the conclusion that 
the possession of the contesting defendant 
was that of a licensee, and as he or his 
father, acting on the license, had executed 
a work of a permanent nature and incurred 
expenses inso doing, the Appellate Court 
could not revoke the license and was not 


entitled to a decree for possession of the- 


house. 
Four points have been argued before me 
by the learned Counsel forithe appellants. 


In the first place it is argued that the. 


learned Judge of the lower Appellate Court 
has erred in allowing the defendant to set 
up anewcase for the first time in appeal, 
In my opinion there is no Substance in this 
contention. It was not that the lower 
Appellate Court allowed the defendant to 
make out & new case in appeal. On the 
contrary what the lower Appellate Court 
has doneisto consider the evidence ofthe 
parties and then to try to find out the 
truth. After considering the evidence it 
has come to the conclusion that neither party 
came with -true allegations in Court, and 
that the truth lay between the respective 
allegations of the parties. Having found as 
io what the trae facts were it proceeded 
to apply the law. . In my opinion the lower 


Appellate Court was perfectly right in 50 


doing. 

The second point argued before me is 
. that the license ceased to have any effect 
because of the provisions of s.59 of the 
Indian Easements Act. The argument of 
the learned Counsel is that inasmuch as 
prior to the partition by the Revenue Oourt 
in 1924, there were other co-sharers of the 
plaintifis-appellants, and as by that parti- 
tion the plaintiffs-appellants alone were 
allotted the plot on which the house in 
dispute stands, this amounts, in the eyes of 
law, as a transfer from the other co-sharers 
of the plaintiffs in the plaintiffs’ favour 
and as much the plaintiffs as transferees are 
not bound by the license. Jam unable to 
agree with this eontention of the learned 
Counsel. In the first place the transferee 


contemplated by s. 59 of the Indian Ease- 


ments Act must be a person who was not the 

licensor himself. Section 59 of the Indian 

Easements Act has no application to a ease 

in'"whieh one of two joint licensors transfers 
4 
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his interest in the property, with respect'to 
which the license has beén granted, in 
favour of his co-licensor. Secondly, the case 
reported as Ras Behari Lal v. Alhas Kun- 
war (1) is against this contention of the. 
learned Counsel for the appellant. Reliance 
has been placed on behalf of the plaintiffs- 
appellants on the case of Bhoj Raj v. Hardeva 
(2. As I read that case it was nowhere 
decided in that case that a transferee from 
a licensor is not bound by the license and 
so far as I can see the point now under 
consideration did not arise in that case in’ 
the form in which 1t 1s raised in the present. 
case. 

The third point urged in support of the: 
appeal is that there being no finding by 
the lower Appellate Court that in building 
the house, the defendant or the defendant's 
father incurred expenses, the lower Appel- 
late Court was wrong in holding that cl. (b) 
ofs. 60 of the Indian Easements Act was 
applicable to the facts of the case, and 
that the license could not be revoked. I’ 
am unable to agree with this contention 
of the learned Counsel for the appellants. 
The finding of the lower Appellate Court 
that "the house got beams and tiles and so 
is a permanent structure” is tantamount to 
a finding that not only the structure is of a 
permanent character but also that some 
expenses must have been incurred in mak- 
ing the same. It is not the plaintiffs’ case, 
that though the house was built by the 
contesting defendant or his father the 
expenses for building the same were not 
met by them. 

The last point argued before me is that 
in any case the plaintiffs ought to have been 
given a decree for possession of the house 
in dispute conditional on making compen- 
sation to the defendant-respondent for the 
loss to which he would be put by reason of 
the revocation of the license, In support 
of this argument reliance has been placed 
on a ease reported in Surnomoyee Peshakar 
v. Chunder Kumar Das (3). I am of opinion 
that there is no substance in this argument, 
Thelndian Easements Act is not in force 
in Bengal [vide s. l of the Indian Easge- 
ments Act and Nritta Kumari Dassi v, 
Puddomoni Bewah (4): and questions relat- 
ing to license arising in the Presidency of 


Bengal have to be decided with reference 
(1) 26 Ind. Cas. 445; 13 A, L. J. 1; 37 A. 91. 
(2) 77 Ind. Cas. 140; 20 A. L. J. 608; 44 A, 726; A. 1, 
R. 1923 All. 140. 
(3) 8 Ind. Cas, 793; 12 O. L, J 443, ' 
(4) 30 C. 003; 7 O, W. N. 649 
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to the English Law on the subject. The 
Indian Basements Act, which is in force 
in this Province, is a complete and self- 
contained Code. If it was the intention of 
the Legislature to provide that even when 
a license became irrevocable the licensors 
will have a right to revoke the license 
on condition of making compensation to 


' -the licensees, for the loss that they may 


incur by revocation of the license, one 
would have expected some provision to 
that effect in s. 60 of the Indian Ease- 
ments Act, and cl. (b) of s, 60 would not 
have been enacted in the form in which 
it has been enacted. The provisions of 
ol. (b) of s. 60 are clear and specific and 
in the face of such provision, the Courts 
in this Province cannot allow a licensor 
to revoke the license, on condition of his 
making compensation to the licensee for 
loss incurred by the revocation of the 
license. - < 

For the reasons given above I am of 
opinion that the lower Appellate Court has 
rightly dismissed the plaintiffs’ suit and 
I.dismiss this appeal under O. XLI, r. 11. 

A. N. A. f Appeal dismissed. 
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: expressly or by necessary implication. 


ALLAHABAD HIGH COURT. 
Second OrvıL APPEAL No. 775 oF 1925. 
.. October 21, 1926. 
Present:—Mr. Justice Lindsay 
and Mr. Justice Sulaiman. 
SHYAM LAL-—PLAINTIFF— ÀPPELLANT 
' versus 
DWARKA PRASAD AND oTsERS— 
DEFENDANTS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 5—W ajib-ul- 
arz—Construction—Custom by necessary implication. 

A, wajib-ul-arz provided as follows: “Up to the 
present time there has been no case of pre-emption 
in the village, but in the surrounding villages there 
isa custom of pre-emption by which when one co- 
sharer wishes to sellhis land pre-emption is to be 
allowed in favour of............ e 

Held, that on a proper construction of the language 
used it must be held that the wajib-ul-arz recorded 
a custom of pre-emption “by necessary implication," 
and that it satisfied the requirements of s. 5 of the 
Agra Pre-emption Act. 

Second appeal from a decree of the Second 
Additional Subordinate Judge, Cawn- 
pore, dated the 9th January, 1925. 

Mr, Ambika Prasad, for the Appellant. 

. Dr. K.N. Katju, for the Respondents. 


JUDGMENT.—This isa pre-emption 


. appeal, The suit was brought by the appel- . 
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lant and professed to bea suit under the. 
Agra Pre-emption Act, XI of 1922. The. 
Courts below have dismissed the claim on 
the ground that no right of pre-emption 
exists in this village, and this decision is 
founded upon the interpretation of s. 5 of 
the Act together with a construction of an 
extract from the wajib-ul-arz,  . 

There was produced before the Courts 
below a wajib-ul-arz in which substantially 
the record was couched in the following 
language:— 

“Up to the present time there has been. 
no case of pre-emption in this village, but 
inthe surrounding villages there is a cus- 
tom of pre-emption by which, when one- 
co-sharer wishes to sell his land, pre-emp- 
tion is to be allowed in favour of (Here 
follows scheme of pre-emption)." 

The Courts below were of opinion that 
this record did not satisfy the requirements 
of s. 5 of the Pre-emption Act. 

Seetion 5 (1) says that the right of pre- 
emption shall be deemed to exist only in 
mahals or villages in respect of which any 
wajib-ul-arz prepared prior to the com- 
mencement of this Act records a custom, 
contract or declaration recognising, con- 
ferring or declaring aright of pre-emption 
We 
think, on the proper construction of the 
language of this wajib-ul-arz, that it ought 
to be held that a custom of pre-emption 
is necessarily implied. We have just decid- 
ed Second Appeal No. 550 of 1925 in which 
the language ofthe wajib-ul-arz resembled 
very closely the language of the wajib ul- arz 
now under consideration. The only differ- 
ence between the two documents is that in: 
the waj?b ul-arz which was being dealt with 
in Second Appeal No. 550 there was added 
to the record the following words ;— 

“Aur yeh dastur hamko manzur hai”. 

These words find no place in the wajib- 
ularz which we are considering. At the 
same time, it seems to us fairly obvious ` 
that it was the intention ofthe owners of 
this village to havea custom of pre-emp- 
tion recorded. We are satisfied, therefore, 
that in respect of this village there is a 
wajib-ul-arz prepared prior to the com- 
mencement of the Agra Pre-emption Act 
a wajib-ul-arz which records, at least by 
necessary implication, the existence of. a 
custom or contract. That being so, the 
plaintiff was entitled to pre-emption. No 
other matters are now in dispute between 
the parties, The result, therefore, is that 


DWARKA PRASAD. 
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we allow the appeal and give the plaint- 
iff a decree for pre-emption' on pay ment of 
Rs. 1,000. We allow two months from 
the date of this Court's decree for deposit 
of the money. If the plaintiff fails to 
deposit the money within the time so 
limited the suit shall stand dismissed with 
costs in all Courts. If the money is de- 
posited the plaintiff will be entitled to his, 
costs in all Courts. - ' 


A. N. A; Appeal allowed. 


‘ALLAHABAD HIGH COURT. 
SEOOND Civin APPRAL No. 995 or 1926. 
l October 20, 1926. 
Present :—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
RAZA HASAN AND OTHERS—PLAINTIFFS— 
e APPELLANTS 


VETSUS 
MOHAMMAD YASIN AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 21—Pre- 
emptor suing jointly with person having mo such right 
at time of sale—Acquisition of right before date of 
suat, effect of—Right of pre-emption, nature of. 

The right of pre-emption, which is sought to be 
enforced by suit, must bea right which was in exist- 
ence at the date when the sale sought to be pre-empt- 
ed was made. 

Where, therefore, a person entitled to pre-emption 
sues-jointly with another person, who had no such 
right atthe date of the sale, the suit is liable to be 
dismissed under s. 21 of the Agra Pre-emption Act 
even though the latter person acquires a right of pre- 
emption before the institution of the suit. 


Second appeal against the decree of the 
Subordinate Judge, Muzaffarnagar, dated 
the 26th of February, 1926. | 

Mr. A. Sanyal, for the Appellenta. 

JUDGMENT.—The plaintiffs’ suit for 
pre-emption has been dismissed by the 
lower Appellate Court. The finding of the 
learned Subordinate Judge is that on the’ 
date of the sale sought to be pre-empted.. 
Nazar Husain, plaintiff No. 4, had no interest 
in the preempted property. It is found 
that he acquired a share in the mahal some 
time after the execution of the sale-deed 
now challenged. In view of this finding 
the learned Subordinate Judge applied 
8. 21 of the Agra Pre-emption Act and dis- 
missed the whole suit. Section 21 of the 
Act lays down that “where a person having 
aright of pre-emption sues jointly with a 
person not having such right, he shall lose 
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his right." The first ground of appeal 
taken here is that the Court below has mis- 
interpreted s. 21 of the Agra Pre-emption 
Act. Itseems to be argued that because 
the plaintiff No. 4 had acquired an interest 
in the mahal prior to the date of suit his 
case wasnot within the mischief aimed at 
by this section. But clearly this argument 
cannot be accepted. A reference to the de- 
"finition of ‘right of pre-emption’ contained 
in s. 4 cl. (9) of the Act shows that a right 
of pre-emption is a right of a person om a 
transfer of immoveable property to be sub- 
stituted in place of the transferee by reason 
of such right.. And so the right of pre- 
emption which it is sought to enforce by 
suit must be a right which was in existence 
atthe date when the sale sought to be pre- 
empted was made. Sections 8, 9, 10 and 11 
of the Act also support this construction. 
It is clear that on. the date on which the 
sale in dispute took place the plaintiff No.4 
had no right of pre-emption the violation 
of which could give him a cause of action 
for joining in the suit, The decision of the 
Court below is correct. 

Another point is raised in the second 
ground of appeal concerning the status of 
the defendants-vendees. In view of what 
has been said this question need not be 
discussed now. The plaintiffs’ suit was 
bound to fail and was rightly dismissed. 
We dismiss this appeal under O. XLI, r. 11, 

A. N. A, Appeal dismissed. 


elitas abere i 


PATNA HIGH. COURT. 

Crvit Revision No. 58 or 1926. 
April 28, 1926. 

Present:—Mr. Justice Ross and 

Mr. Justice Kulwant Sahay. 

Musammat BARKATUNNISA BEGUM— 
PLAINTIFF— PETITIONER 
versus 

Musammat KANIZA FATMA— 


DEFENDANT— RESPONDENT. 

Court Fees Act (VII of 1870), s. ? iv (c) and v~ 
Suit for ejectment of licensee—Valuation and Court- 
fee—Allegations im written statement, how far 
material, 

In a suit for the determination of the plaintiff's 
proprietary right ofa house, for determination that 
the position of the defendant was that of a mere 
licensee and for ejectment of the defendant comes 
within s.7, cl. v of the Court Fees Act and the 
Oourt-fee payable is according to the market value 
of the subject-matter of the suit. The subject-matter 
of such a suit is the right to eject the defendant, 
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and the value of that right isthe value at which the 
defendant's right to remain in the house under the 
license of the plaintiff may be valued. 

The valuation ofa suit isto be determined not 
upon the plea taken in the written statement but upon 
the allegations as made in the plaint. 

Civil revision from a decision of the Dis- 
trict Judge, Gaya, dated the 16th January, 
1926, affirming that of the Munsif, Third 
Court, Gaya, dated the 27th October, 1925. 

FACTS.—The plaintiff brought a suit 
to recover a house on the allegation that 
it belonged to her and that she had allowed 
the defendants who were her near relations 
to reside in it and that she was not willing 
te allow them to continue to remain in the 
house any longer. .It was also stated in 
the plaint that one of the defendants had 
set up afalse title to the house under an 
oral gift from her. The plaintiff prayed 
that on the determination of her proprie- 
tary interest as also on the determination 
of the fact that the position of the defend- 
ants was that of licensee-tenants-at-will, 
the defendants may be ordered to vacate 
the house. The suit was valued at Rs. 400, 
the value of the house being much higher. 
The lower Courts held that the suit was 
for a declaratory decree and consequential 
relief and that, therefore, it ought to be 
valued according tothe value of the house 
under s. 7 iv (c), Court Fees Act. 


Messrs:. Hasan Jan, Kailas Patt and 
Sarjoo Prasad, for the Petitioner. 
Mr. Muhammad Yunus (with him Mr, 
Manohar Lal), for the Opposite Party. 


gé JUDGMENT. . 

Kulwant Sahay, J.—|The material 
portion of the judgment runs as follows:—] 

The whole question is whether the suit 
as framed asks for a detiaratory decree and 
for consequential relief. In my opinion 
the suit as framed isa suit for ejectment. 
The prayer for determination of the plaint- 
ifs title was only incidentally’ made in 
the plaint. It is not denied on ‘behalf of 
the defendants that at the time they en- 
tered thé house the plaintiff was the owner 
of the house. They set up a subsequent 
gift from the plaintiff. The plaintiff denies 
that she made any gift to the defendants. 


Tf the defendants can succeed in proving’ 


the oral gift, the suit will certainly be 


dismissed: but the valuation of the suit 


is to be determined not upon the plea 
taken in the written statement but upon 
the allegations as madein the plaint. The 


plaint merely asks fora decree for eject- 
i , 
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ment ofthe defendants. The case comes, 
in my opinion, under s. 7, cl. v, of.the 
Court Fees Act and the Court-fee payable 
is according to the market value of the 
subject-matter of the suit. The subject- 
matter of the suit is theright to eject the 
defendants and the value of that right is 
the value at which the defendants' right 
to remain in the house under the license of 
the plaintiff may be valued. [See Ram. 
Raj Tewari v. Girnandan Bhagat(1).] The 
plaintiff has valued it at Rs. 400. The 
Court does not say that this valuationis an . 
unreasonable one. The plaintiff, however, 
has put ina petition for leave to amend the 
plaint in order to make her position clear. 
In my opinion she ought to be given an 
opportunity to amend the plaint. 

The order ofthe Munsif returning the 
plaint will, therefore, be set aside and the 
caseremanded to him for consideration of 
the applieation for amendment of the plaint 
o for disposal of the suit according to 
aw. 

Ross, J.—I agree. 


A. N. A. Case remanded. 
ve 15 A. 63; A. W. N. (1892) 240; 7 Ind. Deo..(x. 8.) 


ALLAHABAD HIGH COURT. 
SgooND Crvin Apesar No. 753 of 1924. 
November 1, 1920; . 
^ Present:—Mr. Justice Dalal and 
“Mr. Justice Pullan. 
: Lala BALDEO SAHAI-—DzcRzEÉ- 
HoLDE&—AÁPPELLANT 
versus 


JAFAR HUSAIN AND OTHERS— 


J BUDGMENT-DEBTORS— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 19, 20, Sch. I, Art. 
181—Payment under preliminary decree, whether 
saves limitation for applying for final decree— 
‘Decree, meaning of. 

The term ‘decree’ in the Explanation to s. 19 of the 
Limitation Act means not only a final decree capable ' 
of execution but includes alsoa preliminary decree 
for sale. 

The time for applying for a final decree may ina 
proper case be extended under s.:19 or20 of the 
Limitation Act, but in order that a paymentunder a 
preliminary decree may extend the time for applying 
for a final decree under s. 20 of the Limitation Act 
it is necessary that such payment should satisfy the 
requirements of the section. 

Second appeal from a decree of the Addi- 
tional Subordinate Judge, Moradabad, 


dated the 6th February, 1924, 


(98 I. O. 1926] BHANKER v. 


Mr. P. L. Banerji, for the Appellant. 

Mr. A. Sanyal, for the Respondents. 

JUDGMENT.—It has been found by 
.the Courts below that this application for a 
final decree is barred by time, as it has been 
made more than three years after the pass- 
ing of the preliminary decree. The plaint- 
iff sought to bring his application within 
time by proving a payment by the Judg- 
‘ment-debtor within three years. A Single 
Judge of this Court has referred the case 
toa Bench holding that this is a matter 
of some importance and there is no direct 
authority upon it. . 

"There is no question that Art. 181 of 
the Limitation Act applies to the case, and 
that, therefore, an application for final decree 
must be made within three years of the 
preliminary decree, unless the period can 
be extended. The argument addressed to 
uson behalf of the appellant is that s. 20 
of the Limitation Act lays down that where 
part of the principal ofa debt is paid before 
the expiration of the prescribed period, a 
fresh period of limitation shall be computed 
from the time when the payment was made; 
and that as debt includes money payable 
under a decree, the payment alleged to 
have been made by the judgment-debtor 
in this case gives rise to a fresh period of 
limitation for an application by the decree- 
holder for a final decree. Weare not pre- 
pared to follow the lower Áppellate Court 
in his finding that decree for the purposes ` 
of s. 20 of the Limitation Act means only a 
final decree capable of execution and nota 
preliminary decree for sale. On thecontrary 
wë are of opinion that such a preliminary 
decree constitutes a debt payable by the 
judgment-debtor. We are also of opinion 
that time may be extended for an applica- 
tion fora final decreé under either s. 19 or 
s. 20 of the Limitation Act. But the former 
of these sections requires a written ac- 
knowledgment of liability and the latter 
demands that the fact of payment should 
appear in the handwriting of fhe person 
making the same. Inthe case reported in 
Subbalakshimi Ammal v. Ramalinga Chetty 
(1) it was held that an application made by 
the judgment-debtor for the adjournment of 
the sale gave afresh starting point for the 
decree-holder's subsequent application for 
a final decree. We see no reason to differ 
from the opinion expressed by the Madras 
High Court,butthat ruling could only be 

(1) 48 Ind. Oas.’ 298; 42 M, 52; (1918) M. W. N, 
702; 35 M, L. J. 092; 8 L. W. 526; 24 M. L, T, 486, 
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relevant to the’ present case ifthe payment 
alleged to have been made: within three 
years ofthe filing of this application had 
been attested by some writing by the hand 
of the person making the payment. In the 
presenf case no such allegation is made by 
the plaintiff, and the fact of the payment 
is denied by the defendant. 

In our opinion the payment alleged to 
have heen made on 8th March, 1920, does not 
extend the period of limitation for making 
an application for a final decree. The 
application, therefore, was barred by time, 
and this appeal must fail. 

We dismiss the appeal with costs, in- 
os costs in this Court on the higher 
scale, 


A. N. A, Appeal dismissed, . 


NAGPUR JUDICIAL COMMIS- 
|: ^ $IONER’S COURT, . 
First Orvit APPEAL No, 62 or 1924, 
October 20,1925. . . . 
Present:—Mr. Hallifax, A. J. O., and 
Mr. Kotval, A. J.O. - . 
SHANKER--APPELLANT 
VETSUS "E 


VITHALDAS —RESPONDENT, 

. C. P. C. (Act V of 1908), O. 1I, v. 6—Suit to set aside 
several alienations by Hindu widow, - whether multi- 
farious—Reversioner's suit io set aside alienation — 
Widow, whether necessary party—Injunction ‘against 
widow, if can be claimed—Administrator, appoint- 
ment of, whether can be-claimed in such suit. 

. Where a Hindu widow has made several alienations 
of her husband's estate itis not necessary «for the 
reversioners to bring a separate suit to set aside each 
of those alienations. [p 821, col. l|] 

A suit to set aside all such alienations is not bad 
for multifariousness. [p 820, col. 2.] 

Hindu widow is a necessary party toa suit by a 
reversioner to set aside an improper alienation made 
by her, but a claim for injunction against the widow 
restraining her from making further alienations and 
for appointment of an Administrator to the whole of 


Lan 


the estate cannot be joined in such a suit. [p. 821, cols, 


1& 2 


Additional District Judge, Wardha, dated 
the 31st March, 1924, : : 

Messrs. M. B. Niyogi and: G. S. Lule, for 
the Appellant.. 

Mr. T. J. Kedar, for the Respondent, 

JUDGMENT.—The plaintiffs axe the 
nearest reversionary heirs of one Amrit 
Rao Kunbi after his widow Annapurna Bai, 


.] ) 
- Appeal against the appellate decree of the 


and they sued her and a number of persons , 
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to whom she had transferred portions of 
her husband's: property for a declaration 
that the transfers would be invalid against 
them after her death. The property she 
inherited from. her husband consisted of 
the whole of.the. village of Sindi Lahan, 
a half share inithe village of Pipri, a two- 
thirds share in the village of Umri, a two- 
thirdsshare in the village of Ganeshpur, 
a quarter share in the village of Dorli and 
a half share in ,the village of Lonsauli, 
all inthe Wardha District, and also some 
property in Sonegaon in the Yeotmal Dis- 
trict of Berar, of which the value or extent 
does not appearin the case. ; 

- With the exception of the village of Sindi 
Lahan and possibly the property in Berar, 
the widow transferred the whole of this 
property within two years in the following 

“ manner:— 


(1) 22-1-18 Sale ofthe quarter share in 
Dorli 


orli. 
(2) 221-18 Sale of. the half share in 
Lonsauli. 


(3) 10-1-19 Perpetual lease of all the sir ` 


land in Umri. 

(4) 21-1-19 Lease for 32 years ofall the 
sir land in Pipri. 

(5) 23.1-19 Lease for 32 years of the half 

. Share in Pipri. 

(8) 29-8-19 Sale of the same half share in 
Pipri to the lessees. 

(7) 2-10-19 Sale of the two-thirds share in 
Ganeshpur. 

(8) 4-10-19 Sale of the two-thirds share in 
Umri. 


Fach sale of a share apparently included 


the cultivating rights in the sir land, either 
directly by virtue of the sanction of the 
Financial Commissioner or by a surrender 
of those rights immediately after the sale. 

To the first two and the seventh of these 
alienations the plaintiffs do not object, 
their suit was filed originally against the 
widow and her transferees in the five other 
cases. Their plaint also contained a prayer 
for an injunction restraining the widow 
from making alienations in future and for 
the appointment of an Administrator of the 
whole property, but this has wisely been 
abandoned and we are no longer concerned 
with it. 

Thevarious defendants impleaded filed 
written statements of portentous length, 
a great part of all of them being in direct 


contravention of r.2 of ©. VI of the C, P.: 
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C., which lays down that a pleading shall 
contain nothing but a concise statement of 
material facts; even the statements of fact 
in them are far from concise. ‘The pre- 
liminary objections raised were that the 
proper Court-fees had not been paid on 
the plaint and that all the defendants im- 
pleaded could not be joined in the same 
sult. ; 

The learned Additional Distriet Judge 
decided both points in an order the length . 
of which is as unnecessary as thatofthe 
written statements filed by the parties. 
With the matter of .Court-fees we are no 
longer concerned, though it may be pointed 
out that this objection, so frequently taken, 
is not one which itis wise for any defend- 
ant to take unless he is sure of winning 
his ease or believes the proper amount 
of OCourt-fees is so great that the plaintiff 
wil drop the case in preference to paying 
it;the protection of the interests of the 
revenue is the business of the Court, though 
there can be no objection to its. being 
helped in the matter by a vigilant defend- 
ant even at his own expense. 

The order of the Court next discussed, 
at great length, the meaning of the plain 
words ofthe third rule of O. I and of O. II 
of the C. P. C., or rather set out what had 
been said about those rules by various. 
High Courts. It was eventually decided 
in general terms that "the. suit as con- 
stituted at present is multifarious owing: 
to misjoinder of defendants and causes 
of action.” Withsome difficulty it can be 
discovered from the rest of the order that 
the specific objections to the frame of the 
suit -were that the five alienations attacked 
could not be called the same series of acts, 
or transactions for the purposes of r.3 of 
O. I, and the cause of action for the in- 
junction claimed against Annapurnabai 
was not a cause of action against any of 
her transferees for the purposes of r. 3. 
of O. II. 

In accordance with this order the plaint 
was amended by striking out the names 
of all the defendants except Annapurnabai, 
and her transferees in one of the five 
transactions and also the claim for an 
injunction against her and for the appoint- 
ment of an. Administrator for her estate, 
Of the five transactions from which they: 
had to choose the. plaintiffs. selected’ the 
fifth in the list given: above, the lease. 
for thirty-two years of the half share in 
Pipri. The selection. could hardly have; 


. no trial whatever. 


- 


‘the share. 
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been worse. The lease was merged in a 
sale to the same defendants carried out 
only seven months later, and there is in 


‘fact now no lease toset aside, but anyhow 


theamended plaint should have included 


both the lease and the sale, as they were to: 


the same defendants. 

Even of the one matter to which the dis- 
pute between the parties was confined by 
amendment of the plaint, there has been 
It is obvious that the 
legal necessity for any one of the eight 
transfers mentioned could not even be ex- 
amined without an examination of that 
for all the other seven, and if it were the 


' ease that no two of them could be considered 


inthe same suit, there would have to be 
as many suits as there were transfers 
attacked, and in each of the suits there 
would have to be evidence relating to all 
the transfers, including even those that are 
not attacked. All the evidence could cer- 
tainly be taken in one case, but the neces- 
sity for that is only one. more indication 
of all the transfers forming one single series 
of transactions. The value of the property 
in Berar and whether that also has been 
alienated or not are also matters which 
must be ascertained before any decision 
on the matters in issue can possibly be given. 

In the suit that the lower Court has pur- 
ported to try there is evidence that there 
was a transfer of apiece of property to 
satisfy in part a decree that had been ob- 
tained against the widow, and that is all, 
Nothing is said about how the debt in the 
decree arose, what other property the 
widow had, what other debts she owed, or 
even whether the consideration wasadequate. 
The very scanty material on the record, 
which is only that:a lease for thirty-two 


years ofa village share paying Hs. 835 as. 


land revenue was given for Rs, 4,700 
indicates that the consideration was in- 
adequate, as ibis not much more than six 
times the least possible annual income of 
Finally the decree is entirely 
futile because, as has been said, the lease 
which it declares invalid beyond the life of 
Annapurnabai no longer exists. 

The claims for an injunction against 
Annapurnabai and for the appointment of 
an Administrator for her estate cannot, of 
course, be tried inthe samesuit with the 
claim against her transferees. This has 
been recognised by the plaintiffs, not only 
to the extent of abandoning that claim, but 
to the further extent of not making Anna- 
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purnabai a party to this appeal. She is 
obviously a necessary party’ to the suit 
against her transferees in reference to the 
transfers. Fortunately for the plaintiffs she 
can now be added again as a defendant, and 
that will be done. 

The decree of the lower Court will be 
set aside,and the suit will be remanded 
to that Court with instructions to re-admit 
it, as on the plaint originally filed, with 
the exception of all references to the elaim 
for an injunction and the appointment of 
an Administrator, and to try it out. It 
was agreed in this Court that each party 
shall pay all the costs incurred by it up to 
the present, with the exception of the 
Court-fee on the plaint. <A certificate for 
the refund of the Court-fees paid on this 
appeal will issue. 

Decree set aside; 


A. N. A, Suit remanded, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1414 or 1926. 
October 25, 1926. 

Present :—Mr. Justice Ashworth. 
BHAWANI PRASAD-—PLAINTIFF— 


APPELLANT 


TETSUS 
HAKIMULLAH AND OTHERS— DEFENDANTS 


— RESPONDENTS, 

C. P. C. (Act V of 1908), O. XLI, v. 27 —Appellate 
Court —New maps or reports in appeal, power of Court 
to call for—Admission of party—Court, whether bound 
to act upon. 

Order XLI, r. 27, ©. P. O., refers to evidence oral or 
documentary which the parties could have produced 
at the time of first hearing and has no direct applica- 
tion to maps and reports of a Commissioner appoint- 
ed by the Appellate Court. The power of an Appel- 
late Court, therefore, to require an accurate map to 
be filed in order to enable it to understand the facts 
of a case under appeal to it cannot be questioned 
on the ground that this is admitting new evidence 
within the meaning of O. XLI, r. 27, [p. 822, cols. 1 &2.] 

A Court is entitled to disregard the admission ofa 
party ifthe Court findsthe truth inconsistent with 
Buch admission. fp. 822, eol. 2.] 

Second appeal against a decree of the 
Additional Subordinate Judge, Buland- 
shahr, dated the 31st of March, 1926. 


Dr. N. C. Vaish, for the Appellant. 


JUDGMENT.—This second. appeal 
arises out of a suit brought by the plaint- 
iff-appellant against the defendant*respond- 
ents for a permanent injunction directing 
the defendants not to interfere with the 
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re-construction of the southern wall ofthe 


plaintiff's house as shown in a sketch map. 
The first Court. 


annexed to the plaint. 
took the' evidence of the. parties and 


made a local inspection. On the basis of. 


this loeal inspection it decreed the plaint- 
iffs claim. On appeal to the Additional 
Subordinate Judge of Bulandshahr the 
appellant requested the lower Appellate 
Court to appoint à Commissioner to make 
an accurate map and report. This request 
was granted. The lower Appellate Court 
found the Commissioner's map and report 
in conflict with the inspection note of the 
Munsif and accepting the Commissioner's 
map and reportas correct came to a con- 
clusion: different from that arrived at by 
the first Court. l t 

The main ground on which the present 
second appeal is filed is that “the lower 
Appellate Court, was not justified in ap- 
pointing a Commissioner and relying on 
his report as additional evidence without 
recording jreasons therefor.” Reliance is 
placed on O. XLI, r. 27 of the C. P. C, 
which states that “the parties to an appeal 
shall not be entitled to produce additional 
evidence, whether oral or documentary, in 
the Appellate Court.. But if (a) the Court 
from whose decree the appeal is preferred 
has refused to admit evidence whieh 
ought to have been admitted, or (6) the 
' Appellate Court requires any document to 
be produced or any witness to be examin- 
ed to enable it to pronounce judgment, or 
for any other substantial cause, the Appel- 
late Court may allow such evidence or 
document to be produced, or witness to be 
examined,” 

Sub-rule (2) requires that “wherever 
additional: evidence is allowed to be pro- 
‘duced by an. Appellate Court, the Court 
shall record the reason for its admission.” 
It is clear that O. XLI, r. 27, refers to evi- 
dence, eral or documentary, which the 
parties could have produced at the time of 
thé first hearing. In my opinion, O. XLI, 
r.27 has no direct application to the ques- 
tion of a map and report of a Commis- 
sioner appointed by the Appellate Court. 
‘A Commissioner may be appointed for 
local investigation by an original Court 
under O. XXVI, r. 9 and under s, 107 (2) 
of the CO. P. O., an Appellate Court has the 
power in this respect of a Court of origin- 
al jurisdiction. It appears to me that the 
power ofan Appellate Court to require an 
accurate map according to scale to be 
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filed in order to: enable it to understand 
the facts of a case under appeal to it, 
cannot be questioned on the ground that 
this is admitting new evidence within the ' 
meaning of O. XLI,r. 27. To hold other- 
wise would result in-a decision arrived at 
on accurate understanding .of the facts. 
being of necessity set aside in second 
appeal in favour of one not so arrived at. 
It is urged that the defendants should. 
have pressed for a map by an amin in 
the original Court but the defendants . 
would not know that the Munsif was going 
to inspect the locality and. was likely. to 
arrive at the conclusions adverse to them-: 
selves. It can hardly be expected that. 
the defendants should put in an applica- 
tion to the Munsif (stating that his ins- 
pection note and conclusions were wrong. 
(even if these conclusions were known 
before the judgment was pronounced) and. 
asking for the appointment of a Commis- 
sioner to make a map. I, therefore; find 
no force in the contention of the appellant: 
based on the lower Appellate Court's refer- 
ence to the Commissioner's map and report. 
. The: second grounds based on an alleg- 
ed admission of the defendants. The lower 
Appellate Court was entitled to disregard 
an admission, if it found its truth incon- 
sistent with other reliable evidence and in 
second appeal no objection can be taken to 
pre lower Appellate-Court for haviug done 
this. oF 

For the above reasons I find that no 
appeal lies and this appeal is dismissed 
under O. XLI, r. 11, C. P. C. 


A. N. A. Appeal dismissed. 


Bai ei e 


CALCUTTA HIGH COURT. 
Civi, Rouse No. 315-M or 1926. 
IN 
APPEAL FROM ORIGINAL ORDER No. 433 
. oF 1925. "E 
August 13, 1926. 
Present; —Mr. Justice Suhrawardy 
and Mr. Justice Mullik. . 
SURJYA KANTA JANA AND oTHERS— 
DEFENDANTS — HESPoNDEATS-—PETITIONERS 
versus 
TARAK NATH JANA AND OTHERS— 
PustnTiFFS—APPELL«NiS—Opposrit PARTY, 
C. P. C. (Act V of 1908), ss. 107, 151, O. I, v. 10— 


Appellate Court —Addition and transposition of parties 
—Inherent jurisdiction, 


. [98 L ©. 1926] 
An Appellate Court has ample power in the 


interest of justice to add parties or transpose a party 


from one category to another. 
' [Oase-Iaw discussed.] 


Rule against an order of the Subordi- 
' nate Judge, Third Oourt, 24-Parganas, 
dated the 99th January, 1926. 

Babu Sekhar Kumar Bose, for the (Re- 
Spondents) Petitioners, 

Babu Hira Lal Chakrabarty, for the 
(Executor) Opposite Party. 

Mr, Sarat Chandra Mukherjee and Babu 
Debendra Nath Bhattacharjee, (for Babu 
Indu Bhushan Mukherjee), for the (Plaint- 

_iffs-Appellants) Opposite Parties. 


JUDGMENT. 

Suhrawardy, J.—This Rule is issued 
as to why the petitioner should not be 
transferred from the category of respond- 
ents to that of appellants. The suit was 
brought by the appellants in Appeal from 
Order No. 433 of 1925 in the Court below 
against defendant No.1 (the executor) for 
. accounts and other reliefs as also for ad- 
ministration of the estate of the testator. 
The plaintiffs as well as the various sets of 
respondents are beneficiaries under the 
Will "The plaintiffs applied.in the Court 
below for the appointment of a Receiver to 
the estate of the deceased. The learned 


[p. 824, col. 2.] 


Subordinate Judge appointed a Receiver to . 


& portion of the estate for reasons stated by 
him in his judgment. The plaintiffs there- 
upon preferred the miscellaneous appeal 
against that order of the Court below, 
making all the defendants-respondents to 
ihe appeal. The present petitioners who 
are some of the beneficiaries under the 
Will and defendants Nos. 5 to 7 in the suit 
have reason to believe that the plaintiffs 
have made up their differences with the 
executor (defendant No. 1) and are not 
diligent in the prosecution of the appeal 
which may fail for want of prosecution. 
They have accordingly applied to be trans- 
posed to the category of appellants so that 
_ in the event of the present appellants fail- 
ing to prosecute the appeal they may pro- 
ceed with it. This application is opposed 
by the executor (respondent No. 1) and by 
the plaintiffs-appellants. 

The point which is strenuously argued 
before us is somewhat novel. It is contend- 
ed that this Court, as a Court of Appeal, has 
no power to transfer a respondent to the 
category of appellants. I may mention that 

‘such applications are often made .to this 
-Court. and in many cases granted when a 
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party is transposed from one category to the 
other. But we have been invited in this 
ease to test the practice on legal grounds. 
lhe power that the Appellate Court has 
got in this matter is generally said to have 
been derived from O. I, r. 10 read with 
s. 107, C. P. C. But, in my opinion, it is 
safer to rest it on the inherent jurisdiction 
of the Court to act in furtherance of the 
ends of justice. I intend first to examine 
the cases which have been cited by the 
learned Vakil for respondent No. 1 in sup- 
port ofthis contention. Reference has been 
made to a detision of! Maclean, C. J., and 
Banerjee, J., in Dwarka Nath Biswas v, 
Debendra Nath Tagore (1). The question 
in that case is with regard to the application 
of s. 27 of the Code of 1882 which corre- 
sponds to O. I, r. 10, cl. (1) whereas the 
present case comes under that rule and is 
governed by el. (2) which corresponds to 
8.32 of the old Code. In that case the 
trustees preferred an appeal. Before the 
appeal was heard the trustees lost their 
interest in the property in suit. The bene- 
fieiaries who succeeded in driving the 
trustees out applied to this Court for pro- 
secuting the appeal in place of the trustees. 
The learned Judges held thats. 27 of the 
Code of 1882 had no application. The 
reason which the learned Chief Justice gave 
for his dec‘sion was that on a proper read- 
ing of s. 582 of the old Code, which partially 


corresponds to s. 107 of the new Code, it was 


elear to his Lordship that the provisions 
of s. 27 were applicable to suits only. 
Section 382 runs thus: “The Appellate 
Court shall have, in appeals under this 
Chapter, the same powers, and shall perform 
as nearly as may be the same duties, as are 
conferred and imposed by this Code on 
Oourts of Original Jurisdiction in respect of 
suits instituted under Ch. V and Ch. XXI 
so far as may be the word s' plaintiff’ shall 
be held to include a plaintiff-appellant, the 
word ‘defendant’ a plaintiff-respondent or 
defendant-respondent and the word ‘suit’ an 
'appeal'in proceedings arising out of the 
death, marriage or insolvency of parties to 
an appeal.” The latter half of the section 
which has not been reproduced in s. 107 of 
the present Code, refers to special matters 
as death, marriage and insolvency where 
the word 'plaintiff' should be held to 
inelude appellant and 'defendant' should 
include respondent. "With reference to this 


(1) 40. W. N. 58. - 
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provision. the learned Jüdges remarked :— 


* But having regard to the fact that s. 582, . 


where it makes any -special provisions ap- 
plicable to suits applicable also to appeals, 
expressly ‘enacts that such provisions shall 
be so applie£ble, L am of opinion that it 
could not be: said that the earlier part of 
the section was intended to make all the 
provisions applicable to suits applicable 
also to appeals,:so as to make it possible 
for us to say that s. 27 applies to appeals, 
the word ‘appeal’ being substituted for 
the word suit in that section and the word 
‘appellant’ being substituted for the word 
'plaintiff." That case, therefore, is no author- 
ity for the present purpose; and it has 
further been dissented from by the Patna 


High Court in Hemangini Debs v. Haridas ` 


Banerjee (2). The same learned Judges 
(Maclean, C. J., and. Banerjee, J.), sub- 
sequently held in Gyanananda Asram v. 
Kristo Chandra Mukherji (3), that s. 32 
coupled with s. 582, C. P. C., (1882), gives 
the Appellate Court power to add as parties 
to the appeal persons who are not parties 
to the original suit; and they further went 
on to observe that even if this be not so, 
8. 32 is not exhaustive and the Appellate 
Court had inherent power in a case dealing 
with publie trusts to add in the appeal 
such new parties as might be necessary for 
the protection of public interest. The 
game view was taken by the Patna High 
Court in Hemangini Debi v. Haridas Baner- 
jee (2) above referred to. These cases are 
instances where a person who was not even 
a party to the suit was added as a party to 
the appeal. Ifthe Court has power to do 
that, there is no reason why it should not 
have the power to transfer a party from 
one category to another. Reference was 
also made in this connection to the case of 
Vasudeo Balkrishna v. Salubaz (4), where it 
was held that there was no power in the 
C. P. C. (Act XIV of 1882) to make a party 
to the suit a co-appellant and that ss. 32. 
and 582 give the Appellate Court power 
only to strike out the name of a party or to 
direct new parties to be added tothe suit 
whether as plaintiff or as defendant. Iam 
not prepared to follow the reasoning of the 
decision but it may be distinguished on its 
own facts. There the suit was brought 
against a widow and her adopted son, on a 


(2) 46 Ind. Oas. 398; 3 P. L. J. 409; (1918) Pat. 276; 5 
‘Pp. L. W. 216. - 

(3) 8 C. W. N. 404. 

(4) 10 Bi 227; 6 Ind, Dec, (wi 8) 588; 
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mortgage bond executed by the widow alone. 
Her son did not appear at the hearing ofthe 
suit which was decreed against the mother. 
She preferred an appeal and some time after 
the son wanted to be added as a co-appel- 
lant. The learned Judges refused the prayer, 
and on the facts of the case probably 
rightly. The defence of the mother was 
that she had never executed the bond. The 
son wanted to appear as an appellant and 
contended that even if the bond was exe- 
cuted by the mother she had no right to 
do so and it did not bind the properties 
in his hands. It was changing the nature 
of the litigation entirely and it was not 
proper that he should have been made a 
co-appellant and allowed to raise new 
issues. This decision, moreover, was passed 
at a.time when the inherent jurisdiction 
of the Court was not fully realized. 

I have carefully considered all the ob- 
jections raised by the learned Vakil for 
respondent No. l as also by the learned 
Advocate who represents the appellants in 
the miscellaneous appeal and I have come 
to the conclusion that this Court has ample 
power in the interest of justice to add 
parties, or to transpose a party from one 
category to another. In the present case it 
is very desirable that it should be done. 
From the conduct of the parties it is ap- 
parent that the suspicion of the present 
petitioners that the appellant is colluding 
with respondent No.1, the executor, is not 
groundless. 

This Rule is accordingly made absolute, 
The petitioners will be transferred from 
the category of respondents to that of ap- 
pellants with permission to prosecute the 
appeal, if they so choose. The respondent 
No. 1 and the appellant should pay one 
gold mohur each to the petitioner as hear- 
ing fee. 

Mullik, J.—I agree. 

A. N. A. Rule made absolute. 





ALLAHABAD HIGH COURT. 
First Civit APPEAL No, 333 or 1923. 
October 21, 1926. 
Present:—Mr. Justice Dalal and 
Mr. Justice Pullan. 

BISHAMBHAR NATH AND oTHERS— 

DEFENDAN18— APPELLANTS , 
versus 

MADHURI SARAN AND ANOTHER— 
PLAiINTIFFS— RESPONDENTS. ; 
Hindu Law--Joint femily—Alienation by father 


f98 I. Q. 1926] 
Alienation not fully supported by necessity-—Sale, whe- 
ther can be set aside— Procedure. 

An alienation bya Hindu father should not be 566 
aside on the ground that there was no legal necessity 
for the transaction where only a very small portion of 
the consideration is found to be unsupported by such 
necessity. Under such circumstances the sale ought 
to be upheld and a money-decree should be passed 
in favour of the plaintiffs for their share of the amount 
for which there was no necessity. 

Lal Bahadur Lal v. Kanton Nath (i) and Daulat 
. v. Sankatha Prasad (2), followed. 


‘First appeal from a decree of the Second 
Subordinate Judge, Cawnpur, dated the 
29th of June, 1923. 

Dr. K.N. Katju, for the Appellants. 

Messrs. P. L. Banerji and Saila 
Mukerji, for the Respondents. 


JUDGMENT.—The sons of a Hindu 
father sued for a declaration that a sale- 
deed executed by the father on the 2nd of 
December, 1910, was not binding to ‘the 
extent ofthe rds share. The learned Judge 
ofthe lower Court held that out of the sum 
of Rs. 15,000 Rs. 14,100 was required for a 
legal necessity of the family, while no 
such necessity was proved with respect to 
the sum of Rs, 900 received by the father 
at the time of the registration of the docu- 
ment. On this ground he cancelled the 
sale on condition that the sons paid to 
the vendee the sum of Rs, 14,100 within 
a certain time, The defendant has appeal- 
ed. Dr. Katju, who represented him, 
argued that Rs. 900 was avery small pro- 
portion of the sum required for legal neces- 
sity, and so the sale ought to have been 
- upheld and the sons given a money- 
decree to the extent of 2rds of Rs. 900. 
He quoted a Full Bench ruling of this 
Court in the case of Lal Bahadur Lal v. 
Kamleshar Nath (1) There in a similar 
case the consideration was Rs. 5,995 and legal 
necessity had not been proved for a sum 
of Rs. 259-15-0. This Court held that under 
such circumstances the sale should not be 
set aside, In the case of Daulat v. Sankatha 
Prasad (2) the suit was for the setting 
aside ofan alienation made by a Hindu 
widow, and it was found that a sum of 
“Rs. 105 out ofa sum of Rs. 2,142 and odd 
was not required for valid necessity. The 
learned| Judges referred to` a Privy 
Council decision reported in the case of 
Medai Dalavoi Thirumaliappa Mudaliar 


Nath 


(1) 90 Ind. Cas. 988; 24 A. L. J. 52; A. I. R. 1925 All. 
«624; L. R. 6 À. 591 Civ.; 48 A. 183 

(2) 86 Ind. Cas. 91; 23 A. LE 95; L. R. 6 A. 167 
Civ. A. I. R. 1925 All. 324; 47 A. 355, 
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v. Nainar Thevan (3) where out of a 
sale consideration of Rs. 4,600 legal ne- 
cessity with respect to Rs. 711 was not 
proved, and their Lordships upheld the 
sale, We are of cpinion that the cir- 
cumstances of the presentcase are similar. 
Rupees 900 is less than 1/16th of the sale 
consideration. It was pointed out by Mr. 
Peari Lal Banerji on behalf of the respond- 
ents that the time for the payment of the 
money due on the mortgage of the 28th 
of September, 1908, had not arrived on the 
date of the ‘sale, and that there was no 
necessity for the sale. There was, however, 
a clause in the mortgage-deed that the 
period of payment of three years would 
be cancelled in case interest was not re- 
gularly paid for 6 months. It is clear that 
on the 2nd of December, 1910, interest to 
the amount of Rs. 3,550 was due and so 
the mortgagee could have sued and brought 
the property to sale. The father was, 
therefore, under the necessity to arrange 
for the payment of this interest. 

For these reasons we modify the decree 


-of the lower Court, confirm the sale, and 


pass a money-decree in favour of the 
plaintiffs for a sum of Rs. 600 with interest 
at 12 per cent. per annum from the date 
three years prior to the institution ofthe 
suit up to the date of payment. 

We direct that the parties shall bear 
their own costs in all Courts. 


A. N. A. ^. Decree modified, 

(3) 74 Ind. Cas. 601; (1922) M. W. N. 804; 16 L. W. 
478: 4U.P. L. R. (P. O) 92; A. I R.1922 P. C. 307; 
270. W. N. 365; 21 A. L. J. 282; 31 M. L. T. 149 
(P. O.). 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No, 312 
or 1924. 

December 22, 1925. ' 
Present:—Mr. Justice Cuming and 
Mr. Justice B. B. Ghose. 
REBATI MOHUN DAS AN» ANOTHER— 
Decree-HoLpErs—APPELLANTS 
versus 
Munshi ALAUDDIN AHAMMED 
CHOWDHURY AND OTHEBRS—J UDGMENT- 
DEBTOxs— RESPONDENTS. 
Limitation Act (IX of 1908, Sch. I, Art. 189— 


: Execution of decree---Uncer tified payment, whether 
gives fresh starting point-—Step-in-aid of execution, 
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Uncertified payments towards a decree do not give 
a fresh starting point to limitation for applying for 
execution of the decree. 

Per Cuming, J.—It is doubtful whether a certifica- 
tion of payment by a judgment-debtoris an applica- 
tion to the Court to take some step-in-aid of execu- 
tion. e | 

Obiter—-An uncertified payment cannot give a 
fresh starting point even though it is certified within 
three years of the date of payment. 

Jotindra Kumar Dass v. Gagan Chandra Pal (1) 
and Husuffzeman Sarkar v. Sanchia Lal Nahata (2), 
dissented from. | E 

Appeal against an order of the District 
Judge, Dacca, dated the 29th May, 1924, 
affirming that of the Additional Subordi- 
nate Judge, First Court, Dacca, dated the 


9nd July, 1993. 


Babu Rajendra Chandra Guha, for the 
Appellants. 

Babu Asita Ranjan Ghose, for the Re- 
spondents. 


JUDGMENT. 

Cuming, J.—The facts of the case out 
of which this appeal arises are ‘as follows— 
the present appellant obtained a decree 
against the respondents on the 15th of July, 
1916. Certain payments were made to- 
wards the satisfaction of the decree on the 
29th of November, 1916, 3rd October, 1917, 
and 22nd December, 1918, and these pay- 
ments were certified to the Court. It has 
been held that certification of payment to 
the Court is a step-in-aid of execution so 
as to save limitation under the provisions 
of Art. 182, sub-cl. (5) of the Limitation 
Act. Speaking for myself I feel consider- 
able difficulty in holding that a certifica- 
tion of payment by a judgment-debtor is 
an application to the Court to take some 
step-in-aid of execution. Speaking for 
myself 1 should look upon it as merely a 
statement to the Court that something had 
been done and not an application to the 
Court to do something. However, so far asthe 
present appealis concerned it is not neces- 
sary to decide this point. It may be taken for 
the purpose of this appeal that certification 
of payment on the 22nd December, 1918, 
was a step-in-aid of execution. The appel- 
lant then alleges that further payments 
were made on the 17th April, 1919, and the 
13th April, 1922. These payments were not 
certified to the Court. On the 19th July, 
1922, he applied for execution of the de- 
cree. Both the lower Courts have found that 
this application was time-barred as it was 
not.made within 3 years of the last steps- 
in-aid of the execution, namely, the certi- 
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fication of payment made on the 22nd 
December, 1918. ; 

The learned Vakil who has appeared for 
tha appellants would seem to argue that 
the uncertified payment made on the 17th 
April 1919, was within 3 years of the 22nd 
December, 1918, the date of the last certified 
payment and that the uncertified payment 
made on the 13th April, 1922, was within 
three years of the uncertified payment of 
the 17th April, 1919, and that the appliea- 
tion for execution made on the 17th July, 
1922, was within three years of the uncerti- 
fied payment of the 13th April, 1922, and 
that this would save limitation. He would 
contend that each of these uncertified pay- 
ments gave a fresh starting point to the 
limitation and in support of his contention 
he would rely upon the cases of Jotindra 
Kumar Dass v. Gagan Chandra Pal (1) and 
EKusuffzeman Sarkar v. Sanchia Lal Nahata 
(2). At most these decisions would sup- 
port the proposition that if a payment be 
made although uncertified within three 
years of the last certified payment and that 
this payment was itself certified within three 
years of the date of payment it would save 
limitation. With great respect to the learn- 
ed Judges I have considerable difficulty 
in accepting the correctness ofthis decision. 
However, the principis laid down in those 
cases obviously does not apply to the pre- 
sent cuse, because admittedly the payment 
of the 17th April, 1919, was not certified to 
the Court within three years of the date 
of payment and the payment of-the 13th 
April, 1922, was not made within 3 years 
of the date of the last certified payment. 
It is, therefore, clear that the judgment of 
the lower Appellate Court is right and that 
the application for execution is barred by 
limitation. 

The appeal, therefore, fails and must be 

dismissed with costs. Hearing fee three 
gold mohurs. 
. Ghose, J.—I agree that the appeal 
should be dismissed on the finding of the 
lower Appellate Court that the payments 
of the 17th April, 1919, and 13th April, 
1922, were not certified, The application 
of the 19th July, 1922, for certifying the 
payment made on the 13th April, 1922, 
would not save limitation. 

A. N. A. Appeal dismissed. 

(1) 45 Ind. Cas. 903; 46 C. 22. 

(1) 34 Ind. Cas. 606; 43 G, 207; 20 O. W. N. 272; 23 
C. L. J. 390. 


(98 I. O. 1926) 
ALLAHABAD HIGH COURT. 
` Sgconp Civin AsPEAL No. 1368 or 1926. 
| ' October 26, 1926. 
Present :—Mr. Justice Iqbal Ahmad, 
DALLE AND OTHERS—PLAINTIFFS— 
APPELLANTS 
: versus 
AMIRA AND OTHERS—DEFENDANTS 
—— RESPONDENTS. 
` Burden of proof—Both parties adducing evidence— 
Question of burden of' proof immaterial—Adverse 
possession, what constitutes. 
Where both sides have adduced evidence in support 
of their respective allegations, the question of burden 
` of proof becomes immaterial. [p. 827, col. 2.] 
Where disputes with regard to a plot had been 
oing on between the plaintiffs ancestors and the 
defendants ancestors and though the former obtained 
a decree for possession against the latter, the defend- 
ants continued to remain in possession of the plot in 


LI 


the teeth of the decree against them, their possession. 


must be deemed to Have been adverse to the plaintiffs 
and not permissive. [p. 828, col. 1.] 


Framji Cursetji v. Goculdas Madhowji (2) and Puttu 


` Mal v. Bharat Indu (3), distinguished. 


Second appeal against the decree of the 


Subordinate Judge, Meerut, dated the 30th 
of April, 1926. E 
. Mr. F. Carleton, for the Appellants. 


.- JUDGMENT.—This is a plaintiffs’ 
appeal and arises out of & suit brought by 


the plaintiffs-appellants for possession of 


plot No. 324 after removal of the refuse 
stored by the defendants-respondents on 
the said plot. The defendants while ad- 
mitting that the title to the plots was once 
with the plaintiffs-appellants contested the 
suit on the ground that they had been in 
adverse possession of the said plot for a 
period of more than twelve years prior 
to the institution of the suit, and as such 
the suit was time-barred. Both the Courts 
below have accepted the defence set up 
by the defendants-respondents and have 
accordingly dismissed the plaintiffs’ suit. 

The lower Appellate Court has, after 
consideration of the evidence in the case, 
definitely found as a fact that the defend- 
- ants have been in adverse possession of 
the plots in suit for more than ‘twelve 
years. On this findiug of fact the lower 
Appellate Court has, in my judgment, 
rightly upheld the decree of the trial Court 
dismissing the plaintiffs’ suit. 

In appeal before me itis argued by the 
learned Counsel for the appellants that the 
burden of proving adverse possession lay 
on the defendants-respondents and in sup- 
port of this contention reliance has been 
placed on the case reported as Jaz Chand 
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v. Girwar Singh (1). The proposition of- 
law laid down in that case is, if I may 
say so with respect, one of universal appli- 
cation but has absolutely no reference to 
the facts of the present case. In this case 
both the parties gave evidence in support 
of their respective allegations and all that 
the Court had to do was to weigh the 
evidence for both the sides and to come: 
toa conclusion as to the truth or otherwise 
ofthe allegations made by the parties. ]n 
short, when both the parties adduced evi- 
dence in support oftheir respective alle- 
gations, the question of burden of proof 
became almost immaterial. The lower Ap- 
pellate Court has not in any way misdi- 
rected itself in recording the findin g of fact 
noted above. 

lhe second point argued by the learned 
Counsel for the appellants is, that having 
regard to the nature of the user set up by 
the defendants-respondents, their posses- 
sion of the plot in dispute could not be 
characterised. as adverse and in Support of 
this contention reliance has been ‘Placed 
on the case reported as Framji Cursetji v. 
Goculdas Madhowji (2). As I read the 
judgment in that ease all that was decided 
by the learned Judges was that a tempo- 
tary accommodation by the owner of a piece 
of land of his neighbour by allowing him 
to use the land in various ways, for in. 
stance by putting sheds for cows goats, 
fowls, etc., 18 not enough to give to the. 
neighbour title to that land by adverse 
p M 

am further aware of the fac 
Bombay case referred to d ee i 
approved by this Court in the case report- 
ed as Puttu Mal v. Bharat Indy (3. But 
the question remains whether the facts of 
the present case invite the application of 
the rule of law laid down in the Bomba 
case and in the case decided by this Court 
in which the Bombay case was approved 
In my opinion, the authority cited by the 
learned Counsel for the appellants has no 
gi ecru M: the present cage. 

s has been pointed out by th 
Appellate Court, dispute with E 
to this plot has been going on between 
the zemindars and the defendants or the 
defendants' ancestors for a very long time 
There was once a suit by the predecessors- 
in-title of the present plaintiffs ag against 

(1) 52 Ind. Cas. 366; 17 A. L. J. 814; 41 A. 669, 


(2) 16 B. 338; 8 Ind. Dec. (x. s.) 703. 
(3) 41 Ind. Oas. 613, (N. s.) 703 
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the predecessors-in-title of the defendants- 
respondants. in 1893 with respect to this 
very plot and that suit was compromised. 
By that compromise the ancestors of the 
defendants-respondents &greed to remove 
their belonginge from the plot in suit and 
to deliver possession to the plaintiffs’ an- 
eestors within a specified time. But that 
compromise was never acted upon. In 
other words, though the plaintifis’ ancestors 
were entitled by virtue of a decree of a 
Court, so far back asin the year 1893 to 
actual possession of the plot in dispute they 
never availed themselves of the right re- 
served to them by that decree, andin the 
teeth of that decree the defendants’ an- 
eestors and the defendants continued to 
hold possession ofthe said plot till the 
suit giving rise to the present appeal was 
filed in 1995. The possession of the defend- 
ants or of their ancestors after the decree 
in the suit of 1893 can in no way besaid 
to have been with the tacit permission of 
the plaintiffs-appellants and must be held 
to have been in assertion of an adverse 
right. For the reasons given above lam 
of opinion that there is no substance in 
the points of law that are now sought to 
be raised for the first time in second ap- 
peal. On the findings arrived at by the 
Courts below the suit of the plaintiffs has. 
been rightly dismissed and I dismiss this 
appeal under O. XLI, r. 11. TN 
"A.N. A, Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL Suit No. 164 or 1921. 
May 4, 1926. 
Present:—Mr. Justice Krishnan and 
os Mr. Justice Venkatasubbarao, 
MAGANTI VEERABHADRAYYA — 
DEFENDANT No. 1—APPELLANT 
Versus 
Sree Rajah BOMMADEVARA 
NAGANNA NAIDU BAHADUR 
ZEMINDAR GARU AND oTHERS— 
PLAINTIFFS Nos. 1 AND 2 AND 
—DEFENDANTS Nos. 2 To 5— 
RESPONDENTS. 
Madras Estates Land Act (I of 1908), ss. 8 (8), 185 
—Ryoti land, conversion of, into private land before 
1898—Effect of Act I of 1908—8. 185, scope of—5. 8, 


whether retrospective in operation. — 
Section 185, Madraá Estates Land Act, merely lays 


MAGANTI VRERABHADRAYYA 9. BOMMADEVARA NAGANNA NAIDU., [98 I. O. 1926] 


down a rule of evidence and does not profess to enact 
any rule of substantive law. Its intention obviously is 
to provide some tests for helping the Court to decide 
the nature of the land, whetherit is ryoti land or 
private land at the time of the suit or proceeding in 
which the question is raised. It does not deal with 
the point, whether land which was once ryoti could 
or could not have been converted by the date of the 
suit into private land. [p. 830, col. 2.] 

There is nothing in s.185 or any other section of 
the Act to justify the contention that ryotz land could 
not have béen converted into private land before the 
date of the Act. [p. 831, col. 1.) 

The expression “merger of the occupancy right 
under sub-s. l" in s.8 (3) means merger resulting 
from a union by transfer, succession or otherwise as 
mentioned in cl. (1), It does not say that no act sub- , 
sequent to the merger shall have the effect of convert- 
ing ryoti into private land. In any case the section 
has no retrospective effect, and land converted into 
private land in remote antiquity and dealt with as 
such cannot be held to have resumed its original 
character and once again become ryoti land on the 
passing of the Aet. [p. 831, cols. 1 & 2. 

Private land is that which a zemindar has culti- 
vated himself and intends to retain as resumable for 
cultivation by himself even if from time to time he 
demises it for a season. [p. 832, col. 2.] 

Zemindar of Chellapalli v. Rajalapati Somayya (1), 
Yerlagadda Mallikharjuna Prasad. Nayudu v. Rajula- 
pati Somayya (9), followed. ; 

Where the question is whether a plot of land is 
ryoti land or private land, the landholder to make out 
his contention that they are private cannot rely upon 
leases made and dealings subsequent to July, 1898 
Such leases and dealings can, however, be put 1n evi- 
dence not for the purpose of showing the character of 
the land (ryoti or kamatam), but for showing that if the 
lands had been treated as private lands till 1898, they 
were not treated differently subsequent to that date. 
[p. 834, col. 1.] 

Per Krishnan, J.—Eetrospective effect cannot be 
given to the provisions ofan Act especially when to 
do so will destroy existing rights unless itis made 
clear by express language that such effect was in- 
tended. Section 8, cl. (3), Madars Estates Land Act, 
cannot be read as necessarily retrospective in effect. 
[p. 829, col. 1] | 

Appeal against a decree of the Court 


of the Subordinate Judge, Kistna at 


. Ellore, in O. S. No. 35 of 1919. 


Mr. P. Venkataramana Rao, for the Ap- 
pellant. l 

Messrs. V. Ramadoss, Krishna Arya and 
P. Somasundaram, for the Respondents. 

JUDGMENT. 

Krishnan, J.—I have had the advan- 
tage of reading the judgment, my learned 
brother has prepared in this case. The main 
question is whether at the time the defend- 
ant was put in possession ofthe lands they 
were ryoti lands or the private or kamatam 
lands of the zemindar. The lst defendant's 
claim to permanent right of occupancy in 
them is based on cl. (1),8. 6 of the Estates 
Land Act and for that clause to apply the 
land must be a “ryoti land not being old 
waste,” Private land is excluded from 
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ryott land by its definition in s. 3, el. (16). 
It is argued;that though these lands were 
prior to 1877 or 1880, such as would have 
fallen within the definition of ryoti lands 
under the Act, they had been effectively 
converted into kamatam lands before the 
Act was passed. My learned brother has 
dealt with this question exhaustively and as 
I agree with him I donot propose to go aver 
the same ground. In this connection it 
was argued by the learned Vakil for the 
appellant that the effect of the passing of 
the Act was to re-convert into ryoti all 
lands which had been converted previous- 
ly by the zemindar from vyoti into kamatam 
lands exceptin the one case provided in 
the proviso tos. 185. He relied upon ss. 8 
and 185 for this contention, Here again I 
agree generally with my learned brother 
in the view he has adopted of these sections 
and do not ‘propose to discuss the question 
at length. We cannot give retrospective 
effect-to the provisions of an Act especially 
when to do so will destroy existing rights 
unless it is made clear by express language 
that such effect was intended. I do not 
read s. 8, cl. (3)as necessarily retrospective 
in effect. Iam of opinion that the zemin- 
dar was at liberty to convert his ryoti lands 
into kamatam lands before the passing of 
the Act and in the present case the lands 
were kamatam lands both at the time of 
the passing ofthe Actand when the lst 
defendant was given possession. On this 
view the appeal fails and must be dismissed 
with costs. < 

But as my learned brother has gone on to, 
discuss the question as to the character 
in which the defendant was put in pos- 
session of the plaint lands and has differed 
from the finding of the Subordinate Judge 
I desire to say that I do not entirely agree 
with him in.this part of the case. I 
think there is no sufficient reason to inter- 
fere with the learned Subordinate Judge’s 
finding on the point that the Ist defend- 
ant was given possession of the lands to 
cultivate them not as a lessee or ryot but 
as an ijaradar or agent of the zemindar. 
Though the zemindar has let the lands on: 
lease prior to giving them to Onta Laksh- 
manna and had again offered them for lease 
by Exs. F, F-] and F-2 he expressly counter- 
manded the giving on lease by auction at 
the time and we have Laksmanna's own 
admission Ex. A, that he cultivated only 
as an agent, An agent may be remunerat- 
ed by a share of the produce.just as ax 
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lessee may be. The facts relied on by 
the learned Subordinate Judge though 
perhaps not conclusive, strongly point to 
Lakshmanna and the 1st defendant having 
cultivated as ijaradars and not as lessees. 
There is a body of oral evidence which 
supports the plaintiffs’ case. I do not 
attach weight to what the Ist defendant 
did by sub-leasing the lands himself as 
he had evidently conceived the idea of 
setting up a permanent tenancy. Iam in- 
clined to think that on the whole the finding 
of the Subordinate Judge on this point is 
correct. The question, however, is really 
of no importance in this casein the view 
I take. I have added what I have stated 
above lest I be understood to have agreed 
with my learned brother on that point. 

The appeal is dismissed with costs. 

The memorandum of objections is dis- 
missed with costs. 

Venkatasubba Rao, J.—The plaint- 
iffs are the zemindars of North Vellur. They 
have filed the suit which gives riseto this 
appeal for a declaration that the suit landa 
are their private (kamatam) lands and that 
the first defendant has no occupancy 
rights in them. There is also a prayer 
that the first defendant should be directed 
to deliver up possession of the lands and 
to pay mesne profits. According to the 
plaintiffs, the first defendant was appoint- 
ed an agentat the commencement of Fasli 
1327 (1917 A.D.) for the purpose of carry- 
ing on the zemindar’s private cultivation on 
the lands. Itis also alleged in the plaint 
that it was: agreed that the first defendant's 
agency should terminate immediately after 
the harvest of that fasli. The plaintiffs 
allege that after the harvest the then 


.zemindar, the plaintiffs’ father took posses- 


sion of the lands and prepared them for 
cultivation but died on the 6th June, 1918, 
that the plaintiffs...... after their father's 
death carried on certain agricultural 
operations and that soon thereafter the 
first defendant trespassed upon the lands. 

The suit is resisted onthe ground that 
the lands are ryot? lands within the mean- 
ing of the Estates Land Act and that the 
first defendant was admitted asa ryotfrom 
the commencement of Fasli 1397, He 
denies that he gave up possession at the end 
of that Fasli and states that he continued 
to occupy the lands in the next Fasli with 
the consent of the plaintiffs father. In 
any event he denies that he was bound to 
quit theland at the end of 1327 and that 


ep 
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he acquired. permanent rights of occupancy 


-by virtue of the provisions of the Estates. 
“Land Aet. 


Two main Questions arise in the suit: 

(1) Are the suit lands the private lands of 
the zemindar or, are the ryoti lands in which 
the first defendant can acquire rights of 
occupancy? 

(2) If it be found that they are ryoti lands 
was the first defendant admitted to posses- 
gion aga ryot and if he was not .so admit- 
ted, in what character did he take posses- 


‘gion of the lands? 


Thslearned Subordinate Judge has found 
thatthe lands are kamatam. He has also 
found that the first defendant took posses- 
sion of them as the zemindar's agent. The 
plaintiffs having sueceeded in the suit, the. 
first defendant has filed the present appeal. 

In regard tothe original character of the 
landsthere can be no. doubt that they were 
vyoti The documentary evidence clearly 
establishes this point. The estateowned two 
species of kamatam,; 

(1) Immemorial kamatam; 

(2) Lands relinquished by ryots and 
absorbed into zemindar kamatam lands. 

This distinction is kept in view in the 
records of the zemindari and document after 
document refers to this two-fold character 
of the kamatam lands. ltis also proved 
beyond doubt that the suit lands come. 
under the second category, namely, lands 
originally ryotibut subsequently incorporat- 
ed with the zemindar's private lands. The 
finding of the Subordinate Judge is that the 
suit lands were at their inception ryoti but 
were subsequently converted into kamatam. 
This finding is correct. and although the 
plaintiffs learned Vakil said at first that 


he would attack it, he subsequently gave | 


up the point and had to concede that he 
could take no exception to the finding. 

. The lands having thus been proved 
originally to be ryoti lands, two questions 
arise: 

(1) Could there be a vaild conversion 
before the Estates Land Act came into force 
of ryott land into kamatam land? 

. (2) It it was capable of being so converted, 
has such conversion been in fact effected in 
regard to thesuit lands? 

T shall first deal with the question of law 
raised. For the plaintiffs it is contended 
that there was no legal bar before the 
Estates Land Act was passed which would 
prevent a zemindar from converting ryoti 
land intokamatam land. Mr. Venkataramana 
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Rao the first defendant's learned Vakil 
strongly contends this proposition. 
Section 185 of the Estates Land Act has 


been much commented on by the learned - 


Vakils on both sides :— 

It runs thus :— 

“When in any suit or proceeding it be- 
comes necessary to determine whether any 
land is the land holder's private land, 
regard shall be had to local custom and to. 
the question whether the land was before 
the first day of July, 1898, specifically let as 
private land and to any other evidence that 
may be produced, but the land shall be pre- 
sumed not to be private land until the con- 
trary is shown: Provided that all land which 
is proved to have been cultivated as private 
land by the landholder himself, by his own 
servants or by hired labour with his own or. 
hired stock for twelve years immediately 
before the commencement of this Act shall 
be d meu to be the landholder's private 
land," 

The section, it must be first noted, deals 
only with the method of proof and does not 
enact any rule of substantive law, When 


' the question arises, whether a particular 


plot of land is landholder's private land or 
not, how is the Court to approach the 
evidence ? The section says that the land 
shall be presumed not to be private land 
until the contrary is shown. It refers to 
specific classes of evidence which may be. 
adduced to show that the land is the land- 
holder's private land. - Is the land private 
land or not at the time of the suit or pro- 
ceeding referred to in the section? The 
section does not profess to deal with the 
nature ofthe land in the past. Its inten-. 
tion obviously is to provide some tests for 
helping the Court to decide the nature of 
the land at the time of the suit'or pro- 
ceeding in which the question is raised. 
The section does not deal with the point, 
whether land which was once ryoti could 
orcould not have been converted by the 
date of the suit into private land. It has 
been strongly urged for the defence that 
the section implies that when the origin of 
the land is known to be ryot?, it is not open 
to a party to show that on the date of the 
suit it.was private land, I am unable to 
impute any such intention to this section. 
To accept this construction would be to 


unduly enlarge the scope of the section, . 


which, as I have said, merely lays down a 
rule of evidence and does not profess to 


enact any rule of substantive law. Now, ` 
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turning to the proviso, the effect of it is to 
create an irrebuttable presumption that a 
certain kind of land shall be private land. 
If land had been for 12 years immediately 
before the commencement of the Act, direct- 
ly cultivated by the landholder (that 1s, 
cultivated by his own servants or by hired 
labour)that land shall be absolutely pre- 
sumed to be the landholder's private land. 
Here again, it must be noticed that this 
clause is enacted by way of a proviso and 
not as an exception; so that, it does not 
follow that land not answering the descrip- 
tion in the proviso, shall be treated as other 
than private land. 

If there is thus nothing in s. 185 to 


justify the contention that ryoti land could: 


not before the date of the Act be converted 
into private land, is there any other section 
in the Act that forbids such conversion? 
It has been contended for the defence that 
s. 8 (1) produces such a result. It enacts 
that whenever before orafter the commence- 
ment of the Act the entire interests of the 
landholder and the occupancy ryot have 
become united in the same person, such. 
person shall have no right to hold the land 
as a ryot, but shall hold it as a landholder. 
If the vyot's interest, therefore, passes to 
the landholder, the latter shall still hold 
the. land as a landholder, only; but there is 
nothing to prevent private land as being 
held by the landholder. If we turn to the 
definition of private land in s. 3, cl. (10), we 


find that “private land" is described as the’ 


home farm land of a landholder. There is 
thus nothing incompatible with the spirit 


of the Act in a landholder holding private 
In my opinion, s. 8 (1) does not: 


land. 
support the contention of the defendant. © 
Mr. Venkataramana Rao next contends 
that s. 8 (3) supports his view. It says that 
merger of the occupancy right under sub- 
ss. and 2 shall not have the effect of con- 
verting ryot land into private land. Both 
sides have argued the: case on the footing 
that as a combined result of several pro- 
visions of the Act, ryot: land cannot, sub- 
sequent to the Act, be converted 
private land. My remarks, therefore, must 
be understood as referring only to con- 
version previous to the Act., Under s. 8 
(3) the merger by itself cannot convert ryoti 
into private land. 
conversion by acts subsequent to the 
merger, in other words while s. 8 (8) says 
that the merger shall not have a certain 
effect, it does not in addition say that no 


into. 


It does not preclude 
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act subsequent to the merger shall have the 
effect of converting ryoti into private land. 
Next, whatever be the interpretation of 
s. 8 (3), does it have a retrospective effect? 
Was it intended that land converted into 
private land in remote antiquity and dealt 
with as such for centuries, should, the 
moment the Act was passed, resume its 
original character and once again become 
ryotz land? One would be disinclined to 
impute this intention to the Legislature in 
the absence of clear and unambiguous 
language. It is urged that the words in’ 
s. 8. (3) “merger of the occupancy right 
under sub-s. 1” necessarily import into this 
clause, every qualification mentioned in 
cl.(1). Itis on this basis contended, that 
the words “before or after the commence- 
ment of this Act" incl. (1) should be read 
as part and parcel of cl. (3). In my opinion, 
the words in question incl. (3) can be given 


full effect by interpreting ‘merger’ in that 


clause as meaning merger resulting from a 
union by transfer, succession or otherwise 
as mentioned in cl. (D. I am unwilling to 
strain the language of this sub section with 
& view to render it retrospective. 

Mr. Venkataramana Rao has next drawn 


‘our attention to cls. (2) and (4) of s. 8 and 


contended that they indieate a clear inten- 
tion to place the ryotin a very advantageous 
position, That may beso, but it does not 
follow that the particular advantage now 
contended for, has been conferred upon 
him. The obscure wording of this section 
af the Act, asin the case of many other 
sections, has led to a-great conflict of opin- 
ion, but on the whole I have come to the 
conclusion that the Act does not: retros- 
pectively forbid conversion of ryoti into 
private land. My view receives support 
from the judgments of Sir John Wallis, C. 
J., in Zemindar of Chellapalli v. Rajapali 
Somayya (1), Napier, J., in Zemindar Garu 
of Nuzvid v. Lanka Lakshminarayana 
(2 and Spencer, J., in S. A. No. 1765 
of 1918. A contrary view was taken 
by Seshagiri Iyer, J.,who differed from 
the learned Chief Justice in Zemindar 
of Chellapallt v. Rajalapati Somayya (1) 
and Sadasiva lyer, J., who differed from 


Napier J., in Zemindar Garu of Nuzvid v. 


Lanka Lakshminarayana (2) and also by 


Abdur Rahim and Burn, JJ., in Yarlagada 
(1) 27 Ind. Cas. 77; 39 M. 341; 27 M. L. J. 718; 16 M. 
T. 576; (1915) M. W. N. 1; 2 L. W. 117. 
(2) 66 Ind. Cas. 376; 45 M. 39; (1921) M. W. N. 615; 
15 L. W. 218; 42 M, L. J. 161; 30M. L. T. 188; A.I, 
R. 1922 Mad. 281. > 
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Mallikarjuna Prasada Naidu v. Renduchin- 
tala Subbiah (3). 

Before concluding this part of my judg- 
ment, I must: notice one contention raised 
by Mr. Ramadoss the learned Vakil for the 
plaintiffs. He argues that before the pass- 
ing of the Estates Land Act there was 
no presumption that a tenant had oecup- 
ancy rights inland in a zemindari, that 
in the present case it has not been proved 
that tenants had any such rights in the 
suit land, that it, therefore, follows that 
8. 8 which refers to the union of the kudiva- 
ram and melvaram interests has no appli- 
cation and that, therefore, the landholder 
was competent to treat the land as private 
land before the date of the Act, He relies 
for the position that there is no presump- 
tion that tenants in zemindari lands have 
occupancy rights upon the Privy Council 
rulings in Suryanarayana v. Patanna (4) 
and Nainapillat Marakayar v. Ramanathan 
Chettiar (a) which deal only with inams; 
but the learned Vakil contends that the 
judgments in them contain observations 
wide enough to apply also to ryots under 
£emandars, Mr. Venkataramana Rao's answer 


is two-fold. He says that in the first place. 


“the decisions referred to cannot be treat- 
ed as overruling the view which was ex- 
pressed in Venkatanarasimha Naidu v. 
Dandamudi Koetayya (6) and  Cheekati 
Zemindar v. Ranasoorw Dhora (T) and which 
has long prevailed, namely, that there’ is 
Buch à presumption in favour of occupancy 
rights in zemindari tracts. Secondly, he 
urges that even granting that in the lands 
in question the tenants did not have occu- 
pancy rights, the plaintiffs’ position is not 
thereby improved as the Aot forbids con- 
version of ány ryoti land into private land. 
These contentions raise important questions 
of law, which in the view I have taken of 
the other points, I do'net find it necessary 
to: discuss. 


(3) 61 Ind. Oas. 552;. 39 M. L: J. 277; 28M. L.T, 


“i 48 Ind. Cas. 689; 41 M. 1012; 25 M. L. T. 30; 
ais) W. N. 859; 23 C. W N. 273; 9L. W. 126; 29 C. 
J. 153; 1 U. P. L. R. (P. 0.) 11; 36 M. L. J. 585; 21 


n L. R.547; (1919) M. W. N. 403; 45 I. A. 909. 


Mo io Ind. Cas. 226; 47 M. 337; A.I. R. 1924 P. O, 
65; 19 L. W. 299; 22 A. L. J. 130; 34 M. L. T. 10; 
(1924) M. W. N. 993; 46 M. L. J. 546; 10 O. & A. L. 


a CN 88.0. W. N. 809; 511. A. 83; L.R.5 A. (PC). 


P. O.) 
Mis 20M. 299; 7M. L. J. 2517 Ind: Deo. (w.&) 


18. 
(7)- 23 M. 318; 8 Ind, Deo, (x, s.) 624. 
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Asryoti land could in law be converted, 
before the Estates Land Aċt came into 
force into kamatam land, the next point to 
be decided is, were the suit lands dnd 
so converted? Sir John Wallis, C. J., 
Zemindar of Chellapalli v. Somayya (a) 
citing Budley v. Bukhtoo (8) observes that 
the test laid down in that case may be 
accepted, namely, the private land is that 
which a “zemindar has cultivated himself 
and intends to retain as resumable for 
cultivation by himself even if from time to 
time he demises it for a season." ‘This test 
has been approved by the Privy Council in 
Yerlagadda Mallikharjuna Prasad Nayudu 
v. Rajulapati Somaya (9). Now applying 
that test, I shall proceed to deal with the 
question, whether the lands were actually 
converted into kamatam lands. Exhibit 23 
series are the principal documents that must 
be considered in this connection. They give 
us a connected history of the lands in ques- 
tion for & period of twenty years, that is, 
from the year 1878 to 1897. These are 
statements relating to collection and arrears 
of revenue maintained by the estate and 
for deciding the point at issue, it is neces- 
sary to very carefully go through the . 
figures appearing in them and understand, 
their full effeot. The first of these series 
is Ex. 23 (1878-1879). The figures IUE 
to kamatam lands are the following:— 

Acres 68°21 Immemorial kamatam. 


54°17 | 
“99:38 Relinquished by ryots (and absorbed 


into kamatam). 

This exhibit shows that the extent of the 
village as per Survey Measurement i 18. acres 
311229, 

Several particulars are given as to how 
various parcels of this land were dealt with. 
The note towards the end of the document, 
“deducting acres 303:91, the remaining acrés 
170188 were given on lease" is very im port- 
ant. The entire kamatam lands measuring 
122:38 are included in 303:91 thus‘ show- 
ing conclusively that they were treated in 
a different manner from the lands which 
are described as having been leased. The 
effect of this document is clearly to show. 
that the kamatam lands were under the 
direct cultivation of the zemindar. 

As: all the exhibits belonging to this. 


(8) 3 N. W. P. H. C. R. 203. 

(9) 49 Ind. Oas. 708; 42 M. 400; 17 A. L. J. 233; 36 
M. Ù. J. 257; 23 O. W. N. 626; 21.Bom. L. R. 627; 26 M.- 
"EE AE L.J. 71; (1919) M. W. N. 541; 10 L. Wi, 
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series are prepared upon the same basis, 8 
somewhat close examination of the figures 
in this Ex, 23 (the earliest of the series), 
* may prove helpfulin understanding also the 
other documents comprised in this group. 
The entire extent of the' village :— 
Deductions. Acres. 


50877 Poromboke (burial 311229 
grounds, tanks eto.) 
59773 Banjar or waste. 
122°38 Kamatam. 
887 Dumbala Inam. 
14913 Inams and Sarva 
Dumbala. | 
7'13 Some land relin- 
quished. 
1640 Inams and Sarva 
Dumbala. 
. 141041 
1701°88 


It is this balance of 1701°88 that is de- 


scribed in the document as having been. 


leased out. In the other category comes 
the kamatam land 122 38. 

The figure acres 303:91 which occurs in 
the sentence quoted by me from this ex- 
hibit represents one of the sub-totals which 
go to make up the full total of 141041. 

It is unnecessary to go minutely into 
the particulars given in the rest of the 
documents of this series. ‘The result of the 
analysis of 23 series may be thus ex- 
. hibited. ; 

The chart shows that during the period 
between 1878 and 1895 the suit lands were 
mostly under the direct cultivation of 
the zemindar. We find that in 1887-1888 
there was a break, the zemindar cultivating 
over half of the kamatam lands personally 
and leasing the rest. The entire lands 
were resumed by the zémindarin the next 
three faslis, Again in 1892-93 and the two 
succeeding  fasiis we find that portions 
were cultivated by the estate directly and 
portions were leased out. 


Pausing here foramoment,thesofaetsshow . 


that.the test laid down by Sir John Wallis, C. 
J.,in Zemindar of Chellapalli v. Rajalapati 
. Somayya (1) is satisfied in the present case. 
Itis difficult to trace any definite item of 
the suit lands toa particular plot said to 
have been relinquished by ryots in any par- 
ticular year. But itis clearly established 
that the conversion began at some period 
anterior to 1878 the date of the first ex- 
hibit of the 23 series. By that time acres 
55°17 had been already. relinquished and 
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Ex. K shows that some portion of that 
extent relates to suit lands. The conver- 
sion of a large part, at any rate, of the land 
in question seems to have been effected by 
1881-82 when the total of the kamatam 


. lands reached the maximum of 190789 
(23B). "The test is, did the zemindar cul- 


tivate the lands directly, and even if he 
demised them for a season, did he intend 
to resume them for direct cultivation? I 
am satisfied ‘that there was an effective 
conversion of the suit lands which were ori- 
ginally ryotiinto private or kamatam lands. 
In this connection 1 may also notice the 
evidence afforded by the estate accounts 
produced to prove this part of the case. 
They give some indication of the extent of 
private cultivation carried on from time to 
time. They contain reference to ploughs, 
cattle and farm servants of the zemindar. 
T-23, T-31, L, T-34, T-39, T-43 and T-53 may 
be taken as samples of the estate accounts 
The criticism of the learned Vakil for the 
defendant, that there is no mention of the 
suit lands by name in these accounts is no 
doubt well-founded; but I think though 
they may not, standing by themselves, be 
of much use, they possess some value as 
eorroborating Ex. 23 series. 

In the survey I have made so far, I have 
dealt with these lands till the year 1895. 
In 1896 ‘began the partition suit between 
the North and South Vallur zemindars. A 
Receiver was appointed by Court and all 


‘the suit lands were leased by him to Parisi 


Nagi Chetty (P. W. No. 4) and Pallabothu 
Subbiah under Ex. MM. The lease was 
given only fora year and the lands were 
described asthe private lands of the zemin- 
dar. These lessees appear to have continued 
in possession till 1900, that is, for the full 
term during which the Receiver was in 
office. The land register prepared in 1896, 
Ex. NN, treats the zemindar as the pattadar 
of the suit lands. The suit resulted in a 
partition and it is somewhat important to 
note that in the division these lands were 
treated as the private lands of the estate. 
They were divided between the two zemin- 
dars thelandsin dispute having fallen to 
the share of theplaintiffs’ father (See Ex. 25). 

I have so far confined myself to the 
evidence relating to dealings with the lands 
previous to 1898, for the last lease to which 
I have referred, is the lease given bye the 
Receiver in 1896. Section 185 of the Estates 
Land Aet says that when it becomes 
necessary to détermine whether any land 
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is landholder's private land! regard shall be 
had, inter alia,to the question whether the 
land was before the Ist of July, 1898, 


specifically let as private land. Legislation: 


which culminated in the Estates Land Act 
was for some time in contemplation and it 


— was believed that to forestall it, landholders- 


were anxious to make self-serving state- 
ments in documents executed during the 
years that immediately preceded that Act. 
Although the section merely says that 
regard shall behad to the manner of letting 
‘the land before lst July, 1898, it seems 
to follow from this, that evidence of 
subsequent dealings is by implication ex- 
cluded. This is the construction Jam dis- 
posed to place upon the section. If the 
question is whether a plot of land is ryott 


land or private land, the landholder to 


make out his contention that they are 
private cannot rely upon leases made sub- 
sequent to July 1898. But, in my opinion, 
such leasescan be put in evidence for the 
purpose of showing not the character of the 
'Jand (ryoti or kamatam) but for showing 
that ifthe lands had been treated as private 
lands till 1898, they were not treated 
differently subsequent to that date. . The 
question may arise in this way. Jt may be 
said thatthe lands were till 1898 kamatam 
but lost that character subsequent to that 
date. To rebut such a case, it is certainly 
open to a landholder to rely upon his sub- 
sequent dealings with the land and show 
that he did not change the character of 
the land from private into ryoti. This is, 
I think, the right construction of the section 
and my view receives support from the 
observations of Sundara Iyer, J. in Mulpuru 
Lakshmayya v. Varadaraja Apparow (10). 

I shall, therefore, examine the documents 
subsequent to 1898, with a view to find 
out whether the lands which were kamatam 
on that date, preserved that character 
afterwards or again became converted into 
ryott. In 1900 after the zemindar took 
possegsion in pursuance of the partition 
decree, he leased the suit landsto one Y. 
Ramiah. The lease was for aterm of ten 
years. The lease-deed, Ex. DD, recites that 
the lands are kamatam, that the lessee 
shall possess no jeroyti right, and that he 
shall surrender the land at the end of the 
period. Though the lease was for 10 years 
the lessee surrendered the land on the 
expiry ‘of the third year ‘and the zemindar 


(10) 17 Ind. Cas. 353; 36 M. 168 at p. 175; 23 M. L. 
J, 624; (1922) M, W., N. 1193; 12 M. L. T. 561. 
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thereupon had an auction held and granted 
the icase to one Bonda Ramiah who was the 
highest bidder. The lease is marked as 
GG-2 and eontains provisions similar to 
those in the previous lease, Ex. DD. "There 
are in this document also recitals to the 


effect thatthe land is kamatam and that 


the lessee shall have no jeroyti right and 
shall deliver up the Jands atthe end of the 
period. When this lessee’s term expired, 
an auction was held in the year 1909, It 
was mentioned in the zemindar’s hookum 
or order, Ex. B, that the lease would not 
confer upon the lessee any right in the pro- : 
perty and the sale was made expressly 
subject to thiscondition. Whereas on each 
of the two previous occasions (in the case 
of Y. Ramiah and B. Ramiah) the lease was 
of the entire land, on this occasion different 
parcels were leased out to different indivi- 
duals and Exs, O to C-4 are, some of the 
lease deeds, executed by the highest bidders 
at the auction. Care was again taken to 
insert in these déeds recitals that the lands 
were kamatam, that the lessees could acquire 
no jeroytt rights and were bound to deliver 
up the lands at the end of the term. In 
1910 when the terms of these leases expired 
a similar process was gone through and : 
fresh leases were executed. This state of 
thingscontinued till 1912. 

From this time onward, direct evidence 
is lacking in regard to the zemindar's 
dealing with the land. Thentu Lakshmanna 
was &llowed to cultivate it from 1919 and 
his connection with it ceased in 1917 when 
it was given over to the first defendant. 
In the ease of these two individuals there 
was no document taken or executed which 
would show the terms on which they were . 
admitted to the land. This circumstance 
has led to much controversy in regard to 
the nature of their interest in the property, 
and 1 shall presently discuss the points 
raised in this connection. But for the 
present it is sufficient to point out that 
the dealing with the land by the zemindar 
has not been such as to convert what was 
at the commencement of 1912 kamatam 
land into ryoti land, My conclusion, there- 
fore, on this part of thecaseis that when 
ihe first defendant obtained this land in 
1917 the land was the private land of the 
zemindar in which the first defendant 
could acquire under law no occupancy 
rights, 

On the point whether the zemindar direct- 
ly cultivated the land, a great deal of ora] 
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evidence has been adduced. It has been 
very fully analyséd by both the learned 
Vakils and discloses many contradictions 
and discrepancies. As a matter of fact, the 
plaintifis’ oral evidence on this point rung 
counter in some places to the, documentary 


evidence which I have discussed. I .may. 


Say that i in general, the witnesses speak to 
there being direct cultivation so far corro- 
borating the documentary evidence on the 
point, but in regard to details their evidence 
is worthless. The point, however, has 
mainly té be decided with reference to the 
documents -filed and I have already. said 
that they clearly establish the plaintiffs’ 
case, 

I have held that ryoti land could, before 
the Estates Land. Act came into force, be 
converted into privateland. I have further 
held that the plaintiffs have made out that 
the suit lands which were originally ryott 
. had been so converted, Ihave also pointed 
out that the suit , Jánd which had become 
private lands before the Act was passed, 
continued to be so treated till 1917 when 


the lst défendant wis admitted to posses- 


sion, These findings are sufficient to lead 
t6 a dismissal ofthe appeal as the lst de- 
fendant's case that he acquired occupancy 
rights thus. entirely fails. 

The pldintiff has urged that even grant- 
ing that the land was ryoti the first, defend- 
ant was not admitted to-possession as a ryot 
But only a$ an agent. 

[After discussing the evidence his Lord- 
ship proceeded : — 

The reasons , given by . the , learned 
Subordinate Judge for holding that the 
first defendant was an agent, are, in 
my o inion, utterly. unsound, and I have 
come to ihe conclusion that he was admit- 
ted to possession asa lessee. As I have, 
however, said, this finding is of little avail 
tohim. The Jands being the private lands 
of the peminda, 1t signifies little whether 
the firs defendant entered upon them as 
agent or as lessee, as in neither case could 
he i acquire occupancy rights. 

I have now dealt with all the principal 


points raised. As I have held that in 1917. 


when the first defendant was admitted into 
possession, the lands were the private lands 
of the zemindar, the question is of no im- 
portance, namely, whather he trespassed in 
1918 or he held over after his term expired 
at the, end of July 1917. 

In régard to the mesne profits claimed, it 
has not been shown that the amount award- 
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edis excessive. In the result, the appeal 
is dismissed with costs. 

The memorandum of objections is dis- 
missed with costs. 

V. N. V. Appeal dismissed, 
AE r 


Kartamana eS 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2436 
or 1923. 

: December 16, 1925... 

Present :—Mr. Justice Cuming. and 
Mr. Justice B. B. Ghose. 
HARENDRA KUMAR BOSE AND ANOTHER 
— DEFENDANTS—APPELLANTS 

. versus 
KHEMADA. KINKAR RAY AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 26—Suit for 
ejectment of occupancy . holding—Hxistence of heirs of 
tenant, effect of—Practice—Appellate Court —New 
case, setting up of. 

'A suit by alandlord undér s. 26 of the Bengal 
Tenancy Actfor khas possession of land should be 
dismissed as soon as it is found that the occupancy 
tenant had died leaving anheir, and it is quite 
unnecessary for the Court in such a suit to decide 
who the preferential heir is. [p. 836, col. 1.] 

A Court of Appeal should not ‘decree a suit for 
ejectment on the ground of abandonment where such 
a ground was not pleaded in the lower Court and 
evidence relating thereto was not gone into. [ibid.] 


Appeal against a decree of the Subordi- 
nate Judge Sixth Court, Dacca, dated the 
20th July, 1923, modifying that of the 
Munsif First Court, Dacca, dated the 26th 
duly, 1922. 

Babus Jyoti Prasad Sarbadhikary and 
Profulla Chandra Nag, for the Appellants. 

Mr. Amarendra Nath Bose and Babu 
Jatinath Ghose, for the Respondents. 

JUDGMENT. 

Ghose, J.—This appeal by defend- 
ants Nos. 5 and 6 arises out of a suit 
for recovery of khas possession of 2rds share 
of certain land on the allegation that one 
Mukta Sundari was an occupancy raiyat 
and that she had died without leaving any 
issue. The plaintiff was the owner of 2rds 
share of the land and defendants Nos. 5 
and 7 were the owners with regard to the 
remaining share. The suit was based on 
the provisions ofs. 26 of the Bengal Tenancy 
Act on the ground that the occupancy 
raiyat had died without leaving any Bor 
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The defence of defendants Nos. 5 and 6 
was that they werethe heirs of the occupancy 
raiyat and the plaintiff was not entitled to 
khas possession. 

In the course of the trial in the first Court 
it was contended that defendants Nos. 5 
and 6 were nôt her heirs under the Hindu 
Law but there were some distant kinsmen or 
heirs who were the preferential heirs. The 
learned Munsif held that whether the 
defendants Nos. 5 and 6 were her heirs or 
her distant kinsmen need not be decided. 
He held that so long as there were heirs of 
Mukta. Sundari existing the plaintiff as 
landlordhas noright of re-entry, In that view 
- he only declared that Mukta Sundari had 
no permanent or heritable right to the land 
in suit, aright which was pleaded by the 
defendants, but dismissed the plaintiff's suit 
for khas posséssion. 


On appeal bythe plaintiff the Subordinate . 


Judge found that Mukta Sundari did not 
die without leaving any heirs, But he held 


that this property was clearly an oyautulk 


stridhan of the lady andas such defend- 
ants Nos, 5 and 6 who weresaid to be her 
brother's grandsons were not preferential 
heirs, but the preferentialheirs would be 
her husband's relatives. Hefurther found 
that these husband's relatives’ were not in 
occupation of the land and there was non- 
payment of rent and that these two facts 
coupled together amounted to an abandon- 
ment of the holding by the legal heirs. In 
that view he passed a decreefor khas posses- 
sion in favour of the plaintiff to the extent 
of his 2rds share. 

On appeal by defendants Nos, 5 and 6 it 
is contended on their behalf that it was not 
open to the Subordinate Judge on appeal 
to make a new case for the plaintiff and 
decree the appealon the ground of abandon- 
ment which was never pleaded nor was any 
evidence gone into on that question. It is 
- also urged that the defendants are always 
entitled to plead the right of a third party 
in order to defeat the plaintiff's claim. 

It is contended on behalf of the respond- 
ents that on the finding that the holding 
has been abandoned by the real tenants 
who are the legal heirs of Mukta Sundari, 
the judgment of the lower Appellate Court 
should be supported. 

It seems to me that the Subordinate 
Judge was entirely wrong in deciding the 
. cage on the question of abandonment. The 
Munsif was quite right in his decision that 
as soon as it was found that Mukta Sundari 
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had died leaving an heir the suit of the 
plaintiff should failand it was not neces- 
sary forhim to decide who would be the 
preferential heirs whether defendants Nos. 5* 
and 6 or some third persons. The decision 
of the Subordinate Judge is, therefore, . 
entirely erroneous and must be set dside. 

The appeal is, therefore, allowed and the 
decree of the. Munsif restored with costs 
in this Court and in the lower Appellate 
Court. 

‘Cuming, J.—1 agree. 

A. N. A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 570 oF 1924. 
October 10, 1926. _ 
Present :—Mr. Justice Dalal and 
j Mr. Justice Pullan. 
TURSI RAM——PLAINTIFF—ÅPPELLANT 
versus 
BIDHI CHAND AND OTHER8—DEFENDANTS8— 
RESPONDENTS. 
Co-sharer—Lambardari dues—Co-sharer’s liability | 
to pay. " 
Co-sharers are liable to pay lambardari dues under 
the orders of the U. P. Board of Revenue unless they. 
prove a contract to the contrary. [p. 837, col. 1.] 
Sheo Charan v. Panna Lal (1), followed. 


Second appeal froma decree of the Dis-- 
n Judge, Agra, dated the 4th of January, 
Mr. N. P. Asthana, for the Appellant. 
Messrs. U. S. Bajpai and Saila Nath: 
Mukerji, for the Respondents. 
JUDGMENT,.—The judgment of the 
learned Judge of the lower Appellate Court 
is somewhat hurried and confused, and we 
had a certain amount of difficulty in dis- 
covering what his findings were. The suit 
was one for the recovery by a lambardar 
of arrears of revenue from his co-sharers. 
The suit was partly decreed by the trial 
Court against certain co-sharers, and the 
appeal of. the lambardar against the dis- 
missal of his suit was dismissed by the; 
learned Judge of the lower Appellate Court. 
There was an issue in the trial Court whe- 
ther the defendants were liable to pay 
lambardari feé or not, No specife issue 
was framed, but it appears from the judg- 
ment of the trial Court that there was a 
general objection as to the payment of 
lambardari fee. The first ground of appeal 
in the lower Appellate Court related to 
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this fee, but the Court recorded no find- 
ing on the subject. The matter was argued 
before us. It is now definitely held by this 
Court in Sheo Charan v. Panna Lal (1) that 
co-sharers are liable to pay lambardari dues 
under the orders of the Board of Revenue 
unless they could provea contract to the 
contrary. No such contract was alleged in 
this case, The plaintiff is, therefore,entitl- 
. ed to recover a sum of Rs, 129-12 as 
.lambardari dues against all the defendants. 
In the second appeal no claim was advanc- 
ed as against Bidhi Chand and Roshan 
Lal. As to the defendant Basdeo, he is 
the brother of the appellant Tursi Ram. 
They were joint in 1326-1327 F'. and we 
accept the view taken by the trial Court 
that the revenue must have been paid from 
the joint family funds, and when the 
plaintiff made payment it could not be said 
that he paid the money out of his private 
fund, and that Basdeo was not the owner 
of the money paid by the plaintiff as revenue. 
The plaintiff, therefore, cannot claim any 
. arrears of revenue from Basdeo for the 
years 1326-1327. For the year 1328 Basdeo 
paid the revenue direct into the tahsil, 

The claim against Chiranji Lal and his 
brothers must also fail for reasons given 
by the trial Court. What the trial Court 
has held is that Basdeo was held out by 
the plaintiff as his agent so whatever 
payment was made to Basdeo amounted to 
pay ment to the plaintiff. We are of opinion 
that the learned Judge ofthe lower Court 
has taken thesame view. We are in agree- 
ment with that view, so the appellant's 
. appeal must fail asagainst Chiranji Lal also. 

In theresult we decree the appeal for 
Rs, 129-12 against all the defendants with 
proportionate costs in all Courts; otherwise 
the appeal is dismissed. 

A. N. A. Appeal dismissed. 


(1) 70 Ind. Cas.917; 20 A. L. J. 795; A.I. R. 1923 
All. 41; 45 A. 84. 





CALCUTTA HIGH COURT. 
LETTERS Patent ÁPPEAL No, 97 or 1914. 
May. 13, 1915. 
Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, Mr. Justice N. R. Chatterjeà and 
Mr. Justice Walmsley. 
RAKHAL CHANDRA CHATTERJEE 
i —PLAINTIFF—A PPELLANT 
versus 


BAJISANTHAL ANDOTHERS—RESPONDENTB. 
Chota Nagpur Tenancy Act (VI of 1908), s. 61 (2), 
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(8), 189 (2)—Swit to correct entry in Record of Rights 
—4Jurisdiction of Civil. Court—Commutation of rent, 
Revenue Officer's jurisdiction to allow-——C. P. C. (Act 
V of 1908) O. XLI, v. 4,—Appellate Court, powers 
of. 
A suit bya landlord in a Civil Court for a declara- 
tion that rent in respect of certain land was payable 
wholly in cash and not partly in kPnd and partly in 
cash as entered in the finally published Record of 
Rights is barred under s. 139 (2) of the Chota Nagpur 
Tenancy Act and does not oust the jurisdiction of 
the Revenue Officers to allow commutation of rent. [p. 
838, cols. 1 & 2.] 

Order XLI, r. 4, O. P. C., gives power to an Appel- 
late Court to reverse a decree in favour ofall the 
defendants even though the appealis preferred by 
some of them alone when the decree proceeds on a 
ground common to all of them. [p. 838, col. 2.] 


Letters Patent Appeal against the follow- 
ing judgment of Mr. Justice Walmsley, 
dated the 7th July, 19!4, in Appeal from 
Appellate Decree No. 3148 of 1912, preferred 
against a decree of the Distriet Judge, 
Manbhum-Sambalpur, dated the 5th August 
1912, reversing that of the Munsif, Chai- 
basa, dated the 26th-February, 1912:— 


"This appealis preferred by the plaint- 
iffdlandlord. He bought a village in Chota 
Nagpur in the year 1905. In 1907 Settle- 
ment proceedings were begun in the village. 
and the Record of Rights was published 
finally in December 1909. The entry re- 
eorded therein is that "the rent is in kind 
with small cash payments in addition." 


"Then the tenants applied for commutation 


ofthe rent in kind. On the 18th March, 
1911, the plaintiff-appellant filed his plaint 
for a declaration that the rent was pay- 
able wholly in cash and not partly in cash 
and partly in kind. On 24th July, 1911, 
he filed a petition for amendment of his 
plaint, because on 5thJuly the Revenue 
Officer had commuted the rent into a cash 
rent, and he asked that the order of com- 
mutation should be set asideas being illegal 
and made without jurisdiction. 


The Court of first instance decreed the 
guit, holding that the entry in the Record 
of Rights was wrong and the order of com- 
mutation was ultra vires. On appeal by 
the tenant-defendants the learned District 
Judge reversed the findings of the lower 
Court and dismissed the suit, 


The suit is governed by the provisions 


. of the Chota Nagpur Tenancy Act. 


The learned Vakil who appeared for the 
appellant, after his leader had read the 
judgments of the lower Courts with run- 
ning comments, said that his.contentiong 
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were as follows:—(1) that the rent has been 
found in certain rent suits to be a cash 
rent, and, therefore, the Settlement Officer 
was not competent to enter in the Record 
of Rights that the rent was payable partly 
in cash and partly in kind; (2) that, for 
the same reason, the Revenue Officer was 
not competent to make an order of com- 
mutation; (3) that the Civil Court had 
ample jurisdiction to make an alteration 
in the Record of Rights; (4) that the lower 
Appellate Court had erred in reversing, the 
dedisión of the Court of first instance as 
regards those defendants wlio had not join- 
éd.in preferring an’ appeal, 


Of these points the fret and third are 
disposed of by the learned Judge's finding 
that ‘the éntry in the Record of Rights is 
eórrect. The reasons for this conelusion 
are ‘stated in detail, and in addition there 
is the ‘fact that the plaintiff's Pleader ad- 
mitted before the District Judge that the 
frst Court/s finding that the rent. was not 
payable partly in kind was untenable, It 
is idle to discuss’ the contentions in view 
of this finding of fact. ' 

As to the second point the learned 
Judge's finding that the entry in the Re- 
cord ‘of Rights was correct, renders the 
contention of no ‘practical interest, "The 
árgument, however, is that at the time at 


which the order was passed, there was m 


dispute between the parties ‘as to "whether 
the rent was really payable in kind and that 
because of this dispute the Revenue Officer 
had no jurisdiction to make an order of 
commutation. It appears to me that s. 61 
(8) provides for opposition of all kinds. 
The Record of Rights gavethe tenants a 
right to apply under s. 61 (2). Under el. 
(8) the landlord was entitléd to oppose ‘the 
application and it was for the Revenue 
Officer to-consider whether, under ‘all the 
circumstances, ha should ‘grant or refuse 
the application. That being so, I, cannot 
see that the institution of ‘a suit, in the 
Civil Court took away the Revenue Officer’ 8 
jurisdietion. 

For the above reasons I hold that the first 
three contentions' advanced on behalf of the 
appellant cannot be'sustained. - ` 


Before referring to the last point I ought 
to say that the ‘learned Vakil who appeared 
for the ténant-respondenhts supported the - 
Judge's view that the suit was barred by 
s. 139° (2). 
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I think that view is correct, u 
The matter depends not go much | upon tha 3j 
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meaning of the word “determine” às upon 
the words that follow it, and I regard the 
words “determination of the rent payable” 

as meaning the ascertainment of the exist- , 
ing rent. This ‘view is borne out by com- 
paring the use of the word determination 
jT ss. 40 and 158 ofthe Bengal Tenancy 

ct, 

The last contention is that the learned 
District Judge was wrong in reversing the 
decision of the Munsif as against all the 
defendants, when less than half of them 
joined in ‘the appeal, Order XLI, r. 4, how- 
ever, gives the Appellate Oourt, the power 
to reverse the decree in favour of all the ` 
defendants, even though the appeal is 
preferred by only some, when the decree 
proceeds on any ground common to all of 
them. It is not denied that, the decree 
proceeds on grounds common to all the 
defendants, so the lower Appellate Court 
was competent to reverse the decree in 
favour of all the defendants, No reason is 
assigned for, holding that he ‘erred: in 
exercising his discretion under this rule. 

The appeal fails and it is dismissed with 


costs, hearing fee is assessed at two gold 
mohurs.” ii 


am de en taa, 


Babus Baidya Nath Dutt and Bepin 
Behari Oion, for the Appellant, 

' Babus "Mohun Mazumdar and 
Dhirendra T rishna Ray, for the Respond; 
ents. 

J UDGMENT.—We agree with the 
judgment of Mr: Justice Walmsley which 
we have read through. We must dismiss . 
the appeal with costs. 


A. 'N. A. ' Appeal dismissed. 


MADRAS HIGH. COURT. 
ORIGINAL CrvinL Suit No.:573 or 1922. 
August 17, 1925. 

Present :—Mr. Justice Srinivasa Iyengar. 

MAHOMED BI BI— PLAINTIFE ' ; 
Tersus 
N. P. SULAIMAN AHMAD AND OTHERS— 
DEFENDANTS. ` 
Muhammadan Law-—-Gift in nature of trust-—Donor 


constituted trustee —Deliver y of possession, whether ne- 
cessary-— Mussalman Waqf Validating Act ve a 1018), 


* 
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85.8, 5, scope of—Object of enactment—Gift to family 
and descendants, whether valid—Construction—Bequest 
to: person, followed: by restraint on alienation—es- 
traint, whether valid. 

. Under the Muhammadan Law in order to complete 
a gift by way of trust it is sufficient to give possession 
to the trustee. [p. 840, col. 2.] 


The general principle relating to delivery of pos-, 


session in Muhammadan Law is that, so far as the 
donor is, concerned, he must be shown to have com- 
pleted all that he was-bound todo for the purpose 
of giving effect to the arrangement made by him. [p. 
841, col: 1.] 

Where a donor constitutes himself a trustee, it will 
be enough if he declares the trust and treats his 
possession thereafter as possession in his capacity as 
trustee. [ibid. 


Mahammad:Sulfalla Sahib v. Vajihuddin Sahib (1), 


relied, on. 

The.proviso to, 8. 3 of Mussalman Waqf Validating 
Act VI of 1913 governs the entire section and not 
merely el. (b) and covers, therefore, both cls. (a) and 
(b). [p. 811, col. 2.] 

The benefits. contemplated by cls. (a) and. (b) of 
8.3 are benefits of a different kind from the "ultimate 
benefit" contemplated by the proviso. (p. 812, col. 1.1 

Even after the passing of the Mussalman Waqf Vali- 
dating Act it. is necessary that an instrument, before it 
can validly create a wakf; should contain a provision 
far some religious, pious or charitable purpose of a per- 
manent character generally so recognised by all 
systems.of’ Muhammadan Law. A bequest merely for 
the-maintenance of his family and descendants not 


‘being of,ą permanent. character does not come within 


the language of the proviso to s.3 and is, therefore, 
not valid. [p. 848, col. 1; p.811, col. 1. > 

The true intention and object of the Legislature in 
passing this. enactment. was merely to do away with 
the effect'of the, decisions which laid down that the 
bequests. for, charity. should not be illusory or un- 
substantial. [p. 843, col. 2.] 

A bequest may be postponed probably for ever but 
still, whether. it was illusory or unsubstantial, the 
Act requires.that there must be some provision for 
some bequests.for purposes generally considered re- 
ligious, pious or charitable [ibid.]. | 

It-there isa bequest to a person and restraints are 
imposed on his enjoyment of:the property, which are 
not consistent, with the bequest already made; it is 
undoubted. law that the restraints would be invalid 
and the bequest will take effect, as though the instru- 
ment contained no such restraints. [p. 844, col, 1.] 

Suit: for-administration ofthe estate and 
for partition, of the properties of a deceas- 
ed' Muhammadan. m 

Mr. N. Rajagopalan, for. the Plaintiff, 

Mr, Venkatarama Rao, for the Defend- 


^ 


ants. ; 


JUDGMENT.—This isa. suit by the 


daughter, of, a deceased. Muhammadan for 
the administration, of. his estate and for a 
partition of. the properties pertaining to his 


estate amongst, the sharers and heirs under 


the. Muhammadan, Law. | 
Incidentally a number of difficult and 
doubtful. questions. are raised with regard 
to certain instruments executed by the 
deceased. For the present purpose the do- 


MAHOMED BI BI V. SÜLAIMAN AHMAD. . 


839 


cuments which are sought to be set aside 
as invalid and not binding ou the heirs 
and sharers of the deceased are a regis- 
tered wakfnama dated the Ist January, 
1921, anda number of deeds of settle- 
ment of property in trust for charities. 
It would be convenient to deal with the 
latter at once. 

The deeds are admitted by the plaintiff, 
but it has been argued that though these 
deeds were duly executed and registered, 
they were not acted upon by the deceased 
and, therefore, they ought not to be re- 
cognised or given effect to. Such a plea 
I construe merely as meaning that these 
were sham deeds which the executant did 


‘not intend to have any legal effect what- 


soever. The first thing in such cases would 
be to see whether there was any sufficient 
motive on the part of the deceased to take 
all the trouble and put himself to all the 
expenses of bringing such documents into 
existence, if they were indeed intended to 
be merely shams. The plaintiff sought to 
make out her plea that these were sham 
deeds by, proving that even subsequent to 
their execution they were not acted upon 
by the deceased himself and that he con- 
tinued even thereafter to regard and deal 
with the properties as if they were his own. 
This, however, has not been made out. 
On the other hand, it has been suflicient- 
ly established by the admissions made by 
the first and only, witness called for the 
plaintiff in this case that far from these 
deeds: not being given effect to they were 
acted upon, that the deceased opened a 
separate account in respect of allthe houses 
set apart by him for charity under these 
deeds of‘settlement and that in that ac- 
count were credited from time to time the 
rents that were collected and that debits 
were also made of. various sums in that 
aecount expended by the deceased in res- 
pect of various charities. If there is a 
valid dedication. in law of properties for 
the purpose of certain charities, there is 
no fürther question unless, of course, it 
is satisfactorily established, as was sought 


- to be done by the plaintiff that the deeds 


were shams and never intended to be acted 
upon. That plea failing, there is no legal 
obstacle whatever, to these documents be- 
ing. given their legal effect. It is abun- 
dantly established that the deceased him- 
self recognised all these houses as houses 
set apart for and dedicated to charity and 
in the face of such evidence, it is impossi- 
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ble to come to any conclusion other than 
that he not only executed these deeds but 
gave effect to them for the rest of his life. 
One argument that was relied upon very 
strongly by the learned Counsel for the 
plaintiff may here be referred to and dis- 
posed of. That isthis. He said that the 
rentals accruing from these properties set 
apart forcharity were very large and that 
from the aecounts it appeared that only 
small sums of money at a time were ex- 
pended by him for the purpose of the 
charity. Ihave not gone into the accounts 
and been able to realise the proportion of 
the actual moneys expended by him for 
the charity to the total income. But as- 
suming for a moment that that was so 
and assuming also that he misappropri- 
ated to himself the balance, that would go 
to show not that there was no completed 
dedication of these properties tò charity 
but that he, as muttawali or trustee, com- 
mitted breach of trust and misappropri- 
ated trust moneys. I must, therefore, hold 
that so far at least as the properties set out 
in schedule B are concerned, namely, the 
properties set apart for charities, they were 
properties legally so set apart and valid 
and binding -on all the heirs and legal re- 
presentatives of the deceased Pylvan Sahib. 
Those properties, therefore, are not avail- 
able for partition. 

But the more difficult question really is 
with regard to the properties set out in 
schédule A tothe plaint. These are the pro- 
perties, the subject-matter of the wakf deed 
of the lst January,: 1921, already referred 
to by me. It isa very curious document, 
I am satisfied that the deceased Pylvan 
Sahib must have come to execute it on the 
suggestion and at the instigation of a cha- 
racter at one time very familiar in these 
Courts, a person called Gulam Dastagir 
Sahib. Ihave no doubt, he suggested to 
the deceased the possibility of tying upa 
considerable portion of the property ac- 
quired by him to the members of the family 
in such a manner as to make the. same 
inalienable for generations so that the mem- 
bers of his family may continue to enjoy the 


properties and live upon the income thereof 


without the properties being available to 
them for being wasted or alienated or avail- 
able to the creditors for being proceeded 
against. With regard to this document, 
. the case for the plaintiff was that there 

was nótand could not have been any valid 
wakf created in respect of the properties, 
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The,first ground on which this document 
was sought to be impeached was that it 
was not given effect to by the deceased 
himself, a plea similar to the one with 
respect to the deeds of settlement already * 
referred to by me. If what is called ''be- 
ing given effect to by the deceased" was 
according to any provision of law, Muham- 
madan or English, & requisite condition 
precedent to the validity oi the wakf, I 
should certainly feel constrained to con- 
sider the argument advanced on behalf of 
the plaintiff. But, in my judgment, it can 
be looked at only in one of two, ways. lf 
it was a valid wakf, no delivery of posses- 
sion is necessary and nothing further is 
required to constitute a valid wakf but the 
declaration and, so far as the declara- 
tion is concerned, it is contained in the 
document. Ifit is not a wakf, then other 
questions might arise. It may be either 
a trust or a gift in favour of the donees, 
It seems to me that, having regard to the 
language of the document itself and the 
other provisions in the document, it cannot 
be regarded as a deed of direct gift. Itis 
in the nature of a gift in trust. Even if 
it bea gift in the nature ofa trust, pos- 
session would under the Muhammadan Law 
be necessary to be given, if not to the 
donee, to the trustee and it has been ar- 
gued on behalf ofthe plaintiff that in this 
case no possession was given to the donees 
or has been shown to have been given to’ 
any persons on their behalf. But it is clear 
that under the Muhammadan Law in order 
to complete a gift by way of trust it is 
sufficient to give possession to the trustee. 
No doubt, if the maker of the trust had 
appointed third parties as trustees and 

failed and neglected to deliver possession — 
ef the properties to them, there might be 
considerable force in the argument of the 
plaintiff. But in this case the maker of 
the trust appointed himself in the first 
instance as the trustee. and he was 
in possession. ln the case of Mahammad 
Salfalla Sahib v. Vajthuddin ‘Sahib (1. 
Sadasiva Iyer, J., and Napier, J., hel 

and distinctly laid down that a Muham- 
madan trustee could by making himself 
a trustee or agent of the donee or as his 
guardian, if the donee was a minor, or 
expressing an intention to treat his own . 


.possession as the donee's unequivocally 


m 31 Ind. Oas. 281; 2 L. W, 1018; (1915) M. W, N. 


(98 I. ©. 1926] 


transfer legally effectual possession to the’ 


donee while himself remaining in aotual 
possession. I take it that the general prin- 
ciple of the law relating to delivery of 
possession in Muhammadan Law is that, so 
far as the donor is concerned, he must be 
shown to have completed all that he was 
bound to do for the purpose of giving effect 


to the arrangement made by him. That 


isto say, if his intention was that the do- 
nees should get the property, he must de- 
liver over possession to them, If his in- 
tention was that third parties should hold 
the property for the benefit of the donees, 
then delivery must be effected to such 
third parties. But in cases where it is 
clear that what was intended was that he 
should himself hold possession on behalf 
of the donees, it seems to me that it should 
be sufficient, if he declared the trust there- 


. by treating his own possession as will be 


presumed in law into possession by himself 
in his. capacity as trustee. 
In this connection I might refer to the 


provisions of s, 6 of the Indian Trusts Act.. 


. dt applies to Muhammadans also and it pro- 


vides that, subject to the provisions of s. 5, 
a trust iscreated when the author of the 
trust indieates with a reasonable certainty 
by any words or acts an intention on his 
part to create thereby a trust, the purpose 
of the trust, the beneficiary and the trust 


-property and (unless the trust is declared 


by Will or the author of the trust‘ is 
himself to be the trustee) transfers the 
trust property to the trustee. The trans- 
fer of the trust property to the trustee is 
under-the provisions of this section required 
only when the author of the trust has 
not constituted himself to be the trustee. 
But the case before me is a casein which 
the author has constituted himself as the 
sole trustee. ‘Therefore, no question arises 
of failure to deliver over possession of thé 
trust: property to any person who was at 
the time entitled to such possession under 
the terms of the instrument. Having come 
to the conclusion that there was a valid 
trust created in favour of the’ various 
donees and there being no other objection 


“to the validity of such a trust I do not con- 


sider-it necessary to discuss tbe: question 
whether, if it was deemed to be a direct 
giít, possession was necessary to be given 
to the various donees. 

The question before me really resolves 
itself into this whether after the passing 
of Act VI of 1913, the Mussalman Waqf 
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Validating Act, such à document as Ex. A 
in this case could be held to have validly 
created a, wakf for.the purposes and objects 
therein set forth. On behalf of some of 
the deféndanis Mr. Venkataramana Rao 
contended that it could and did. He has, 
however, frankly recognised that the chief 
obstacle in the way of his'argument was 
the proviso ins.% of the Act and he has 
tried his best. to get rid of this proviso in a 
number of ways. 

His first argument was that this proviso 
was a proviso not to the whole of the sec- 
tion, that is, to all that precedes the proviso 
in the section but only to cl. (b. I have 
seen all the printed copies of this Act 
available and in none of them didI see 
this proviso reproduced in such à manner 
as to seem that itis a proviso only to el. 
(b) of the section; but I believe that the 
manner in which the printer chooses to 
print cannot be made the basis of' any 
proper construction. If cl. (b) of the section 
was a complete sentence in itself, I agree, 
that there would be considerable force in 
the contention of Mr. Venkataramana Rao 
that a proviso must be taken in the first 
instance as a proviso only to the last com- 
pleted elause in the section, The complete 
sentence in this section covers not only 
the first part of the section but both cls. 
(a) and (b). The use of the plural ‘in such 
cases" in the proviso seems, also to my mind, 
to indieate that the Legislature intended 


. the proviso to refer to and comprehend 


both els. (a) and (b). Further, if it was in- 
tended that the proviso should have refer- 
ence only to el. (b), I should have expect- 
ed that it would have been indieated by 
the Legislature in some suitable manner 
or some apt words would have been used 
to indicate such intention on the part of 
the Legislature. Taking the context into 
consideration, I cannot help thinking that 
the proviso was intended to cover both 
cls.'(a) and (b). 

Then, if the proviso should be taken to 
refer to both the clauses the next argument 
advaneed by Mr, Venkataramana Hao was 
that the mere use of the expression “wakf” 
in'the deed. before me was sufficient to 
consitute a bequest for the poor orforany 
other purpose recognised by the Mussal- 
man Law as a religious, pious or charitable 
purpose of a permanent character. His 
argument is that the mere use of the 
word “wakf”? without more in the docu- 


‘ment constitutes such a reservation of the 
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ultimate. benefit for the purpose indicated 
in ihe proviso as to take the document out 
of the operation of the proviso. It is neces- 
sary for this purpose to refer to the defini- 
tion of “wakf” contained in the Act. I 
have in construing this enactment nothing 
whatever to dọ with the meaning or signi- 
‘ficance of "wakf" ag it was understood by 
Muhammadan jurists. The word is used 
inan enactment of the Legislature and is 
defined by it. The defintion is containd in 
- &.2, cl, (1) and is as follows:— Wakf" means 
the permanent dedication by a person 
professing the Mussalman faith of any pro- 
perty for any purpose recognised by the 
Mussalman Law as religious, pious or charit- 
able". But it is curious and significant 
that the words whieh we find inthe proyiso, 


namely, "religious, pious or charitable pur- 
pose, of a permanent character are not 
reproduced, in the definition, of “wak”. 
Having regard, therefore, to this difference 
atween the definition of a"wakf" ins, 2 
and the introduction of the words “of a 
permanent character” in the proviso, I 
cannot help thinking that the Legislature 
intended to draw a clear distinction be- 
‘ween, the two. 

us ur the Legislature that by the use of 
the word “wakf” a dedication to any such 
purpose may be inferred, then it seems to 
me. that. it is absolutely unnecessary. to in- 
froduce, such, a, proviso at all, "The, pro- 
viso, in, such a case would be redundant. 
1i it. be said that the proviso was necessary 
for, the purpose of making it clear that it 
is only with respect toa class or sect of 
Muhammadans amongst whom bequests for 


visions of the. Mussalman Law. 
I shall, hereafter advert to another, argu- 
ment 


* 26h Spe 
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expression "ultimate benefit" following so 
closely upon els. (a) and (b).. This, to, my 
mind, also clearly indicates that it could 
not have been the intention ofthe Legis- 
lature that by the use merely of the word 
“wakf” it could be contended that a 
bequest for the pooror any other purpose 


"such as is indicated inithe proviso could be 


inferred. f 
The third contention of the learned Vakil 
was that on a, proper construction of the pro- 


viso a benefit created for the maintenance. 


and support of the family, children or des- 
cendants was such @ purpose as is indicated 
in the proviso. This contention, requires 
careful examination. I have already re- 
ferred to the words “ultimate benefit.” 
The word “ultimate” clearly refers to the 
benefits already referred to in the. section, 
the immediate and the mediate benefits, 
the immediate benefit to the wakf. referred 
to in el. (b) and the mediate benefit re- 
ferred to in cl. (a), The word “ultimate,” 
therefore, is used in contradistinction to 


clear legislative indication thatthe benefit 
which the proviso requires is of a, different 
kind and nature to the benefits referred to 
in cls. (a) and (b) Inthe face, therefore, 
of the. expression. “ultimate benefit” as 
contradistinguished from the. henefit to 
oneselfor family, children and. descendants, 
I. cannot help concluding that the bonefit to 
the poor or other purpose must, be such, pur- 
poses as are,apart from.any usages of any 
sects or. Mussalmans, generally in, Muham- 
madan Law recognisedascharitable purposes. 
The expression “in such cases" in the pro- 
viso refers clearly.to cls. (a) and, (b). If the 
proviso is really” meant. tq refer to the 
maintenance of the family, children and de- 
scendants it would be meaningless to. refer 
to “ultimate benefit in such cases, The ex- 
pression, therefore, “in such cases’ would 
seem also clearly, to indicate that though 


‘both these benefits and it is, to my mind, a | 


the immediate and, mediate benefits as ` 


in cls. (a) and (b) may, be in fayour of, per- 
sons or classes indicated in those clauses 


still the proviso requires that:the ultimate 
benefit should be for,the.persons.or objects. 


thereafter indicated, Again, the further 


. expression “reserved” in “expressly or im- 


pliedly, reserved; would. also show that 


he requirement in the prayiso is different 


from the requirements already, set, out. 
The reservation is. required, to, be, either 
express or-implied—implied ib.may be from 
what is expressed or from the circum- 
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io bethere. Ifon a proper construction 
of the proviso it could be held that a 
bequest merely for the maintenance of one's 


family and descendants would be within 


it, then it was unnecessary to use the 
words "for the poor or for any other pur- 
pose" ete, lt would have been sufficient 
for the Legislature to say “for any purpose 
recognised by the Mussalman Law as reli- 
gious’ etc. When the Legislature advisedly 
used the words “for the poor or any other 
purpose” I cannot but construe the expres- 
sion ejusdem generis with the poor and, 
therefore, to refer only to those objects of 
charity such as.are generally in all systems 
of Muhammadan Law recognised to be such. 
Again, itis not sufficient that the objects 
should be recognised by the Mussalman 
Law as religious, pious or charitable, but 


they are also required to be of a perma- - 


nent character. Lam satisfied in my mind 
that it is of the very essence of the 


Muhammadan Law relating to wakfs that it 


recognises only bequests for public charities 
such as for the poor, for religious purposes 
and so on as being permanent and bequests 
for other purposes ‘as being not permanent. 
When, therefore, in the proviso we’ have 
those words “of a permanent: charactér”, 
they clearly having regard to the language 
with which we are familiar, must be re- 
garded.as indicating only those general 
purposes which are called religious, pious 


or charitable under all systems of Mu-\ 


hammadan Law. It cannot possibly be con- 


‘tended,that a gift for the maintenance of. 


one’s children, family or descendants could 
by any means be regarded as permanent. 
All religions recognise the mortality of 
human beings and also contemplate the line 
of succession coming.to an end at some 
time or another. I cannot, therefore, regard 


that the Muhammadan Lawof all systems of. 


religion could have regarded a bequest in 


favour of family, children or descendants 


as, of a permanent character. For these 
reasons l have come to the conclusion that 


- by this Act the Legislature clearly provid- 


ed,that even after the passing of this en- 
actment there ought: to bea provision in 
the wakf for a bequest. to the poor or other 
purpose generally recognised as religious, 
pious or charitable and of a permanent 
character. In the absence of such a be- 
quest there could be no valid wakf. It'is 
true. that befere, the passing of this Act 


their Lordships of, the Judicial Committee’ 
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and. several Gourts in this country held 
that for the valid creation of a wakf it 
was not merely sufficient to have some 
bequests in favour of charity, but it was 
held rep eatedly that such bequests should 
not be merely illusory in their character, 
a sort of make-shift or devjce for the pur- 
pose of tying up property through genera- 


. tions of successors but ought to be also 


substantial, After these decisions were 
pronounced apparently there was a clamour 
amongst Mihammadans supported by great 
Muhammadan jurists, and for reasons of its 


‘own the Legislature thought it fit to pass 


this enactment and the question I have 
got to decide is whether in passing this 
enactment if has embodied ds‘ law the 
position which was held by those jurists 
who held theextreme view that it was com- 
petent toaMuhammadan tocreate a wakf 
purely and solely forthe maintenance of 
the family or whether it merely did away 
with the effects of the decisions of Courts 
with regard to the illusory or unsubstantial 
character of the bequests for charity. I 
am inclined to take the latter view, I am 
satisfied in my mind that the true inten- 
tion and óbject ofthe Legislature in pass- 
ing this enactment was merely to do away 
with the effects of the decisions which said 
that the bequests for charity should not 
be illusory or unsubstantial In s. 3 
this enactment. provides that it may be 
what is called illusory. In s. 4 it enacts 
that it need. not be substantial It may 
be postponed probably for ever but still, 
whether it was illusory or unsubstantial, 
the Act requires that there must be some 
provision forsome bequests in favour of 
the purpose generally considered religious, 
pious or charitable. 

' The last branch of the. argument by Mr. 
Venkataramana Rao was this. He referred: 
me to s. b of the Act and his argument, if 
accepted, would result in doing away with 
the entire enactment. Having in the four 
previous sections enacted what the Legis- 
lature considered to be the proper law 
with regard.to the subject, itis argued by 
Mr. Venkataramana Rao, in the 5th section 
it went rubbing.out theslate again. But 
I am glad: to think that on a consideration 
of the argument I-do not feel compelled 
to agree with that contention. It is signi- 
ficant that in s. 5 the words used are 
“shall affect any custom or usage among 
Mussalmans.” In all the previous sections 
the expression used is “the Mussalman 
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Law" “the tenéts and doctrines of Maus- 
salman Law" "the provisions of Mussalman 
Law" and so on. The word used is 


always "law" and not “custom” or “usage” 
= 15 
The expression, therefore, “custom orusage. 


in 8.9 should not be construed as meaning : 


the same thing, as law, because when the 
enactment itself draws a distinction be- 
tween the two,it would be wrong to con- 
strue them as being identical. It seems to 
me that s.5 was enacted, as is usual with 
the Ifdian Legislature which is always 
apprehensive of interfering with the un- 
known customs and usages of the Hindu: 
or the Muhammadan Lawalmost to the point 
of trepidation, merely providing a safe- 
guard that the enactment should not be 
construed as interfering with any local or 
sectional usage or custom, if such should 
be found to exist, Anyhow, às the section 
could not be reasonably construed to refer 
to the law relating to wakfs, I cannot agree 


“with the contention that the effect of s. 5 


- is to do away with the proviso in s. 3. 


In the result, I have come to the con- 
clusion that even after the passing of the 


. Wakf Validating Act it is necessary that 


every instrument before it. can validly 
create a wakf should contain a provision for 
some religious, pious or charitable purpose 
ofa permanent charaeter generally so re- 
eognised by all systems of Muhammadan 
Law. There is admittedly no such provision 
in the instrument before me. I must, there- 
fore, hold that Ex. A does not create a 
valid wakf for-the purposes therein set 
forth. 

] have already given my reasons for hold- 
ing that it does create a valid trust in 
favour of the beneficiaries named in the 
various schedules, the deceased  Pylvan 
Sahib constituting himself trustee 1n respect 
of all thóse trusts. Some question was rais- 
ed in the course of the discussion of the 
ease as to whether there was such valid 
acceptance of the trust by the various 
parties so as to make the trust complete 
and binding on all the parties. It is only 
the plaintiff that argued the point and so 
far asthe plaintiff is concerned, the thing 
is made perfectly clear. Exhibit III is a 
notice that was sent by Mr. P. M. Sivaganana 
Mudaliar as Vakil on-her behalf. That. 
notice is admitted by her husband as her 
first witness. That contains statements 
which are only consistent with the plaintiff 
having accepted the trust in her favour 
contained in the so-called wakf-deed, On 
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behalf of defendants Nos. 2 and 8, I have 
no materials before me on which I can- 
hold whether they have accepted the trust 
or not, The learned Vakils appearing for 
them tell me that they have to consult 
their respective clients and that then alone 
they will be able to tell the Court whe-. 
ther their position in the case would. 
be on the footing of their having accepted 
their respective trusts or not. If they do 
not accept the trust, then it would follow 
that there not having been a completed 
and accepted trust, the property will lapse 
to the general estate of the deceased and' 
will be divisible amongst all the heirs! 
and legal representatives of Pylavan Sahib. 

Another question was also raised in the: 
course of the discussion of the case and 
that was the restraints on alienation con- 
tained in the deed of wakf and it may also 
be taken that restraints are being neces- 
sarily imposed on alienation by the deed 
being called a wakf. If there is a bequest 
to a person and restraints are imposed on 
his enjoyment of the property which are. 
not consistent with the bequest already 
made, it is undoubted law that the re- 
straints would be invalid and the bequest 
will take effect, as though the instrument 
contained no such restraints. In this case 
the restraints were imposed by the deed 
merely because the ambition of the deceased 
wakif was to create a wakf solely for his 
family and-.descendants. That having 
failed, it cannot possibly be held that 
these restraints will haveany legal effect. 
From this it, follows that the various bene- ` 
ficiarles indicated in the schedules to Ex. A 
and their legal representatives in the case. 
of such of them as are dead will be the 
beneficiaries in respect of the various 
trusts contained in Ex. A. I have already 
decided thatin the case of the properties 
settled for charity in Schedule B, they have: 
been validly dedicated. To the properties 
in Schedule B, we have to add item No, 4 of 
Schedule C, with regard to which also it is 
now clearly established by the admissions 
made by the first witness for the plaintiff and 
also on the basis of the recitals in the Will 
that that property had been validly dedicat- : 
ed for performing the annual ceremony of 
the Prophet during Bara Wafat as set out 
in the pleadings. 

Defendants Nos. 12 and 13 are merely 
debtors to the estate of the deceased Pylvan 
Sahib. An issue.has been raised whether 
they are necessary parties to the suit. I 
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asked the learned Counsel for the.plaintiff 
on what ground he justified making these 
debtors to the estate in an administration 
action like this parties to the suit. He has 
not been able to satisfy me as to the 
grounds on which he has made them parties. 
If moneys are due to the estate from them 
and there are disputes amongst the heirs 
and sharers of the estate with regard to the 
division of the moneys, that is of no concern 
to the debtors themselves. They have exe- 
cuted promissory notes in respect of the 
moneys due and the holders for the time 
being will be entitled to recover the moneys 
due thereon whatever shares therein the 
various parties might be entitled to and 
whatever might be the ultimate disposal of 
the moneys. Onthese grounds I hold that 
defendants Nos, 12 and 13 are unnecessary 
parties and have been wrongly added. They 
will be dismissed-from the suit with their 
costs up to-date payable by the plaintiff, 
On these findings the case will stand 
adjourned till Friday, next. On the 2nd 
and the 3rd. defendants intimating to the 
Court their acceptance or otherwise of the 
trust contained in Ex. A, further directions 
will be given and the case referring to the 
‘ Official Referee for carrying out the parti- 
tion amongst the various heirs and sharers, 
Costs reserved. 


V. N. V. Decree accordingly. 
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SAROJ RANJAN SINHA AND OTHERS 
—DEFENDANTS—A PPELLANTS 

versus ' 
JOY DURGA DASSI—PLAINTIFE— . 
RESPONDENT. 

Contract Act (IX of 1872), ss. 48, 69, 70—Con- 
tribution—Co-sharer paying arrears of rent in fraud 
of other co-sharers—Right to contribution— Lawfully, 
meaning of—Practice-—Cause of action accruing sub- 
sequent to suit—-Appellate Court, power to give relief. 

“A co-sharer in a patni taluq who makes a payment 


. of the arrears of rent to the landlord in fraud of the . 


other co-sharefs and in order to induce the landlord 
to re-settle the tenure with him alone is not entitled to 
get contribution from the other co-sharers. [p. 846, col. 


. d. 

ber Panton, J.—Such a payment cannot be said to 
have been ‘lawfully’ made within the meaning of s. 70 
of the Contract Act. [p. 845, col. 2.] 
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An Appellate Court should not give a plaintiff a 
decree upon a cause of action which arose only after 
a suit had been determined and which was totally 
different from that pleaded.  [p. 846, col, 1 

Second appeal against a decree of the Dis- 
trict Judge, Nadia, dated the 22nd March, 
1924, reversing that of the Subordinate 
Judge; Nadia, dated the 26th August, 1922. 

Babus Brojo Lal Chakrabarty and Santi- 
moy Mozumdar, for the Appellants. 

Babu Dwarka Nath Chakravarti, Dr. 
Sarat Chandra Basak, Mr. Girija Prosanna 
Sanyal and Babu Indu, Prokash Chatterjee, 
for the Respondent, 


JUDGMENT. 

Panton, J.—This is an appeal by the 
defendants in a suit for contribution which 
was instituted on the 6th December, 1921. 
The parties are co-sharers in a patni taluq 
and the suit was in respect to a sum of 
Rs, 3,440 paid by the plaintiff to the land- 
lord of the tenure on the 8th December, 
1918. On this date the rent of the tenure 
was in arrears and in the previous 
month the latter had been sold under the 
provision of Regulation VIII of 1819. The 
learned Subordinate Judge who tried the 
guit has found.that this payment was not, 
as the plaintiff alleged, a payment of arrears 
of rent made on behaif of herself and the 
defendants but a payment made in fraud 
of the defendants in order to induce the 
landlord to re-settle the tenure with herself 
alone. On this finding the plaintiff could 
not recover contribution, since the payment 
was not “lawfully” made within the mean- 
ing of s. 70 of the Contract Act; and the 
learned Subordinate Judge rightly dismiss- 
This was on the 26th August, 
1922. | 

An appeal was taken to the District 
Judge. By the time that it was heard the 
sale of the patni tenure had been set aside 
and the landlord had sued the parties for 
arrears of its rent, In so doing he gave 
credit for the Rs. 3,440 just now referred to 
and other sums, claiming the balance of 
rent due, The suit was decreed some time 


in the end of 1922 on an admission by the 


present parties. Mention has been made 
by the learned Advocate for the respondent 
of a petition of compromise put ia by them 
butit is not upon the record. 

This transaction changed, in the opinion 
of the learned District Judge, “the aspect 
of the case altogether"; and on the footing 
that the landlord “gave credit for the said 
sum of Rs. 3,440 paid by Joy Durga and 
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with the consent of'all the parties a decree 

for the balance was passed” has allowed the 

appeal and: given à décrée to the plaintiff. 
The transaction can, however, have no 


bearing on the nature. of the payment of . 


the 8th pe 1918, which was the 
càise of action “upon which the suit was 
founded; d the findings of the trial Court 
aò to that naturé have not been "disturbed. 
The learnéd Judge has, in effect, then, 
givén the plaintiff : a décree upon a cause 
of action which &róse only after the, suit 
had been determined and was totally differ- 
ent from that pleaded, I dó not think 
that the circumstance justified such an 
unusual coursé; and for this reason we set 
aside the jud gment and deéree of the Dis- 
trict Judge and restore that of the Bub- 
 ordináte Judge. 

he appellants will get their costs 
throughout. 

Graham, J.—I agree, It was men- 
tioned in the course of the argument on 
béhalf of the plaintiff respondent that the 
money was paid i in compliance with a re- 
gistered notice issued by the landlords to 
thé tenants including the respondent Joy 
Durga. The trial Courtfound, however, that 
no such notice had been proved. . Neither 
the postal receipts, nor the acknowledgment 
receipts were produced. The Subordinate 
Judgefurther found that Joy Durga paid the 
rents to the proprietor not becausethey were 
demanded by a notice as alleged, but because 
the proprietor weuld not otherwise grant 
her settlement of the patni. ‘The payment 
was made in circumstances practically 
amounting to. a fraud on the co-sharer 
defendants and in order to serve the plaint- 
iffs' own interest only. The learned Bub- 
ordinate Judge found, therefore, that it was 
gratuitous and voluntary, and that the 
plaintiffs could not invoke the aid of ss. 
43, 69 and 70 of the Contract Act. Those 
findings have not been displaced by the 
Court of Appeal below, and 'upon these 
‘findings the suit rust fail The position 
cannot, I think, bé affected by what took 
place long after the institution of the suit 
in connection with the solenama and the 
decree based thereon. 


A. N. A. Appeal allowed, 
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Present:——J ustice Sir John Bucknill, Kr. . 
BANKEY BEHARY SINGH AND OTHERS— 

TE ARAN 


PARMESHWAR SING GH AND OTHE£S— 
DEFENDANTS— RESPONDENTS. 

C. P. C. (Act V of 1908), O.. XLI, v. 4— Common 
defence—Appeal by only some defendants—Appellate 
Court's power to reverse decree in favour of all defend- 
ants, 

In a suit for ejectment there was some dispute 
between the defendants as to who among them was 
in actual possession, but all of them were on common 
ground that the ‘property was not the plaintiff's | 
zerait and that, therefore, the plaintiff was not entitled 
to possession. "The first Court decreed the suit in the 
plaintiffs favour but on appeal by some of the 
defendants alone the lower Appellate Court dismissed 
the suit against all the defendants: 

Held, that, in view of the provisions of O, XLI, r. 4, 
O.P. G., the dismissal of the suit against all the 
defendants, though some of them alone had appealed, 
was not illegal. [p. 847, col. 9. 

Appeal from a decision of the Subordi- 
nate a udge, First: Court, Chapra, dated the 
24th March, 1923, reversing that of the Mun- 
Bif, Second Court, Chapra, dated ihe 15th 
June, 1922. 

Messrs. S. M. Mullick and S. N. Roy, for 
the Appellants. 

Mr. Siveshwar Dayal, for the Respond- 
enta. 


JUDGMENT.—This was an appeal 
from a decision of the Subordinate Judge 
of the first Court of Chapra, dated the 24th 
March, 1923, by which he reversed a judg- 
ment of the Mürisif of the Second Coürt of 
the same place, dated thé 15th June, 1922. 
The facts in this case are very simple. The 
plaintiffs are thé appellants; they brought 
a suit to recover posséssich of certain land 
known as survey plot No: 1434 , the plaint- 
iffs claimed that it was théir zérait but 
that they had, been dispossessed i in the year 
1919. Admittedly in the old’ survey of 
1900 the lands weré recorded as bakasht 
of the plaintiffs In the revisioria] survey, 


‘however, of 1920 the lands were recorded 


as kasht of the three deferidants. The first 
and second defendants’ story was that in. 
1907 this property was settled by the, plaint- 
iffs’ predecessor with the first defendant 
and the husband of the second defendant. 
The third defendant's story was that the 
land had been settled with himself and 
the husband of the second. defendant. 
There was thus some dispute between the ` 


' view ot the evidence. 


. plaintiffs’ zerait. 


4 
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three defendants as to in whose possession 
the property was; but, as against the 
plaintiffs, they were on commen ground in 
maintaining that the property was not’ the 
Now, the Munsif came 
to the conclusion that the defendants 


` 
BANKEY BEHARY SINGH V. 


had failed to prove their settlement: he. 


thought that the entry inthe revisional 
khatian was wrong. He was of the opinion 
that the rent receipts which were relied 
upon by the defendants were not genuine 


.and that a statement made by the alleged 


settlorthat one, at any rate, of thedefendanis 
washis tenantreferred nottothelandin ques- 
tion but to some other property. The Sub- 
ordinate Judge, however, took a different. 
He thought that the 
onus was clearly upon the plaintifis to 
establish that the revisional Record -of 
Rights was wrong. He came to the con- 
clusion that the plaintiffs had failed to show 
that the presumption attaching to the Re- 
cord of :Rights that the entries . therein 
are correct had not been rebutted by the 
plaintiffs; he thought that their evidence to 
show their own khas cultivation was quite 
unreliable. On the other hand, he seems 
to have been ofthe opinion that the state- 
ment or deposition made by the alleged 
settlor in certain criminal proceedings that 
the person through whom the second de- 
fendant claimed was his tenant did indi- 
cate that he had séttléd land with the 
person through whom two of the defend- 
ants claimed. He also came to the con- 
clusion on the evidence that the defend- 
ants’ witnesses ‘had satisfactorily proved 
that the land had been in, their possession 
as they alleged it had been. Under these 
circumstances he held that the entries in 
the revisional Record of Rights weré correct 
and that the defendants were indeed in 
possession as occupancy raiydis. He allow- 
ed the appéal with costs. .From this déci- 


. Sion the plaintiffs have appealed. 


“in this argument. 


Now, tlie only arguments which have 
been put forward on behalf of the appel- 


lants are, firstly, that as the third defénd- . 


ant in the suit did not appeal, the Sub- 
ordinate Judge should not have allowed 
the appeal in favour of all the three defend- 
ants but should only.have allowed it as 
against the first and second defendants and 
should have said nothing with regard to 
the third. I think that there is no force 
Although it'is quite 


‘clear that the third defendant did not 


appeal yet it must be borne in mind that 


‘not genuine. 
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although thére was dispute betwéen the 
first defendant and the second defendant 
on the one side and the third defendant (on 
the other side) as to who was in possession, 
there was the, common ground that they 
all maintained that the plaintifis' elaim 
was unfounded that the land was their 
zerait. Order XLI, r. 4, seems to provide 
for the eontingeney which has occurred in 
this case and I see that there is a decision 
of this Court in S, A. No. 689 of 1922 
by Mr. Justice Das on the 23rd Decem- 
ber, 1924, in which thé facts and findings 
were very similar tö those in this case. 
The case is not reported but in that case 
the plaintiff was the appellant before Mr. 
Justice Das &nd he had sued for a decla- 
ration of title to and for recovery of pos- 
session of certain raiyati lands which were 
Shown in thé. Record of Rights as the 
raiyati holdings of thé defendants. The 
first Court had given judgment in favour 
of the plaintiff, but thelower Appellate 
Court had reversed the first Court's de- 
cision. There weré three defendants but 
only one appeared in thé trial Court; that 
defendant appealed to the Subordinate 
Judge, but the Subordinate Judge dis- 
missed the whole of the plaintiffs suit 
and it was maintained that he should 
not have dohe so. Mr. Justice Das held 
that having fegard to the provisions of 
O. XLI, r. 4, he was entitled to adopt 
this course. See Ramtahal Singh v. Sukhes- 
war Reyain (1) and Rakhal Chandra Chat- 
terjee v. Baji Santhal (2). 

Thé only other point which has been 
taken on behalf of the appellants here is 
that the judgment of the Subordinate 
Judge did not suffieiently deal with the 
matter or else dealt with it too shortly. 
It is true that the judgment might have 
been more lengthy and perhaps it would 
have been better if it had been little more 
detailed ds it was à judgment of reversal. 
But I fear that I cannot say that it is a 
judgment which isso meagre that it would 
be tight to think of reversing the find- 
ings of fact to which he has come. It is 
true that hd does not refér to the three 
rectipts which the Munsif thought were 
He, howévet,, has considered 
and referred both to the. dociimentdty and 
oral evidence whith the defendants pro- 
duced in order’ to show that they were 
actually settled on the land. 


(1) 35 Ind. Cas. 547; 1 P. L. J. 143. 
(2) 98 Ind. Cas. 837; 23 O. W. N. 372, 
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Under these circumstances, I think, that 
it is impossible for me to takea different 
view from that to which the Subordinate 
Judge has come and that this appeal must 
be dismissed with costs. 


A. N. A. Appeal dismissed. 


MADRAS HIGH COURT. 
Szoonp CIVIL APPEAL No. 1261 or 1923. 
August 19, 1926. 
Present :—Mr. Justice Devadoss 
and Mr. Justice Wallace. 
VENGALA VENKATA RAO AND OTHBRS 
—PLAINTIFFS— ÀPPELLANTS 
versus 
VENGALA PAPAYYA AND OTHERS— 
DgFEXDANTS— RESPONDENTS. 
Inam—Swasthivachakam serviceinam land, aliena- 
tion, validity of—Alienee being member of family, 
effect of. E 
The alienation of a swasthivachakam service inam 
land, being an alienation of land attached to a re- 
ligious office, is invalid and it makes no difference 
that the alienee is a member ofthe amily of the, 


alienor. ] 
Kuppa Gurukal y. Doorasami Guru ql (1) Neti 


Anjaneyalu v.Venu Gopal Rice Mill Ltd. (2), fol- 


lowed. 
Second appeal against a decree of the 


Court of the Subordinate Judge, Rajah- 
mundry, in A. S, No.65 of 1922{A. S. No. 61 
of 1922, District Court, Godavari) preferred 
against that of the Court of the Addi- 
tional District Munsif, Rajahmundry, in 
O. S. No. 7 of 1921 (O, 8. No. 503 of 1919, 


Principal District Munsif’s Court, Rajah- 


mundry). 

Mr. T. V. Subba Rao, for the Appel- 
lants. i 

Mr. K. N. Rajagopala Sastri, for the 
Respondents. 


JUDGMEN T.—The only point in this 
case is whether the alienation of swas- 
thivachakam inam land is valid. The Sub- 
ordinate Judge has upheld the alienation 
onthe ground that the alienation was in 
favour of a member of the family and, 
therefore, it. was not opposed to public’ 
policy. It has been consistently held in 
this Court at least from the time of Kuppa 
Gurukal v. Dorasam: Gurukal (1) that the 
alienation of a religious office is invalid, 
The latest case is Nett Anjaneyalu v. Venu 
Gopal Rice Mill Ltd.(2) and the other cases 

(1) 6 M. 76; 7 Ind Jur. 75; 2 Ind. Dec. (x. s.) 331. 


(2) 70 Ind. Cas. 466; 45 M. 620; 15 L. W. 513; 42M. 
L. J. 477: 30 M. L. T. 255; (1922) M. W. N. 307; A. I. 


R. 1922 Mad. 197 


AHMADI BEGUM 7. GIRRAJ KISHORE. 


[98 I. O. 1926) 


are Chandrakantan v. Subbarayudu (3), Sen- 
nayan Chetty v. Sinnappan Servai (4), Nara- 
yana v. kanga (5) and Sundarambal, Ammal 
v. Yogavanagurukkal (6). Wesee no rea- 
Son to come to a different conclusion as 
regards thealienation of a swasthivachakam 


inam Mr, Rajagopala Sastri wants to raise 


a contention that Kuppa Gurukal v. Dora- 
sam Gurukal (1) was not properly decided: 
and the alienation in favour of à member 
of the family is good, relying upon the 


Bombay view. The learned Judges who: 


decided Kuppa Gurukal v, Dorasami Guru- 
kal (1) refused to follow the Bombay view. 


We think we shall not be justified in re- 


considering the view taken by the learned 
Judges more than forty years ago. He 
also wanted to raise a number of points 
which were rot raised either in the plead- 
ings or in the Courts below, We hold that 


he is not entitled to raise them. The aliena- ` 


tion in favour ofthe 2nd defendant is not 


valid. 

In the result we reverse the judgment 
of the learned Subordinate Judge and 
restore that of theDistriet Munsif with costs 
here and in the Court below. 

The memorandum of objections is dis- 
missed. No costs, 

V. N, V. Appeal allowed. 

(3) 25 Ind. Oas. 685; 1l L. W. 827; 16 M. L. T. 347; 


(1914) M. W. N. 745. 
(4) 7 Ind. Cas. 901; 20 M. L. J. 654; 8 M. L. T. 325; 


) 
(1910) M. W. N. 716. 
(B) 15 M. 183; 2 M. L. J. 19; 5 Ind. Dec. (N. &) 477. 


(6) 23 Ind. Cas. 72; 38 M. 850; 26 M. L. J. 315; (1915! 
M. W. N. 286; 1 L. W. 276. 
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ALLAHABAD HIGH COURT. 
MISCELLANEOUS UASE No. 571 oF 1926, 
October 19, 1926. 
Present:—Mr. Justice Iqbal Ahmad. 
Musammat AHMADI BEGUM —PLAINTIFF 

` versus 
GIRRAJ KISHORE--DEFENDANT.: 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. IT, Art. 8—‘House rent’, whether includes rent for 
shop-—— House', meaning of. 

A suit for reeovery of rent forthe occupation of a 
shop is a suit for recovery of house rent within the 
meaning of Art. 8 of Sch. IIL ofthe Provincial Small 
Cause Courts Act. [p. 849, col. 1. 

The word 'house'is used in the said Article in ita 
widest possible sense as meaning a building that is 


-adopted or may be adopted for residential purposes. 


[ibid | 

Miscellanéous reference from the Munsif, 
exercising the powers of a Judge of the 
Court of Small Causes, Mainpuri. 


(98 I. O. 1936) 


: JUDGMENT,—This isa reference by 
the Small Cause Court of Mainpuri under O. 
.'ELVI, r.6 of the C. P. C. The point for deter- 
mination is whether a suit for the recovery 
of rent for the occupation of a shop is a suit 
for the recovery ofhouse rent within the 
meaning of Art. 8 of the Second Schedule to 
the Provincial Small Cause Courts Act, 
and as such exempted from the cognizance 
ofa Court of Small Causes. The learned 
Judge is inclined to the view that the word 
"house rent" in Art. 8 means rent of a build- 
ing used as à dwelling house only and 
does not include the rent ofa shop. I am 
of a contrary opinion. 

If the Legislature wanted to use the word 
"house" in thesaid Article in the restricted 
sensé in which the learned Judge making 
the reference thinks it was used, then the 
Legislature could easily have indicated its 
intention qualifying the expressive house 
by the word dwelling. The absence of any 
such qualifying word leads one ‘to the 
conclusion that the word “house” was used 
in its widest possible sense as meaning a 
building that is adopted or may be adopted 
for residential purposes. 

The fact that the word “house” has not 
been used in arestricted sense in the Small 
Cause Courts Actin Art. 8 is also shown by 
a consideration of the provisions of cl. v of 
s.7 of the Court Fees Act. By s.7 of the 
Court Fees Act, the Court-fee paysble in 
respect of particular classes of suits has 
been provided for, and by cl. v provision is 
- made for suits for possession of “land, houses 
and gardens." There also the word "house" 
has been used as including buildings of 
every description, for there is no provision 
anywhere in the Act prescribing any 
particular amount of Court-fee with respect 
tosuits for possession of shops as dis- 
tinguished from houses. Ifthe Legislature 
wanted to distinguish shops from houses 
one would have expected some provision 
being made in the Court Fees Act for 


suits for possession of shops as distingu- 


ished from houses. 
A reference to pages 401 and 402 of Vol. 


23 of Halsbury's Laws of England will show: 


that the word "house" has been used in the 
English Statutes as meaning not enly dwell- 
ing-houses but including schools, factories 
and other buildings in which persons are 
employed. : 

The fact that the word "house" used in 
Art. 8 includes a shop is also deducible from 
the observations of Mr. Justice Piggott in 
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Then there is the decision of the Upper 
Burma Judicial Commissioners Court 
reported as Nga Kan v. Mya (2) in which it 
has been held that stallin a market is a 
house and a suit to recover rent for’ the 
occupation of a stallis a suit for récovery 
of house-rent within the meaning of Art: 8 of 
Sch. II of the Provincial Small Cause Courts. 
Act and, therefore, cognizable by the Court 
of Small Causes. The learned Judicial Com- 
missioner in that decision has exhaustively 
set forth the meaning assigned to the word 
“house” in the various dictionaries referred 
to by him in his judgment and I entirely 
agree with that decision. 

My answer to the referencé, therefore, is 
that the word “house rent" in Art. 8 is wide 
enough to include the rent of a shop and 
thatthe suit filed by the plaintiff in the 
Small Cause Court has been filed in the 
proper Court. Let the record be returned. 

"A.N. A. Reference answered accordingly. 

(1) 15 Ind. Cas, 32; 9 A. L. J. 776 


(2) 4 Ind. Cas, 822; U. B. R. (1907-09), Pro. Small 
C. Q. p. à. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1595 
oF 1924. 

June 3, 1926. 

Present:—Mr. Justice Suhrawardy 
and Mr. Justice Graham. 
NANDA KUMAR DAS— DEFENDANT 
—APPELLANT 
versus 
EMDAD ALI AND oTHERE—PLAINTIFFS— 


RESPONDENTS. 

Waste and jungle lands— Possession presumed to be 
in rightful owner—Presumption asto Record of Rights, 
nature of —Clash of presumptions—Cutting wild grass, 
if amounts to adverse possession—Hvidence Act (I of 
1872), s. 114, presumption under, nature of—Practice 
—Judge's power to find truth though not revealed by 
either party. 

Waste and jungle lands should be deemed to be 
in the possession of the rightful owner, so long as:no 
one else can prove possession. [p. 850, col. 2.] 

The mere cutting of wild grass, where it is not re- 
garded as the exclusive property of any one, is not 
an act of possession or dispossession. |2bid.) 

The presumption relating to Record of Rights 
attaches to the correctness ofthe entry therein, and 
the presumption under s. 114 ofthe Evidence Act 
relates to: the existence of certain facts. The pre- 
sumption that possession of waste lands is'"with the 
rightful owner does not, consequently, clash with an 
entry in the Record of Rights in favour of another, [p, 
850, col, 2; p. 851, col, 1.) = 
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A Judge-of fact is entitled to give due weight to 
‘the evidence adduced by the parties and to draw his 
own inference which-may be inconsistent with the 
case of either party, for itis his duty to sift the 
truth and not to be pinned to the evidence of a party 
in order to defeat the ends of justice. [p. 850, col. 2.] 

Appeal against a decreeofthe Subordinate 
Judge, First Court, Bakargunj, dated the 
25th March, 1924, modifying that of the 
Munsif, First Court, Perojpur, dated the 
-30th January, 1923. 

Babu Abinash Chandra Ghose, 
Appellant. 

Mr. Gunada Charan Sen and Babu Pro- 
santa Bhusan Gupta, for the Respondents. 

JUDGMENT.—The defendant No. 6 
has preferred this appeal which is limited 
to plots Nos, 655 and 656. Itis argued on 
his behalf that the estimate of facts by 
the lower Court is not correct, that the 
Court has not given proper value to the 
presumption arising from the Record of 
Rights and that the suit is barred by limita- 
tion. 

Admittedly the plaintifis are the nim 
howladars within whose nim howla are in- 
cluded the disputed plots Nos. 653 to 658. 
The defendants'case is that they are the 
holders of osat nim howla under the plaint- 
Mis" nim howla and that the lands in suit 
are included within their mim osat howla. 
The lower Appellate Court has found on an 
examination of the evidenceand a considera- 
tion of the Ameen’s map that these plots 
fall within the nim howla of the plaintiffs. 
On this finding the plaintiffs are entitled 
to a decree. But then the learned Sub- 
ordinate Judge gees on to determine the 
question of limitation and to find whether 
the plaintiffs’ right in all these plots was 
barred, On an examination of the evidence 
of possession he comes to the conclusion 
that the plaintiffs’ right to plots Nos. 655 and 
656 is not barred—the defendants having 
failed to prove possession beyond 12 years, 
with regard to the other plots the learned 
Judge found that the defendants had re- 
claimed those plots more than 12 years ago 
and, therefore, they acquired a limited 
interest adverse to the plaintiffs. In this 
view he has passed a decree partly in favour 
of the plaintifis and partly in favour of the 
defendants. The defendant No. 6 who is 
interested in plots Nos. 655 and 656 assails 
the findings of the lower Appellate Court and 
ürges that they are based not on the facts 
of the tase but upon certain assumptions 
by the learned Judge. "The learned Judge 
pas’ found that all these plots were at one 


for the 


NANDA KUMAR DAS v. EMDAD ALI, 


.[98 I. O. 19361 


time jungle lands: At the time when the 
Recordof Rights was prepared, namely, 1905, 


no tangible possession of these plots (Mos. 


655 and 656) was possible. The other plots’ 
were brought under cultivation before the 
preparation of the Record of Rights in which 
all these plots were entered as in the oc- 
cupation of the defendants. The appellants, 
however, argue that it was the plaintiffs’ 
case that they were in possession of these 
two plots by taking hogla from the jungle 
and as the plaintiffs assert acts of possession 
they are bound to prove such possession 
within 12 years of the suit and the pre- 
sumption of law that waste land is to be 
considered in the possession of the persons 
having title thereto should not be raised 
in their favour. With regard to tbis, 
the only aet of possession alleged by the 
plaintiffs is the taking of hogla which also 
the defendants claimed to have done. Hogla 
isa wild grass and in that part of the 
country's not supposed to be the exclusive 
property ofany one. The cutting of hogla, 
therefore, is not an act of possession or 
dispossession by any party. The learned 
Judge is perfectly entitled as a Judge of 
fact to give due weight to the evidence 
adduced by the parties and to draw his own 
inference which may be inconsistent with 
the ease of either party for it is the duty 
ofthe Judge tosift the truth and not to 
be pinned to the evidence of a party to 
the case in order to defeat the ends of 
justice. The learned Subordinate Judge, 
therefore, observes that no tangible posses- . 
sion of these plots was possible at the time 
of thepreparation of the Recordof Rights by 
which he means to say that it was jungle 
land which was not capable of possession in 
such a way as to amount to dispossession 
of the person having title thereto, 

It is next argued that the learned Sub- : 
ordinate Judge has not given due effect 
to the presumption available to the defend- : 
ant by virtue of the entry in the Record of 
Rights and is wrong in holding that that 
presumption i8 to be overridden by the 
legal presumption of possession.  'This 
argumentis based upon a somewhat mis- 
conceived idea of the presumption arising 
from the Record of Rights and that arising 
under s. 114, Evidence Act. Under the 
Record of Rights the presumption attaches 
to the correctness of the entry therein, 
Under s. 114, in detérmining a question of 
fact the Court may presume the existence 
ofcertain things. The entry in the Record. 
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the interest payable tothe plaintiff on the 
morigage. | ; 

The Court below deereed the suit and 
“the defendant No. 12 has appealed to this 
Court. 

So far as the execution and considera- 
tion of the mortgage-bond are concerned, 
we must accept the findings of the Court 
below upon the points, and no contention 
has been raised before us with regard to 
them on behalf of the appellant. With 
regard to the arrangement between the 
defendant No. 12 and ‘the defendants Nos. 
1 to ll set up by the former, the Court 
below held that it was quite unnecessary 
to decide on what terms and conditions 


the conveyance was executed, and that “it 


might be that it was executed under the 
cireumstances spoken of by the defendant 
and .the terms and conditions as between 
the defendant and the defendants Nos. 1: 
to 4, and the predecessors of defendants’ 


Nos. 5 to; ll were such as narrated by. 


the defendant. But 1 cannot understand: 
how: that ‘would affect the plaintiff's claim: 
based on the mortgage-bond,” as the plaint- 
iff was not privy to or acquiesced in the 
arrangement sei up. 

“It is contended, however, on behalf of 
the appellant that the question whether 


there was an agreement to set off the inter- - 


est on the mortgage against the fees al- 
leged to be due to defendant No. 12 has 
not been properly tried and for this reason 
the plaintiff applied for commission for 
his examination at Rangoon. lt was grant- 
ed, and he was examined on interrogatories 
aud -cross-interrogatories. This was in 
January,1923. When the case became ready. 
for hearing the defendant wanted to have 
the plaintif examined in Court and sum- 
mons was issued on him. It appears from 
the. peon's report that he refused to accept 
the summons. The summons was served 
at Dhurung—his ordinary place of residence 
in the District of Chittagong. A number, 
` of petitions was subsequently put in by 
the defendant No. 12 in the Court below 
praying that the plaintiff might be ex- 
amined in Court. The last application was 
made on the 22nd April, 1924. The Court 
thereupon ordered the plaintiff “to appear 
before the Court if defendant deposits the 
costs of his travelling.” On the 3rd May, 
the defendant deposited Rs. 2 The case 
came on for hearing on the 5th May, when 
again the defendant put in a petition 
praying that the plaintiff, might be examin; 
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ed in Court.. That petition was rejected 
the deposition of the plaintiff. taken om 
commission was admitted in evidence, and 
the suit was decreed. ; 

Order XXVI, r. 8, C. P. C., provides that 

“Evidence taken under a commission shall 
not be read as evidence in “the suit with- 
out the consent of the party against whom 
the same is offered, unless (a) the person 
who gave theevidence is beyond the juris- 
dietion of the Court, or dead or unable 
from sickness orinfirmity to attend to ba 
personally examined, or exempted from 
personal appearance in Court, or is a Civil 
or Military Officer of the Government who 
cannot, in the opinion of the Court, attend 
without detriment to the public service, or 
(b) the Court in its discretion dispenses 
with the proof of any of the circumstances 
mentioned in cl. (a), and authorises the 
evidence of any person being read as evi- 
dence in the suit, notwithstanding proof 
that the cause for taking such evidenee 
by commission has ceased at the time of 
reading the same.” 
. There was no consent ofthe defendant 
to:the evidence of the plaintiff taken ‘on 
commission being read against him. On 
the contrary the defendant all along insist- 
ed upon the presence of the plaintiff in 
Court. "That being so it was for the plaint- 
if to show that he was beyond..the juris- 
diction of the Court at the time when the 
evidence was going to be read in Court. 
There is no sueh evidence. On the con- 
trary one of the witnesses for the plaintiff 
said that the plaintiff was at home (i. e. 
at Dhurung in Chittagong) on the day the 
witness was examined, In these circum- 
stances the evidence taken on commission 
under the law .could not be read as evi- 
dence in the case against the defendant. 
We may refer to the case of Satish Chandra 
Chatterji v. Kumar Satish Kantha Roy (1) 
where the Judicial Committee observed: 
“Evidence taken on commission should 
only be permitted to be used where the 
witness is proved to be too ill...or is absent 
or for other sufficient reason,” 

It is contended by the learned Advocate 
for the respondent that although that is: 
so, the Court has the power under cl. (b) 
of- O. XXVI, r, 8 to dispense with the 
proof of any of the circumstances men- 
tioned incl. (a) and allow the evidence 


(1) 73 Ind. Cas. 391; 39 O. L. J. 165; A.T. R. 1923 
P. C. 73; 45 M. L. J. 363; 28 O. W. N. 327; 33 M. L. T, 


325 (P. O.). 
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taken on commission being read as evi- 
dence in the suit notwithstanding proof 
that the cause for taking .such evidence, by 
. commission has ceased at the time of read- 
ing the same. The Court, no doubt, has 
the discretion, but the question is whether 
the Court exercised that discretion in the 
present case. No reasons are stated and 
having regard to the laxity of practice 
with regard to evidence takenon commis- 
sion being read as evidence in the Mofussil 
Courts itis very likely that the Court al- 
lowed the evidence to be read without 
applying its mind tothe matter, and with- 
out exercising its discretion. At any rate 
if does not appear from the record that 
the Court did exercise its discretion in the 
matter. In these circumstances we think 
that the evidence taken on commission 
could not properly be read in Court. 

Itis pointed out on behalf of the respond- 
ent that the Court below has. disbelieved 
the evidence of the defendant as to the 
agreement set up by him. That is true. 
But the evidence of the plaintiff taken on 
commission was on the record, and it is 
difficult to say how far the Court was in- 
fluenced by the evidence of the plaintiff 
taken on commission, 

lt is to be observed that apart from the 
evidence of the plaintiff himself there is 
no other evidence to contradict the evi- 
dence of the defendant on the point. 

In these circumstances we think that 
the case should go back to the Court be- 
low in order that the plaintiff may be ex- 
amined in Court. If the Court after con- 
sidering the evidence of the plaintiff and 
other evidence in. the case is of opinion 
that the agreement set up by the defend- 
ant No. 12, vie, that the amount of fees 
payable to the defendant No. 19 would be 
set off against the interest payable to the 
plaintiff, is proved, then the amount decreed 
by the Court below will be reduced to 
such sum as the Court may find not exceed- 
ing Rs. 13,906-14-4 at which this appeal 
has been laid. If no such agreement is 
proved, then the decree of the lower Court 
will stand, Oosts of this appeal abide the 
result. 

A. N. A. Appeal allowed: 

Case remanded. 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 147 or 1924, 
August 10, 1926. 
Present:—Mr. Justice Curgenven. 
MISRIKHAN KHALERL-—PLAINTIFF 
— APPELLANT 
versus, 

Tus DISTRICT BOARD, KURNOOL 
REPRESENTED BY THE PRESIDENT, . 
DISTRICT BOARD, KURNOOL— 
‘DEFENDANT—-RESPONDENT. 

Madras Local Boards Act (V of 1884), ss. 89 (D, 
88 (a)—Toll gate, lease of, by President of District 
Board subject to Board's approval—Subsequent refusal 
by Board—Lease, validity of. 

Under s. 89 (1) of the Madras Local Boards Act V 
of 1884, the power to lease out toll gates is vested in 
the District Board itself and a contract with the 
President of the Board without the sanction of the 
Board is not valid and binding. 

The intention of s. 33 (a) of the Madras Local 
Boards Act is that the President of the District Board 
should have the power when an emergency arises to 
abate a nuisance or remove dangerous conditions. 

A contract entered into by the President ofa Dis- 
trict Board which is not sanctioned by the Board is 
invalid even though it was an act of emergency where 
it wag not necessary for the service or safety of the 
public. f 

Second appeal against the decree of the 
Court of the Subordinate Judge, Kurnool, 
in A. S. No. 26 of 1923 (A. 8. No. 80.of 1929, 
District Court, Kurnool), preferred against 
that of the Court ofthe District Munsif, 
Kurnool, in O. S. No. 825 of 1921. 

Mr. B. Sitarama Iyer, for the Appellant. 

Mr. S. Ranganatha Iyer, for the Respond- 


ent. 


. JUDGMENT.—In 1921 tenders were 
invited for the contract of the Markapur 
toll gate and the plaintiffs tender was 
accepted on the 28th March, 1921, by the 
President, District Board, subject to the 
Board's approval. In pursuance of this 
arrangement the plaintiff executed an 
agreement and deposited a sum of Rs. 100, 
whereupon he was authorised by the Presi- 
dent to keep the toll gate and make 
collections from the beginning of the year, 
lst April. He continued to make collec- 
tions for two or three days after which, 
owing'to the non-co-operation movement, 
his work was interfered with and even- 
tually on the 17th April proceedings of ' 
the District Board were passed refusing 
to accept the tender. The plaintiff ac- 
cordingly sued the Board for damages for 
breach of contract. 

The question is whether the agreement 
between the - President and the plaintiff 


. constituted a valid contract which was bind- 
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‘ing on the District Board. Two arguments 
have been used to support this position:— 
One that the District Board’s sanction 
was a mere formality and the other that 
the matter was an urgent one and, there- 
fore, that under the Act the Prasident 
had power to accept the contract.. The 
first argument is clearly, untenable, be- 
cause under s. 89 (1) of the Local Boards 
Act V of 1884 power to lease out toll 
gates is reserved to the Board itself. This 
argument in fact has not been seriously 
pressed here. 
ground urged, under s. 33 (a) of the Act 
the President is empowered in cases of 
emergency and when the immediate exe 
cution of any work orthe doing of any 
act is in his opinion necessary for the 
service or safety of the public to execute 
that work or do that act, There is hardly 
any doubt that the matter was one of 
urgency in this case as the President's ac- 
ceptance was on 28th March and, if the 
plaintiff was to open the gate on the lst April, 
there was no sufficient time to obtain the 
District Board’s sanction, The President 
himself in fact admits as P. W. No. 2 
that it was a matter of urgency and that 
in anticipation of the Board’s approval he 
allowed the plaintiff to enter on his duties. 
The question, however, remains whether 
such an aet can be said to have been ne- 
cessary for the service or safety of the 
publie, There can be no question of the 
safety of the public being involved in 
the opening of a toll gate nor, so far as I 
can see, is it an act which is necessary for 
the service of the public. In fact, in 
order to make this out the appellant's 
Pleader has to resort to the argument that 
if arrangements had not been made to col- 
lect the tolls, the road itself would have 
been closed to traffic. This, I think, is 
clearly incorrect. The Act gives the Dis- 
trict Board aright to collect tolls but I 
can find no warrant init for the position 
that it has authority to close a road if it 
does not suit it to make arrangements for 
so collecting the tolls. Ifthereis no de- 
mand for tolls there is no obligation on 
the public to pay them and in fact the 
collection of tolls is purely a matter for 
the benefit ofthe District Board and does 
not in any way serve the public. The 
obvious intention of the section is that the 
President should have the power when an 
emergency arises to abate a nuisance or 
remove dangerous eonditions and I do not 
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think that it can be applied to circum- 
stances such as the present. I conclude ac- 
cordingly that the District Board was not 
bound -by the President's act and that the 
plaintiff has, therefore, no cause of action 
against it. I dismiss the second appeal 
with costs, s 


V. N. V. Appeal dismissed. 


med 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 2474 or 1925. 
October 5, 1928. 
>  Present:—Mr. Justice Coldstream. 
Tan Friem JAGAN NATH-SOBHA RAM 
or AMRITSAR-—DzcnE£g-HoLbpERS— 
APPELLANTS 
versus 
BUTA MAL AND ANOTRER—J UDGMENT- 
DEBTORS— RESPONDENTS. 

C. P. C. (Act V of 1908), s. 42, O, XXI, r. 50— 
Decree against firm—Executing Court, power of, to 
adjudge, whether a, person is partner of firm. 

In execution of a decree against a firm the executing 
Court is competent to adjudge whether a particular 
person is or is not a partner of that firm. : 

Second appeal from the order of the Ad- 
ditional District Judge, Amritsar, dated the 
7th May, 1925, reversing that of the Sub- 
ordinate Judge, Second Class, Amritsar, 
dated the 5th October, 1924. 

Mr. Dev Raj Sawhney, for the Appellants, 

JUDGMENT.—The firm Jagan Nath- 
Sobha Ram obtained a money-decree against 
the firm Buta Mal-Durga Das in the Small 
Cause Courtin Bombay. The decree-holder 
got the decree transferred to Amritsar and 
proceeded to execute it against Buta Mal 
there, Buta Mal attempted to escape liabil- 
ity by pleading that he had separated from 
the judgment-debtor firm but the execut- 
ing Court after a regular enquiry under 
©. XXI, r. 50 of the C. P. C., adjudged him 
to be a partner of the firm. Buta Mal 
appealed and the Additional Distriet Judge, 
Amritsar, holding that the executing Court 
had no power to make such &djudication 
accepted the appeal and set aside the 
order allowing execution to proceed against 
Buta Mal. l 

The decree-holders haveappealed through 
Mr. Dev Raj Sawhney. The appeal is not 
opposed. That Buta Mal wasa p&rtner of 
the judgment-debtor firm during the trial 
of the suit which ended in the decree 
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.under execution is clear beyond all doubt. 
.He admitted that he was once a partner 
the other partner Durga Das being his 
brother. He failed to prove that he had 
Separated from the firm. During the suit 
‘proceedings costs were awarded against the 
plaintiffs-appeMants in favour of the judg- 
ment-debtor firm and these costs were re- 
covered by Buta Mal who filed a receipt 
for the amount. Buta Mal also brought a 
suit in Amritsar to have this same decree 
get aside, 

The executing Court's order was a pro- 
per adjudication fo the effect that Buta 
Mal was a partner. 

As regards the power of the executing 
Court to make such adjudication for the 
purpose of O. XXI, r. 50 of the C. P. C., 
s. 42 of the Code is, I think, conclusive to 
the .effect that the executing Court has 
this power. If authority is required we 
find it in the judgment of the Allahabad 
High Court reported as Sital Prasad v. 
Clements Robson & Co. (1) The view 
taken by the lower Appellate Court regard- 
ing this power is incorrect, and the appeal 
before it should not have succeeded. 

I accept this appeal with costs and set- 
ting aside the order appealed against order 
' that Buta Mal having been properly ad- 
judged to be a partner of the judgment- 
debtor firm execution of the decree may 
be granted against him. 

R. L. i Appeal accepted. . 


(1) 61 Ind. Cas. 401; 19 A. L, J. 187 at p. 189;.3. U. 
P. L. R. (A) 36; 43.4. 394. 


MADRAS HIGH COURT. 

Orvin MISCELLANEOUS SECOND APPEAL 
No. 122 or 1924. 
September 7, 1926. 
Present:—Mr, Justice Krishnan. 
PERUMAL NAIDU— APPELLANT 
T versus 

` MARUKRITHAMMAL AND OTHERS— 
l RESPONDENTS, | 
`C. P. C. (Act V of 1908), s. 146, O. XXI, r. 16, &- 
A47—Hxecution of decree—Purchaser of property 4n- 
clided in decree, whether — assignee-deeree-holder—- 
Dispute between assignee-decree-holder and purchaser 
of property, whether comes under s. 47. ` 
-A purchaser of property included in a decree doesnot’ 
thereby become the assignee-decree-holder and does: 
not get the right to execute the decree or io. get pos-; 
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session of the property purchased, by way of execu- 

tion. 7, col. 1.] i i 
Hansraj Pal v. Mukhraji Kunwar (1), followed. 
Where a dispute.as to the right to execute a decree 


arises between an assignee-decree-holder and a pur- 


chaser of property included therein, the assignee has 
the right to execute the decree. The rival claims of 
the purchaser as regards the title to the property 
cannot be properly decided in execution proceedings 
but must be left to a separate suit. J[ibid,] 
Appeal against the order of the Court-of 


the Subordinate Judge, Dindigul, dated the 


9th January, 1924, in A. S. No. 42 of 1923, 
preferred against the orders of the Court of 
the District Munsif, Dindigul, dated the 
22nd February, 1923, in E. P. No. 918 ot 
1921, in C. M. P. No. 100 of 1922 and E. P. 
No. 868 o£ 1922 in O. S. No. 664 of 1920. . 

Mr. T. L, Venkatarama Iyer, for the 
Appellant. 

Messrs. B. Sitarama Rao and P. N. 
Appusami Iyer, for the Respondents. 

JUDGMENT.—In this case one Rama- 


sami Naidu brought a suit against one 


Subbaraju Naidu and there was a com- 
promise decree in it, by which, on Bub- 
baraju Naidu paying into Court the sum 
of Rs. 2,000, Ramasami Naidu was to 
execute and register a sale-deed of his 
house in favour of Subbaraju Naidu and 
deliver possession of the property to him, 
The sum of Rs. 2,000 was paid into Court 
accordingly and thereupon Subbaraju 
Naidu applied to have the decree exe- 
euted against Ramasami Naidu by making 
him execute and register a sale-deed and 
deliver it and give possession of the pro- 
perty to him. The District Munsif passed 
orders in favour of Subbaraju Naidu. 
Thereupon, there was an appeal by Rama- 
sami Naidu to the sub-Court, It is not 
necessary to mention here the grounds of 
appeal, as they are immaterial for the 
consideration of the present appeal. The 
Subordinate Judge dismissed that appeal. 
While the appeal was pending in the sub- 
Court, an applieation was made by one 
Marukrithammal to be brought on record 
as additional respondent, as she alleged 


“ that she had obtained an interest in the 


subject-matter of the appeal, namely, the 


: house, by right of purchase from Subbaraju. 
: Naidu. She was accordingly made a party- 


respondent, The appellant before me, 
Perumal Naidu, had also applied to be: 
brought on record in the appeal as assignee- 
decree-holder in the original suit, His, 
application was not allowed. An_ order 
was passed finally that; Ramasami ..Naidu, 
was t0.execute and register a sale-deed and. 
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give it over to Subbaraju Naidu and also 
hand over possession ef the property to him, 
Accordingly, a document was executed and 
registered and given to Subbaraju Naidu 
but possession of the property has not been 
given yet. Now, the competing applicants 
‘for possession of the property are Perumal 
Naidu (whom I have already mentioned) 
who claims fas the -assignee-deeree-holder; 
and Marukrithammal, who claims to have 
purchased the property from Subbaraju 
Naidu. Both xhe persons applied to the 
Munsif’s Court to have possession of the 
property delivered to himself and herself. 
The District Munsif dismissed the applica- 
tion of Marukrithammal and allowed the 
application of Perumal Naidu. On appeal, 
the Subordinate Judge has reversed the 
order of the Munsif and remanded the 
case for further disposal by the Munsif, 
It is against that order that Perumal Naidu 
comes up herein appeal. It seems to me 
that Perumal Naidu, as the  assignee- 
decree-holder, has the proper claim’ to 
execute the decree and obtain possession of 
the property in execution. Marukritham- 
mal, as stated by the Munsif and as is 
clear from her document, was merely the 
purchaser of the property from Subbaraju 
Naidu, The Munsif held following Hansraj 
Pal v. Mukhraji Kunwar (1) that Maru- 
krithammal could not be considered the 
assignee of the decree and that, if she has 
any right, she must enforce her rights in a 
suit, and he directed Perumal Naidu to 
be given possession in execution. It seems 
to me that this view of the Munsif is correct 
and that his order should not have been 
interfered with by the Subordinate Judge. 
Hansraj Pal v. Mukhraji Kunwar (1). seems 
to be clear authority for saying that the 
purchaser of property included in a decree 
does not thereby become the assignee 
decree-holder and does not get the right to 
execute the decree or to get possession óf 
the property purchased, by way of execu- 


tion. The rival claims will, no doubt, have 


to be settled, as they must be, in a suit 
brought by Marukrithammal, of Perumal 
Naiduand Marukrithammal as she claims 
priority over Perumal Naidu as regards 
the title to the property. That matter 
cannot be properly decided in execution 
proceedings. Perumal Naidu is entitled to 
execute the decree as the assignee-decree- 
holder, he having got an assignment of the 


5 (3) 30 A, 28; 4 A. L. J. 759; A. W. N. (1907) 280. 
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‘decree itself from Subbaraju Naidu. In 
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these circumstances, the order of the 
Subordinate Judge must be set aside 
and that of the District Munsif restored. 
As no decision is arrived at in these 
proceedings as between the rival claims of 
Perumal Naidu and Marukrithammal, it 


 Beems to me that the proper order as 


to costs would be to makeeach party bear 
his or her own-costs throughout. 
y, N. V. Appeal allowed. 





LAHORE HIGH COURT, 
MISCELLANEOUS SECOND OIYIL APPRAL 
No. 1111 or 1926. 

October 30, 1926. 
Present:—Mr. Justice Jai Lal. 
RALIA RAM-—DzocREE-HOLDBRR—APPELLANT 
versus 
Musammat HAYAT BIBI AND orEERS— 
duDGMENT-DgnBrogs— RESPONDENTS. 


— C. P. C. (Act V of 1908), s. 60 ($)—Agriculturist's 


house, when exempt from attachment. 

In order to establish exemption of a house from 
attachment and sale in execution, under s. 60 (3), O. 
P. Q., if should not only be owned by an agriculturist 
but should also be used by him for purposes which 
are necessary for the cultivation of his land. 


Second appeal from the order -of the 
Senior Subordinate Judge, Gujranwala, 
dated the 9th December, 1925, reversing that 
of the Subordinate Judge, Fourth Class, 
Gujranwala, dated the 23rd June, 1925, 

Mr. Bodh Raj Sawhney, for the Appel- 
lant. 

JUDGMENT.—in execution of a 
money-deeree the house of one Khuda Dad, 
the judgment-debtor, was attached. Am 
objeetion was taken to the attachment and 
gale of the house on the ground that Khuda 
Dad being an agriculturist it was exempt 
from attachment and sale under s. 60 (3) 
of the C. P. CO, The executing Court re- 
jected this objection and ordered the 
house to be sold. On appeal the Senior 
Subordinate Judge set aside this order, 

No evidence was given by either side as 
to the purpose for which the house is used. 
The only statement on which the lower 
Courts have acted is by the judgment- 
debtor that he lives in the house but gets 
his land cultivated by asamis. It, is not 
explained whether these asamis are his 
gervants or whether they are tenants. There 
is authority that in order to establish an 
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exemption under s.60 (3) it must be found 
that the house is owned by an agricul- 
turist and that it is occupied by him as 
such. In other words, that the house is 
used by the judgment-debtor for purposes 
which are necessary for the cultivation of 
his land. : | 

As there has not been a proper enquiry 
in the matter, I accept the appeal and re- 
mand the case under O. XLI, r. 25 of the 
C. P. C. to the Senior Subordinate Judge 
with directions to record the evidence that 
may be produced by both parties as to the 
nature of the occupation of the house by the 
judgment-debtor and to make the usual 
return to this Court within three months. 
Ten days wil be given to the parties for 
filing objections. The Senior Subordinate 
Judge may.record the evidence himself or 
get it recorded by the executing Court. 

R. L. Case remanded. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEALS Nos. 2276 AND 
2277 oF 1925. 

October 21, 1926. 

Present :—Mr. Justice Lindsay 

and Mr. Justice Sulaiman. l 
Pandit LAOHMAN PRASAD AND 
ANOTHER—DEFENDANTS— À PPELLANTS 
versus l 
FAIZUL HASAN AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), ss. 4, 12— 
‘Petty proprietary interesis-—Swccessive exercise of 
right of pre-emption—Defendant resisting plaintiff's 
claim, whether person ‘claiming pre-emption’. | 

Section 12, sub-s. (1) of the Agra Pre-emption Act 
clearly contemplates the successive exercise of rights 
of pre-emption so that where no claim of pre-emption 
ig brought by any one who falls within ClassI, a 
right to enforce pre-emption can be enforced succes- 
‘sively by those persons who fall within the following 
classes. [p. 859, col. 1.1. — f | 

A defendant who is resisting a sult for pre-emption 
on the ground that he has as good a right of pre- 
emption as the plaintiff is ‘claiming pre-emption’ 
within the meaning of sub-s. (3)ofs. 120f the Act. 
[p. 859, cols. 1 & 2.] 

Second appeal from & decree of the Addi- 
tional Subordinate Judge, Bulandshahr, 
dated the 5th October, 1925. n 

"Mr. L. M. Roy for Mr. L. M. Banerji, for 
the Appellants. 

JUDGMENT.—These two appeals 
raise the question of the proper interpreta- 
tion of s. 12 of the Agra Pre-emption 


Act. 
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. "The plaintiff Faizul Hasan brought two 

Separate suits for pre-emption in respect 

of two'separate sets ofitems of property 

situated in Mouza Nawada, mahal Bagi 

uu patti Muhammad Haji, khewat 
o. 1. l 


' In each ease the plaintiff claimed pre- 
emption on the ground that he was a cos 
sharerin the mahal. It has been found by 
the Courts below that the plaintiff is in 
fact a co-sharerin the mahal and is also 
Lambardar, andit is further found that he 
is a cousin ofthe vendor. 


;'The plots of land which were sold in 
these sale-deeds were specified as separate 
plots situated in the khewat mentioned 
above. The vendees resisted the claim and 
put forward the case that they had as good 
a right of pre-emption as the plaintiff. In 
the lower Appellate Court the point seems 
to have been taken on behalf of the ven- 
dees that the interests sold under each of 
these sales were petty proprietary interests 
and that the plaintiff had no right to pre- 
empt regard being had to the provisions 
ofs.12 of the Pre-emption Act, sub-s. (1) 
Class I. : 

It is elear:on all hands that the property 
sold is situated in patts Muhammad Haji 
of:mahal Baqi Manda. Neither party isa 
co-sharer in that particular patti. It is 
proved that they are co-sharers in another 
patti of the same mahaland we have already 


. mentioned that the plaintiffis the Lambar- 


dar of the same mahal and is a cousin of 
the vendor.’ The Court of first instance 
decreed the;plaintiff’s claim and on appeal 
that decision has been affirmed by the lower 
Appellate Court. pote 


The first ground taken here in appéal is 
that the lower Appellate Court was wrong 
in holding that the property sold in these 
two sales were not petty proprietary inter- 
ests. The Subordinate Judge was of 
opinion that ‘although the sale-deeds pur- 
ported to transfer specified plots, neverthe- 
less; those plots were not petty proprietary 
interests within the definition contained in 
s. 4. The reasons given in support of this 
decision by the lower Appellate Court seem 
to us to be :sufficient and we think the 
Subordinate Judge was right in holding. 
that the land sold did not constitute merely 
what is known as petty proprietary inter- 
ests., Assuming, however, that it is possible 
to treat these.sales as being sales of a petty 
proprietary interest we are atill of ‘opinion 
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that the decision of the Court below is 


correct and that the plaintiff's suits were 
.bound to succeed. | 
It is argued in the second ground of 


appeal taken before us that the terms of 


8. 12, sub-s. (1) preclude the enforcement of 
these claims. The argument is put in this 
way:—It is said Class I specified in s.12 
SBub-s. (1) relates to the case of a sale of a 
petty proprietary interest and itis sought 
to be argued that the only person who can 
enforce a right of pre-emption in respect 
of such a sale is a person who is acó- 
parcener in such interest, In other words 
it is contended that where no co-parcener 
in the petty proprietary interest comes 
forward to seek pre-emption no suit for 
pre-emption on behalf of any of the persons 
specified in Classes II to V of s. 12, sub-s. (1) 
can lie. Weare of opinion that this argu- 
ment cannot prevail. The scheme of pre- 
emption laid down ins. 12, sub-s. (1) clearly 
contemplates the successive exercise of 
rights of pre-emption so that where no 
claim of pre-emption is brought by any one 
who falls within OlassI aright to enforce 
pre-emption can be enforced successively 
by those persons who fall within the follow- 
ing classes. We think this construction of 
8.12 is made clear by the terms of s, 11. 
It follows, therefore, that even if we were 
to hold in favour of the appellants here 
that the interests which were transferred 
by these two sale-deeds were petty pro- 
prietary interests, the plaintiff was neverthe- 
' less entitled to succeed. 

The only other question raised in the 
memorandum of appeal is concerned with 
the language of.s. 12, sub-s. (3) of the Act. 
This sub-section lays down, "Where there 
are more persons than one of the same class 
elaiming pre-emption, that person who is 
related to the vendor and is descended 
from the common ancestor, but not removed 
by more than four degrees including the 
common ancestor, shall be entitled to pre- 
emption as against other persons of the 
same class.” 

We have already pointed out that it has 
been found as a fact that the plaintiff in 
this case is a cousin of the vendor. 

It is sought to be argued that sub-s. (3) 
cannot be applied to these cases because 
itis said that the defendants vendees are 
not ‘claiming,pre-emption’ within the mean- 
ing of sub-s. (3) of s. 12. It has, however, 
been held several times that a defendant 
who is resisting a suit for pre-emption on 
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the ground that he has as good a right of 
pre-emption as the plaintiff is ‘claiming 
pre-emption’ within the meaning of this 
sub-section: see Iswar Datt v. Mahesh Datt 
(1), This decision has been followed in 
subsequent cases. : 

Both appeals fail and we dismiss them 
accordingly under O, XLI, r. 11, O. P. C. 

A. N, A. Appeals dismissed. 


(1) 89 Ind. Cas. 114; 23 A. L. J. 862; L. R. 6 A. 451 
Oiv.; A. I. R. 1925 All. 747; 47 A. 910. 


Dene eee AMAA. 


LAHORE HIGH COURT. 
MiscELLANEOUS Crviu PETITION No, 459 
oF 1926. 

October 26, 1926. 
Present:—Sir Shadi Lal, Krt., Ohief 
Justice. 

SHIBA MAL AND ANOTHER— PLAINTIFFS 
— PETITIONERS 
versus 
Rai Sahib Mr, RUP NARAIN— 
DEFRNDANT— RESPONDENT. 

C. P.C. (Act V of 1908), ss. 24, 51—Transfer- 
Defendant being influential man, whether ground for 
transfer. 

The mere fact that the defendant isan Honorary 
Magistrate and a man of influence in the locality is 
no ground for transferring a case to some other Dis- 
trict. 

Petition, under ss. 24, 51, C. P. O., s. 107 of 
the Government of India Act and s. 44, Act 
IX of 1919, praying for transfer of the 
case from the Court of the Senior Subordi- 
nate Judge, Delhi, to some other competent 
Courtin some other District of the Punjab; 
also torevise the order refusing to amend 
the issues so as to inelude the erucial point 
in the case, etc. 

Bakhshi Tek Chand and Mr, Pyare Lal, 
for the Petitioners. 

Lala Sardha Ram, R. S., and Mr. Kishan 
Dyal, for the Respondent. 

ORDER.—I have listened to the argu- 
ments advanced by the learned Counsel on 
both sides, and have reached the conclusion 
that no adequate ground for the transfer 
of thecase to another District has been 
established. The defendant is, no doubt, 
an Honorary Magistrate of the First Class, 
and appears to be a man of influence at 
Delhi; but there is no reason why the 
Senior Subordinate Judge, who is an ex- 
perienced judicial officer, should not be 
able to try the case in an impartial man- 
ner. 

I dismiss the application for transfer. 
The trial Judge should take special care to 
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ensure that'all proceedings taken by him. 
are strictly in accordance with law, and he 
should do nothing which may create a 
reasonable apprehension in the mind of 


a fair and impartial trial in his Court. 
RL Petition dismissed, 


Reap Hr eag p 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No. 1032 
oF 1923. 

November 13, 1925. 
Present :—dustice Sir William Ewart 

Greaves, KT., and Mr. Justice Panton. 

. Srimati BHABA SUNDARI alias TARA 
SUNDARILI—DEFENDANT— APPELLANT 
versus 
RAM KAMAL DUTTA—PLAINTIEF— 
RESPONDENT. 

Evidence Act (I of 1872), s. 92—Mortgage—Extin- 
guishment by part payment and remission, proof of— 
Oral evidence, whether admissible. 

Oral evidence is admissible to prove that a mort- 
gage has been satisfied not merely by payment in full 
of the amount which was due thereon but by part’ 
payment and remission of the balance. 

Jagannath Kashiram v. Shankar Ganpat (1), dis- 
sented from. 


Appeal against a decree of the District 
Judge, Noakhali, dated the 18th December, 
1922, reversing that of the Muneif, Second 
Court, Lakhmipur, dated the 6th J uly, 1921. 

Babus Ramesh Chandra Sen and Jitendra 
Kumar Sen Gupta, for the Appellant. 

Mr. Gunada Charan Sen and Babu 
Nagendra Nath Bose, for the Respondent. 

J UDGMENT. 

Greaves, J — This is an appeal by the 
defendant in a mortgage-suit. The mort- 
gage-bond was executed by the defendant's 
husband, who has died and the defence 
taken was that the mortgage had been dis- 
charged by a payment of the principal sum 
of Rs. 100 which was due thereon and that 
the interest which was due has been remit- 
ted by the plaintiff. The first Court dis- 
missed the suit accepting the story of the 
defendant but the lower Appellate Court 
has decreed the suit for what remained due 
on the mortgage holding that the evidence 
tendered by the defendant to show satisfac- 
tion by payment of Rs. 100 and by remission 
of the interest was not admissible having 
regard to the provisions of ‘the Indian 
Evidence Act. In our opinion, the evidence 
ia admissible to show satisfaction of the 
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mortgage. in the manner alleged by the. 
We have been referred to two. 


‘decisions; one of the Bombay High Court in’ 


Jagannath Kashiram v. Shankar Ganpat < 
either of the parties that he will not have ^ 


, Naga Chetty (2). 


(1) and the other in Mallappa v. Matam, 
There is no doubt that, 
the decision in Jagannath Kashiram v.: 
Shankar : Ganpat (1) supports the view 


' taken. by the learned District Judge, namely, 


that the evidence tendered by the defend-:- 
ant on this point was not admissible. But. 


. Sitting recently with Mr. Justice B. B. Ghose’ 
. I had an occasion to consider the Bombay’ 


decision and the view we arrived at was 


. that despite that decision it was open to the 


mortgagor to prove that the mortgage had. 
been satisfied not merely by payment in 
full of the amount which was due thereon’ 


. butby part payment and remission of the 


balance. That caseis not reported and un- 
fortunately we have not been able to refer 


to it. But I still adhere to the view ex- 


pressed therein and this being so, we think 


that the learned District Judge was. wrong. 
in holding that the evidencetendered by the’ 
defendant wasinot admissible, 

The result is that the decree of the lower 
Appellate Court is set aside and the case is 
sent back to that Court in order that the. 
learned.Judge in that Court may arrive at 
a decision after considering the evidence: 
given by the defendant as to the satisfac- 
tion of the | mortgage by payment cf Rs. 100 
and remission of the interest due on the 
mortgage and may finally dispose of. the, 
appeal. - 

. Costs of this appeal will abide the result, 

‘Panton, J.—1 agree. 

ALN. A. Case remanded. 


‘(1) 54 Ind. Cas. 689; 44 B. 55; 22 Bom. L. R. 39. 
(2) 48 Ind. Cas. 158; 49 M. 41; 8 L. W. 522. (1918): 
M. W..N. 719; 35 M. L. J. 555; 24 M. L. T. 400. 
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MADRAS HIGH COURT. J 
. SECOND CIVIL APPEAL No. 483 or 1923.. 
| April 28, 1926. 
""  Present:—Mr. J ustice Ramesam. 
PEETIKAPPURATH RAMAN MEN ON | 
- AND OTHERS--Direapant No. 2 AND BIS. 
» LEGAL REPRESENTATIVES —APPELLANTS — ) 
; E versus 
.PUTHIYATATH PEETIKAPPURATH . 
|. MADHAVAN MENON AND OTHERS—-^ ^ 
` PLAINTIFFS— RESPONDENTS. i 
_ Malabar. na operty of member of tavazhi—y 
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"Tarwad's right to inherit— Possession of member, when 
-adverse to tarwad. 

, On the death of a male member of a Malabar 
. tavazhi his property goes not to the tavazhi but to the 
tarwad. 

Govindan Nair v. Sankaran Nair (1), relied on. 

The fact that such property remained in the posses- 
sion of a member of the deceased's tavazhi does not 
extinguish the rights ofthe tarwad unless itis prov- 
ed that the person in such possession intended to 
hold it adversely to the tarwad either for himself or 
for his tavazhi. 

Second appeal against a decree of the 
District Court, South Malabar, in A. S. 
No. 668 of 1921, preferred against that of 
the Court of the Additional District Munsif, 
Calicut, in O. S. No. 248 of 1920. 

Mr. K. P. Ramakrishna Iyer, for the Ap- 
pellants. 

Mr. K, Krishna Menon, for the Respond- 
ents, 

JUDGMYENT:.-—In this case the plaint- 
ifis sue for the redemption of the suit 
property which was held by the Ist de- 
fendant on a kanom, dated 14th February, 
1908. The 2nd defendant is the kar- 
navan of the plaintiffs’ tarwad. The plaintiffs 
claim under a Will executed by Krishna 
Menon in 1911 of which the Letters of 
Administration is filed as Ex. E. The 
question is whether Krishna Menon was 
competent to dispose of the property by 
a Wil. The District Munsif found “for 30 
years the property was enjoyed by a junior 
member of the tarwad in his own right; 
any right that the tarwad had has been lost. 
Ihold that the property had become Krishna 
Menon's private property and ‘that under 
his Will plaintiffs are entitled to the same.” 
This paragraph implies thatKrishna Menon 
enjoyed it in his own right adversely to the 
tarwad and this made it his self-acquisition 
by prescription. 


On appeal by the 2nd defendant, the 
karnavan, the District Judge says that he 
cannot agree with the District Munsif's 
statement of the law, that the presumption 
when a junior member takes possession of 
property is that heis doing so in his own 
right." Then he says “although the plaint- 
iffs’ contention that the property is the 
self-acquisition of Krishna Menon and was 
bequeathed to them by Will fails”, yet “the 
plaintiffs ean succeed if the property be 
found to be the property ofthe tavazhi. The 
District Judge goes on to observe that the 
“presumption in the case ofa Malabar family 
is not necessarily in favour of the tarwad, 


it may well be in favour of the tavazhi and: 


should be so in the present case,” 
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It is not clear to me what exactly the 
District Judge meant to ind, Under the 
ruling in Govindan Nair v. Sankaran Nair 
(1) it is settled law that on the death of 
a male member of a tavazhi his property 
goes not to the tavazhi but,tothe tarwad. 
It may be, the law was not well-known in 
1882 but whether well-known or not we 
must take it that the law was as was de- 
cided in Govindan Nair v. Sankaran Nair 
(1, so that when in 1882 Theyan Menon 
who held this property died, the property 
according to the law devolved on the tarwad, 
but if any person enjoyed the property 
adversely to the tarwad either for himself 
or on behalf of the tavazhi it may be said 
that by such adverse possession the right 
of the tarwadis lost. The District Judge 
makes no reference to any adverse posses- 
sion or an indication of an intention to 
prescribe on the partof Krishna Menon, 
against any lawful owner and he only says 
that under the circumstances the property 
must be regarded as tavazhi property. 

As I have already pointed out this cannot 
be, because the law says it was tarwad 
property and this will cease tobeso only 
by the adverse possession of somebody 
else. It seems to me that the District Judge 
has not addressed himself to the question 
from this point ofview. I, therefore, call 
upon the District Judge to record a fresh 
finding as to whether Krishna Menon's 
possession was adverse to the tarwad and 
whether such adverse possession, if any, 
was on behalf of his tavazhi. Time for the 
return of the finding six weeks and seven 
days for objections. 





In compliance with the order contained 
in the above judgment, the District Judge of 
South Malabar submitted the following 


. FINDING.—In this appeal the High 


Court has called for findings on the follow- 


ing issues :— 


(1 Whether Krishna Menon's possession 
was adverse to the tarwad? 

(2) Whether such adverse possession, if 
any, was on behalf of his tavazhi? 

j * $ ¥ * * 35 * 

I; was the then karnavan who should 
have obtained the renewal of the demise 
from the jenmi after the death of Theyya 
Menon; and when in derogation of the 
rights of the karnavan Krishna Menon ob- 
tained the demise under Ex. I, he acted 


(1) 2 Ind, Cas, 183; 32 M, 351; 6M. L. T. 106; 19 M, 
L, J. 350. | " | i 


1 
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adversely to the tarwad and from that 


time his possession has been adverse to. 


the tarwad and it continued till his death, 
when his Will came into operation. I find 
the first issue in the affirmative. 

He was in possession in his own 
right and nof for his tavazhi as he did not 


take the demise or deal with the property. 


for his tavazhi, and so I find on the second 
issue, that the adverse possession was not 
on behalf of his tavazhv. 





This second appeal coming on for final 
hearing after the return of the finding of 
the lower Court, the Court delivered the 
following 

JUDGMENT.—There is evidence to 
show that Krishna Menon had funds of 
his own. That being so, the finding is 
consistent with the statement of the law in 
Soopiadath Ahmad v. Irimbantakath Manha 
Mammad Kunhi (2), Iaccept the finding 
and the second appeal is dismissed with 
costs. Time for redemption extended to 
six months from to-day. 

V. N. V. 

A.N 


N. À, 
(2) 96 Ind. Cas. 86; 23 L. W. 575 at p. 577; A. I. R. 
1826 Mad. 643. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrzer No. 1107 
oF 1923. 

November 17, 1925. 

Present:—Justice Sir William Ewart 

Greaves, KT., and Mr. Justice Panton. 
KHETRA MOHUN GHOSH AND ANOTHER — 
DEFENDANTS— APPELLANTS 
versus 


LAKHI KANTA PAL AND OTHERS— 


PLAINTIFFS—HRESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 19, 181— 
Bengal Rent Act (X of 1859), s.6—Occupancy rights 
acquired before passing of Bengal Tenancy Act over 
chakran lands, whether subsist after Act—Private and 
public lands. 

Under the provisions of s. 6 of the Bengal Rent 
Act, 1859, occupancy rights might be acquired even in 
chakran lands. [p. 863, col. 2. 

Occupancy rights acquired in chakran lands before 
the passing of the Bengal Tenancy Act are protected 
by the provisions of s. 19 of the Act. [p. 863, col. 1.] 

The provisions of s. 181 of the Bengal Tenancy Aet 
relate to the prevention of occupancy rights during 
the continuance of the Act itself and do not affect 
rights acquired under the provisions of s.6 of the 
Bengal Rent Act, 1859. [ibid. 

Rights’ acquired over ehakran lands of a private 
nature do not in this respect stand on a different foot- 
ing from rights aequired over chaukidari chakran 
lands which are of a public nature, [p. 863, col, 2.] 
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Sitikanta Roy v. Bipradas Charan (1) and Ram 
Kumar Bhattacharjee v. Ram Newaj Rajguru (2), 
followed. 

Jafaruddin Laha v. Jamini Ballav Sen (3) and 


Satyendra Nath Banerjee v. Krishnasakha Kar (4), 


distinguished. 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Howrah, 
dated the 12th February, 1923, affirming that 
of the Munsif, First Court, Howrah, dated 
the 30th January, 1920. 


Dr. Bijan Kumar Mukerji (for Babu 
Te S a Kumar Mitter), for the Appel- 
ants, 

Dr. Radha Benode Pal, Babus Bhupendra 
Krishna Bose and Hem Kumar Bose, for the 
Respondents. 


. JUDGMENT. 
Greaves, d.-—This is an appeal by the 


defendants against a decision ofthe Sub- . 


ordinate Judge of Howrah confirming a 
decision of the Munsif. The guit out of which 
this appeal arises was brought by the plaint- 
iffs for possession ofcertain land on establish- 
ment of their tenancy right therein. The 
plaintiffs’ case was thatthe land in suit 
appertained to the chakran land of defend- 
ant No. 3 which he held under a service 
tenure under a zemindar; that the land was 
resumed by the landlord on the surrender 
by defendant No. 3 and that they were 
leased by the landlord to the present 
plaintiffs. The plaintiffs say that failing to 
obtain possession of the land leased to them 
they were forced to commence these pro- 
ceedings. ` 

Two contentions were urged before us on 
behalf of the appellants. First of all, they 
say that the lands were not chakran lands 
but niskar lands of defendant No. 3, and 
that they had acquired occupancy rights 
in these lands by cultivating them asraiyats 


. for a period of over 70 years, and secondly, 


they contended that even if the lands were 
chakran lands and not niskar lands they 
had acquired right of occupancy by their 
possession for the necessary period, The 
findings of both Courts were that the lands 
were chakran and that.the defendants 
had beenin occupation thereof since the 
year 1851 but that no-oceupancy rights 
had been acquired having regard to the 
nature ofthe land. The appeal has been 
argued before us on behalf of the appellants 
on two grounds. First of all, it is stated 
that the decision that the lands were 
chakran and not niskar has been arrived 


, at bythe admission of inadmissible evi- 


[v8 1. O. 1926] 
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dence that is of statements contained in Sitikanta Roy v. Bipradas Charan (1) where 


the documents of title of third parties 
and the second point is that occupancy 
rights can be acquired in these Jands even 
if they are chakran lands. So far as the 
first point is concerned, clearly we think 
the documents Exs. 2-A and 2-5 were inad- 


t 


missible but we think that the oral evi-. 


dence was clearly admissible apart from. 


the doeuments themselves. It is urged, 
however, before us that it isimpossible for 
us to say in second appeal how much 
weight was attached by the lower Appel- 
late Court to the inadmissible evidence 
and that in any case the matter should 
be referred back to that Court for considera- 
tion of the oral evidence excluding the 
documents complained of. But having 
regard to the view we take on the second 


point it is not necessary to definitely decide 


this contention. So far as the second point 
is concerned the conclusion I have come to is 
that occupancy right can be acquired in 
. chakran lands and that such rights have been 
acquired by defendant No. 2in the lands 
in suit and consequently, the appeal must 
succeed on this-ground. Under the pro- 
visions of s. 181 of the Bengal Tenancy Act 
occupancy rights could not have been ac- 
quired if such rights had accrued after the 
passing of the Act itself. But these rights 


were acquired long prior to 1885 and they 


are, in my opinion, protected by the provi- 
sions of s. 18 of that Act. It was suggested 
that the provisions of s. 181 govern the provi- 
sions of s. 19 but the view, I take, is that the 
provisions of s. 181 relate to the preven- 
tion of the acquisition of occupancy rights 
during the continuation of the Act itself 
and that they do not affeet the rights 
acquired as under the provisions ofs. 6 of 
Act X of 1859. That section provides that 


"Every raiyat who has cultivated or held. 


land for & period of 12 years has a right of 
occupancy in the land so cultivated or held 
by him” and, in my opinion, by virtue of 
that provision the appellants have acquired 
rights of occupancy in theland. Itis con- 
tended before us on behalf-of the respond- 
ent that the appellants and their prede- 
cessorg-in-interest were not raiyats but were 
in the position of under-raiyats under the 
holder of the chakran lands. But I con- 
fess that this argument does not appeal 
to me and it certainly was not given effect 
to in the two cases to which I shall presently 
refer which seem to me to govern the deci- 


sion inthis appeal. These two cases are .13 


it was held by this Oourt that under 
circumstances that seem to me similar to 
those now before us rights of occupancy 
can be acquired under Act X of 1859 and 


.were not taken away by the provisions of 


s. 181 ofthe Bengal Tenancy Act. The 
second case is that of Ram Kumar Bhatta- 
charjee v. Rum Newaj Rajguru (2) where 
it was held that rights of occupancy might 
be acquired by a tenant even in chowkidari 
chakran lands under s. 6 of Act X of 1859. 
In the judgment in that case the argument 
that the tenants there were tenants-at- 
wil and not in the position of raiyats 
was considered and.discarded and accord- 
ingly, in my opinion, unless we are pre- 
pared to hold that these decisions are wrong 
and refer the matter toa Full Bench the 
appeal is concluded thereby. I am not 
prepared to say that these decisions are not 
correct and accordingly, in my opinion, the 
appeal is concluded thereby, 

There is, however, another argument 
which was raised on behalf of the respond- 
ents and it is this that these two decisions 
relate to chowkidari chakran lands and that 
the same principles donot apply tochakran 
lands which are ofa private andnot of a 
public nature. But Ifeel difficulty in dis- 


inguishing between the rights acquired 


in respect of chakran lands which are of a 
private nature and those acquired in respect 
of chowkidari chakran lands which are of a 
publie nature. We think, therefore, that 
the principles of these two cases govern this 
appeal. We are, however, pressed by two 
further decisionsof this Court. The first 
of these cases is that of Jafaruddin Laha v. 
Jamini Ballav Sen (8) but I do not think 
that any reliance can be placed on that 
decision for the purposes ofthe appeal now 
before us. No particulars are given in the 
judgment itself and the report itself is 
defective in that they are notsupplied in 
the statements of the ease which should 
have accompanied the report. Whether the 
rights in that case were acquired after the 
passing of the Bengal Tenancy Act or 
before under Act X of 1859, I cannot 
gather from the report and so no reliance 
can be placed on the case for the purposes 
of overruling the two decisions to which 


we have referred. 
aa 46 Ind. Oas. 485; 27 O. L. J. 556; 22 0, W, N. 


6o 31 O. 1021; 8 O. W. N. 860. 
(3) 46 Ind. Uas, 341; 28 O. L. J. 249; 23 O. W.N. 


¢ . 
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' Then comes the ease of Satyendra Nath 
Banerjee v. Krishnasakha Kar (4) in which 
it would appear that Mr. Justice Mookerjee, 
who delivered the judgment of the Court, 
has receded from the position which he 
took up in the case reported as Ram Kumar 
Bhattacharjee v. Ram Newaj Rajguru (2) 
. to which judgment he was a party. Dut 
here again the decision did not really turn 
on that point but on the question of limita- 
. lion. Accordingly, we do not think that 
we can take that decision as really differing 
from the decision in Ram Kumar Bhatta- 
charjee v. Ram Newaj Rajguru (2). 

For the reasons, therefore, which I have 
indicated I think that the appeal must 
succeedand thedecree of the lower Appellate 
Court set aside and the suit dismissed with 
costs in all Courts. 

Panton, J.—I agree. 

A. N.A. Appeal allowed. 
Tu 69 Ind. Cas; 7; 35 O. L. J. 185; A. I. R. 1922 Cal. 





LAHORE HIGH COURT. 
* "MiüscELLANEOUS Srconp CIVIL APPEAL 
ES No. 980 or 1926. 
Oetober 8, 1926. 
Present:—Mr. Justice Jai Lal. 
OHET RAM—DEFENDANT—AÀPPELLANT 
versus 
BHUP SINGH AND ANOTRER—PLAINTIFFS 
— RESPONDENTS. 


Practice—Agreement by plaintiff to abide by state- 
ment of a witness, effect of-—Oaths Act (X of 1873), 


i Where a plaintiff undertakes to abide by the state- 
ment of a particular person and that person on 
solemn affirmation gives evidence against the plaintiff, 
ihe suit may be dismissed. 

Himanchal Singh v. Jatwar Singh (1), Ram Sunder 
Misra v. Jai Karan Singh (2) and Sita Ram v. Peare 
(3), followed. l 

Second appeal from an order of the 
District Judge, Delhi, dated the lst March, 
1926, reversing that of the Subordinate 
Judge, Third Class, Delhi, dated the 9th 
November, 1925. l 

Mr. Shamair Chand, for the Appellant. 

Mr. Nanwa Mal, for the Respondents. 

JUDGMENT.—Two plaintiffs institut- 
ed a suit for the recovery of Rs. 720 against 
the defendant. This amount represented 


the value of goods alleged to have been 


appropriated by the defendant. It appears 
that the goods belonged to a deceased 


person whose successor the plaintiffs claim 
to be. Whenthe case came up for trial 


Counsel for the plaintiffs stated that they 


would abide by the statement of one Mauji 
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& brother-in-law of the defendant; in other 


words in support of their case they agreed 


to rely upon the statement of Mauji alone 
and elosed their evidenee otherwise. Mauji 
was then examined on solemn affirmation 
and stated that he had no knowledge that 
the defendant had taken possession of any 
goods belonging to the deceased. There- 
upon the trial Court dismissed the plaint- 
iffs suit. One of the plaintiffs appealed in 
respect of his half share in the amount 
which was the subject of the suit and the 
learned District Judge held that the suit 
could not be dismissed on the statement of 
Mauji as it proved nothing and that under 
the circumstanees the lower Court should 
have proceeded with the trial according to 
Jaw. He,therefore, remanded the case for. 
trialon the merits so far as the claim of the 
appellant before him was concerned. "The 
learned District Judge was of opinion that 
the trial Court must have proceeded aecord- 
ing to the provisions of es, 9 to 11 of the 
Indian Oaths Act. The learned Counsel : 
for the appellant before me states that in 
this the learned District Judge was wrong 
and that the proceedings before the trial 
Court were tantamount to a compromise 
of the suit, the plaintiffs having under- 
taken not to produce their evidence and to 
rely upon the statement of Mauji alone, He 
cited Himanchal Singh v. Jatwar Singh (1), 
Ram Sunder Misra v. Jai Karan Singh (2) 
and Sita Ram v. Peare (3) as authorities in 
his support and contended that the burden 
of proof being on the plaintiffs.and Mauji, 
whose evidence alone the plaintiffs relied, 
having professed ignorence of the correct- 
ness or otherwise of the plaintifis failed to 
prove their case. The principle underlying 


‘this contention of the learned Counsel is: 


fully borne out by the cases cited above. 
The plaintifs having undertaken’ to es- 
tablish their case by theevidence of Mauji 
who did not support their case, the suit was 
rightly dismissed by the trial Court. 

Accepting this appeal I set aside the 
decree of the District Judge and restore 
that of thé Subordinate Judge. Under the 
peculiar circumstances of the case I leave 
the ‘parties to bear their own costs through- 
out. 


R. L. . Appeal accepted. 

(1) 80 Ind. Cas. 16; 46 A. 710; A. I. R. 1924 All. 570; 
L. R. 5 A. 439 Civ. i 

(2) 87 Ind. Oas. 174; 4 A..456; 23 A. L. J.. 251; L.R. 
6 A. 270 Civ.; A. I. R. 1925 All. 271. 

(8) 88 Ind. Oas. 611; 47 A. 921; 23 A. L. J, 525; A. L 
R, 1925 All, 558; L, R. 6 A, 803 Oiv, 
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‘: “LAHORE HIGH COURT. 

Seconp O1vin AprPzaL No. 2680 or 1925. 
October 19, 1926. 

,.; . Present:—Mr, Justice Addison. 
HARNAM SINGH AND ANOTHER-——V ENDEES- 
DEFENDANTS— APPELLANTS 

2 MN versus wore 
JAGIR SINGH AND OTHERS, MINORS, 
THROUGH THEIR MOTRER Musammat RESI— 
PLAINTIFFS, AND JOGIND SINGH— 
DEFsnDANT— RESPONDENTS. 

Custom—Alienation—Necessity—Burden of proof— 
Antecedent debts, necessity  for—Swit by sons challeng- 
, ang father's alienation—Collusion. 

Ina suit by sons challenging an aliénation by 
their father, the mere factof the father living with 
his song and having made a. gift of the srest of his 
property, in their favour is not sufficient to establish 
collusion, In the absence of clear proof that the 
father is the real plaintiff auch a suit cannot be held 
to be collusive. [p. 865,co1.2.] 

Where the alienor is a notorious spendthrift, the 
alienee would notbe protected..merely-by the fact 
that the money advanced by him was said. to be 
required to pay off antecedent debts. [p. 866, col. 1.] 

Ram Kishen v. Hassi (2), followed. 

Second -appeal: from the decree of the 
District Judge, Ferozepur, dated the sth 
June, . 1925, reversing that of the Senior 


Subordinate Judge, Ferozepur, dated the. 


25th May, 1922. 

Bakhshi Tek Chand, for the Appellants. 
. Pandit Sheo Narain, R.B., for the- Ré- 
spondents. 


JUDGMENT .—Jogind Singh; defend- ' 


ant No.1,sold 43 .bighas 7..biswas of land 
situate at village Bhagwanpura. Tarkhan- 


wala -for Rs. 8,700, to Hira Singh, the father - 
of defendants Nos. 2 and 3. The plaintiffs. 


are the minor sons of the vendor: and they 
instituted this suit through their mother 
for the usual deelaration 
being without consideration and necessity 
should not affect their reversionary rights 
after; the :death of their father. It was also 
alleged that the vendor was a man of bad 


HARNAM ‘SINGH v. JAGIB SINGH, 


^ eept'on payment of Rs. 3,000. 


865 


prayed for, subject to the condition that 
they would not be entitled to get posses- 
sion when the succession opened out ex- 
Against 
the decision the vendee has instituted this 
second appeal. 

The first point argued wag that it should 
have been held that the suit was collu- 
sive. There isa clear finding of the Dis- 
trict: Judge that it was not collusive and 
16 was given on the evidence on the record. 
The .only fact which goes to support this 
contention is that the vendor is still resid- 
ing with his sons and his wife. It is 
contended, however, that the District Judge 
did: not notice that the vendor had gifted 
to his minor sons 26 bighas and 12 biswas 
of land. This is mentioned by the Dis- 
trict Judge in his judgment and it must 
have been before his mind when he came 
to his conclusion, though he has not re- 
peated this fact when discussing the ques- 
tion of collusion. In any case this gift 
only shows that the vendor has given his 
sons the. balance of the land which he has 
not sold or mortgaged, so that he cannot 
alienate that area. There is no proof that 
the father is financing the litigation and 


` this is what was held in Dad v. Lal (1). 


that the sale: 


character and was possessed of a very: 


large estate sufficient for his ordinary re- 
quirements. The trial.Court held that the 
suit was collusive, and that both considera- 
tion and necessity had been established. 
It accordingly dismissed the claim. . 

On appeal .the learned District Judge 
in an exhaustive judgment has held that 
no collusion had been established and 


4 


that necessity: had also not been.made out: 
for-any ofthe items except the first:one. 
of. Rs, 3,000 which could not be- attacked - 
by, the. plaintiffs as they- were: not: in- 
existence : when it was incurred. He acecord-. 
ingly granted. the:plaintiffa the declaration: 


99 


The sons are entitled to sue and in the 
absence of clear proof that the father is 
the real plaintiff it cannot be held that 
the suit is collusive. The decision of the 
learned District Judge on this point is, 
therefore, correct. 


"It was pointed out by the lower Appellate 
Court that the vendor raised some Rs. 4,000 
from 1903 to 1908and Rs. 10,000 from 1908 
to 1915, when the sale in diepute was 
entered into. The father of the vendor 
died in 1885 leaving three sons. At that 
time the vendor was three or four years old. 
One of his brothers died and the share of 
the vendor was then 138 bighas 14 biswas, 
that is, about 550 kanals, in village Bhag- 
wanpura and 57 kanals and 14 marlas in 
Thandewala, another village. The land in 
Thandewala, however, was.mortgaged by 
all the proprietors including the vendor 
in 1898 when the vendor was still a minor. 
The vendor did not marry till June 1908, 
when the first mortgage for Rs. 3,000 which 
has been allowed by the District Judge, 
was entered into. His first son was born 
in 1909. Subsequently two other sons 


(1) 82 Ind. Cas. 626; 5L. 388; 6 L. L J. 334; A, T, 
R. 1925 Lah. 24; 1 L. C. 207. 


860 


were born while he has also a minor dau- 
ghter. 
The first mortgage by the vendor 


tock place in June 1908, and it was 
only a year after when the vendor's first 
son was born. The fact that the rever- 
sioners, therefgre, did not sue to set aside 
the first mortgage is not surprising espe- 
cially as they themselves were for the most 
part the vendor's creditors. Hira Singh 
the vendee was himself a distant rever- 
sioner of the vendor. No adverse conclu- 
sion can, therefore, be drawn from the 
fact that the reversioners did not sue, 
Further, the District Judge has clearly 
held, on the oral evidence combined with 
the fact that the vendor borrowed some- 
thing approaching Rs. 14,000 in 12 years, 
that it has been established that the 
vendor was a reckless spendthrift. He 
pointed out that prior to. the advances 
made, which have been disallowed by the 
District Judge, only 50 bighas out of 138 
bighas 14 biswas were under mortgage, so 
that he still had a considerable area of his 
land unencumbered. He, therefore, held 
that as the borrower was a notorious 
spendthrift, a creditor would not be pro- 
tected merely by the fact that the money 
advanced by him was said to be required 
to pay off antecedent débts, especially as in 
the present case, the vendee must have 
known the character of the vendor. In this 
respect he followed Ram Kishen v. Hassi 
(2, and was justified in doing so. It was 
for the vendee to prove actual necessity not 


only in respect of debts due to himself, but. 


also for those which were due to others. 
Items Nos. 4, 8 and 6 were paid to third 
persons, but no attempt was made to prove 
actual necessity, and that was necessary in 
the present case. I have no hesitation ^n 
agreeing with the findings of the Dist ct 
Judge as regards those items. | 

Most of the other items were advanced by 
the vendee himself. He too certainly knew 
that those debts were contracted in reckless 
extravagance, and he cannot be protected 
merely because he was told that the money 
was required for payment of Government 
revenue and purchase of bullocks ete. 

This leaves item No. 7 which was paid to 
one Prem Singh the mortgagee of the 
vendor's brothers land. Olearly this was 
not a necessary purpose as the vendor only 
obtained a mortgage of the land, and later 


(2) 39 Ind, Cas. 191, 76 P, R. 1917; 57 P. W, R. 
lf. ` E y 25d 
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“on had te sell his own land to pay off the 
‘sum borrowed. to enter into the mortgage. 

After a careful consideration of the whole 
case, I agree with.the findings of the 
learned District Judge and dismiss the 
appeal with costs. 


R. L, Appeal dismissed. 
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LAHORE HIGH COURT. 
Oivit Revision Petition No. 535 or 1925. 
a |. October 22, 1926. 
Present: —Mr. Justice Dalip Singh. 
PREM:;DAS—AUCTION-PURCHASER— ` 
PETITIONER 
versus 
GOKAL CHAND AND OTHERS— 

:JUbGMENT-DEBTORS—BAKHTAWAR 

SINGH AND ANoTHER—DEcREE-HoLDERS— 

' - 1 RESPONDENTS. 

C. P. C. (Acti V of 1908), ss. 45, 115, O. XXI, vr. 89 
to 92-—Executión sale—No application under rr. 89, 
90 or 91—Court, jurisdiction of, to refuse confirma- 
tion—Order refusing confirmation, appealability of— 
Revision, ,.. | 

No appeal lies from an order refusing to confirm, 
sale. But, in the absence ofany application under 
rr. 89, 90 or 91,:& refusal to confirm sale under r. 92 
of O, XXI, C. P; C., is a material irregularity justify- 
ing interference in revision. [p. 867, col. 1.] 

Petition for revision of an order of the 
District J udge, Ambala, dated the 17th July, 
1925, affirming that of the Subordinate 
Judge,- Fourth Class, Jagadhri, District 
Ambala. datedthe 29th May, 1925. 

Mr. Shamair Chand, for the Petitioner. 

JUDGMENT.—Certain property was‘ ' 
sold ‘in execution of a money-decree on the 
14th April, 1925. On the 29th May, 1925, 
the Court refused to confirm the sale. be- 
causé it was not satisfied that service on 
the judgment-debtors had been duly effect- 
ed. I find on the record that previously 
in this very ‘execution application sub- 
stituted service had been ordered by the 
predecessor of the learned Subordinate 
Judge. Ifind further that the decree it- 
self was obtained onthe substituted ser- 
vice. : There is before me to-day an affidavit 
by the process-server that one of the -re- 
spondents, has been duly served and the 
other two are concealing themselves. Copy 
of the summonses has been affixed on the 
doors of their houses. Mr, Chandu Lal Coun- 
sel for ihe appellant has also stated before 
me that he knows personally that the judg- 
ment-debtors are evading service, In the- 
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circumstances I seé rió reason why the case 
should not be proceeded with. The lower 
Appellate Court held that there was no 
appeal from the order of the Court refusing 
to confirm thesale. I consider that this is 
correct “because the Court did not purport 
to act ünder O. XXI, r. 92, and as the auc- 
tion-purchaser was applying for confirma- 
tion the. matter could be held to come 
under s.: 47, C. P. 0., [see also N. K. R. R. 
M. Chetty Firm v. Subraya Mudaliar (1) on 
this point). The first revision application, 
therefore, fails and is dismissed but N. K. 
KR. R. M. Chetty Firm v. Subraya Mudaliar 
(1) lays down that such a proceeding on 
the part of the Executing Court is a material 
irregularity Sbecause O. XXI, r. 92 lays 
down expressly that the Court shall con- 
firm the salein the absence of any appli- 
cation under rr. 89, 90 or 91. This being 
80, [accept the second revision application, 
set aside the order of the learned Subordi- 
nate Judge and confirm the sale and direct 
him to-proceed with the matter in accord- 
ance with the law. 


R. L. Order accordingly. 
eri 89 Ind. Cas. 300; 3 R. 132; A. I. R. 1925 Rang. 
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MADRAS HIGH COURT. 
Szconp Civic APPEAL No. 62 or 1924. 
August 9, 1926. 
Present: —Mr. Justice Curgenven. 

SUNDARAMMAL, u1NOR—PLAINTIFE— 

l APPELLANT 
versus 

AMEENAL —DEFENDANT— RESPONDENT. 

Caste Disabilities Removal Act (XXI of 1850)— 
Daughter of Hindu convert to Muhammadanism, 
right to inherit from father. 

The Oaste Disabilites Removal Act of 1850 accords 

rotection only to a person who has renounced or has 
ben excluded from the communion of his former 
religion or has been deprived of his caste and does 
not relieve from forfeiture any other person who 
may be affected by such a change. 

A Hindu daughter cannot inherit from her father 
who has been converted to Muhammadanism. 

Vaithilinga Odayar v. Ayyathorai Odayar (1), fol- 
lowed. 

Second appeal against & decree of the 
Court of the Additional Subordinate Judge, 
Ramnad at Madura, in A. S. No. 4 of 1922, 
dated the 3lst March, 1923, (A. 8. No. 227 of 
1921, District Court of Ramnad) preferred 
against that of the Court of the Additional 
District Munsif, Srivailiputter dated 29th 


July, 1921 ià O. B. No. 248 of 1920, 


PORLA SINGH v, JAMAL DÈN. 
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Mr. R. Kuppusami Iyer, for the Appel 
ant. 

Mr. Watrap Subrahmanya Iyer, for the 
Respondents. 

JUDGMENT.—The question which 
arises in this case is whether a Hindu 
daughter can inherit from herfather who, 
once a Hindu, has been converted to Muham- 
madanism. It is admitted that the answer 
to this question must turn on the construc- 
tion which is given to Act X XI of 1850, in- 
asmuch as apart from the Act no Hindu 
can inherit from a Muhammadan. This Act 
has received interpretation by à Bench of 
this Court in Vaithilinga Odayar v. Ayya- 
thorai Odayar (1), and the learned Judges 
have held that it accords protection only to 
a person who has renounced or has been 
excluded from the communion of his former 
religion or has been deprived of his caste. 
The only other cases to which my attention 
has been drawn are Bhagwant Singh v. Kallu 
(2), and two others, viz., Hassomal Murijmal 
v. Ghulam Mahomed (3) and Rupa v. Sardar 
Mirza (4), which follow that ruling. The first 
of these cases has been expressly dissented 
from in the Madras case referred to above, 
and I need not, therefore, I think, discuss it 
further than to say that I am personally 
unable to reconcile the conclusion there 
come to with the clear terms of the Aot. 
As I read the operative portion of that Act, 
it only relieves from forfeiture the person 
who has forsome reason orother changed 
his religion and not any other person who 
may be affected by such a change. "This 
is the view of the law which has been 
taken by the learned Subordinate Judge 
and Iconsider it to be correct and dismi:s 
this second appeal with costs. 


Y. N. V. Appeal dismissed, 
1) 37 Ind. Cas. 753; 40 M. 1118. 
d 11 A. 100; A. W. N. (1888) 288; 6 Ind. Dec. (x. s.) 


‘3 27 Ind. Cas. 357; 8 S. L. R. 156. 
(4) 55 Ind. Cas. 420; 1 L. 376; 88 P. W. R. 1920. 
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LAHORE HIGH COUR, 
Civin Revision Pettrion No. 293 or 1926 
October 12, 1926. 
Present:—-Mr, Justice Addison. 
POHLA. SINGH-—PraiNTIFF—PzETITIONER 
VErSUS 
JAMAL DIN-—DerESNDANT—R£ESPOND&NT. 


Punjab Courts Act (VI of 1918), s. 44—Appellate 
Court—Setting wp new case, legality af—Revision—~ 


Interference—C. P. C. (Act V of 1908), 3. 114. 
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An Appellate Court cannot set up an entirely new 
case for a party and if it does so it acts with material 
irregularity justifying interference with its decision 
in revision. " i 

Petition for revision of& decree of the 
Senior Subordinate Judge, Amritsar; dated 
the 14th December, 1925, reversing that of 
. the Subordinate Judge, Fourth Class, 

Amritsar, dated the 14th October, 1925. 
' Mr. Muhammad Monier, for the. Peti- 
tioner. 

Mr. Kidar Nath Chopra, for the Respond- 
ent. 


JUDGMENT.—The plaintiff sued for 
the recovery of Rs. 260 on a promissory 
note. The defendant denied the claim and 
stated that ifthe thumb mark was really 
his it must have been obtained by the 
plaintiff fraudulently in collusion with the 
scribe at the time when the mortgage- 
deed which was entered into the next day 
was being written. He also added that 
the plaintiff owed him Rs. 1,000 on three 
mortgage-deeds one of which was executed 
the next day and that, therefore, there was 
no necessity for him to borrow money from 
the plaintiff. The trial Court found that 
the case set up by the defendantas regards 
fraud in obtaining his signature had 
not been made out, as the. scribe who 
wrote the promissory-note was not the same 
as the scribe who wrote the mortgage-deed 
the following day. The defendant pro- 
duced two witnesses who stated that the 
defendant put his thumb mark not to a 
written paper but. to a blank, one on 
which a lease: was to be written later, 
whereas the defendant’s own case was 
not that it was a blank paper. Execution 
was, therefore, held to be duly proved 
and the trial Court further found that the 
defendant had not established that the 
promissory note was without consideration, 
On appeal the Senior Subordinate Judge 
held that the promissory note was executed 
but that it was done fictitiously in order 
to include a fictitious item in the mortgage- 
deed which was executed the next day. 
Against this decision this revision petition 
has been:admitted. 

It is clear that the lower Appellate Court 
set up a new case for the defendant. It was 
not his case thathe executed the. promissory 
note fictitiously in order to include a ficti- 
tious item in the mortgage-deed which was 
executed the next day. This it, should not 
have done. The mortgage-deed of. the 
nextday mentions that a sum of Rs, 200or 
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` (98'T; G: 19283: 
so-had-been previously advanced. The only: 
conclusion that can be drawn is that this 
promissory-note formed . part of.what was 
stated to have been previously advanced, 
It was for the defendant to establish that 
if .was without consideration and- he failed 
to doso. The lower Appellate Court acted 
with material irregularity, and I. accept the 
petition and restore the decree of the, trial 
Court with costs throughout. . 

A. N. A. Petition. accepted. |. 


Ma e s n peran 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CiviL APPEAL - * 
. No. 2674 or 1925. o x 

October 6,1925. | p 
Present:—Mr. Justice Coldstream. 
AMIN CHAND-—JvurcuENT-DEBTOR— | 
APPELLANT . 


versus p 

KARAM OHAND AND ANOTHER—: . ; 
DECREE-HOLDBERS— RESPONDENTS. 5 . 

C. P. C. (Act V of 1908), O. IX, r. 9—Dismissal 
for defauli—Restoration—' Suficient | cause'—Train 
arriving late, whether sufficient cause for non-appear~ 
ance, iip 
Where a party is prevented from appearing in 
Court where his case is taken up for hearing, 
owing to the late arrival of & train, which under 
ordinary circumstances would have arrived in time 
to enable the plaintiff to appear. duly, there is suffici- 
ent cause for his non-appearance within the meaning 


"5 
* 


of O. IX, n. 9, C. P. C. [p. 869, col..1.] 
Second appeal from an orderof the Dis- 
trict Judge, Lyallpur, dated the 5th . June, 
1925, affirming that of the Senior,Swb- 
Judge, Sheikhupura, dated the 12th Novem- 
ber, 1924. 
Mr. Jai Gopal Sethi, for the Appellant. 
Mr. Joti Sarup, for the Respondents: . 
JUDGMENT.—In execution of a de- 
cree obtained by Karam Chand some land’ 
belonging to Amin Chand was put to sale.. 
The ‘sale was confirmed by the Senior Sub- 
Judge, Sheikhupura, on the 12th November, 
1924. Amin Chand filed an appeal in.the 
District Judge’s Court at Lyallpur against 
this order.of confirmation. He did not 
appear on the date fixed, and the appeal 
was dismissed in default. on 16th March; 
1924. Amin Chand. on the next day pre- 
senied an application for restoration of the 
appeal stating that the train which he took 
on the afternoon. of the 15th March from 
Pattoki to Lahore in order. to eatch .the 
train leaving, Lahore for, Lyallpur on the 
seme evening was late, and missed connec- 


B. n 
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iion with the Lyallyur train at, Lahore. 
'The-hearing of this application was adjourn- 
ed from iime to time but took place on 
6th June, 1925, when without recording any 
statement of parties or calling any evidence, 
the District Judge .rejected the petition 
with. costs. js i : 

Amin Chand has filed an appealin this 
Court which has been argued by Mr. J. G. 
Sethi and opposed by. Mr. Joti Sarup. The 
memorandum of appeal is accompanied by 
an.affidavit made by Amin Chand affirming 
that the Pattoki train which he took missed 
the Lahore-Lyallpur train at Lahore. The 
next train for Lyallpur left at 9-30 on 
the morning.of the 16th. The train was 
due at Lyallpur at 13-55, but according to 
the. memorandum of appeal this did not 
reach. Lyallpur until 3 r. m. The affidavit 
declares that Amin. Chand sent a telegram 
from Lahore to the District Judge on the 
I5th:asking for his case to be placed late on 
the list. . "- ; : 
-,1he learned District Judge rejected 
the application on the ground that Amin 
Ohand’s Pleader should have appeared, that 
the. plea that the appellant missed the con- 
nection, has not been made out, that even 
if -he did miss the train, he could have 
appeared in Court and that he should not 
have chosen the last train on the 15th from 
Pattoki. :- Sw 5 

Now it was a perfectly reasonable pro- 
ceeding for Amin: Chand-to rely on the 
5-59 train from Pattoki on the 15th, "This 
train should have arrived in Lahore 
at 8-5 and given him until 10-5 to catch 
Lyallpur train. As regards evidence, ap- 
parently no date was fixed for proof, and 


if the Lahore-Lyallpur train was 12. hours. 


lateat Lyallpur on the 16th, it was probable 
enough that Amin Chand could not arrive 
at the Courts much before 3 r. v. 

As regards appearance by the Pleader it 
is stated in the affidavit that'the Pleader 
engaged by Amin Chand was engaged only 
to write the appeal and to conduct the 
case at ‘Sheikhupura, where it might have 
been heard and ‘not to appear at Lyallpur. 

“In the circumstances I think it will be 
right to allow Amin Chand an opportunity 
‘to prove the truth of his allegations. that 
owing to (1) the lateness of the Pattoki- 
Lahore train causing him to -miss ‘the 
-Eahore-Lyallpur. train, and (2) the lateness 
‘ofthe Lahore-Lyallpur train's arrival at 
yallpur; lie was prevented from appearing 
“in Court before his appeal had been. dis- 
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missed and that he had engaged no Pleader 
at Lyallpur. The respondent will, of course, 
have an opportunity to rebut this evidence. 

I think that in the circumstances the re- 
spondent should get some costs, if the Dis- 
trict Judge's order -is set aside and in 
accepting this appeal, I accofdingly make 
the following order. Ifthe appellant pays 
into the District Judge's Court at Lyallpur, 
for payment to Karam Chand, fifty rupees 
within fifteen days of the date on which 
the appellant receives notice from the 
District Judge that the record has been 
received by the District Judge, then the 
order appealed against will be considered 
set aside and the District Judge will hear 
such evidence a8 may be produced in sup- 
port of and against the appellant's applica- 
tion for restoration and pass such order as 
may be proper and according to law. 

The District Judge is directed to inform 
parties without delay of the date on which 
he receives this order and the record. 

ANA Order accordingly. 


MeSH Mc gt, 


MADRAS HIGH COURT. 
SECOND Crvin APPRAL No. 51 or 1924. 
: .. August 20, 1926. 

. Present:—Mr. Justice Curgenven. 
-PATI NAGAMMA —DzrazNbANT No. 1— 
APPBLLANT 

] , VETSUS 

PULAPA VEERASAMI AND OTHERB— 

PLAINTIFF AND DEFENDANTS—- RESPONDENTS. 

C. P. C. (Act V of 1908), s. 100—Second appeal. — 
Finding of fact gross and inexcusable—High Court, 
power of, to interfere—Decree——Adult wrongly treated 
as minor—No acquiescence— Decree, whether binding. 

There is no jurisdiction in the High Court to enter- 
tain a second appeal on the ground of an erroneous 
finding of fact, however gross or inexcusable the error 
may seem to be. [p. 870, col. 2.} 

Durga Chowdhrani v. Jowahir Singh Chowdhri ( 1) 


and Nafar Chandra Pal v. Shukur Sheikh (2), fol- 
lowed. 


A decree obtained against a major who is erroneous- 
ly deseribed as a minor represented by a guardian is 
not binding upon him where he has not acquiesced in 
the proceedings. [ibid.] 

Second appeal against a decree ofthe 
Court of the Subordinate Judge, Cocanada, 
in A, S. No. 3 of 1923, preferred against 
that of the Court of the Additional Dis- 
trict Munsif, Cocanada, in O. 8. No. 113 of 
1921, (O. S. No. 563 of 1919, Principal Dis- 


‘trict Munsif's Court, Cocanada). 


Mr. P. Somasundaram, for the Respond- 
ents. > 
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JUDGMENT.—This was a suit to set 
aside the decree in O., S. No. 116 of 1917 
on the file of the Court of the District 
Munsif of Coeanada, which was brought by 
the father of the present lst defendant 
against the present plaintiff represented by 
his mother apd guardian the 2nd defendant. 
The District Munsif found that the plaintiff 
was a minor at the time of the suit, that he 
was aware of the proceedings carried on by 
his mother and that she was not negligent 
in the conduct of the defence. He accord- 
ingly dismissed the suit. In appeal the 
Subordinate Judge has found differently 
upon each of these issues, namely, that the 
plaintiff had attained majority by the time 
the suit was filed, that he is not shown to 
have been aware of the proceedings and, 
therefore, that acquiescence was not proved, 
and lastly that his mother was guilty of 
negligence. On the first of these questions, 
viz., the minority or majority of the plaintiff, 
the Subordinate Judge has given reasons 
which, I tbink, are indisputably sound, 
finding that at the date of the institution 
of the suit, which seems to have been on 
the 6th March, 1917, the plaintiff had attain- 
ed the age of 16 years. His inference is 
founded upon the horoscope and upon the 
statement of the plaintiffs age in the draft 
plaint which was written in April, 1916. I 
must, accordingly, accept the conclusion. 

The next question is whether there was 
acquiescence on the part of the plaintiff. 
The District Munsif has gone into this 
question very carefully and after consider- 
ing all the evidence and the probabilities, 
has reached a clear finding that the plaint- 
iff must have been cognisant of the proceed- 
ings. In particular he finds that at the 
time they were instituted the plaintiff must 
have been living in the same house with 
his mother, and taking into consideration 
his fairly mature years the inference was a 
fair one that he knew what was taking 
place. In coming to a contrary decision I 
cannot say that the Subordinate Judge has 
overlooked any material or substantial part 
of the evidence. He appears to have been 
considerably influenced by the circumstance 
that the lst defendant in his written state- 
ment alleged, but failed to adduce anv 
proof of, the fact that the plaintiff himself 
was present at the prcceedings in Court. 
He evidently finds it very difficult to escape 
the conclusion, which was supported by 
one of the plaintiffs own witnesses, that 
mother and son were living together, but he 
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adds that this circumstance does not seem 
to him to suffice to show that the plaint- 
iff had knowledge of the suit and appeal, 
or of the defence which the plaintiff's 
mother put forward on his behalf, If I was 
sitting as a Court of first appeal, I should 
feel inclined to dispute thé propriety of 
this conclusion, because it appears to me 
that the inference is almost irresistible 
that the plaintiff must have known of the 
suit; but the finding is a finding of fact 
and in view of the rulings of the Privy 
Council such as that contained in Durga . 
Chowdhrani v. Jowahir Singh Chowdhri (1), 
in which their Lordships say that there is 
no jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of 
fact, "however gross or inexcusable the 
error may seem to be," I deem myself pre- 
cluding from interfering with the decision, 
A similar view is to be found expressed in 
Nafar Chandra Pal v. Shukur Sheikh (2). 
Accepting, therefore, the findings that the 
plaintiff was a major at the time that the 
suit was filed and that he did not acquiesce 
in the proceedings it must necessarily fol- 
low that he is not bound by the decree; 
and itis not necessary for me to go into 
the other portion of the case relating to his 
mother's alleged negligence. I dismiss the 
second appeal with costs. 

V. N. V. Appeal dismissed. — . 

(1) 18 C. 23; 17 I. A. 122; § Sar. P. C.J. 560; 9 Ind. 
Dec. (x. s.) 16 (P. O.). 
+ (2) 51 Ind. Cas. 760; 45 I. A. 183; 46 C. 189; 230, 
WAN. 345; 9 L. W. 552 (P. O). 
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LAHORE HIGH COURT. 
SEcoNp Civin Arrear No. 1100 or 1926. 
October 12, 1926. 
Present:—Mr. Justice Dalip Singh. 
SOHELA AND OoTHERS—PLAINTIFTS— 
APPELLANTS 

versus i 
BAGGU SINGH—DEFENDANT— 
RESPONDENT. 
Punjab Courts Act (VI of 1918), s. Ll—Adwerse 
possession —Assertion of adverse title, necessity of. 
Inference of adverse possession from the mere fac- 
tum of physical possession unaccompanied by any 
proof of a claim to hold as of right is an error in 
law. [p.871, col. 2] i 
Second appeal from a decree of the Addi- 
tional District Judge, Ferozepur, dated 
the 1$th January, 1926, reversing that of 
the Subordinate Judge, Third Ọlass, Moga, 


[68 I. O, 1926] 
TEE Ferozepur, dated the 23rd January, 


Mr. G. S. Salariya, for the Appellants. 

Mr. Balwant Rai for Lala Badri Das, 
R. B., for the Respondent.. 

JUDGMENT.—In this appeal the 
plaintiffs sued for possession of a certain 
land, claiming that this land had been 
held in occupancy tenancy by one Fateh 
Singh, the brother of the defendant. Fateh 
Singh died some 14 years back. His 
widow has recently re-married and, there- 
fore, lost her rights and the Revenue 
Authorities had wrongly mutated the land 
in the name of the present defendant. The 
defendant pleaded that the suit was barred 
by time, because Musammat Sobhi had got 
herself married some fifteen years back. 
The defendant admitted that he was not an 
heir to Fateh Singh. Heasserted, however, 
adverse possession as a proprietor for more 
than twelve years. Now it has‘been found 
that Musammat Sobhi re-married in 1911. 
Her own statement at the time of the muta- 
tion infavour of the defendant shows that 
she alleged that she had no connection 
whatsoever with the land after her re-mar- 
riage. The Revenue Authorities showed the 
. defendant as a tenant under Musammat 
Sobhiin 1911-12. In 1921 the defendant 
‘applied to the Revenue Authorities asking 
for a mutation in his favour as occupancy 
-tenant as Musammat Sobhi had not been 
heard of for fifteen years and he himself 
was in possession and had been paying the 
land revenue. The application was reject- 
ed by the Revenue Authorities, In 1924 
the defendant again applied to be mutated 
as an occupancy tenant asserting the re- 
marriage of MusammatSobhi. This appli- 
eation was granted and hence the suit. 
The learned District Judge decided alter- 
natively that either Musammat Sobhi had 
acquired ownership by adverse possession 
against the proprietors because when she 
re-married her right as occupancy tenant 
ceased to exist and, therefore, her possession 
must be deemed to be adverse ‘to the pro- 
prietors after that date. In view of Musam- 
mat Sobhi’s own statement that she had 
had no connection whatsoever with the land 
after 1911, Ifail to see how this alternative 
can possibly be said to arise. Secondly, the 
learned District Judge held that if Musam- 
mat Sobhi could be held to have. abandoned 
the land since 1911 then the entries in the 
revenue papers recording the defendant as 
her tenant up till 1924 were fictitious and, 
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therefore, the defendant had himself acquir- 
ed adverse possession as a proprietor. 

It seems to me.that the learned District 
Judge has erred in lawin deducing adverse 
possession from the mere factum of physical 
possession unaccompanied by any proof of 
aclaim to hold asof right as proprietor. 
The entries and the applications taken to- 
gether show at the most thatthe defendant, 
if he asserted anything at all, asserted 
only a claim to be an occupancy tenant. 
The earliest application, viz., that of 192], 
shows that this claim was made for the frst 
time in 1921. No doubt, in that application 
the defendant asserted that he had all 
along been holding as an occupancy tenant, 
but there is nothing to show that this asser- 
tion was correct, and I consider that it is 
insuffieient to rebut the presumption of 
truth attaching to the Revenue Records. As 
far as I can make out it seems that all 
trace of Musammat Sobhi was lost sometime 
after her re-marriage or shortly before it 
and the defendant continued for sometime 
to hold as a tenant under her and there- 
after when a certain period of time had 
elapsed he thought that he could claim as 
an occupancy tenant because, as his appli- 
cation of 1924 shows, he ascertained that 
he and Fateh Singh had jointly acquired 
the land. This claim has, however, been 
given up in the present suit. In view of 
this I am unable to hold that the defendant 
had acquired title of adverse possession 
whether as proprietor or as an occupancy 
tenant. 

I, therefore, accept the appeal, set aside 
the order of the learned District Judge and 
restore the decree of the first Court. The 
plaintiffs haye been somewhat remiss in 
bringing this action and I, therefore, direct 
that the parties shall bear their own costs 
throughout. 


R. L. Appeal accepted. 


LAHORE HIGH COURT. 
SgcoND Orvit ÁPPEAL No. 898 or 1925. 
October 5, 1926. 
Present:—Mr. Justice Addison. 
KISHNA AND OTHERS— PLAINTIFFS — 
APPELLANTS 
Versus 
PHUSA AND ANOTBER—DEFENDASNTS— 
RESPONDENTS. 
Punjab Tenancy Act (XVI of 1887), s. 59—J'oint 
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tenaney—Line of one of joint acquirers dying out-— 
Succession. ] 

In cases of succession to an occupancy holding, as 
against the landlord, the joint tenants of a holding, 
even though it was not held by their common ancestor 
are to be regarded asa single tenant, and as long as 
any of them or the descendants of any of them 
survive, the landlord cannot claim in the share of 
any tenant whose life has died out. 

Amir Khan v. Minh Mal (4), followed. 


Second appeal from a devree of the 
District Judge, Hissar, dated the 23rd 
January, 1925, reversing that of the Sub- 
Judge, Fourth Class, Hissar, dated the 19th 
March, 1923. | 

Mr. N. C. Pandit, for the Appellants. 

Mr. H. J. Rustom7i, for the Respondents. 

JUDGMENT.—One branch of a fami- 
ly of occupancy tenants died out and muta- 
tion waa effected by the Revenue Authorities 
in favour of the other branch. The land- 
lords sued for possession of the share to 
which the branch which died out were> 
entitled upon the ground that the common 
ancestor did not occupy the land. It has 
been held that the three sons of the com- 
mon ancestor jointly acquired the occu- 
paney tenancy. The trial Court deereed 
the claim but the District Judge dismissed 
it. 
The only question before me is whether 
in these circumstances the landlords or the 
remaining tenants are entitled to succeed. 
There has been some conflict of authority 
on the question. A Single Judge of this 
Court held in two cases, namely, Utmi v. 
Nihal Chand (1) ànd Hakov.Sultan Muham- 
mad Khan (2), that where definite shares 
have been specified, as in the case here, 
it was not a joint tenancy buta tenancy- 
in-common and the principle of survivor- 
ship did not apply in such a case. A 
different conclusion was arrived at by an- 
other Judge in the case reported in Udmi 
v. Munshi (3). The matter, however, has 
been set at rest by a ruling.given by a 
Division Bench of this Court reported in 
Amir Khan v. Minh Mal (4). It was there 
laid down that "the principle to be followed 
in cases of succession to an occupancy 
holding, as against the landlord, is that 
joint tenants of a holding, even though it 
was not held by their common ancestor, 
are to be regarded as a single tenant and 
as long as any of them or the descendants 

60 Ind. Cas. 862. 


(1 

a) 60 Ind. Cas. 513.4 

3) 45 Ind. Cas. 574; 95 P. 
(4) 73 Ind. Cas. 370; 5L, 
Lah. 127. 


W. R. 1918, 
L. J, 381; A. I, R, 1024 
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of:any of them. survive, the landlord can- 
not claim in the share of any tenant whose 
line has died out." . Following this author- 
ity I dismiss the appeal with costs, : 

R. L. Appeal dismissed. 


, 
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.: MADRAS HIGH COURT. 
Civin Suir No. 592 or 1924. 
August 18, 1926. 
Present:—Mr, Justice Beasley. ` 
A. R.A. R.S. M. ARUNACHALLAM : 
COHETTY— PLAINTIFF 
. VETSUS En : 
C. JAGANNATHA PILLAI— 

E DEFENDANT. 

Registration Act (XVI of 1908), ss. 17, 49— Transfer 
of Property Act (IV of 1882), s. 59—Equttable mort- 
gage—-Agreement -to deposit title-deeds— Subsequent 
letter evidencing deposit —Registration, -whether neces- 
Sary—Promissory note in favour of managing member — 
of Hindu family—Suit by surviving members’ ajter 
manager's death, whether maintainable— Endorsement 
or succession certificate, whether necessary. 

Wherein pursuance’ ofa: memorandum of agree- ` 
ment to execute an equitable mortgage by deposit of 
title-deeds to secure a loan on a promissory note, a 
letter was written by the debtor stating that the docu- 
ments were being sent with the intention of delivering 
and depositing the same as per the memorandum : 

Held, that the two: documents must be taken to- 
gether and when so read, they created a charge on im- 
moveable property under s. 17, cl. (b) Registration 
Act and were inadmissible in evidence without regis- 
tration.[p. 874, col.1.] | 

Velamakanya Erishnavya v. Ponnuswami Aiyar (1), 
distinguished. 

Subraumonian v. Lutchman (2), relied on. 

On the death of the managing member of a joint 
Hindu family, the surviving members of the family 
can sue upon a promissory note executed in favour of 
the managing member in respect of joint family funds, 
without any endorsement or succession certificate. [p. 
814, col. 2.] 

|, Vairavan Chettiar v. Srinivasachariar (4), reliéd 
on. " s . 
. Suit to enforce an equitable mortgage 
by deposit of title-deeds as security fora 
promissory note. _ AN 

Mr. S. Rangasami Iyengar, for the Plaint- 
iff. "UA 
. Mr. Vere Mockett, for the Defendant. 

JUDGMENT.—The facts in this case 
are briefly as follows. The defendant was 
indebted to the plaintiff in the ‘sum of 
Rs. 62,000 odd in respect of . partnership 
dealings, that being hisalleged ascertained 
share of the losses: of the partnership. “In 
respect of that Rs. : 62,000 the defendant 
executed a promissory note and having 


executed -the promissory note on the 26th 
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May, 1923,:he entered into an -agreement 
which is. called memorandum of agreement 
relating : to the deposit. of title-deeds and 
dn - that agreement it ig recited amongst 
other things after setting out the ascer- 
tained liability of the defendant. ‘Whereas 
the-said C. Jagannatham Pillai has further 
agreed to deposit the title-deeds relating 
to his properties—his properties are then 
described—by way of equitable mortgage 
to secure the re-payment of the amount and 
interest covered by the promissory note 
dated 25th May, 1923, executed by him.” 
“It further recites that:—“O, J agannatham 


| Pillaishall deposit the title-deeds set out 


in.the schedule to the agreement to create 
thereby an equitable mortgage to seeure the 
re-payment of the amounts and interest 
covered ‘by the promissory note." 

"These, I think, are the. only words which 
it is necessary in.this document to refer to. 
Iti ds an agreement to deposit the title-deeds 
fo secure the re- payment ofa sum owing 
on.the.promissory note. On the next day, 


namely, on the.27th May the defendant . 


cai the following letter to the. plaint- 
iff:— 

"Lhave the honour of herewith sending 
you with the intention of delivering and 
depositing the same with you as per the 
memorandum dated the 26th May, 1923, 
executed by me in your favour the title- 


deeds and papers relating to the .pro- 


per Ly." 

Tt is common ground that this letter. was 
accompanied by the.title-deeds. There was 
a clear contract on the 26th May to deposit 


‘the title-deeds by way of security for the 


re payment of the money advanced or money 
owing and on the 27th May the actual 
deposit of title-deeds in accordance with 
the memorandum of agreement was made, 


IL think it is very important that the memo- 


randum of agreement a day before was set 
out.in the letter which accompanied the 
title-deeds. . On behalf of the defendant, it 
is contended that this claim is not main- 
tainable because neither the memorandum 
of agreement nor the letter of 27th May 
can.be given in evidence as neither has 
been registered, .It is argued that both the 
documents must be taken together as form- 
ing the contract between the parties, that 
you eannot take either the document of 
26th May orthe document of 27th May by 
itself. but that you. have got to take the two 
together and the two together, it is argued, 
are'the contract between the parties. The 
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whole question is whether the documents 


have got to be taken together. In my view 
they have. The first agreement was an 


argeement to deposit and the second was 


the actual deposit in accordance with the 
terms of the agreement. In my view both 
have to be taken together. ‘The next thing 
that has.got to be considered is what the 
effect of them is when they are taken to- 
If taken together, if the contract is 
a contract which purports to create à charge 
upon immoveable property, then clearly 
under s. 17, cl. (b) of the Registration Act 
it isa document which requires registra- 
Admittedly in this case there has 
been no registration. The contract between 
the parties has been reduced to writing 
and, therefore, under the Evidence Act the 
contract being in writing the question 
arises whether or not the contract has got 
to be registered. I have been referred to 
Velamakanya Krishnatya v. Ponnuswamy 
Aiyar (1) by the plaintiff and that, it is 
argued, is a decision against this view. 
But in that case all that the Court held was 
that the document in question being a 
document subsequent to that which created 
& charge was merely a document which 
recorded the charge and the learned Chief 
Justice in that case emphasised very strong- 
ly the faet that it was in the past tense. 
That is not this case. This case is an 
agreement to create something and in this 
case the memorandum of agreement is an 
agreement to create something followed hy 
a letter which actually carries it out. This 
case, in my view, is concluded by the de- 
cision of the Privy Council reported as 
Subramanian v. Lutchman (2). lt is true 
that there isa distinction between the words 
appearing in the document in that caseand 
the words in this but in my view the 
distinction is so slight as to be immaterial. 
The document under consideration in that 
case read as follows:—'"We hand you here- 
with title-deeds relating to 5th class Lot 
Nos.—then the property is described—also 
his promissory note for Rs: 63,000 due by 
us, this please hold as security against ad- 
vances made to us," The only difference 
is that in the document of 26th May the 


(1) 84 Ind. Cas. 629; 47 M. 398; 46 M. L. J. 295; 19 
L. W. 384: A. I. R. 1924 Mad. 547; 34 M. L. T. 298. 

(2) 71 Ind. Cas. 650; (1923) M. W. N. 762; 50 O. 338; 
A. I. R. 1923 P. 0.50; 44 M. L. J. 602; 32 M. p. T. 184; 
25 Bom. L. R 582; 1 R. 66; 2 Bur. L. J. 25. 38 C. 
L, J.41; 18 L W. 446; 28 0, W N. 1; 50 L A. 77 
(P. Q. | 
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;&greement is to deposit the title-deeds 
bv way of equitable mortgage to secure 
the re-payment, whereasin the Calcutta case 
title-deeds were handed over to be held as 
security against advances. I cannot myself 
see any distinction between the two. These 
-words in the judgment of the Privy Council 
were quite sufficient to create a charge 
upon immoveable property and in my view 
‘following that decision the words in this 
case, taken these two documents together, 
-are words which did create a charge upon 
immoveable property and, therefore, the 
documents, memorandum of agreement of 
26th May and letter of 27th May, taken 
together, require registration and without 
registration cannot be received in evidence. 
I was referred to a decision in Muthiah 
Chetty v. Kothandaramaswami Naidu (3) 
but that seerns to me to be somewhat in 
conflict with the Calcutta decision and as 


‘this decision was a decision prior to the. 


decision in the Calcutta case and, moreover, 
as the Oalcutta case is a decision of the 
Privy Council Lam bound by that, I need 
not follow this decision. 

The plaint has now been amended and 
asks for a personal decree against the 
defendant for the sum of Rs. 71,837-5-6 due 
on the promissory note set out in para. 
4 of theplaint. The defence raised. to this 
by the defendant in his further written 
statement in answer to the amended plaint 
and really the one which I need consider 
is that the plaintiff cannot sue on the pro- 


missory note because the promissory note: 


is in the name of A.R. A. R.S. M. Soma- 
sundaram Chettiar and has not been en- 
dorsed to the plaintiff One argument put 
forward is this, that. this is a negotiable 
instrument and under the Negotiable In- 
struments Act it cannot be sued upon 
except by the person to whom it has been 
endorsed over or in certain instances by 
the legal representatives of the plaintiff, 
and furthermore that a succession certifi- 
cate willin any ease be necessary before it 
can be sued upon by the plaintiff. It is 
quite clear from the plaint putin in C. S. 
No. 358 of 1924 in -which the present de- 
fendant was the plaintiff and the present 
plaintiff was the defendant from paras. 
2 and 3 of that, that this was a joint. Hindu 
family and Somasundaram Chettiar was 
the managing member of it and was carry- 
ing onethe joint family business and in the 


e) 35 Ind. Cas, 864; (1916) 2 M. W. N. 221; 4 L, W. 
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course ofcarrying on that family business 
the moneys claimed in the suit were ad- 
vanced. It is now said that thereis no 


evidence that this was a joint family. It is 
perfectly clear from the plaint which has 


been marked and put in as an exhibit in 


this case that even according to the de- 
fendant's own case» when he was the plaint- 
if in that suit this was & joint Hindu 
family being carried on by Somasundaram 
Ohettiar as managing member of it and 
this wasa debt incurred in respect of the 
joint family business; what is the position 


then? The question is whether without : 


anything more, without any endorsement, 
the managing member of the family hav- 
ing died, the surviving members of the 
family ean sue upon a negotiable instru- 
ment withoutanything further, without any 
endorsement and without a succession certi- 
ficate. I think that the case'in Vairavan 
Chettiar v. Srinivasachariar (4) is a case 
véry much in point, That case held that 
no succession certificate was required where 
a suit is brought on a document by the 
surviving members of the joint Hindu 
family unless it is in respect of separately 
acquired property. I think that shows 
quite clearly that where it is not separately 
acquired property no such succession cer- 
tificate is required and obviously applies 
to the ease where there has been no en- 
Two cases 
are quoted: Pichatkuttia Pillar v. Ren- 
ganadan (5) and Ramanathan Chetty v, 
Subramanian Chetty (6). I think it 18 
quite clear on the authority of these 


cases that the plaintiff in this suit being a 


gurviving member of a joint Hindu family 
can sue and take the:benefit of the pro- 
missory note given to the managing mem- 
ber in respect of moneys advanced by the 
managing member out of the joint family 
funds. 

The other point taken in the written 
statement is that the defendant is at any 
rate entitled to take credit for the three 
promissory notes amounting in all to 
Rs. 17,700 which were executed in his favour 
and endorsed by him to the plaintiff in 
this suit. But it is clear from the docu- 
ment executed by him at the time when 


(4) 62 Ind. Cas. 944; (1921) M. W. N. 290; 40 M. L. 
J.481; 13 L. W. 475; 29 M. L. T. 294; 44 M. 499 


(F. B.). 
(5) 28 Ind. Cas. 490; 28 M. L.J. 323; 17 M. L.T. 
4. é 

AO 28 Ind. Cas. 688; 28 M, D. J. 372; 17 M. L. T, 
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he so endorsed over the promissory notes 
. that the plaintiff was given full liberty to 
. deal with the promissory notes, as he de- 
sired. He was entitled not to bring a suit 
at all upon itor if he brought a suit or 
claimed the amount he could claim an 
amount less than that set out in the pro- 
missory note and only if any sum was 
collected on the promissory note or on 
' those promissory notes would: such asum 
‘be applied pro tanto in diminution of any 
. claim the plaintiff might have against the 
defendant. 'The promissory notes are ad- 
mittedly valueless and upon the plaintiff 
getting a decree in this suit will be handed 
“back. to thé defendant. i 

There will be a decree forthe plaintiff 
for Rs. 86,293-10-8 with costs and interest at 
6 per cent from this date till date of reali- 
gation. 


V. N. V. Decree accordingly. 


te 


LAHORE HIGH COURT. 
Civin Rergrexor No. 18 or 1926. 
October 4, 1926. 

. Present :—Mr. Justice Coldstream. 
HARI SHANKAR AND ANOTHER— 
PLAINTIFFS—PETITIONERS 
versus 
NAZIR KHAN AND OTRERS— 
DEFENDANTS— RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 4 (5), 50, 
77 ($)—' Tenant', definition of—Suit partly triable by 
Revenue Court—Jurisdiction of Revenue Court. 

Whatever be the meaning of the term ‘tenant’ else- 
where in the Punjab Tenancy Act, in s. 50 of the Act 
it means a person who having been a tenant has been 
dispossessed from his tenancy. 

Where one of the claims in a suit is exclusively 
triable by a Revenue Court, the suit as a whole should 
be tried by the Revenue Court by virtue of proviso, 
to s. 77 (3) of the Punjab Tenancy Act. 

Case - referred by Senior Subordinate 
Judge, Rohtak, with his letter No. 194, 
dated 19th/20th May, 1926, for the order 
of the High Court. 

Mr. Shamair Chand, for the Petitioners. 

Mr. Ghulam Rasul, for the Respondents. 

ORDER.—tThe plaintiffs in this suit 
from which this reference arises were 
tenants of some land under the defendants 
and were ejected on 19th May, 1924, after 
service of notice unders. 45 of the Punjab 
Tenancy Act effected in 1923. No suit 


having been brought by them to contest 
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their liability to ejectment. On 29th May, * 
1924, they instituted a suit for possession 
ofthe land on the grounds (1) that they 
were permanent lessees, and (2) that they 
were owners. The suit was tried by the 
Subordinate Judge, Third Class, Rohtak, 
and dismissed on the merits. The plaintiffs 
appealed to the Senior Subordinate Judge 
who took up the question of jurisdietion 
and held that the suit was triable by a 
Revenue Court under s. 77 (3) second group 
(g) so far as it was based on the plea of 
tenancy, and was also so triable (for reasons 
not clearly or convincingly stated) so far 
as the claim was based on the plea of 
ownership. He has accordingly submitted 
the caseto this Court unders. 100 of the 
Punjab Tenancy Act. 


In this Court Mr. Shamair Chand has 
opposed the registration of the Civil Court's 
decree in à Revenue Court. He relies on 
the Full Bench ruling in Parman v. Lhassy 
(1) and contends that a person who has 
been dispossessed cannot be said to “hold 
land" as a person must do in order to be 
a tenant within the meaning of the defini- 
tion in 8.4 (5) of the Tenaney Aet. The 
full circumstances of the case dealt with in 
the ruling cited are not stated in the judg- 
ment butit would appear that the suit in 
that case was not one which could have 
been brought under s. 50 of the Tenancy 
Act. As regards the arguments based on 
the definition of “tenant” in the Act it ig 
elear from the opening words of's. 4 that 
the definition in cl. (5) of the section ig 
not applicable where there is something 
repugnant in the context. Whatever be the 
meaning of "tenant" elsewhere in the Act 
there is no doubt in my mind that "tenant! 
in s. 90 means a person who having been 
a tenant has been dispossessed, ete. Tha 
suit in this case was brought within a 
year from the date of dispossession and 
whether it was expressly stated to be “under 
8. 50” or not, was clearly such a suit as was 
excluded from the jurisdiction of the Civil 
Court by s. 77 (3) (g) -I have examined 
numerous otherrulings to which learned 
Counsel on both sides have referred deal- 
ing with the question of jurisdiction under 
the provisions of s. 77 but none of these 
appears to me to deal with a case like the 
present which falls, as explained above 
clearly within the express scope ofs, 50. ° 

So much for the claim based on tenancy, 


(1) 81 Ind. Cas. 413; 49 P. R 1919, 
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"As regards the plea of ownership the pro- 


"viso in s. 77 (3) appears to be clear to the 


effect that as, in view of the provisions of 


s. 77 (3) (g), one of the claims in the suit 


“could be determined only by the Revenue 


4 


Gourt the suit as a whole, had the question 
of jurisdiction been considered and dealt 


“with properly, should have been heard by 


a Revenue Court. 
A perusal of the record shows that there 


. has been no prejudice by the mistake as 


to jurisdiction nor doeg Mr. Shamair Chand 


‘ object to the registration of the decree in 


‘a Revenue Court on the ground of pre- 


judice. The suit was obviously determin- 
ed.in good faith. I order, accordingly, 
that the submitted decree dated znd Janu- 
ary, 1926, be registered in the Court of 


. an Assistant Collector, First Grade, and the 


. tae. 


memorandum of appeal be returned tothe 
appellants for presentation to the proper 
Court, 


R. L. Order accordingly. 


LAHORE HIGH COURT. 
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October 8, 1926. 
T Present:—Mr. J ustice Jai Lal. 
, JAWAHAR SINGH AND OTHERS— 
. DEFENDANTS-~~—A PPELLANTS 
versus 


` SUNDER SINGH AND OTHERS—PLAINTIFFS 


— RESPONDENTS, 
Punjab Courts Act (VI, of 1918), s. 41—Finding 
of fact—Second appeai—Interference. 
Where aconclusion arrived at by the first Appellate 
Gourt is permissible on the facts established, it will 


' not be interfered with on second appeal even if a 


laterals of an occupancy tenant, 


different conclusion on those facts is possible. 
‘Second appeal.from a decree of the 


Additional District Judge, Lahore, dated 
the 29th June, 1925, affirming that of the : 


Subordinate J udge, Third Class, Kasur, 

dated the 16th June, 1924. 

"Mr. J. N. Bhandari, for the Appellants. 
Mr. Sain Das, -for the Respondents. 
JUDGMENT.—The contest in this 

case is between the landlords and ae col- 

t is 

claimed on behalf of the latter that the 


land in suit was held asatenant by Mota 
Singh, the common ancestor of themselves 


“and Sobha Singh the last male occupancy 


‘lords. 


This fact is denied by the land- 
The Courts below are agreed in 
holding that it has not been established 


tenant. 
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that the land was held by Mota Singh. 
Thisis an appeal by the defendants, the 
collaterals of Sobha Singh, 

It is admitted by the learned Counsel 
who appears for the appellants that there 
is no direct evidence .on the point involved 
but he eontends that having regard to the 
history ofthe land in suit a presumption 
should be raised that the land was held 


by Mota Singh. The facts on which this 


presumption is sought to be raised are that 
the Settlement Records of 1856-show that 
Sobha Singh held the occupancy rights 
for about twenty years and that Ragha 
Singh son of Mota Singh also held occu- 
pancy rights in the land.in suit. A fur- 
ther fact also appears from those records 
that some land was held jointly by Sobha 
Singh and Ragha Singh in 1856. It is; on 
the’ other hand, contended on behalf of 
the respondents that the facts mentioned 
above are equally consistent with joint 
acquisition of occupancy rights by Sobha 
Singh and RaghaSingh. It is to be noted 
that before the Punjab Tenancy Act was 
enacted occupancy rights were recognised 
in favour of.persons who had occupied land 
from 12 to 20 years. The learned Distriet 
Judge has held that the above facts do not 
show that the land was held by Mota Singh. 
It is dificult for me to set aside this find- 
ing of the learned District Judge on second 
appeal. 

The conclusion that he has arrived at 
is permissible on the facts established and 
itis not open to me to set aside his finding 
on second appeal even if I were inclined 
to come toa different conclusion on those 
facts. 

I must, therefore, dismiss this anpes, 
No order as to costs. 

R. L. Appeal dismissed. 


— ra meee 


MADRAS HIGH COURT. ^ 
Civin Surr No. 132 of 1925.  : 
September 23, 1920. 
Present; dS M ud Srinivasa 


TRE OFFIOIAL TRUSTER ofr MADRAS 
rend IFF 


CHEVULAH KAMALAMMA AND 


OTHERS— DEFENDANTS. 
Madras High Court Original Side Rules, O» VI; r. 1, 
cla. (b) (c) —Admission of plaint claim at settlement of 


[981^ d. 18367 OFFIGIAL TRUSTER OF MADRAS V. OREVULAM KAMALAMMA, 


tssues—Posting for final disposal-—Deeree by conse nt— 
Vakil's fee—" Disposed of" in el. (c) and “confession 
of judgment" in cl. (b), meanings of. 

A suit on the Original Side of the Madras High 
Court in-which the defence is withdrawn at the 
time, of the settlement of issues and the plaint claim 
is deereed by consent, after the case is set down for 
final disposal, falls within cl. (b) and not cl. (c) of 
O. VI, r. 1 of the Madras Original Side Rules, 
inasmuch as there is not even a partial trial and 
Vakil's-fee in such a suit should, therefore, be càl- 
laken as under cl. (b) and not under cl. (c). [p. 878, 
eol. 2.] . 

The expression ‘disposed of" in cl. (b) should be 
construed.as meaning a disposal by an adjudication 
made by, the Court itself on the merits of the case 
and' not a. disposal based on any agreement between 


the parties such as settlement, withdrawal or com- 


promise: [p. 877, col. 2.] | 
Theexpression "on confession of judgment" in 
cl. (6) should not be construed merely as referring 
to the written statement filed in the case. The 
mere fact .that the case was settled after it was 
set down for final disposal by an order of Court 
would. make no difference whatever. [p. 878, col. 1.] 
Application for review of Taxation. 
Mr. V. Radhakrishnayya, for the Plaint- 
iff, ; 
Mr..P. Venkatramana Rao, for the De- 
fendanta. 


JUDGMENT.—This is an application 


for review of taxation made on behalf of 
defendants Nos.1t0 3. The suit wasona 
mortgage and the applicants before me 
were the mortgagors, When the case came 
on for settlement of issues it was intimated 
. on behalf of defendants Nos. 1 to 3 that 
such defence as was put forward in the 
written statement filed on their behalf was 
not pressed and thereupon the Court made 
an order directing that the case be set 
down on the final disposal Board for a 
decree being passed without any settlement 
of issues. On the day when the case came 
on for final disposal not only defendants 
Nos, 1 t0 3 but also the 4th defendant 


agreed to the amount due to the plaintiff 


and the amount due to the 4th defendant 
on the second. mortgage in his favour and 
a decree thereupon was passed by the Court. 
The decree pronounced by the Court was, 
therefore, nof an adjudication by the Court 
on the merits but was on the agreement of 
parties. In this state ofthings the Taxing 
Officer‘of this Court would appear on the 
bill of costs filed on behalf of the plaintiff 
to have given to- the plaintiff as and for his 
Vakils fees a fee calculated ad valorem 
under el. (c) ofr. 1 of O. VI of the Fees Rules 
of this Court. Iam now asked to review. this 
order and to reduce the. Vakils fees 
allowed to.the rate fixed by cl. (b)of the 
same rule. 
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The contention on behalf of the plaintiff | 


decree-holder was‘that having regard to the 
terms of cl. (c) it is clear that the suit was 
set down on the final disposal Board and 
then disposed of and that, therefore, the 
scale of fees that should be adopted is the 
scale set down in that clause. If there were 
no more words in that clause, there might 
be some force in the contention put for- 
ward on behalf of the plaintiff but the words 
of cl. (c) are as follows:—' When a suit is 
set down on the final disposal Board and 
disposed of, or is settled, withdrawn, or com- 


promised after a partial or complete trial ` 
but before delivery of judgment, fees are | 


payable on the following scale." The ex- 


pression “disposed of" is used in contra- 
distinction to settled, withdrawn or com- 
promised after a partial or complete trial 
before judgment. 1t, therefore, seems to me 
that the expression “disposed of” should 


adjudication made by the Court itself on 
the merits of the case and not a disposal 
based on any agreement between the par- 
ties such as setilement, withdrawal or com- 
promise. f the expression “disposed of" 
should be construed as it was contended on 
behalf of the plaintiff then the other words 
of the clause would be absolutely unneces- 
sary and meaningless, As in this case it is 
clear that there was no adjudication by the 
Court itself but the judgment was really 
based on the agreement arrived at by the 
parties and reported to the Court it seems 
tome that. the terms of cl. (c) of the rule 
will not apply. 

Mr. Radhakrishnayya, the learned Vakil 


be construed as meaning a disposal by an : 


for the plaintiff, has properly drawn my ` 


attention to the fact that if the rule should. 


be construedas 1 have now done it must 
follow that no provision has been made by 
the Court for granting full fees to the 
plaintiff or to.a party to a suit who comes 
to the Court after the caseis set down for 
final disposal ready prepared for the hear- 
ing and then finds that the other party 
settles the case, withdraws the case or 
compromises the case even before the trial 
begins. His contention was that the.amend- 


ment intended to be carried by the Rule. 


Making Authority in the Fees Rules was 
really to’ cover such cases as that and to 
provide for the payment of full fees to the 


party who coming to the Court fully pre-. 


pared fr meeting the case finds that the 


case dot é not proceed to trial. No doubt in: 


such a/ase it would be proper that the 
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* party should have the full fees allowed. 
Though I am satisfied that provision should 
be made for such a contingency and such a 
contingency is not covered by the terms of 
cl. (c) as it at present stands, there seems to 
be no reason for not construing the terms 
of the rule as it stands at present. The 
omission referred to by me would be a 
matter for the attention of the Hon ble the 
Chief Justice being drawn to it for the 
omission being rectified in the proper 


nner. 
"TOI dne (b) of the rule tis to the effect that 
where a suit is decreed or decided ex parte 
or on confession of judgment, or is dismiss- 
ed for default after the requisite pleadings 
have been filed, or is withdrawn, or com- 
promised after the defence is put in, the 
scale of. fees shall be as provided therein. 
In this rule the expression is that when a 
decree is made on confession of judgment 
the scale of fees should be as prescribed 
in that clause. There could be no doubt 
whatever that the present case directly and 
distinctly falls under that rule, The argu- 
ment, however, of Mr. Radhakrishnayya was 
that the expression "on confession of judg- 
ment" should be construed merely as refert- 
ing to the written statement filed in the 
case and thatitis only when the confession 
is contained and set out in the written 
statement that this clause should be held 
to apply and that in all other cases where 
the ease is set down for final disposal on a 
defence raised there could not be said to 
be a decree on confession of judgment. I 
am satisfied that such a construction could 
only be possible if there should be other 
words in that clause which are not to be 
found there at present. There could be no 
doubt whatever in this case what has hap- 
pened is properly describable as a decree 
‘of Court passed on confession of judgment. 
The mere fact that the case was set down 
for final disposal by an order of Court 
would seem tome to make no difference 
whatever. There are also further words in 
“el, (b) to the effect that if a suit 1s com- 
promised after the defence is put in, the 
same scale that me laid down in that clause 
e adopted, 
x cM Sat. from all these technical 
constructions of the terms of the rule and 
so forth and looking at the matter substan- 
tially in a common-sense way, what is it 
that has happened in this case? The case 
came on for settlement of issues; the de- 
fendants. intimated that they were not 


NAWAZ BAI ARDISHAR COOPBR v. GiuLAM-MOBI-Ub-DÍN. - 


[58 I. O. 1926] 


pressing their defence and thereupon thé 
Court took 1t that the ease should be posted 
for final disposal for the amount being 
proved or admitted. Clause (c) provides 
for a higher scale of fees only in cases 
where on aecount of the defence put for- 


-ward by the defendants the plaintiff or any 


other party is under a necessity to prepare 
for the case, cite his witnesses, incur all 
the expenses and undergo all the trouble 
of such preparation and then come to Court. 
But this case was not oneof that kind and 
whether, therefore, it should be regarded as 
a compromise after a defence is put in 
or a decree passed on confession of judg- 
ment, I am satisfied that it clearly falls 
under cl. (b) because there has been in this 
case not even a partial trial indicated in 
cl. (c). In my judgment, therefore, the Tax- 
ing Officer was wrong in having allowed 
as and for Vakil’s fees to the plaintiff on 


the scale as set down in el. (c). I grant the 
. review and direct that the Taxing Officer 


do fix the fees allowable for the Vakil for 
the plaintiff on the scale indicated in el. (b) 
of r.l of O. VI. I make no order as to 
costs. 

Y 


N.Y Review granted. 
A. NLA 


LAHORE HIGH COURT. 
First CIVIL APPRAL No, 2559 or 1922. 
October 6, 1926. - 
Present :—Mr. Justice Harrison and 
Mr. Justice Fforde. 

Musammat NAWAZ BAI ARDISHAR 
COOPER, bECEASSED, REPRESENTED BY 
FIROZE ARDISHAR COOPER AND oTNERS 
—PLAINTIFFS—APPELLANIS 


Tersus 
GHULAM MOHT-UD-DIN-—DEFENDANT 
—FHESPONDENT; 

Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
—Hjectment suit—Question of possession or disposses- 
sion mot involved, 

A suit for ejectment in which the question of pos- 
session and dispossession is not raised and does not, 
form the basis of the suit is governed by Art. 144 of 
Sch. I ofthe Limitation Act. l 


First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 15th August, 1922. 

Bakhshi Tek Chand and Mr. Jagan Nath 
Aggarwal, for the Appellants. 

Lala Badri Das, R.B., and Mr, Nawal 
Kishore, for the Respondent, E 


4 


[8 I. O. 1996) 


JUDGMENT.—In the year 1921 Mus- 
ammat Nawaz Bai Ardishar Oooperinstituted 
& suit against Ghulam Mohi-ud-Din to 
eject him from a small house ‘situated at 
the corner of her compound on the Lower 
Mall. She established her title without 
any difficulty and this title has not sub- 
sequently bean questioned. The trial Court, 
however, holding almost as a matter of 
course that Art. 142 governed the case found 
that she had. not proved her subsisting 


title in the sense.that she had failed to: 


establish her possession and dispossession 
within twelve years of suit. 

From this decision the executors and 
trustees of her Will have appealed and the 
first point to be decided is whether the 
finding is correct. As to the question of 
possession and dispossession, or rather of 
‘possession’ to which if narrows down, I 
find on the evidence of Qalandar Bakhsh, 
P. W. No.1, Kishan, Chand, P. W. No. 8 
and plan P. 5 that in the year 1913 


Mr. Cooper re-built a block of servants’. 


quarters including the portion of the pre- 
mises now in suit; that he applied to the 


Municipality for permission to do so, pre-. 


' gonted a properly prepared plan and did 


carryout the work in accordance with the 
plan. This building included the main 
portion of the block now occupied by 
the appellant, the remaindar not being in 
existence at-the time and having been sub- 
sequently added, The evidence in rebuttal 
produced by the defendant is, in my opinion, 


' wholly worthless and I find that the plaint- 


iff successfully established her possession 
within twelve years.. It is, therefore, un- 
necessary to go atlength into the question 
of whether Art. 142 or 144 applies and I 
merely add that,in my opinion, the case is 
one to.which the principles laid down in 
Secretary of State for India v. Chellt Kani 
Rama Rao (1) should have been applied. 
The question of possession and disposses- 
sionnot having been raised and not forming 
the basis of the suit, Art. 144 governed the 
case and, as the defendant failed to establish 
adverse possession for twelve years; the 
plaintiff was entitled to succeed. The appeal 
is accepted with costs throughout in both 
Courts. 

R. L. Appeal accepted. 

(1) 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 324; 20 
O. W. N. 1311; (1916) 2 M. W. N. 224; 14 A. L. J. 
1114; 20 M. L. T. 435; 4 L. W. 486; 18 Bom, L., R. 
1007; 25 C. L. J. 69; 43 I. A. 192 (P. O.). 


acd. v. SoHNA. - 
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LAHORE HIGH COURT, 
Orvıu Revision Petition No. 131 or 1926. 
October 20, 1926. 
Present:—Mr. Justice Jai Lal. 
Musammat KAKO—PETITIONER 
versus 


SOHNA —RESPONBENT. 


' C. R. C. (Act V of 1908), s. 115, O. XXXIII, v. 1-— 


Order rejecting——A pplication to sue as pauper—Revi- 
sion. 


An order rejecting an application for leave to sue 
as a pauper 18 open to revision. 


Petition for revision of an order of the 
Subordinate Judge, First Class, Sialkot 
dated the 8th December, 1925, 

Mr. Duni Chand, for the Petitioner. 

Dewan Mehr Chand, for the Respondent. 

JUDGMENT.—The petitioner applied 
for permission to sue asa pauper under O 
XXXIII, r. 1 of the C. P. C. 

The Subordinate Judge, First Class, after 
recording her statement rejected the appli- 
cation on the ground that it had not been 
proved to his satisfaction that the petitioner 
was a pauper as her former husband had 
left a house. 

Another ground for the rejection of the 
application was that as she had been ‘turned 
out’ by hersecond husband, the defendant 
her suit for maintenance allowance and 
eus could not succeed. ; 

A preliminary objection is take 4 
half of the respondent that an emp a 
for revision does notlie to this Court as 
the learned Subordinate Judge did not 
decide "a case". It is contended that the 
result of the rejection of the application 
is that the suit eontinues on the payment 
by the plaintiff of the requisite Court-fee 
stamp. Mahadeo Sahai v. Secretary of State 
for I ndia (1) and Shankar Ban y. Ram Dei 
(2) are cited in support of this contention 
The learned Counsel conceded that there 
is an authority of the Allahabad High Court 
that & petition for revision lieg against an 
order granting an application for leave to 
sue as apauper. In principle I am unable 
to see any difference between the two cases 
I have already had occasion to record my 
reasons for holding that a petition for Pic 
sion lies ina case likethe present and do 
not, therefore, wish to repeat them here I 
gyerme "us preliminary objection. 

e rest of the ju | 
Wa of this report- Ed] dad A 
R. L. Petition accepted, 


1) 65 Ind. Cas, 255; 44 A, 248; 20 ; 
n. ios All. 1. - pa A. L. JI; A. T, 


(8) 91 Ind. Cas, 484; A. IR, 199 . 
J. 557; 48 A; 493, 6 All, 446; 24 A Ly, 
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LAHORE HIGH COURT. 
` Firsr C:vin APPEAL No. 647 or 1922, 
October 28, 1926. 
Present:—Mr. Justice Harrison and 
Mr. Justice Fforde. 
NIADAR AND OTBERS—PLAINTIFFS— 
6 APPELLANTS 
; versus j 
- SHIB RAM AND OTHERS—DEFENDANTS 
; —RESPONDENTS. 

Abadi—Vacant site in village abadi—Malik qabza, 
right of, to build—User by tying cattle and keeping 
diung—Adverse possession. 
~ A malik qabza has no right to build upon a vacant 
site situated in a village abadi in virtue of his owning 
a portion of agricultural land outside the abadi. 

User of a vacant site in a village abadi by tying 
up of cattle and keeping of heaps of dung'is wholly 
insufficient to create an adverse title or to establish 
acts of ownership. 
| Framji Cursetzi v. Goculdas Madhowji (1), followed. 
_ First appeal against a. deeree of the Dis- 
trict Judge, Dehli, dated the 23rd January, 
1922, settingaside that of the Senior Sub- 
Judge, Rohtak, dated the 3rd January, 1921. 

Mr. Shamair Chand for the Appellants, 
“Mr. Parkash Chandra for Mr. Mohammad 
Amin, for the Respondents. 

5 JUDGMENT. 

Harrison, J.—Plaintiffa in this case 
bring a representative Suit against the 
defendants claiming an injunetion restrain- 
ing them from building upon a certain site 
within ‘the village abadi directing them to 
demolish any construction already made; 
they also elaim possession of the land in 

guit, 

The suit was decreed by the trial Court, 
the finding being that the rulings relied up- 
on by the defendants did not cover a cage 
of this sort inasmuch as the property in 
suit was a vacant site as opposed to a dwell- 
ing housé. 


The appeal was accepted by the learned 


Distriet Judge, his findings.as summed up. 


on page 17 ofthe printed paper book being 
that the defendants have, for a great many 
years, used the land in suit for their cattle 
and dung heaps, thatit was formerly built 
upon but ‘became ruinous and the defend- 
ants have, again enclosed. it, and that the 
defendants are malikan qabza of some agri- 
cultural land in the village. Later, there isa 
rather vague finding that thedefendants had 
actually enclosed and built. upon the site 
long ago and not merely. put dung heaps 
on à waste unappropriated strip of village 
site. |, 
` Now the position of a malik qabza so far 
as his- right to a house situated within the 


NIADAR t. SHIB RAM. 


(98 I. ©. 1936]. 
abadi is concerned is not free from doubt 


as there appear to be conflicting rulings’ 
It is, however, unnecessary ` 
for us to go into this question for all that, 


on the subject. 


we haveto decide is whether a malik qabza 
has or has not any right to build upon a 
vacant site situated within: the abadi in 
virtue of his owning a portion of agricul- 
tural land outside the abadi. It is clear 
that the position in this case is that the’ 
land in suit is, as held by the trial Court 


‘a vacant site, or was soa very short: timé 


before the suit was instituted and the 
cause of action. was the attempt. by the 
defendants to enclose the site and build a 
new house upon it. Even if at some earlier: 
date there was a building of any sort it is. 
not shown,and it is not even pleaded, that 
the defendants or their. predecessors'in- 
title erected this building. UK 
The learned District Judge has said that’ 
"he sees no reasen to differentiate between 
a site inan abadiand a house in an abadi, 
as the Sub-Judge has done." n 
It appears to me, however, that there is 
all the differencein the world between a site: 
and an existing house, and that the defend- 
ants, in this case, are claiming largerrights 
than the members of the proprietary body. 


would ordinarily be able to establish against ' 


their brother proprietors. The occupation 
of the nature found on page 17 of the 
printed book, namely, tying up of cattle and 
keeping of heaps of dung is precisely such: 
occupation as-is described in F’ramji Cursetji 
v. Goculdas Madhowji (1) and, as there laid: 
down is wholly insufficient to create an 
adverse title or.to establish aets of owner- 
Bhip. l E 
I find, thérefore, that the. defendants have 
failed to establish that they extinguished: 
the plaintiffs title by adverse possession: 
for the prescribed period and I find that 
the appeal must be accepted. with costs 
throughout in all Courts. 

Fforde, J.—l1 agree. 
Appeal accepted. 


R. L. 
(1) 16 B. 338; 8 Ind. Dec. (x. s.) 703. 


4 BR. L. 


[98 T. -C. 1920) 
LAHORE HIGH COURT. 
Seconn CIVIL APPEAL No. 1036 or 1926. 
- October 6, 1926, 

Present: —Mr, Justice Dalip Singh. 
PHULLU AND OTHERS—PLAINTIFES— 

APPELLANTS 


versus 
GHULAM NABI AND OorHERS—DRFENDANTS 


—HESPONDENTS. 


Evidence—RHecord sent for by Court, whether evi- 
dence, 


The mere fact that a record had been sent for by' 


pss Court does not make that record evidence in the 
se, 


Second appeal from the decree of the. 


Senior Subordinate Judge, Rohtak, with en- 
hanced appellate powers, dated the 15th 
February, 1926, reversing that of the Sub- 
ordinate Judge, Third Class, Rohtak, dated 
the 2nd November, 1925. 

Mr. Shamair Chand, for the Appellants. 


Mr. G. S. Salariya, for the Respondents. ` 


JUDGMENT.—The point raiséd in 
this appeal is that certain documents have 
been relied on by the Appellate Court 
which are not evidence in thecase. It seems 
that the plaintiff himself put in an applica- 
tion to send for the Revenue Record in 
connection with the disputed land. The 
Court granted the application and the 
whole of the revenue file in connection 
with the dispute in the revenue case was 
sent for. Nothing further appears to have 
been done, but the jamabandis which were 
on the file of the Revenue Record appear 
to have been used by the Appellate Court. 
It has been frequently pointed out by this 
Court that the mere sending for a record 
does not make. the record evidence in the 
case. Atthe same time as there has been 
misapprehension in the minds of the learn- 
ed Judges who decided the case on this 
point Lam not prepared to accede to Mr, 
. Shamair Chand's contention that the suit 
should be decreed in the absence of any 
proof by the defendant of adverse posses- 
sion, 
` I, therefore, accept the appeal and re- 
mand the case giving the parties an oppor- 
tunity to produce all their documentary and 
oral evidence in a proper manner before 
the Courts below. The costs of this appeal 
will be paid by the respondent to the 
appellant. Other costs will abide the event. 
I set aside the decree of both the Courts 
and remand the case to the trial Court for 
afresh decision. 


Appeal accepted. 
06 


SHIB LAL v. HUKAM CHAND, ` 


Judge. 
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LAHORE HIGH COURT. 
SgcoNp Orvin APPEAL No. 2590 or 1922. 
October 12, 1926, 

Present :—Mr. Justice Harrison and 
Mr. Justice Fforde. 

SHIB LAL AND ANOTHER—PLAINTIFFES — 
APPELLANTS 
versus 
HUKAM CHAND—Dzrenpant— 
RESPONDENT. 

Custom — Succession — Self-acquired property — 
Daughters v. Collaterals—Aggarwal Banias of Hissar 
District. 

There is no custom among Aggarwal Banias of 
Hissar District by which a daughter is excluded from 
succession to the sslf-aoquired property of her father 
in the presence of his collaterals, 


Second appeal from the decree of the 
District Judge, Hissar, dated the 14th August, 
1922, affirming thatof the Junior Subordinate 
Judge, Hissar, dated the 20th May, 1921. 

Bakhshi Tek Chand and Mr. Anant Ram 
Khosla, for the Appellants. 

Lala Badri Das, R. B., for the Respondent. 


JUDGMENT. ] 

Harrison, J.—The plaintiffs being 
the eollaterals of Mangat Rai, deceased, 
brought this suib claiming possession of a 
shop and a house, which had been sold by 
his widow Musammat Chalti. They were 
met by the plea that they had no locus standi 
in the presence of the two daughters of 
Mangat Rai. To this they pleaded a very 
special custom to the effect that amongst 
the Aggarwal Banias of the Hissar District 
daughters do not succeed to the self-acquir- 
ed property of their fathers. (The finding 
of both the lower Courts is that the 
property in suit is self-aequired) Both 
Courts held that the plaintiffs had wholly 
failed to prove the custom. A certificate 
has been given by the District Judge and 
on this certificate a second appeal has been 
presented to us. 

The grounds agitate the question whether 
ihe property is ancestral or not, but Counsel 
has not addressed us upon it. The ques- 


.tion cannot be raised as there is a clear 


finding of fact by the District Judge. 

The only point, therefore, for decision 
is whether the plaintiffs have succeeded 
in establishing this custom. On.this point 
Ihave nothing to add to the clear and well- 
reasoned judgment of the learned District 
I adopt the reasoning contained in 
that judgment throughout and agree’ with 
him and the trial Court in finding that the 
plaintifis have failed lamentably to establish 


-this -peculiar custom. I have only to add 
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that in the circumstances of the case there 
was no sufficient reason for granting a 
certificate. The evidence was not conflict- 
ing or uncertain and there was no substan- 
. tial doubt regarding the existence of the 
‘custom pleaded as is shown by the judg- 
ment itself,and, under the circumstances 
the certificate should not have been granted, 

I dismiss the appeal with costs. 

Fforde, J.—1 agree. 

R, L. Appeal dismissed. 


b aana aiian 


MADRAS HIGH COURT. 
SECOND Cryin APPEAL No. 1667 or 1923. 
August 5, 1926. 

Present:— Mr. Justice Curgenven. 
ANDI MOOPAN-—DRFENDANT—AÀ PPELLANT 

í versus 
-MOHIDEEN MEERAL BIVI AND OTHERS— 
07^ —PLAYNTIFFS— RESPONDENTS. 
. , C. P. C. (Act V of 1908), s. 102— Provincial Small 
Cause Courts Act (IX of 1887), Sch. II, Art. ?—Suit 
by landlord. for enhancement of rent, whether of Small 
Cause nature—Landlord and tenani—HBRent--Hate of 
rent—Inam register, evidentiary value of—Presump- 
tion from long payment. . 

A suit by a landlord for enhancement of rent 
comes within Art. 7, Sch. II, Provincial Small Cause 
Courts Act, and is, therefore, not cognisable by a 
Court of Small Causes, . 

The object with which Inam Registers were .com- 
-piled was to ascertain and record the terms upon 
which the inam was to be held and although it 
makes.reference to the rent payable by the ryots to 
the inamdar, it does so only in order to exhibit the 
material upon which the quit-rent due from the 
 4namdav to the Government is assessed. The rent 
referred to therein as being payable by the tenant is 
` the average rate and ib cannot be assumed that any 
: given ryot in a village was actually paying rent to 
- the inamdar at such average rato. 
The rate at which rent has been paid for 8 long 
^ number of years may be presumed to be the rate 
contracted for between the parties. 

Second appeal against a decree of the 
. Court of the Subordinate Judge, Tinne- 
velly, in A. S. No. 138 of 1922 (A.S. No. 
, 256 of 1922, District Court, Tinnevelly), 
preferred against that of the Court of the 
District Munsif, Tinnevelly,in-O. S. No. 252 
of 1920. | | 

Mr. M. S. Vythinatha Ayyar, for the Ap- 
pellant. | 

Messrs. I. M. Ibrahim and A. Swami- 
natha lyer;for the Respondents. 

JUDGMENT.—This second appeal 
. arises owt of a suit brought by the plaint- 
iff as huqdar of a mosque, for the melvaram 


. | paddy alleged to be due upon a land in 


ANDY MOOPAN V. MÓHIDEEN MERRAL mt. 


[98 I. C. 1955) 


the holding of the defendant. The plaint- 
ifs ease was in brief that the defendant 
and his predecessors-in-title had been pay- 
ing something short of the correct amount 
of rent, and that the true rate was to be 
ascertained from an entry in the settlement 
register, Both the lower Courts have given 
effect to this contention. JIS 

There is a preliminary objection that, 
under s. 102, O. P. O., no second appeal 


lies because the suit was of a nature , 
‘cognizable by a Court of Small Causes. 


The answer which is, I think rightly, made 
is that by Art. 7 of Sch. II of the Provin- 
cial Small Cause Courts Act suits for the 
assessment, enhancement, abatement or 
apportionment of rent are excluded and 
that this suit falls within one or other of 
those classes. The plaintiff, in my view of 
the nature of his suit, claims to enhance 


Mhe rent which the tenant rightly or wrong- 


ly has paid for a great many years, and 
I hold that such a suitis not cognizable 
by a Small Cause Court and that the ob- 
jection fails. ` 

In dealing with the merits the lower 
Courts consider: that, although the ryot in 
occupation of this holding may have been 
paying a lower rate for many years, yet 
he is bound to pay the.rate which they 
deem to be fixed by the Imam Register, 
extract from which is Ex. B, The learned 


Subordinate Judge has erroneously referred 


to this record as ‘the inam title-deed' and 
itis possible that under a misconception 
as to its nature he has attached too much 
importance to the evidence it affords. There 
can be no doubt that the object with 
which it was -compiled was: to ascertain 


and record the terms upon which the inam 


was to be held, and that although it makes 
reference to the rent payable by the ryots 
to the inamdar, it does so only in order ` 
io exhibit the material upon which the 


quit-rent due from the inamdar to the 


Government is assessed. See Sri Rajagopala- 


sami Temple v. Jagannadha Pandiajiar 


(1). ; 
Further, this reference to rent, upon 


, which the lower Courts have relied, is in 
these terms: "The land in this village was 
.settled on the olugu tenure. 


The ryote 
have their own pilli sarasari or the avera 


.age assessment in kind on the aggregate 
-holding of each. The nams have been 


subject to be charged on the average as- 


(1) 18 Ind. Cas. 719; 38 M. 155; 24 M, L, J. 842; (1913) 
M. W. N. 216; 13 M. L, T. 291. 


98-1. C.-1938] . 


sessment of the village." There follows a 
calculation which is undoubtedly “the 


average assessment of the village" in terms: 


, of paddy, because this in turn is followed 
by figures showing “the total inam assess- 
ment on this average." It is a purely 
gratuitous assumption that any given ryot 
was actually paying rent to the inamdar 
at this average rate. This is quite clear 
from what I have quoted from the Inam 
Register. It is not possible to derive from 

“it anything more than the average rate of 
rental. In referring to this olugu or olungu 
system it is stated in the Gazette ofthe 
Tinnevelly District, Vol. I, page 284 that 


` "what happened in practice was that the P. 


head ryots and the cultivators worked out 


among themselves some sort of distribu- 


tion of dues according to the quality 
of the fields whicheach man cultivated.” 


The average, in other words, was main- 


fained by some 
some less.: 

It is evident, therefore, that the District 
Munsif is not justified in concluding that 
"the proper rent" is that shown in the 
Inam Register, and that the Subordinate 
Judge is equally in error insaying that 
the defendant “is bound to pay the rent 
at the rate fixed in the inam title-deed" 
(sic) The document has been misconstru- 
ed, and there is in fact no evidence, let 
alone conclusive evidence, that a higher 


ryots paying more and 


rate of rent than the 22 kottas paddy plus: 


Rs. 12 quit-rent admitted, has ever been 
paid. In these circumstances, the pre- 
sumption that this is the rate contracted 
. for between the parties must prevail. I 
&llow the appeal, modifying the decree by 
substituting the rent as above, with in- 
- terest till date of payment as allowed by 
the lower Court and. with costs to the 
defendant throughout. It is said that the 
3rd respondent, a legal representative of 
the original plaintiff, who has since died, 
has compromised in respect of his share, 
but inasmuch as it is an undivided share 
it isagreed that effect cannot be given to 
the compromise in these proceedings. 
y. N. Y, Decree modified. 
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LAHORE HIGH COURT. 


MiscELLANEOUS First OIVIL APPEAL 
No. 1330 or 1926. 
October 23, 1920. 

Present :—Mr. Justice Addison. 
BUTA RAM-—PLIAINTIFF—J UDGMBNT- 
DEBTOR— APPELLANT 

versus ° 
SUNDAR DAS AND OTHERS—V ENDORS, 
JAGGU RAM. AND OTHERS—V ENDHRES— 
DRFENDANTa— RESPONDENTS. 
C. P. C. (Act V of 1908), ss. 100, 115—Order direct- 
ing amendment of decree, whether appealable—Revi- 
SLOR, 


No appeal lies from an order -directing amendment 
of a decree though it may be revised under s. 115, C. 
Q P 


First appeal from the orders of the Senior 
Subordinate Judge,’ Ferozepur, dated the 
3rd February and 18th March, 1926. 

Mr. D. R. Naurang, for the Appellant. 

Mr. M.C. Mahajan, for Bakhshi Tek Chand, 
for the Respondents. 

JUDGMENT.—Two suits were: filed 
by two rival pre-emptors for possession of 
certain land which had been sold. Both 
obtained decrees on payment of a specified 
amount within specified times. The present 


appellant, Buta Ram had to pay the amount 


fixed within specified time of a default 
made by the other pre-emptor. He did not 
do so and his suit; therefore, stood dis- 
missed with costs. The vendee applied for 
execution of costs which amounted to 
Rs. 1,370 against Buta Ram. This sum was 
made upof Rs.1,200 Pleader’sfee, and Rs.170 
other costs. Notice issued to Buta Ram. 


He applied for the amendment of the deeree 


on the ground that Pleader's fee should 
have been fixed on Rs. 2,538-3-6, the value 
for purposes of jurisdiction, and not on 
Rs. 1,20,000, the sum for which pre-emption 
was decreed. The Senior Subordinate Judge 
held that he was entitled to fix the Pleader's. 
fee up to Rs. 1,200 but that he had discre- 
tion to award less. He accordingly accept- 
ed the petition for amendment by Buta 
Ram to this extent that he reduced the 
Pleader’s fee to Rs. 1,000 instead of Rs. 1,200 
and he ordered the decreé to. be amended 
accordingly. Against this order Buta Ram 


has instituted this appeal on the ground ` 


that the Pleader's fee should have been 
fixed on Rs. 2,538-3-6 only. It was definitely 
stated before me that the first four grounds 
were given up. 

À preliminary objection wastaken that 
no appeal lay from the order of áméndment, 
It isadmitted that the appeal was brought 


€ œ) 
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only from that order. Íthàs been held by 
the High Courts of.Caleutta, Allahabad and 


=y sew m n 


Bombay thatan appeal does not lie from. 


such an order though it may be the subject 
of revision unders. 115 of the C. P. C. The 
High Court of Madras, however, has held 
that an appeal lies from the decree as 
amended, though not from the order, vide 
page 382 of the C. P. O. by Mulla. The 
appellant, however, has taken neither course. 
He -has not appealed from the decree nor 
has he presented a revision petition from 
the . order. . Further in his grounds of 
appeal he has given no grounds for revision 
within the meaning of s. 115, O. P. C. It is, 
therefore, impossible for me to treat the 
appealas arevision. The appeal aceord- 
ingly fails and is dismissed. I also dismiss 
the cross-objections which were not serious- 
ly pressed. Parties can bear their own costs 
here. 


R, La Appeal dismissed. 


mmr e plis er 


LAHORE HIGH COURT. 
' MISCELLANEOUS SEGOND APPEAL No, [471 
EM ‘oF 1926: * 
OivIL MrseELLaNEOUs No. 371 or 1926. 
ok October 20, 1926. 
Present :—Mr. Justice Coldstream, ` 
SHIB DAS—Decrez-HoLpEr— 
| APPELLANT: 
Versus 
BULAKI MAL ano Soxs—DzcnEE-HornpgRs 
“AND FEROZ DIN-—JupbcMENT-DEBTOR— 
m RESPONDENTS. 
' Q, «P. C^ (Act V. of 1908), ss. 4? (1), 73, appeals 
ander—-Order refusing rateable distribution and dis- 
missing execution-application in toto—Appeal, 
No appeal lies against an order passed wholly and 
Bimply under s.73, O.P. 
does, as “a fact, decide a matter covered by's. 47 (1) 


. ofthe ‘Code may, although it be passed ostensibly- 
. under s. 73, be the subject of appeal. 


Consequently, 
where an order forbidding amendment of an execution 


application not only decides ‘that-the decree-holder: 


is not entitled to:share rateably with other decree- 


holders but dismisses the execution application in’ 


toto, it-is open to appeal. [p..885, cols. 1 & 2.] 


Ram Chunder v. Hamiron (3) and Balmer Lawrie’ 


. di Co. v. Jadu Nath Banerjee (4), distinguished. 


` Venkataperumal v. Venkata Reddi (5) and Venkata- 
krishna Pattar v. Venkatakrishna Pattar (6) followed. 


- Second appeal from the order of the Ad- 
ditional- District Judge, Lahore, dated the 
4th March, 1926, reversing that of.the Sub- 
ordinate -Judge, First Class; Lahore, dated 
the Ist Becember,1925. - . m 
Mr» Gobind Ram Khanna, -the -Ap- 
pellant. 


for 


- zoe 


Bitre bag v. BULAKI MAL, 


O. But an order which 


—. 881. C. 1926] 

Mr. Jai Gopal Sethi, for the Respond- 
ents. 

JU DGMENT.—Shib Das, theappellant, 
held a decree against Feroz Din the second, 
respondent. The first respondent, Bulaki 
Mal and Sons, also held: ‘two decrees 


against Feroz Din. In execution of, the 


decree of Shib Das and certain other judg- 
mént-creditors the maximum attachable 
proportion of Feroz Din's salary was, at- 
tached and was to be rateably distributed. 
On 18th February, 1924, and 28th May, 1925, 
Bulaki Mal and Sons put in prescribed 
printed forms of applieation for execution 
of their two decrees. 
column 10 of this form reproduces in 
the vernacular cl. (j) of sub-r. (2) of r. Il 
of O. XXI of the C. D. O. (‘the mode 
in which the assistance of the.Court is re- 
quired"). Instead of entering in this 
column the words "by attachment and 
rateable distribution of pay" the words 
entered in the first application were “by 
rateable distribution with the cases of Ram 
Das and Shib Das, ete., decree-holders and 
in the second application “by rateable 
distribution of the judgment-debtor's money 
which has been received in the, Court by 


attachment.” 


These execution applications were re- 


The heading of. 


ceived and registered for hearing along. 


with other applications for rateable distri- 
bution. _ 
. On the 6th October, 1925, Shib Das ob- 
jected tothe entertainment of these appli- 
cations on the ground that the provisions 
of cl. (j of O. XXI, r. 11 had not been 
complied with. Bulaki Maland Sons ap- 


plied te be allowed to amend their execu-. 


per applieations on the 27th November, 

On the 30th November the Court dis- 
missed the execution applications as not 
being in accordance with the rule and on 
the lst December it dismissed the applica- 
tion for amendment on the authority of 
Asgar Alt v. Troilokya Nath Ghose (1). 
Bulaki Mal appealed to the Additional 
District Judge, Lahore; who on the 4th 
March, 1926, accepted the appeal and set- 
ting aside the order of lst  Décember, 
M allowed the rateable distribution pray- 
ed for. i 


Against this order Shib Das has appealed 
on the grounds that (1) an order under 
O0. XXI, r. 17 was not appealable and that 


(1) 17 O. 631 at p. 636; 8 Ind. Deo. (x. 8.) 960, 


[98 T. O. :1926) 


the lower Appellate Court ought to have 
considered this plea which was raised be- 
fore it as & preliminary objection, (2) that 
there was. in fact no appeal against the 
order of 30th November and rateable dis- 
tribution should not have been allowed, 


‘that the order of the District Judge is con- 


trary te the provisions of s. 73 of the Pro- 
cedure Code, (4) that the proposed amend- 
ment was merely the addition -of the word 


"attaehment" which would still fail tosatisfy 


the requirements of O. XXI, r. ll, sub- 
r. (2), el. (J). 

. I find no force in the fourth ground above. 
Had amendment been allowed I think the 
condition of the provisions of cl. (7) of O. 
XXI, r 11 would have been sufficiently 
satisfied, for it was the salary of Feroz 
Din which was under attachment in the 
cases specified by Bulaki Mal in column 10. 

The ground is purely technical and im- 
material. In this connection the remarks 
by Broadway, J. at the end of Kanji 
Mal v, Kidar Nath (2) appear apposite here. 

The first ground mentioned above is the 
one most strongly urged by Mr. Gobind 
Ram who contends that the matter decid- 
ed by the orders of the executing Court 
was not one arising between the parties in 
the “suit but affected the rights inter se 
of the deeree-holders only and were not, 
therefore, appealable under s. 47 of the Pro- 
cedure. Code. 

The rulings cited in support of this argu- 
ment relate to cases lin which the only 
question involved was whether after at- 
tachment assets should or should not be 
shared. Such was the nature of the dis- 
pute in Ram Chunder v. Bamiron (3) and 
Balmer Lawrie & Co. v. Jadu Nath Ba- 
nerjee (4). Mr. Gobind Ram also puts 
forward & Single Bench judgment of this 
Courtin Janki Nath v. Ross (O. A. No. 2157 


. of 1925 decided on 22nd January, 1926). 


The circumstances dealt with by that 
judgment are not stated in the judgment 
which, therefore, offers no certain guide in 
the present case, 

It is authoritatively settled that no ap- 
peal lies against an order passed wholly 
and simply under s, 73 ofthe Code. But 
there is authority for Mr. Sethi's conten- 
tion that an order which does, asa fact, 
decide a matter covered by s. 47 (1) of the 
Code may, although it be passed osten- 


(2) 49 Ind. Cas. 988; 32 P. W. R. 1919. 


(3) 11 C. W. N. 433; 6 O. L. J. 637. 
(4) 27 Ind. Cas. 644; 42 C. 1; 19 €. W. N. 1202. 
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sibly under s. 73, be the subject of appeal. 
Such authority is furnished. by the rulings 
of the Madras High Court in Venkataperu- 
mal v. Venkata Reddi (5) and -Venkata- 
krishna Pattar v. Venkatakrishna Pattar 


J. 

Now had the order appédled against for- 
bidding amendment merely decided that 
Bulaki Mal and Co. were not entitled 
to share rateably with other decree-holders 
in the assets after attachment, the. case 
would have been different. But the order 
did more than this for it dismissed Bulaki 
Mal’s application for execution in toto. 

Such an order appears to me clearly to 
be one deciding a matter arising between 
the decree-holder and the judgment-debtor, 
‘and, therefore, appealable under the provi- 
sions of s. 47 (1) of the Code. 

[Note:—The rest of the judgment is not necessary 
for purposes of this report,—Ed. 


R. L. Appeal partly accepted. 
(5) 29-Ind. Cas. 231; 39 M. 570; 29 M. L, J. 96; (1915 
M, W. N. 334 ku 


(6) 37 Ind. Cas. 900; 31 M. L. J, 820; 20 M. L. T. 538: 
5 L. W. 354. 


' LAHORE HIGH COURT. 
MISCELLANEOUS Frrsr CIVIL APPEAL 
No. 1604 or 1926. 
November 1, 1926. 
Present:—Mr. Justice Jai Lal. 
DIT MAL —APPLICOANT—AÀ PPELLANT 
versus 
SAUDAGAR MAL AND OTHERS— 
URrREDITORS AND OFFICIAL RECEIVER, 
GUJRANWALA —DEFENDANTS— 
RESPONDENTS. 
. Provincial Insolvency Act (V of 1920), s. 10 (b) —Ap- 
plication for insolvency filed before arrest in execu- 
tion—Subsequent arrest, effect of. 

An arrest in execution of a decree in order that it 
may form the basis of an adjudication of insolvency 
must precede the application fordnusolvency. A sub- 
sequent arrest does not confer on the petitioner & 
right to continus an application filed before the 
arrest, 

First appeal from thé order of the Dis- 
trict Judge, Gujranwala, dated the 91st 
May, 1926. 

Mr. Parkash Chandra, for the Appellant, 

Mr. Amar Nath Chopra, for the Respond- 


ents. 
' JUDGMENT.—Dit Mal appellant ap- 
plied to be adjudicated an insolvent on the 


EM 


‘ground that .his. debts amounted to more 
than Rs. 500 and. thathe was unable to 
pay them. The learned District Judge has 
‘dismissed his application holding that the 


debts of the petitioner did not amount to. 


‘Rs. 500 or mora and that.he had not satis- 
fied the learned Judge that he was unable to 
pay them. . 

` This order of the District Judge.is attack- 
ed on two grounds, (1) that on the evi- 
dence produced before him the learned 
Judge should have.held that the debts 
amounted to more than Rs. 500 and that 
the applicant was unable to pay them, and 
(2) that in any case there was an additional 
` ground in support of the petitioner's appli- 


cation at the time when it was dismissed,. 


e. g., that he had been arrested bya Civil 
Court in execution of a decree. It is ad- 
mitted that on the date ofthe application 
the petitioner was not under arrest. His 
subsequent arrest does not give him a right 
to continué an application which did not lie 
when it was presented. | 

As regards the first objection, the learned 
Judge held that two ofthe seven liabilities 
mentioned in the scheduleattached to the 
application for adjudication were fictitious, 
a matter on which I express no opinion. 
He gave no definite finding as to the debts 
alleged to be due to Kalu Mal, Girdhari 
Lal and Bhag Mal. The petitioner stated 
that these debts were due but was not fur- 
ther questioned in detail about them.. If 
these debts are added to the debts admit- 
tedly due to Saudagar Mal, the total comes 
to more than Hs. 500. The fact, even if 
held to be proved, that the petitioner earns 
' 4 or 5 rupees a day does not debar him 
from. being adjudicated an insolvent, as 
thereis no.evidence as to his expenses. I 
hold that a prima facie case has been made 
out by the petitioner for being adjudicated 
an insolvent. 

I accept the appeal, set aside the order 


of the District Judge and adjudicate Dit 


Mal an insolveift. The District Judge will 
proceed with the further insolvency pro- 
ceedings in accordance with law. No order 
as to costs. 


R. L. Appeal accepted... 


RAMAKISTNAYYA V. BATTAYYA, 


"4 


[908 1.0, 1926] 


MADRAS HIGH COURT. 
SECOND Orvin. ÀPPEAL No, 82 or 1924. 
August 20, 1926. 
Present:—Mr. Justice Curgenven. 
YALAVARTHI RAMAKISTNAYYA 
—DEFENDANT—AÀPPELLANT 
versus ` 
YALAVARTHI RATTAYYA—-PLAINTIFF . 
— RESPONDENT. 

Easements Act (V of 1882), s. 15, Exp. II-—Hase- 
ment—Prescriptive right—Non-user for not less than: 
two years prior to date of suit, effect of—Cesser of 
easement. ] 

Mere non-user for not less than 2 years before suit 
independent of any adverse act on the part of the 
owner of the servient heritage amounts to cessation 
or abandonment of the right of easemont within the 
meaning of the clause relating to the two years' period. 
in s. 15, Easements Act. [p. 887, col. 1.] 

ERatanial Bholaram v. Gulamhusen Abdulali (1), 
Muhammad Maroof v. Sultan Ahmed (2), Rangappa 
Naicker v. Appala Raja (3) and Muthu Goundan v. 
Anantha Goundan (4), followed. l 

Explanation II to s. 15, Easements Act, relates not to 
the period after which the easement has ceased to 
be enjoyed but to any interval of non-user within the 
20 years of enjoyment. [ibid.] 

Second appeal against a deeree of the 
District Court, Guntur, in A. 8. No. 278 of 
1922, preferred against that of the Court 
of the District Munsif, Tenali, in O,S, No. . 
302 of 1921. l 

Mr. M. Ramachandra 
lant. i 

Mr. B. Somayya, for the Respondent. 


JUDGMENT.—The plaintiff sued for 
a permanent injunction to prevént the 
defendant from putting up a roof upon the 
wall dividing the plots belonging to the 
parties in such a way that the eaves over- 
hung the plaintiff's site. The relevant facts 
found by the lowerCourts dre that many 
years ago there was a thatched house 
constructed on the defendant’s site and 
against the wall and this was burnt down 
some 15 years before suit, or sayin 1905. 
There was then an interval without any 
building until about 1914, when the de- 
fendant put up a thatched cattle-shed 
against the wall and this in.turn was de- 
molished 5 years before suit. He again 
attempted to re-build, was interrupted and 
the plaintiff immediately brought the suit 
for the injunction. - 

The case has been taken under s. 15 of 
the Easements Act according to which an 
easement in order to be established by suit 
must be enjoyed for 20 years, the period. 
terminating not more than two years þe- 
fore the institution of the suit. Both the 
lower Courts, while finding thatthe con- 


Rao, for the Appel- 


[98 T, 6. 1926] - 


that the defendant lost his right to the 


easement beeause he had ceased to avail 


himself of it more than two years before 
Buit. The argument which I am now asked 


to -accept is that mere non-user independ- | 


dent of any adverse aet on the part of the 
owner of the servient heritage does not 
amount to cessation or abandonment within 
the meaning of the clause relating to the 
two years period. I confess that I am 
unable to see anything in the section 


itself which would: justify such a view. 


Explanation "2 clearly relates not to the 
period after which the easement has ceas- 
ed to be enjoyed but to any interval of 
non-user within the 20 years of enjoyment. 
It'was to à circumstance of this kind that 
- the case of Ratanlal Bholaram v. Ghulam- 
husen Abdulali (1), related and for authori- 
ty for that position that mere cessation 
of user not less than two years before suit 
18 enough to extinguish the claim to the 
easement, I may refer to Muhammad Maroof 
v. Sultan Ahmed (2) which has been ap- 
proved by this.Courtin Rangappa Naicker 
v. Appala Raja (3) and Muthu Govindan v. 
Anantha Goundan (4). I am in agreement, 
therefore, with the view taken by the lower 
Courts that the defendant cannot success- 
fully resist the claim to an injunction by 
an appeal to s. 18 of the. Easements Act.. 

An endeavour was then made to put the 
. case upon some ground independent of the 
Act but as such a plea was not raised be- 
fore the trial Court, I am not prepared to 
entertain it now. Tha second appeal is ac- 
cordingly dismissed with costs, 

Y. N. V. Appeal dismissed. 

(1) 67 Ind. Oas. 250; 46 B. 448; 24 Bom, L. R. 83; 
A. I. R. 1922 Bom. 3. ) 

(2) 24 Ind. Cas. 126; 19 A. L. J. 415. 
. (3) 33 Ind. Cas. 503. 


(4) 31 Ind. Cas. 528; 29 M. L. J. 685; 18 M. L. T, 476; 
2 L. W. 1107; (1916) M. W. N. 113. 





LAHORE HIGH COURT.. 
SECOND CIVIL APPRAL No. 794 or 1996. 
October 6, 1926. 
Present:—Mr. Justice Addison: 
Musammat INDI—DEFENDANT——APPELLANT . 

versus | i 
JAIMAL SINGH AND ANOTHER— 

_  PLAINTIFFs—~REsPONDENTS, 
Evidence Aet (I of 1872), s. 114— Long cohabitation 
—Marriage, presumptian of—Cohabitation commencing 
in concubinage, effect of—Presumption of continuance. 
Long cohabitation does not give rise to a presump- 


tion of marriage where itis known that the connec-' 
ion started in mere concubinage, P 


.. INDI Y. JAIMAL SINGH. 
dition as to 20 years is satisfied, find also. 
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Where it is proved that a person was unmarried at 
a certain date, the presumption is that he continues 
to be so until the contrary is proved. 


Second appeal from the decree of the 
Additional District Judge, Ferozepore, dated 
the 28th January, 1926, reversing that of 
the Sub-Judge, Fourth Olass, Ferozepore, 
dated the 6th June, 1925. ° 

Dr. Nand Lal, for the Appellant. : 

Mr. J, N. Bhandari, for the Respondentse 


JUDGMENT.—One Gurdiala died in 
1912 and was succeeded by his widow Musam- 
mat Indi defendant, At the end of 1913 the 
two brothers of Gurdiala instituted a suit 
for possession. of the land left by him on 
the ground that Musammat Indi had con- 
tracted illicit intimacy with Hari Singh 
their cousin and later had married him in 
the. karewa form and given birth to a 
daughter by him. That suit was decided 
in 1914 when it was held that Musammat 
Indi had contracted an intimacy with Hari 
Singh but that it was not proved that 
she had married him. It was further held 
that mere unchastity was insufficient to 
cause forfeiture of her estate and that even 
if the karewa marriage was held estab- 
lished that, also, would. not cause a forfeiture, 
as the alleged husband was a cousin of her 
first husband. 

It was thus judicially held that there : 
was no marriage up to 1914. Musammat Indi, 
however, continued her connection with 
Hari Singh and a son was born to them, 
Hari Singh then died on llth August, 


1918, and his land was mutated in favour 


of one Bachittar Singh and of the son born 
to Hari Singh and Musammat Indi, One 
brother of Musammat Indis deceased 
husband and his nephew have now in- 
stituted another suit on the ground that 
Musammat Indi contracted a marriage with 
Hari Singh in December 1914 after the 
first suit had been dismissed. The trial 
Court held that no karewa had been proved 
and that the suit was barred by time as 
well as by the principle of res judicata. , 
On appeal the learned District Judge held 
that there was no proof of a subsequent 
karewa but that marriage could be pre- 
sumed on the basis of long cohabitation. 


 ' "He also found that the suit was not barred 


by time or by the principle of res judicata. 


' He accordingly decreed the claim. 


It is true that a presumption of marriage 
may arise from long cohabitation, but if it 
is known that the connection started in 


, mere concubinage this presumption cannot 
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arise. Relations or eonditions of persons or 
things once ‘shown to exist are presumed 
to continue until the contrary is proved, 
see the commentary in Woodroffe and 
Ameer Alis Law of Evidence at the top 


of page 778 and footnote No, (4) on the. 


same page which is to the effect that if it 
is proved that’ was an unmarried woman 
ata certain. date, the presumption is that 
She continues so until proved to have 
married. In the present case admittedly 
there is no proof-:of any marriage’ and 
there is a judicial decision between the 
Same parties or their: representatives that 
she was not married in 1914 but was liv- 
ing as a concubine of Hari Singh then. 
There can, therefore, be no presumption of 
marriage. The fact that the son of Musam- 
mat Indi was allowed to sueceed along 
with another son of Hari Singh does not 
advance the case in any way and this state 
of affairs may still be challenged. 

‘It is clear, therefore, that it must be held 
that there was no re-marriage of Musam- 
mat Indi. That being the case, the pre- 
vious litigation is a bar to any relief. 

I aceordingly accept the appeal and dis- 
miss the plaintiffs’ suit with, costs through- 


' out, 


R. L, Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIGINAL Orvin Suir No. 508 or 1926, 
September 24, 1920. 

Present:—Mr. Lobo, A. J. C. 
iJgssrs, OSMAN SALEH MAHOMED 
—PLAINTIFFS 

versus 
Messrs. KHANOOMAL SATRAMDAS 
— DEFENDANTS, 

C. P. C. (Act V of 1908), O. XXI, rr. 56 to 62, 
inquiry under, scope-gf—PDfficult questions, whether 
to be gone into. 

Though it isobjectionable in summary proceedings 
such as are contemplated in rr. 58 to 62 of O. XXI, 
©. P. C., to decide intricate questions of law, there is 
nothing to prevent the Court from deciding a.plain 
question of fact, even though the decision thereof in- 
volves to some extent an inquiry into the title of the 
applicant. Though in some cases the Court may think 
proper that there should be as full investigation as 
if a suit wgre instituted for the very purpose of try- 
ing the question, in other cases it may also be a 
most prudent and proper course to deliver an opinion 
on such factsas are before the Court at the time, 
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leaving the aggrieved.party to bring a suit which the . 
law allows him. [p. 888, col. 2; p. 889, col..1.] 

Sardhari Lal v, Ambika Pershad (1) and Najimun- ' 
nessa Bibi v. Nacharuddin Sardar (2), followed. E 

Application by Mulchand Tikamdas under . 
O. XXI, r. 58 and O. X XXVIII, r: 8, C. P. C., > 
for raising attachment on motor-car attached 
by plaintif. - 4 
a Pahlajsing B. Advani, for the Plaint-: 
1115. l ' 
Mr. Kodumal Lekhraj, for the Defendants; 
Mr. Dingomal Narainsing, for the Ap- 
plieant. ' 

JUDGMENT.—On an application un-- 
der O. XXXVIII, r. 5, C. P. C., by the 
plaintiffs in this case, motor-ear No. 1383, 
Taxi No. 27, lying with a firm of’ coach- 
builders, Karimji Ghulam Hussein 4 Co. 
has been attached before judgment. < 

This is an application under O. X XXVIII, 
r. 8, O. P. C. by Mulehand Tikamdas to. 
raise the said attachment on the ground 
that he had purchased the motor-car in 
question from the defendants on 14th June, 
1926, and that at the time of the attach- 
ment the motor-car was in the hands of 
the coach-builders in trust for him. 

The applieation is opposed by the plaint- 
iffs in the suit. 

Under O. X XXVIII, r. 8, O. P. C., "Where 
any claim is preferred to property attach- 
ed before judgment, such claim shall be 
investigated in the manner...provided for 
the investigation of claims to property at- 
tached in execution of a decree for the pay- 
ment of money.” : 

The procedure, therefore, applicable in : 
this matter is that laid down in O. XXI, 
rr. 08 to 62 

Now the limits ofan enquiry under O. 
AXI,r. 58 are those laid down by their 
Lordships ofthe Privy Council in the case 
of Sardhari Lal v. Ambika Pershad (1): . 

“The Code does not prescribe the extent 
to which the investigation should go; and 
though in some cases it may be very pro- 
per that there should beas full an inves- 
tigation asif a suit were instituted for the 
very purpose of -trying the question, in 
other cases, it may also be the most pru- 
dent and proper course. to deliver an 
opinion on such facts as are before the 
Court at the time, leaving the aggrieved 
party to bring the suit which the law allows 
to him.” : 

Though it is certainly objectionable- in 
summary proceedings such as are contem- 

(1) 15 O. 521; 15 I. A. 123; 5 Sar. P. O. J. 172; 12 Ind. 


Jur. 210; 7 Ind. Dec. (N, 5) 931 (P. C.). 
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plated in. rr. 58.to- 62. of. O. XXI to.decide 
intricate questions of law, there is nothing 
to prevent the Court from deciding a plain 
question of fact even. though the decision 
thereof involves to some extent an enquiry 
into the title of the applicant: Najwnun- 
nessa Bibi v. Nacharuddin Sardar (2). 


In the present matter there arises a plain’ 


question of fact. It involves to some ex- 
tent the question of the applicant’s title 


to the motor-car in question. I am of opin- ` 


jon that I shall not be exceeding the 
limits. of an enquiry under rr. 58 to 62 of 
O. XXI, C. P. C. as laid down by the 
authorities by discussing at some length 
and deciding this plain question of fact. 
Karimji, Ex. -27, is the proprietor of 
Karimji Ghulam Hussein & Co. He states 
that the applicant and Kishnomal one 
of the defendants, came to him together 
and fixed with him the charges for repair- 
ing the motor-car; that both the applicant 
and Kishnomal used to come to him to 


ask him to expedite the repairs, but on, 


one occasion the. applicant came alone. 
Exhibit 23 is the witness’ bill for repairs 
and is made out in. the name of the defend- 
ant Kishnomal. 

Ranchore, Eix.19, states that the applicant 
and Kishnomal came to Karimji’s. shop 
where he met them; that Kishnomal asked 
him to repair the hood of the car; that 
in his presence he spoke to Karim]i about 
painting the car; that he settled his charge 


‘with Kishnomal; that the applicant and 


Kishnomal came to the Bori's shop once or 
twice together and that once or twice 
Kishnomal came alone. 

Reading the evidence of these two -wit- 
nesses together, there can be no doubt that 
in the matter of repairing the motor-car in 
question after 14th June, 1926, Kishnomal 
the defendant took'a leading part. It is 


‘rather difficult to understand that he should 


have done this, if he had already disposed 
of the car and had no interest therein. : 

In his evidence thé applicant Mulehand 
(Ex. 3) states that during the 25 or 26 days 
during which he plied the “car for hire, on 
three occasions Kishnomal accompanied the 
chauffeur and looked ‘after the business, 


- Again it is somewhat difficult’ to under- 


‘stand why Kishnomal should have done 
‘this when he had no interest in the motor- 
ear. 

It is very important in dealing with this 


... (2) 83 Ind. Cas. 233; 51.0. 548; 39 O. L. J. 418; A. I. 
R. 1924 Cal. 744, S 
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matter to consider the :circumstances of the 
applicant Mulchand Tikamdas who alleges 
that this motor-car belongs to him. 

_ Itis established in the:evidence that he 
is a boy of 21 years of ageliving with his 
father at  Malir, that beyond being an 
assistant in a groceryshog on a salary of 
Seventeen or nineteen rupees per month, 
he has never doneany business in his life. 
His father is a hawkerof fish. It is extremely 
difficult to understand that a boy of 21, so 
circumstanced, should have been allowed 
by his father to pledge the family orna- 
ments for-Rs. 750 . for the purpose of 
purchasing a motor-car and starting a taxi 
business withit. The applicant had never 
done any business in his life, he was a 
boy of 21 years of age, living at Malir, and 
it is inconceivable that his father would 
have gone to the length of pledging the 
family ornaments to raise capital to put 
this boy into business in Karachi. 

It is to be noted in this connection that 
the applicant's fathar hasinot been examined 
as a witness. I feel little doubt that this 
omission on the part of the applicant is 
deliberate, because he feels that his father 
will not support him with regard to the 
fact that the pledge of ornaments, if there 
was any such pledge, was for the purpose 
of raising capital to start a taxi-business. 

The applicant is a close relation of Kish- 
nomal, being his cousin. His conduct when 
this suit was filed and an attachment order 
was made is highly suspicious. He states : 
. "Aftersaleofthe defendant's goods attach- 
ed by the Nazir, I conceived the idea of 
starting a dry fruit business. Finding the 
premises ofthe defendant vacant I thought 
it would be a good idea to secure thege for 
my business. I went to the landlord. He 
asked for Rs. 36 per month and three 
months’ rent in advance. . I told theland- 
lord I would consult my people and put 
my board on the premises. On the same 
day lfixed my board on the premises. I 
bought & board hadit painted, my name 
put on it, all on the same day. l locked 
the premises up that night. Next morning 
I gave up the dried fruit business project 
and removed my lock and board. I did geo 
as my father refused to help me.” 

. It would certainly appear from the above 
statement that thedefendants had succeeded 
in seereting from the Nazir, .a portion of 


their stock-in-trade and that they were 
attempting to carry on their business after 
the attachment in thename of the appli- 
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eant. . There seems to: be no other explana- 
tion for this curious conduct on the part 
of the applicant. The idea that after having. 


launched into a taxi-business he was im- 


mediately going to start a dry fruit busi- 
ness andthatthe idea was conceived and 
practically earried out within the space of 
twenty-four hours is too preposterous to be 
believed. 

It is in thelight of allthese facts and 
circumstances that the main evidence 
prought by the applicant is to be weighed. 

Exhibit 4is the receipt forthe. purchase- 
money of the motor-car, The only independ- 
ent witness as to what, how and under what 
circumstances this receipt was made out 
would have been the writer Harchandrai. 
He has not been called in evidence. Ex- 
hibit 5 indicates a transfer of the;motor-car 
in the Motor Vehicles Register maintained 
by the Police Department. There is no 
necessary connection between Exs, 4 and 5 
and to my mind Ex. 5 standing by itself is 
not of much value. Transfers are effected 
in the Motor Vehicles Register on a mere 
application signed bythe transferor and 
transferee, Pamanmal, Ex. 18, and Somimal, 
Ex. 17, are the witnesses to the execution 
of Ex. 4. Pamanmal is the brother-in-law 
of one of the defendants. Somimal is 
an old servant of the defendants. Their 
statement as to how and why they, 
happened to be at the defendants’ shop at 
the time of the execution of Ex. 4 is by no 
means satisfactory. The applicant himself 
states that he cannot say why these wit- 
nesses had come te the defendants’ shop. 
The witness Somimal besides states very 
clearly that he knows nothing about the 
sale of the motor-car. 

Exhibit 13 is a rokar entry relating to 
the transaction setup by the applieant. The 
corresponding khata entries are irregular 
and in a book irregularly kept. It is im- 
possible in the circumstances to place much 
reliance upon'entriesin the books of defend- 
dants and I am not prepared to rely on th 
entries in the rokar. l i 

Exhibit 7 is a bill for electro-plating 
dated 10th July, 1926, in thenameoi the 
applicant. Damaji who has sent the bill 
has not been examined and it is impossible 
to say under what circumstances Ex. 7 
came to be made out in the nameof the 
applicant. 

‘Then there is the allegation by the appli- 
eant that he hired a garage for this motor- 
ear from. the firm of Haji Dossal & Sons. 
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Àn entry has been produced signed by.& 


relation of Ahmad Haji Dossal showing . 
"the receipt of fifteen rupees as garage hire. 


Ahmad Haji Dossal has been examined as 
a witness by the plaintifis and at the very 
least his evidence throws very considerable. 
suspicion on the entry in the note-book 
relied upon by the applicant. Thereis no 
connection between Ahmad Haji Dossal 
and the plaintiffs and no reason, therefore, 
‘why he should give evidence against the 
applicant, 

. Theomal, Ex. 16, is the shop-keeper who 
is alleged to have advanced Rs. 750 to Mul- 
chand Tikamdas on a pledge of ornaments. 
He admits that he has a shop close to that of 
the defendants but in any case the accounts 
he produced did not inspire any confi- 
dence. 

Considering the evidence as a whole I am 
of opinion that it fails to establish the 
applicant's claim even in a summary in- 
quiry such as I have held. To my mind 
the coach-builders Karimji Ghulam Hussein 
& Co. are in possession of the motor-car in 
question on behalf of the defendants. 

The claim of the .applieant is dismissed 
with costs, 


P, B. A. Application dismissed, . 





LAHORE HIGH COURT. 
Frest Civic APPEAL No. 261 or 1922, 
October 21, 1926. 
Present:—Mr. Justice Broadway ‘and 

Mr. Justice Zafar Ali. 
KANSHI RAM—PrLatntirr— 
APPELLANT 


e ^ 


persus 
BAIJ NATH—Venpor anD GOPI OHAND. ~- 


— VVENDBE—DRBFENDANTS—RRSPONDENTS.. 

Contract Act (IX of 1872), s. 5ó— Time of perform- 
ance of contract—Time, whether of essence of 
contract—Transfer of Property Act (IV of 1882), s. 55 
(6) (b), application of, to Punjab—Earnest money 
of Rs. 100 or more paid up—Agreement to sell, com- 
‘pulsory registration of—Registration Act (XVI of 
1908), s. 12. « 
. Section 55, Contract Act, does not lay down any 
principle which differs from those that obtain in 
England as regards contracts for the sale of land by 
which equity in such a ease looks, not at the letter, 
but at, the substance of the agreement in order to 
ascertain whether the parties, notwithstanding that 
they name a specific time within which completion is 
to take place, really intend no more than that it 
fore al place within a reasonable time. [p. 891, 
eol. 2. 


* | 
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. "Jamshed Khodaram Irani v. Burjorji Dhunjibhai 
- (1), followed. i . 


. Where earnest money. has been paid to the amount 


of Rs. 100 or upwards an agreement to sell becomes 


compulsorily registrable. [p. 892, col. 1.] 
Dyal Singh v. Indar Singh (2), followed. 
First appeal from the decree of the 


E Senior Subordinate Judge, Lahore, dated 


the .30th/31st October, 1921. 
Messrs. Durga Das, Mukand Lal Puri 
and Bakhshi Tek Chand, for the Appellant. 
Mr. Amar Nath Chopra and Lala Badri 


Das, R. B., Messrs. D. C. Rali and Balkishan `. 
' Mehra, for the Respondents. ` 


JUDGMENT.—This was a .suit for 
specific performanee by the defendant Baij 
Nath (one of the two respondents in this 
Court) of a contract for the sale of a build- 
ing site, or in the alternative for the re- 
turn of the earnest money and for damages. 

Baij Nath did not deny the contract 
but asserted that it had been broken by 


. the plaintiff and not by him. The terms 


of this contract, as embodied in the receipt 
dated the 25th November, 1918, which the 
defendant gave for the earnest money 
(Rs. 500) were briefly these:—The sale 
was tobe completed within one month and 
the purchaser was to pay the costs of exe- 
cution and registration of the deed of sale. 
He was to forfeit earnest money if he should 
fail to have the deed executed and regis- 
tered within the said period. If the seller, 
on the other hand, should resile from the 
agreement he was to return the earnest 
money and pay Rs. 500 as damages. : 

Some 2i months after the date of this 


agreement, 2. e., on the 11th February, 1919, 


the plaintiff purchaser instituted a suit for 
Rs. 1,000 damages, but on the 19th No- 
vember, 1919, he filed an application to 
withdraw from the suit and to institute a 
fresh suit for specific performance of the 
contract. This application was granted the 
same day and he filed the present suit on 
the 25th November, 1919. This has been 
dismissed by the trial Court who came to 
the following conclusion :— 

(1) That time was of the essence of the 
contraet; 
| (2) that by his first suit the purchaser 
waived any claim he might have had for 
specific performance ; 

(3) that the plaintiff failed to do all that 
he was bound to do to enable the defend- 
ant to perform bis part of the contraet: 


- and 


(4) that! the subsequent sale to defendant 


No. 2 was fietitious and that defendant 
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No. 2 .was not a transferee in good faith. 
The terms of the agreement. sued on are 
similar to those of the one which , was the. 
basis of the suit in Jamshed Khodaram 
Irani v. Burjorji Dhunjibhai (1) in which 
their Lordships of the Privy Council held. 
that "time was not of the essence of the 
contract" and observed that “s, 55 of the 
Contract Act (IX of 1872) did not lay down 


.any principle whieh differed from. those 


that obtained as ‘regards contracts for the 
sale of land by which equity in such a 
case looks, not at the letter, but at the sub- 
stance of the agreement in order to ascer- 


tain whether the parties, notwithstanding 


that they named a specific time within - 
which completion was to take place, really 
intended no more than that it should take 
place within a reasonable time.” So the 
question is: Wasthe present suit insti- 
tuted within a reasonable time? ‘The 
period specified in the agreement expired 
on the 25th December, 1918 and the suit 
was filed about eleven months after that. 
This was an unreasonably long period and 
the circumstance that the purchaser had 
spent a long portion of that interval in 
conducting a Suit for damages in ignorance 
of his right to enforce specific performance 
cannot be accepted as sufficient for condon- 
ing the delay. 
. As regards (2) it may safely be inferred 
that plaintiff had originally nointention of 
enforcing specific performance of the con- 
tract and so chose to sue for damages only, 
He might not have been precluded there- 
by from changing his mind but he should 
have done as early enough to avoid the 
plea of waiver. As he carried on the first 
suit for nine months that must be deemed 
sufficient to create in the mind of the seller 
and every body else the impression that 
he intended no longer to purchase the 
land and in that belief the seller was en- 
titled to re-sell the property. The plaintiff's 
allegation that he sued for damages under : 
a wrong legal advice cannot be accepted 
as true because that suit was instituted 
through an old legal practitioner of great 
experience. The presumption is that he 
sued for damages beeause he was no longer 
anxious to get the land. 

The third finding of the Court below 
is based on sufficient evidence. The pur- 


(1) 32 Ind. Cas. 246; 40 B.289; 30 M. L.J. 186; 3 

L. W. 239; 19 M. L. T. 184: 14 A.L.J. 225: (1916) 1 

. M. W. N. 229; 18 Bom. L. R. 163; 23 C. L. J, 398; 20 
O. W. N. 744; 43 I. A. 26 (P. O.. 


Boe 


chaser failed to tender a conveyance to- 


the seller and though -the requisition 
made by him for a copy of the seller's title- 


deed was eventually complied with he made 
no. offer to pay money to the seller to en- 


able him to execute a deed of sale. Pro- 
ceeding on the efroneous presumption that 
it was for the-seller to tender a conveyance 
the plaintiff asked. him to do so and then 
rejected on flimsy grounds the ‘one tendered 
by him. The plaintiff presumably knew the 
gite. Itis situated in front of his house 
and he got prepared a correct plan of it. 
There is. nothing to indicate that the seller 
would have objected to the sale of that 
“plot, Thus it cannot be said that the seller 
failed to do anything that he was bound 
to do towards the completion of the sale. 
On the other hand, it is clear from his 
letter, Ex. D-2, that he was anxious to com- 
plete the sale within the period specified 
in the agreement, He was, therefore, not 
liable to return the earnest money or pay 


damages. | | mE 
` Before concluding our judgment there 


is one other point whieh may be noted here. 


The receipt referred to above has not been 
printed, but from the portion of it which 
appears in the judgment of the Court 
below it is clear that it constitutes an agree- 
ment tosell and this being so it should 
have been stamped as such. Further it re- 
quired registration according to recent deci- 
sion of their Lordships of the Privy Council 
in Dayal Singh v. Indar Singh (2)in which 
it was held that where earnest money has 
been paid tothe amount of Rs. 100 or up- 
wards the agreement to sell become com- 
pulsorily registrable by virtue of the pro- 
visions of cl. (6) (b) of s. 55 of the Transfer 
of Property Act. Mr. Durga Das points 
out, that the Transfer of Property Act is 
notin force in the Punjab. But presum- 
ably that was known to their Lordships 
ofthe Privy Council and in spite of that 
they applied the principle of s. 55, cl. (6) 
(b) to a case from the Punjab. Thus, the 
plaintiffs suit must fail for this reason 
-alone that the contract sued on, though 
reduced to writing, had not been registered 
-and was not admissible in evidence. It is 
idle on the part of the plaintiff-appellant's 
-Counsel to contend that the contract to sell 
was oral and that the receipt was only a 
v (2) 98 Ind. Was. 508; A. I. R. 1926 P. C. 94; 24 A. L. 
“J. BÓT: (1926) M. W. N. 602; 3 O. W.N. 634; 2AL. W. 
1396; 44.0. L. 4.97; 7 P. L. T. 661; 28 Bom. L. R. 1372 
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memorandum of the terms agreed.upon 
because no oralagreement "was alleged nor. 
proved and the receipt was relied upon in 
proof of its terms. T 
“The plaintiffs appeal must fail and we 
dismiss it with costs, | 
E. L. Appéal dismissed. .. 
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LAHORE HIGH COURT. 
Civin REvisroN No. 193 or 1920. 
October 21, 1926. 
Present:—Mr. Justice Dalip Singh. 
JAGAN NATH-—PzriTIONER. 
VETSUS a 
MUNNA LAL AND oTHERS— RESPONDENTS. . 

Limitation Act (IX of 1908), s. 6— Punjab Courts 
Act (VI of 1918), s. 44—Limitation—Time spent in 
prosecution of another remedy, exclusion of —Failure 
to extend time—Revision—Error of law—C. P. C. (Act 
V of 1908), s. 116, 

Ordinarily when two remedies (e.g, appeal.and 
review) are open to & person, his prosecution ofthe 
one is a good ground for extending time for the 
other. 

Á refusal to extend time where it ought to be 
extended under s: 5, Limitation Act, is only an error 
of law and.cannot be interfered with in revision. 

SU dana aga a Sethuram v. Chinnathal (1), fol- . 
lowed. 


Petition under s. 44 of Act VI 1918 and 
s. 107 of Government of India Act against 
a decree of the District Judge, Delhi, dated 
the 16th December, 1925, confirming that 
of the Sub-Judge, Fourth Class, Delhi, . 
dated the 10th August, 1925/4th Novem- 
ber, 1925. 

Mr. Sardha Ram, R. S., for the Petitioner, 
Mr. Shamair Chand, for the Respondents. 

JUDGMEN'T.—In this ease the peti- 
tioner obtained a decree on à mortgage, 
Thereafter a declaratory suit was brought 
by the respondent alleging. that he was 
the real owner ofthe mortgaged property. ' 
The suit was decreed ex parte and thereafter 
ihe present petitioner applied for the set- 
On the 
10th August, 1925, this application was dis- 
missed in default under O. IX, r. 8 of the 
C. P. C. The plaintiff applied to restore 
the suit on the same day and put in an 
affidavit stating that he had .been present 
when the ease was called, that he obtained 
the permission of the Court to call his: 
Pleader, that within a few minutes the 
.Pleader game, but it was found that in the | 


1 
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interval the application had been dismissed 
in default. The Court dismissed this ap- 
 plieation in a short order dated the 4th 

November, 1925, holding that he had waited 
till the- last moment for the applicant 
and his Counsel. The order shows that it 
was past 3 pP. M. when the application was 
dismissed in default. It was not past 4 P. M. 
It is not very clear to me what the 
‘Court meant by saying that he had waited 
till the last moment. The order had also 
not dealt with the specific facts alleged in 
the affidavit. Thereafter, the plaintiff ap- 
pealed on the 4th December, 1925, tothe 
Court of the District Judge. The learned 
Judge held that no appeal lay against the 
‘order of 4th November, 1925, refusing to 
restore the case. He held that the appeal- 
able order, if any, was that of 10th August, 


“1925. But he further held that as the 


appeal was instituted on 4th December, 
1925, it was, therefore, clearly time-barred. 
He refused to apply Art. 5 of the Limitation 
Act.on the ground that the appellant had 
two remedies open to him, 4. e., either to ap- 
peal or move the lower Court for “review 
of judgment.” The petitioner had chosen 
the latter course and failed, and, therefore, 
there was no good reason for extension, 

 .Nowitseems to me that the learned Dis- 
trict Judge was quite wrong in his view of 
the law on the point. I should have 
thought that, ordinarily speaking, when the 
Code gives two remedies to a person his 
prosecution of the one would be a very good 
ground for extending time for the other. 
Butthe respondent in the case has raised 


a -preliminary objection that no revision 
lies because ‘at best, this isonly an error - 


of law. Various rulings have been cited 
by Counsel on. both sides, but the case 
that comes nearest to the present is Thanda- 
yuthapani  Sethuram v. Chinnathal (1). 
Following this ruling it seems to me that 
the preliminary’ objection must prevail 
and that I must reluctantly dismiss this 
application. I make no order as to costs, 

OR s Petition dismissed, 


. (1) 24 Ind, Cas. 872. 


ABDUL GAFFAR 9. P; B. DOWNING. 


- 803 


: PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 135 
or 1922. 
December 18, 1925. 

Present:—J ustice Sir Jwala Prasad, Kr., 
and Justice Sir John Bucknill, Kr. 
Shaikh ABDUL GAFFAR AND OTHERZ— 
-PLAINTIFFS—APPELLANTS 

, versus 
F. B. DOWNING AND oTHERS—DEFENDANTS 
—— RESPONDENTS. 
Bengal Patni Taluks Regulation (VIII of 1819, ss. 5, 
li—Bengal Tenancy Act(VIII of 1885), s. 195 (c)-—Sale 
of patni-—Unregistered transferee of tenant—Right to 


set aside sale— Landlord not suing for rent in one 
year—Remedy under general law, whether lost-—Bihar 


. and Orissa Public Demands Recovery Act (IV of 1914), 


s. £6—Benami patnidar—5Sale against recorded patni- 
dar, effect of—Marfatdari receipts, whether create 
tenancy. 

Marfatdari receipts do not constitute the relation- 
ship of landlord and tenant between the payer and 
the payee, nor any recognition of the right as'a tenant 
in the payee. [p. 895, col. 2. 

Where a tenure is sold by z landlord for arrears 
of rent due therefor in a proceeding against a recorded 
tenant the purchaser acquires the tenure free from any 
incumbrances created upon it by the defaulter. The 
whole tenure passes at sucha sale including the 
interest of a transferee of the recorded tenant who has 
not been recognised by the landlord and who has 
not been recorded. An unrecognised transferee of a 
landlord has no right to impugn a sale in proceedings 
against the recorded tenant on the ground that he 
was not made a party to the proceedings relating to 
the sale. [p. 896, col. 2.] 

An unregistered transferee of a tenant has an 
interest independently of the Regulation and can 
impugn a sale under the Regulation ifit is void on 
account of illegality or fraud. [p. 897, col. 1.] 

Until the conditions prescribed in s. 5 of the Bengal 
Patni Taluks Regulation are fulfilled, a landlord is not 
bound to recognise a transfer by the tenant and he can 


“continue to hold the recorded tenant liable for the 


rent. [p. 896, col. 2.] 

À landlord who does not realise his rent within one 
year, though he loses the summary remedy under the 
Regulation, can recover the rent under the general 
law. [p. 899, cols. 1 & 2.] 

The purchaser under a private arrangement from 


‘a recorded tenant isa representative of the recorded 
"tenant and is, therefore, bound bya decree passed 


against the latter in the absence of fraud. i[p. 899, col, 
2; p. 900, col. 1.] 


Appeal from a decision of the Sub-Judge,. 
Purnea, dated the 7th Kebruary, 1922. 

Messrs. Khurshaid Husnain and S. M. 
Naimatullah, for the Appellants. 

Messrs. Sultan Ahmed and Sambhu Saran, 
for the Respondents. 

JUDGMENT. 
Jwala Prasad, J.—The plaintiffs, 


who arethe appellants before us, claim to 


recover possession of an 8-anmas share 


‘of a patni talug mahals Khoragach, Bor- 
-masea, Dipnagar, Kantari and Sedabad in 
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Pergana Fatehpur-Sedia, District Purnea, 
upon a declaration of their title thereto 
and upon a declaration that the sale of 
the patni on 4th November. 1920, in exe- 
cution ofa certificate debt for arrears of 
rent under Bihar and Orissa Public De- 
mands Recovery Act (IV of 1914), is fraudu- 
lent, illegal, null and void and not bind- 
ing upon them, 

The 16-annas disputed patni  ialuq 
was originally owned by the defendants 
Nos. 2 and 3, Janardan Prasad Thakur 
and Tirpurari Prasad Thakur, who, for 
convenience sake, will hereafter be referred 
toas the Thakur defendants. 

Previous to the present sale in question, 
the patni was sold in execution ofa certi- 
fieate debt for arrears of rent and was 
purchased by defendant No. 4, Haji Shaikh 
Majidur Rahman. By a.compromise, the 
auction-purchaser, defendant No. 4, 
tained the 8-annas share and the other 
8 annas share went to the Thakur de- 
fendants. Thus defendants Nos. 2—4 be- 
came owners of the patni taluq in 1909 
and their names were recorded in the régis- 
ter of the zemindar, defendant No. 1. 

Defendant No. 5 is the, purchaser of 
.the patni talug at the auction-sale now 
‘sought to be set aside. 

Defendant No. 4 isa step-brother of the 
plaintiffs and in 1907 was appointed guar- 
dian, under the Guardians and Wards Act 
(VIII of 1890), by the District Judge of 
.Purnea, ofthe two plaintiffs and his other 
brothers, Abdul Wahab, Abdul Halim, 


Abdul Samad, Abdul Sattar and Muham- 


‘mad Siddique who were all minors at that 
time. Plaintiff No. 1, Abdul Gafar, and 
his two brothers, Abdul Sattar and Abdul 
Siddique, attained majority in the year 
1916 and the guardianship of Haji Shaikh 
‘Majidur Rahman ceased. By a compro- 
mise petition, Ex. 3, filed before the Dis- 
trict Judge on the 26th February, 1915, 
Haji Shaikh Majidur Rahman's guardian- 
ship was withdrawn from the person and 
' properties of theeremaining brothers also, 
namely, Abdul Jabbar, Abdul Halim, 
Abdul Wahab and Abdul Samad and in 
his place their mother Musammat Nasiban 
was appointed guardian: vide Ex. 5, extract 
from order-sheet in Miscellaneous Case 
. No. 21 of 1907. 
The plaintiff's case is that defendant No. 
4 purchased the patni talug at the first 
- certificate salein the year 1909 for himself 
as well asfor the plaintifis and his other 
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minor brothers; and that after the 8- 
annas of the patni was returned to the 
Thakur defendants, the plaintiffs and their 
other brothers remained in joint possession' 
of the remaining 8-annas share in the 
talug through defendant No. 4, Haji Shaikh 
Majidur Rahman, who alone was the re- 


corded tenant in respect of their moiety 


share. They further say that by a private 
family arrangement, their step-brother, 


defendant No, 4, ceased to have any share: 


in the patni taluq and the whole moiety 
share in the patni was allotted to the 
plaintiffs aud their full brothers, Abdul 
Wahab, Abdul Samad and others. 'The 
plaintiffs say that they and their brothers 
and not defendant No, 4 have been in ex- 
clusive possession of the said S8-annas 
share in the said patni talug and have been 
paying rent in respect thereof. Conse- 
quently the plaintiffs say that the certi- 
ficate should have been issued in their 
names and notice thereof should have been 
served upon them and not upon Shaikh 
Majidur Rahman, who had ceased to have 
any concern with the patni talug, and 
they impugn the certificate proceedings 
and the sale held in execution thereof as 


having been brought on account of fraud 
and collusion of defendants Nos. 2—5, who 


are inimically disposed towards them in 
order to deprive the plaintiffs of their share 
They also say that on account 
of collusion, the processes were not served 
in accordance with law and the service 
returns were fraudulently obtained in col- 
lusion with the Court peon, and the 
plaintifis were kept -out .of knowledge 
thereof with the result that the property 
in dispute was sold for a very inadequate 
value. 
Defendant first party, No. 1,. Manager, 
Court of Wards, filed one written state- 
ment and defendant No.5, of the third 
party, filed another written’ statement. 


They deny that there was any fraud or 


collusion in the preparation or issue of the 
certificate, the service of processes or in 
the sale in execution of that certificate. 
They also deny that the plaintiffs have any 
interest in the patni or that they ever paid 
any rent in respect ofit or that there was 
any private partition between the plaintiffs 
and their co-sharers. They deny any 
knowledge of the plaintiffs possession ag 
patnidars or that there was any collusion , 
between them and the other defendants in ' 

bringing the property to sale, They assert. ` 
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that the. property was sold at an adequate 
price and that the notice and other pro- 
cesses were duly served in accordance with 
law and that the plaintiff not having 
been recorded in the office of the zemindar 
as holders of the patni had no right to the 
certificate being issued in their names 
or any process being served upon them 
“and that they have no status to bring the 
suit. 

Lhe Subordinate Judge dismissed the 
plaintiffs suit holding that the certificate 
was properly drawn up and issued and 
that the processes, including the sale pro- 
clamation, were duly served and were not 
fraudulently suppressed as alleged by the 
plaintiffs inasmuch as their servant, Yusuf, 
bade atthe sale up to Rs. 6,000 and that 
the price fetched at the sale, Rs. 7,000, 
was not, in any way, inadequate. Inas- 
much as the plaintiffs did not get their 
names recorded, the learned Subordinate 
Judge held that they were not entitled to 
be made party to the certificate proceeding 
or any notice served upon them even if 
they had any interest in the tenure and 
the purchaser at the auction-sale acquired 
good title, 

The principal contention in this appeal 
of the learned Advocate on behalf of the 
appellants is that the plaintiffs’ title to an 
8-annas share in the patni tuluq has 
been conclusively established and that their 
‘title and interest therein is not affected by 
the sale of the patni inasmuch as they 
were not parties to the certificate proceed- 
ings. The plaintiffs base their title upon 
the auction-purchase of the patni in 1909 
- jn the name of their step-brother, defend- 
ant No, 4, in execution of a certificate 
sale for arrears of rent. They say that de- 
fendant No. 4 at that time was guardian 
appointed by the District Judge, under 
the Guardians and Wards Act (VIII of 
.1890) of the person and property of the 
plaintiffs and their other minor brothers, 
‘and that subsequently, on the 25th Feb- 


. ruary, 1915, by a private partition, the 


8-annas share in the patni taluq was 
allotted to the share of the plaintifis and 
their other brothers. For this they rely 
upon an inventory or takhtabandi filed with 
the petition, Ex. 3, dated ,the 25th Febru- 


„ary, 1915, in Miscellaneous Case No. 21 of 


1907. In thatinventory this property has 
been described as having been allotted to 
the plaintiffs and their other brothers. De- 
fendant No. 4 wasa party to the petition 
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and signed it. In para. 3 ofthe petition, 
referring to the takhtabandi, itis stated as 
follows:— 

"The parties shall execute within three 
months a taksimnama or partition deed of 
the properties in accordance with the terms 
of the parties." 

Abdul Gaffar, plaintiff No. 1, in his evi- 
dence admits that à deed of partition was 
drawn up but was not registered. As to 
actual possession over the property he' says 
that he has neverhad theoccasion to goto the 
mahals and his servants looked after it, and 
names one Narayan Cbaudhry as his T'ahsil- 
dar. He also says that the papers showing 
collections are kept, but neither any collec- 
tion papers have been filed nor has any 
Tahsildar been examined. 

The plaintiffs then rely upon the peti- 
tion, dated the 13th January, 1920, Ex. 2, 
filed by defendant No. 4 in the certificate 
the plaintiffs 
along with their brothers-and their mother 
are in possession of the property and that 
it belongs to them and that he himself 
had no concern with it. This petition of 
disclaimer by defendant No. 4 cannot con- 
fer any right upon the plaintiffs. They 
must prove their title and possession by 
better evidence. The plaintiff No. 1 be- 
came major in the year 1915 and both the 
plaintifis were released from the guardian- 
ship of their step-brother, defendant No. 4. 
If they had been in possession of the pro- 
perty they would have been in a position 
to give better evidence. The only evidence 
is the oral statement of the plaintiff No. 1 
and, in my opinion, this is not sufficient to 
establish the plaintiffs’ possession over 
the property in dispute. No doubt, the 
rent receipts and chalans, Exs. A and 1 
to 1 (e) show that rents used to be paid 
by the plaintiffs; but in all these receipts 
they have been mentioned as marjatdars 
meaning that the rents were paid through 
them, The payments were made by them 
not as tenants of the holding but on be- 
half of the recorded tenant, Majidur Rah- 
man, whose name is mentioned in the re- 
ceipts as tenants. Such marfaidari re~ 
ceipts have been held as not constituting 
any relationship between the payer and 
the payee, nor any recognition of the payee'g 
right as tenant. These receipts, therefore, 
cannot prove any tenancy right of the plaint- 


iffsnor any recognition of such a right by 


the zemindar. Defendant's witness No, 5, 
Asgar Ali, the Head Olerk of tbe Oourt of 
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‘Wards, says that the plaintiff never asked 
him to substitute his name. Plaintiff No.1 
' himself admits that he did not file any 
application for mutation of his name and 
that he was aware that a fee of Rs. 5 on 
the jama is paid to the zemindar for effect- 
ing mutation. He was certainly conver- 
sant with the rules and practice on the 
subject as is stated by D. W. No, 1 Gowhar 
Ali, the certificate clerk, that the plaintiff 
No. 1, Abdul Qaffar, often used to come to 

the Collectorate. Therefore, the plaintiffs 
. for some reason or other knowingly and 
deliberately did not get their names regis- 
tered in respect of the share they claim in 
the patni. The plaintiffs are not clear 
about the extentof the interest they had 
in the patni. Plaintiff No. 1 says that the 
other two brothers are also interested in it 
aud thatthe plaintiffs’ share is only 4- 
annas. The petition, Ex. 2, also shows 
that not only the plaintiffs but their bro- 
thers and step-mother were all interested in 
the patni. 

The plaintiffs have failed to prove satis- 
factorily the interest claimed by them in 
the tenure in question and their possession 
thereof. Even if they acquired any inter- 
est by the auction-purchase of defendant 
No. 4 in 1909 and subsequently by allot- 
ment in the partition of family properties, 
they did not get their names recorded in 
the zemindar's sharista and allowed defend- 
ant No. 4to continue as recorded holder 
of the tenure along with the Thakur de- 
fendants Nos. 2 and 3. Oan they contend 
that their interest is not affected by the 
sale of the tenure for arrears of rent held 
in certificate proceedings under the Bihar 
and Orissa Public Demands Recovery Act 
(IV of 1914) against the tenants whose 
names were recorded in the zemindar's 
sharista? 

The tenure in question is admittedly a 
patni tenure and designated as “patni 
mahals" in para. 1 of the plaint. It is 
unquestionably governed by the Patni Re- 
gulation VIII of 1818 [Brindaban Chunder 
Sircar Choudhry v. Brindaban Chunder Dey 
Choudhry (1)] 'This is not disputed by 
the learned Advocateon behalf of the ap- 
pellanis. 

; By s. 30f the Regulation the tenure is 
"capable of being transferred by sale, gift 
or otherwise at the discretion ofthe holder 
as well as answerable for his personal debts 
- (1) LIA: 178; 13 B. L'R. 408; 21 W. R. 324; 3 Sar. 
P. 6. J. 365 (P. O.). x 
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and subject to the process of the Court .of 
Judicature in the same manner as other 
real property." The transfer, however, is 
subject to the payment of fees and secur- 
ity to the landlord as réquired by s. 5 
and until these conditions are fulfilled, 
the landlord has a right "to refuse to regis- 
ter and otherwise to give effect to such’ 
alienations by discharging the party -trans- 
ferring his interest from personal respon-' 
sibility and by accepting engagements of 
the transferee”: vide 8.5. The transferee 
can seek his remedy in the Civil Court to 
compel the zemindar to give effect to the 
transfer if the security tendered is not ac- 
cepted by the landlord: wides. 6. But 
until the registration of his name has taken 
place, the transfer does not affect the 
zemindars right and ib. does not create 
any relationship of ‘landlord and tenant. 
In spite of the transfer the landlord may 
ignore the transferee and may continue to 
hold the recorded tenant responsible for 
the rents and other obligations “imposed 
upon the tenure ; and if the tenure is sold 
by the landlord for the arrears of rent 
due therefor ina proceeding against the 
recorded tenant, the purchaser acquires the 
tenure free from any incumbrance created 
upon it by act of the defaulting proprietor, 
his representatives or assignees, the zemin- 
dar having an indefeasible right to hold 
the tenure answerable for the rent which 
is his reserved property in the tenure. The 
whole tenure at such a sale passes, and 
not only the right, title and interest of the 
recorded tenant, so that the interest'of an 
unrecorded transferee ceases and he has no 
right to impugn the sale upon the ground 
that he was not made a party tothe pro- 
ceedings taken by the landlordin selling 
up the tenure for the realization of his 
rent. 

The obligations of having his name re- 
corded in the landlord's sharista are the 
same in the.case of& purchaserin execu- 
tion of a decree other than a decree for 
arrears of rent due from thetenure. In 
the latter case the purchaser is not required 
to pay any fee, though he is liable to be 
called on to give security under the condi- 
tions of the tenure purchased: vide the 
last portion of s. 5. ; 

The zemindar can refuse to accept a 
tender or any amount of rent from un- 
registered transferee of a patni and he is 
not bound to recognize deposits of rent 
made by such a transferee in his own name; 
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vide the case of Saibesh Chandra v. Bono- 
wari Mukunda (2). 

The above is the effect of the various 
provisions in the Regulation and it was 
putin a nut-shellby Sir Comer Petheram, 
O.J., in the case of Joykrishna Mukho- 
padhya v. Sarfannessa (3). His Lordship 
observed as follows : ; 

“The effect of the provisions of those sec 
‘tions (ss. 0 and 6) amounts.to this, that upon 
an alienation or transfer by the patnidar 
the zemindar may exact a fee, which re- 
presents his profits, being the portion of 
his interest in the property whenever a 
transfer of the tenure is made, the amount 
of which is regulated by the Regulation 
itself; and further than that until, that fee 
has been paid, the zemindar shall not be 
bound to register the transfer, and further 
than that, until the transfer has been register- 
ed, he shall not be bound to recognizs the 
transfer in any way, that is to say, until 
his demand has been satisfied and re- 
gistration has been effected, the old tenant 
remains his tenant, and the relation of 
: Jandlord and tenant has not been created 
between him and the assignee of the 
putnidar, whatever the arrangement may 
be between the patnidar and his assignee.” 
“No doubt, as held in that case, an un- 
registered assignee, though he eannot 
claim to be a. tenant of the landlord and 
to release his assignor, yet has an interest 
independently of the Regulation and can 
‘impugn a sale held under the Patni Re- 
. gulations as being no sale at all and as 
— being void against everybody else. He 
can have the sale set aside on the ground 
ofits being illegal or irregular, or tainted 
with fraud. And if he succeeds in getting 
the sale set aside on the above grounds, 
he will be restored to the position which 
he had ‘before the sale. But he has no 
right.to have the sale seb aside upon the 
ground that he was.not a party to the pro- 
ceedings taken by the landlord. to realise 
his rent by sale of the holding. This view 
is supported hya string of cases quoted 
ab the Bar, which for the sake of reference 
are given hereunder: Nitayi Behari Saha 
Paramanik v. Hari Govinda Saha (4); 
Gyanada Kantho Roy Bahadur v. Bromomoyi 
Dast (5), Surendra Narain Singh v. Gopi 


| @) 4 Ind. Cas, 371; 10.0. L. J. 453. 
". (3) 15 O. 345; 7 Ind. Dec. (x. s.) 814. 
> (4) 26 0,677: 13 Ind, Dec. 8.) 1033, 

io 17 O, 162; 8 Ind, Dec, (N, 8) 647, - 


of 


ABDUL. GABÊAR v, f, B. DOWNING. | 


897 


Sundari Dasi (6), Luckhinarain Mitter v. 
Khettro Pal Singh Roy (7), Surendronath Pol 
Chowdhry v. Tincowrt Dasi (8), Rajnarain 
Mitra v. Ananta Lal Mondul (9), Sourendra 
Mohan Tagore v. Surnomoyi (10), Golam 
Sattar v, Prodyat Kumar Tagore (11) and 
ay Lal Biswas v. Nagimannessa Bibi 

The learned Advocate on behalf of the 
appellants has also cited a number of 
authorities, namely, Kali Kumar Ghosh v. 
Bidhu Bhushan Banerjee(13), Ishan Chunder 
Sirkar v. Beni Madhub Sirkar (14), 
Jagadish Chandra v. Sridam Mahata (15), 
Provash. Chandra Chatterjee v. Jahar-ud- 
din Mondal (16) and Gobinda Sundar Sinha 
an v. Sri Krishna Chakravarti 

On the strength of these authorities it 
is contended that a transferee.of a tenure 
is not bound by the sale in execution of a 
decree to which he was not a party. The 
authorities relied upon are either cases 
where the sale was brought about on 
account of fraud and collusion with a view 
to deprive the purchaser of his right, or 
are cases under the Bengal Tenancy Act 
the provisions whereof relating tothe sale 
or transfer of a'permanent tenure and re- 
cognition thereof by the landlord are differ- 
ent from those contained in the Patni Re- 
gulations. On the other hand, where a 
transferee, without any sufficient cause, 
omits to get his name registered, he is 
bound by the sale held in execution of a 
decree against the recorded tenant even in 
a. case governed by the Bengal Tenancy 
Act. For instance, vide Sham. Chand 
Koondoo v. Brojonath Pal Chowdhmy (18), 
Profulla Kumar Sen v. Salimuilah Bahadur 
(19), Jagadish Chandra v. Sridam Mahata 
(159), Provash Chandra Chatterjee v. Jahar- 


(6) 32 C. 1031; 9 C. W. N. 824. 

(7) 20 W.R. 380; 13 B.L. R. 146; 24 W, R.407«: 3 
Sar. P. O. J. 273 (P. C). ) 

(8) 20 C. 247; 10 Ind. Dec. (x. 8.) 167. 

(9) 19 C. 703; 9 Ind. Dec. (N. s.) 911. 

(10) 26 C. 103; 3 O. W.N. 38; 13 Ind. Dec. (x. 5 

0. a 


670. 
11) 51 Ind. Cas. 933; 29 C. L. J. 481. 
m) 73 Ind. Cas. 462; A, I. R. 1923 Cal. 527; 32 C. Li 
J. 222! 
m 10. Ind. Cas. 382; 16 O. L. J, 89. 
(s sd C. 62; 1C. W. N. 26; 12 Ind. Dec. (x. s.) 707 
F, LA l 
( (15) 44 Ind. Cas. 26. - 
16) 59 Ind. Cas, 49; 32 C. L. J. 77. 
a7) 3 Ind. Oas. 346, 10 O. L.J. 538; 6 M. L, T, 


55. 
(18) 21 W. R. 94; 12B. L. R. 484, 
(is) 52 Ind, Cas, 304; 23 O, W, N, 590, 


* 
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ud-din Mondal (16) and Rameshwar Singh 
Bahadur v, Rajo Chaudhrain (20). In the 
present case the title set up by the plaint- 
ifs is further affected by the fact that they 
claim to have obtained only 8-annas 
share in the patni talug in question. Bec- 
tion 6 says that, the rules of that section 
and of s.5 do not apply to transfers of any 
fractional share of a patni talug not to any 
alienations other than transfers of the 
entire interest unless made under: the 
zemindar’s special sanction. The plaintiffs 
say that by a private partition in the year 
1915, Shaikh Majidur Rahman transferred 
his interestrin favour of the plaintiffs, But 
he had only a fractional share in the taluq 
and the transfer was not valid so far as 
the landlord was concerned without his 
special sanction. No sanction of the land- 
lord is pleaded inthis case. Therefore, 
he is not bound to recognize the transfer 
or to register it. Even the receipt of 
money or rent from the transferee of a 
portion of a patni talug wil not have the 
effect of recognition of the transfer or 
. splitting up of the tenure. Therefore, the 
plaintiffs have no right toequestion the 
validity of the sale or to urge that their 
interest in the tenure, if any, is not affect- 
ed by the sale in execution of the certificate 
obtained by the zemindar for realization 
of his rent, 

The learned Subordinate Judge has held 
that the . plaintiffs failed to establish any 
fraud either in the preparation or issue of 
the certificate or the processes required by 
Jaw. There is absolutely no evidence on 
the .record of any enmity between the 
plaintiffs and any of the defendants. The 
finding of the learned Subordinate Judge as 
to fraud has not been seriously challeng- 
ed in the present case. It is not dis- 
puted that the rents for which certificate 
was issued were due. A certificate No. 318 
of 1919-20 (Ex. J), was prepared and filed 
on the 27th. November, 1918, in the office of 
the Certificate Officer under the Bihar and 
Orissa Public» Demands Recovery Act 
(IV of 1914). The notice of the certificate 
(Ex. C) was served upon the certificate- 
judgment-debtors, defendants Nos. 2 to 4, 
under s, 7 ofthe Act and a notice through 
post (Ex. D) was served upon and acknow- 
ledged by defendant No. 4, Shaikh Majidur 
Rahman. On the 13th January, 1920, 

(20) 95 Ind. Oaa. s A.I. R. 1926 Pat. 210; 3 Pat, 
a R. 339; TP. ka T, 6 
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Shaikh Majidur Rahman, one of the certi- 
ficate-debtors, filed a petition (Ex. 2) stating 
that he had no connexion or concern with 
the patni taluq nor was it in his possession 
and that the patni talug belonged to and 
was in possession of Abdul Qaffar, Abdul 
Jabbar, Abdul Wahab, Abdul Sammad and 
Musammat Nasiban and the Thakur defend- 
ants. In that petition he prayed that the 
certificate may be issued in the names 
ofthe above persons and that the certif- 
cate issued upon him may be cancelled, or 
that the said mahal be. attached and put 
to sale. The Manager, Court of Wards, 
filed a petition consenting to the mahal 
being sold and did not insist upon proceed- 
ing against the person or other property of 
the judgment-debtors. The Certificate 

Officer ordered the sale of the mahal and 
directed à sale proclamation to issue: (vide 
order-sheet, Ex. 4). After some adjourn 
ments, at the instance of the Thakur de- 
fendants who made part payments from 
time to time as noted in the order-sheet, 

ultimately 4th November, 1920, was fixed 
for the sale and a sale proclamation was 
directed to be issued afresh for the balance 
of the amount due. ‘The sale proclama- 
tion was duly served (vide Exs. B to B-4), 
and on the date fixed the sale was held 
and the property was knocked down in 
favour of the highest bidder, Sheobhanjan 
Lal, defendant No. 5, for Rs. 7,000 (vide 
bid sheet Ex. E). No objection was made 
within the time allowed by law and the 
sale was confirmed on the 4th January, 
1921. The purchaser obtained a sale cer- 
tificate (Ex. L) on the 22nd January 1921 
and delivery of possession of the property 
on the 21st February, 1921, (Ex. K). "The 
processes have been conclusively proved 
to have been duly served and effected. 
The plaintiff No. 1 says that Yusuf is his 
law-agent and the witnesses on behalf of 
the defendants say that Yusuf was taking 
keen interest in the sale and the plaintiff 
used to go to Court in connexion with 
the sale. Therefore, the sale far from 
being fraudulent was held with the know- 
ledge of the plaintiffs and they tried their 
best to purchase the property. The reason 
isnot far to seek. They wanted to acquire 
the entire 16-annas interest in the property, 
but they failed. They did not appear in 
the certificate proceedings nor did they 
pay the rent due from the tenure, but soon 
after the sale on the 3rd January lodged 


- their plaint, . 


t4 
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It has been.strenuously contended on 


behalf ofthe plaintiffs that the petition of 
defendant No, 4, dated the 22nd January, 


1921, was not legally disposed cf, In the 


petition the defendant No. 4, the certificate- 


debtor, stated that he had no concern with 
ihe property and that the certificate be 
issued in the names of the persons who 


.possessed the property and that the certifi- 


cate issued in his name be cancelled. He 
further said that the mahal might be attach- 
ed and put to sale. The Manager, Court 
of Wards, also consented to the mahal 
being sold. The certificate under s.12 of 
the Biharand Orissa Publie Demands Re- 
covery Act (IV of 1914) could be executed 
against both the person and property of 
the judgment-debtors. The objection of 
defendant No. 4 was allowed insofar as 
exemption of his personal liability was 
asked for and the Court directed the pro. 
perty to be sold. Thus the petition was 
validly disposed of. 

The learned Advocate has also contend- 
ed that the certifieate covered rents for 
the period exceeding one year.  Conse- 
quently the certificate demand cannot create 
a charge upon the property. It is difficult 
to appreciate this contention. His conten- 
tion, if I have understood it aright, is 
that the rent due to the zemindar is the 
first charge upon the property under s. 1l 
of the Regulation only when the periodical 
steps for realization of rent under the Re- 
gulation are taken by the landlord. He says 
that the landlord has a right to realize his 
rent by the summary procedure preseribed 
in the Regulation every six months and, 
therefore, if he allows his rent to fall into 


. arrear for a period exceeding one year, he 


loses the benefit of s, l1 which makes the 


rent the first charge on the property. Thus, 


upon this contention, it is urged that the 
right, title and interest only of the certifi- 
cate-debtors passed by the sale held in 
execution of the certificate under the Public 
Demands Recovery Act and hence the 
plaintiffs’ right in the property is not 


affected. There does not seem to be any 


force inthis contention. The Patni Regula- 
tion gives to the zemindar the right to 
realize therent by & summary procedure 
and that summary procedure is restricted 
only to periodical rents. But the zemindur 
is not bound to realize his rent every six 
months. Hecan wait fora longer period, 
and if hedoes wait fora longer period he 


gan proceed under the general law forthe . 
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realization of his rent. Section 195 (e) of 
the Bengal Tenancy Act says that the 
Bengal Tenaney Act would not apply to 
enactments relating to patnitenure in so 
far asit relates to those tenures, Where 
the paini law is silent, the provisions of 
the General Rent Law would apply. This 
has been settled by authorities. The patni 
law is silent as to the realization of rent 
beyond one year and, therefore, the zemin- 
dar is entitled to bring his suit under the 
ordinary rent law, 

It is noticeable that the decree for the 
rent due from the patni talug in the case 
of Brindabun Chunder Sirear Chowdhry v. 
Brindabun Chunder Dey Chowdhry (1) was 
obtained under the then Rent Law (VIII of 
1859) and the salein execution of that decree 
took place under that law and not under the 
Patni Regulations. It was held there that the 
provisions of the Patni Regulation did 
apply and that the effect of the sale was 
to destroy all encumbrances including the 
darpatni created by the patnidar. In the 
case of Satya Sankar Ghosal v. Mon Mohan 
Guha Roy (21), Chatterji, J., held that the 
Patni Regulation does not takeaway theright 
of the zemindar to proceed in the ordinary 
way under the* general law to recover 
arrears of rent; it only gives him an addi- 
tional right to recover rent by a summary 
process of sale which is restricted to the 
recovery of rentfor only one year. Similar 
was the view taken in an earlier case of 
Durga Prosad Bundopadhya v. Brindaban 
Roy (22). 'Therefore this contention is 
overruled. 

It would seem further that the plaintiffs’ 
suit is barred by the provisions of s. 46 of 
the Publie Demands Recovery Act. The 
plaintiffs based their titleupon the purchase 
ofthe tenure in 1909 ata sale held in exe- 
cution of a rent-decree by their step-bro- 
ther, defendant No.4, who subsequently gave 
away 8-annas share of it to the old 
holders thereof, defendants Nos. 2 to 4, and 
retained the 8-annas in his own name. 
Defendant No. 4 acquired the property 
for himself as well as for the plaintiffs, 
Therefore, defendant No. 4 was a benami- 
dar of the tenure to the extent of the in- 
terest of the plaintiffs therein. In 1915 
the plaintiffs say that defendant No. 4 
abandoned his interest and gave the entire 
8-annas share to the plaintiffs;in other 
words, by a private arrangement or exchange 
- (21) 43 Ind. Cas. 996; 22 C. W. N. 131, 

Ga) 19 O. 504; 9 Ind. Dec. (N, s.) 780, 
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in the-partition of family properties, the 
plaintiffs acquired: the interest of defendant 
“No. 4. They were thus tbe, representatives 
of defendant No. 4 and as such their suit 
is barred: unders. 46: unless upon the ground 
of fraud which is not established in the 
present ease, and as representatives they 
are bound by the decree made against 
defendant No. 4: vide the case of Ishan 
Chunder Sirkar v.. Bent Madhub Sirkar (14). 
The casein Kal? Sundari Debt v. Dharani 
Kanta Lahiri (23) is exactly on all fours 
with the present case. In that case the 
purchaser had a  money-decree, but he 
did not get his name registered in the 
landlord's sharista and he was held to 
be a representative of the judgment-debt- 
ors within the meaning of s. 244 of the 
C, P. C., and was held to be bound. by the 
subsequent decree for arrears of rent against 
the registered painidar and the sale held 
in execution ofsuch a decree. Again, in 
--the aforesaid Privy Council case of Brinda- 
bun Chunder Sircar Chowdhry v, Brinda- 
bun Chunder Dey Chowdhry (1) at 
one stage of the litigation it was held 
by the principal Sadr Ameen that the 
zemindars were entitled to sue the painidar 
whose name was registered ignoring the 
right of a 
beneficial right in the property and the 
panidar being only a benamidar. The sale 
in that case took place in execution of 
the decree against the recorded tenant and 
such a sale was held to be valid and 
proper under the Regulations irrespective 
of whether the recorded patnidar was the 
benamidar or not. The point, however, did 
not directly arise in that case, but there is 
no doubt thatthe plaintiffs are bound by 
the sale in execution ofthe decree against 
defendant No. 4 who was the recorded ten- 
ant, and who represented them: so far as the 
zemindar is concerned, evenif he was 
a benamidar for them. Therefore. whether 
defendant No. 4 is a benamidar of theplaint- 
iffs or he transferred his interest to them 
by means of private arrangement the plaint- 
| sare bound by the sale and their interest, 
ifany, passed by it. In thiscase the sale 
having been held properly under the Public 
Demands Recovery Act, the tenure passed 
tothe purchaser and not the right, title 
or interest of the judgment-debtors (vide 
cl. (3) of s. 26 of the Act) Thus, even if 
the plaintiffs had any interest in the estate 
it passed by the sale'held: under the Public 
Demands Recovery Act; ; 
(23) 83 O, 279; 10 O. W, N, 272, 
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The result is that the appeal is dismissed 
with costs to the defendants who. have enter- 
ed appearance in this Court. and contested 
the appeal. Thedefendants who did not 
appear in this Court will not get any costs.. * 
The eross-objection has not been pressed 
at the time of the arguments and is, there- 
fore, dismissed. 
Sucknill, J.—I agree. | 
A. N. A. Appeal dismissed. 
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LAHORE HIGH COURT. 
CIVIL ÁPPEAL No. 84 of 1926. > 
October 28, 1926, 
Present:—Mr. Justice Dalip Singh.: 
GANESHI LATL-—PLAINTIFF—ÀPPELLANT 
versus 
DWARKA RAM—DEFENDANT-—RESPONDENT. 

Provincial Insolvency Act(V of 1920), s. 10—Pett- 
tioner making out prima facie case—Adjudication— 
Fraudulent concealment of assets, question of, stage 
for enquiring, into—F'ailure to keep account, books, 
effect of. 

When a petitioner. has made out a prima facie 
ease for his insolvency he should be adjudged: in- 
solvent and the question,of fraudulent concealment 
of assets, if any, is to be gone into later on. 

The failure to keep account books does not ipso 
faoto disqualify a man from being declared an in- 
solvent. 

. Appeal from an order of the District 
J udge, Karnal, dated the. 2nd November, 
1925. 

Mr.. Shamair Chand, for the. Appellant., 

Mr. Parkash Chandra, for the. Respond- 
ent. 

JUDGMEN T.—These are two.connectz 
ed appeals by petitioners.asking to be de- 
clared insolvent from an order of the learn- 
ed District Judge dismissing their appliea- 
tions: The petitioners alleged. in one case 
that their debts amounted to: Ra. 9,502: and 
assets. to Rs. 603-8-0. In the: other case 
the liabilities were: asserted to. be Rs. 6,269 
and assets were worth, Rs. 566-8-0.. , The 
liabilities were not, contested: but the eredi- 
tors asserted: that the petitioners had assets. 
The evidence on both sides is: very: meagre, 
.but. the main fact on which the learned 
District Judge relies is the non-production 
of aecount books. by the applicants. Now, it 
appears that. the. applicants’ father and 
grandfather respectively. and the-applicants 
themselves carried on a. business of some 
kind and the applicant, in one case hag 
sworn that. his, father had no, account 
books, There is no rebuttal of this testis 
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mony and, therefore, no great importance 
can be attached to the absence of these 
account books. It cannot be held that 
the failure to keep account books must 
ipso facto disqualify a man from being 
declared an insolvent. I consider that the 
applicants have made out a prima‘ facie 
case and if there has been any fraudu- 
lent concealment of assets the matter ean 
be gone into by the lusolveney Court 
later on. I, therefore, accept the appeals, 
declare the applicants insolvent:and return 
the record to the learned District Judge to 
proceed with the applications according to 
law. 

R. 


L. Appeal accepted. 
A. N. A, 
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PRIVY COUNCIL. 

APPEAL FROM THE ALLAMABAD Hiem COURT, 
July 23, 1926. 
Present:—Viscount Dunedin, Lord 
Atkinson and Mr. Ameer Ali. 

Thakur BHAGWAN SINGH-—APPBLLANT. 

versus 
ALLAHABAD BANK, LTD.— RESPONDENT. 

Practice—Privy Council—Concurrent findings of 
fact—Interference. 

The Privy Council will not interfere with con- 
current findings of fact unless very definite and ex~ 
plicit grounds are assigned for that interference, 
The rule is not the less applicable because the Sub- 
ordinate Judge relied mainly on the oral evidence in 
the case and the High Court based its finding on 
some documentary evidence. 

Messrs, George Lowndes and K, Brown, for 
the Appellant. 

Messrs. A. M. Dunne, W. Wallach and B. 
Dube, for the Respondent. 

JUDGMENT. 

Viscount Dunedin.—These three 
cases all turn-on the same point of fact. 
The appellant, Thakur Bhagwan Singh, 
had a place of business in Agra, and he 
occasionally resided there. When he was 
not there one Babu Lal carried on busi- 
ness for him. In all these suits he is 
sued on bills which .are either drawn or 
accepted by Babu Lal, and the whole point 
turns on Babu Lal's authority so to do. It 
was agreed that the evidence in each of 
the three cases should be available in the 
others. 

The appellant denied all knowledge of 
the bills and ofthe authority. Both Courts 
found that ‘he was absolutely untrust- 
~ worthy, and that his statements were worth 
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nothing. Now, in the Appeals Nos; 34 and 
36, there are concurrent findings of the 
learned Subordinate Judge and the High 
Court that Babu Lal' had authority to sign 
the ‘bills and they, therefore, come under 
the general rule observed by this Board as 
to coneurrent findings, which is that they 
wil not interfere-unless very definite and 
explicit grounds for that interference are 
assigned, [see Lord Hobhouse in Moung Tha 
Tinyeen v. Maung Pan Ngo (1).] 

But the only definite ground alleged 
here is that the Subordinate Judge went 
principally -on oral evidence, while the 
High Court went on the effect of certain 
letters; that is no ground. 

In Ram Anugra Narain Singh v. Chow- 
dhry Hanuman Sahat (2) this Board at 
page 43* said this: 

“The appellant's Counsel,however, con- 
tended that this finding was not within the 
rule, because the Courts were not quite 
agreed on the.grounds of .their decision— 
the Subordinate Judge relying on the oral 
testimony, whilst the FHigh:Court:based its 
finding on the documentary evidence. But 
the rule is none-the-less.applicable because 
the Courts may not have taken precisely 
ihe same view of the weight to be attached 
to each particular item of evidence." 

In Appeal No. 35 there were concurrent 
findings.as to five bills which the appel- 
lant alleged to be forgeries, but as regards 
four bills the learned Subordinate Judge 
held that there was a special agreement 
which entitled Babu Lal to sign only when 
the appellant was absent. The learned 
Judges of the Court of Appeal finding on 
the letters and the circumstances proved 
in all the cases, came to the conclusion 
that Babu Lal had full authority to sign. 
Their Lordships see no reason for differing 
from that opinion. They will, therefore, 
humbly advise His Majesty to dismiss all 
three appeals with costs. 

A. N. A. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
Doughlas Grani & Dolo. 

Solicitors forthe Respondent.—Mr, H, S. 


L. Polak, 

(1) 28 O. 1; 27 I. A. 166; 4 C. W. N. 808; 2 Bom. L. R. 
985; 7 Bar. P. O. J. 786 (P. O.). 

(2) 30 I. A. 41; 30 C. 303; 7 O. W, N. 225; 5 Bom. L. 
R. 6; 8 Sar. P, O. J. 409 (P. O.). 
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LAHORE HIGH COURT. 
Sreconp CIvIL APPEAL No. 729 or 1926. 
October 21, 1926. 

Present :—Mr. Justice Dalip Singh. 
Firm SHEIKH AHMAD-MOHAMMAD 
AMIN an ANOTHER— PLAIMTIFFS— 

* APPELLANTS 


yersus 
Firm BACHU LAL ann GAJANDHAR 


LAL—Dezrenpants—REsPoNDENTS, 

Notice—Period, commencement of—Non-receipt by 
addressee, effect of. 

A notice must be held to have reached the addressee 
‘when it reaches the residence of the addressee and 
mot on the actual receipt of it by the addressee, where 
the delay in the actual receipt is caused by the absence 
of proper arrangements on the part of the addressee 
to receive communications. ; 


Second appealfrom a decree of the District 
Judge, Jhelum, dated the 3rd December, 
1925, affirming that of the Subordinate 
Judge, Fourth Class, Pind Dadan Khan, 
ie Jhelum, dated the 15th December, 
1924. 

: Dr. Muhammad Alam, for the Appel- 
lanta. 

Mr. Sundar Das, for the Respondents. 

JUDGMENT.—The plaiatifis in this 
case sued for damages for, breach of con- 
tract for non-supply of 528 canisters of 
Mahua oil by the defendants. The defend- 
ants are commission agents and they 
offered to buy oil for the plaintiffs, at the 
same time informing them of the rate. The 
plaintiffs then after some negotiations 
finally on the 8th March, 1921, accepted an 
offer of the defendants dated 26th February, 
1921, to supply 528 canisters at the rate 
of Rs. 16 per maund. Both the Courts 
below dismissed the plaintiffs suit on 
various grounds. The Appellate Court 
held that it was a condition precedent to 
the contract that the plaintifis should 
pay the money to the defendants and as the 
plaintiffs had failed to pay the money the 
ee were not bound to supply the 
oil, 

Dr. Muhammad Alam for the appellants 
before me has raised two contentions. He 
firstly urges that the contract was complet- 
éd on the 25th February, 1921, because on 
that date the plaintiffs accepted an offer of 
the defendants dated the 24th February, 
1921, and, therefore, all things that happen- 
ed thereafter are irrelevant to the considera- 
tion of the terms of the contract. I do not 
consider in the circumstances of this case 
that the wire of the defendants dated the 
24th February, 1921, was an offer at all and 
the plaintiffs own pleadings show clearly 
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that the plaintiffs themselves only con- 
sidered the offer of the 26th February, 
1921, to be theoffer which was accepted. In 
view of this I do not consider it necessary 
to discuss this point further. 

The second point raised by Dr. Muham- 
mad Alam has more force in it. But réad- 


.ing Exs. P-6 and P-5 together it seems to 


me that the defendants did really intend 
that the money should be paid before the 
plaintifis could call upon them to supply 
Mahua oil and, secondly, that the defendants 
were entitled to consider their offer on the 
26th February, revoked when the plaintiffs 
did not reply within 44 hours as desired 
by the defendants. Dr. Muhammad Alam 
urges that the 24 hours must be held to 
run ‘from the date of the actual receipt of 
the defendants'letter. It appears that on 
the lst March, 1921, the defendants sent 
this registered letter, 1. e, Ex. P-5 which 
duly reached the plaintiffs’ residence on 
the 4th March, 1921. Owing, however, to 
the absence of the plaintiffs the letter was 
not delivered till the 8th March, 1921. The 
delay was due obviously to the plaintiffs not 
making proper arrangements to receive 
communieations addressed to. them and, 
therefore, I consider that the defendants 
were entitled to close the offer 24 hours: 
after the letter had reached the plaintiffs’ 
residenee. In the circumstances, therefore, 
I dismiss this appeal with costs. 
R. L. Appeal dismissed. 


= Mtem 


RANGOON HIGH COURT. 
FULL BENCH. . 
CIVIL REFERENOR No. 1 or 1926. 
May 27, 1926. 
Present:—Sir Guy Rutledge, Kr., Chief 
Justice, Sir Benjamin Herbert Heald, Kr., 
Mr. Justice Chari and Mr. Justice 


Maung Ba, 
H. A. AZIZ—APPELLANT 
VETSUS 

KILYOBOY—RESPONDENT, | 
Rangoon Rent Act (II of 1920), s. 18—Refer- 
ence under s. l--Chief Judge of Rangoon Small 
Cause Court, whether ‘Court’ or ‘persona designata'—— 

High Court's power to revise. l 
The Chief Judge of the Rangoon Small Cause Ceurt 
when exercising the powers vested in him bys. 18 
of the Rangoon Rent Act, 1920, exercises those powers 
not asa Court but asa persona designata, and the 
High Court has, therefore, no jurisdiction to revise 
his decisions in respect of referen under s. 18 cf tha 
Act. [p. 905; col. 2; i ; 
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: Mohideen vw. Bukshi Ram (2) and Municipal 
Corporation of Rangoon v. M. A. Shakur (3), relied 


on. 

Mahommad Ebrahim Moola v. S. R. Jandass (1), 
followed, ' l 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Heald, J.—(March 1,1926).—Applieant, 
who is Managing Trustee ofthe Bengali 
Mosque in Rangoon, applied to the Rent 
Controller for a certificate that the standard 
rent of two stalls, which were in the oceu- 
pation of respondent, was Rs. 4-8-0 a day. 

The Controller granted a certificate but 
certified the rent as Rs. 2.8.0 and not 
Rs. 4-8-0 a day. 

Applicant questioned the decision of the 
Controller and referred the matter to the 
First Judge of the Court of Small Causes 
under s. 18 of the Rangoon Rent Act. 

. The Judge said that he saw no reason to 
differ from the Controller's finding and dis- 
missed the application. 

Applicant now asks me to revise the 
order of the Small Cause Court Judge, and 
the question arises whether or not this 
Court has power to revise such an order. 

That question was raised in the case of 
Mahommad Ebrahim Moola v. S. R. Jan- 
dass (1) and a Full Bench of the Chief 
Court decided it in the affirmative. Doubts 
have, however, been cast on the correctness 
of the judgment in that case by the deci- 
sion of a Full Bench of this Court in Mohi- 
deen v. Bukshi Ram (2) and the conclud- 
ing passages in the judgment of the Full 
Bench in Municipal Corporation of Rangoon 
v. M. A. Shakur (3) suggest that the ques- 
tion whether the First Judge of the Court of 
Small Causes Rangoon in deciding refer- 
ences under s. 18 of the Rangoon Rent Act 
1920, (which corresponds to s. 20 of the 
Rangoon Rent Act 1925) acts asa Court 
or as a persona designata should be re-con- 
sidered. l l 

I, therefore, refer for the decision of a 
Bench of two, Judges or ofa Full Bench, 
as the Chief Justice may direct, the follow- 
ing question :—"Has this Court jurisdiction 
to revise decisions of the First Judge of the 
Court of Small Causes, Rangoon, in respect 
of references under s,18 of the Rangoon 
Rent Act 1920?” 


(D 70 Ind. Cas. 135; 11 L. B. R. 387; 1 Bur. L. J.- 


) 
138; A. T. R. 1923 Rang. 94, 
Ko) 91 Ind. Oas. 627; 3 R. 410; A. I. R. 1926 Rang. 33 
. _ (8) 91 Ind. Cas. 550; 4 Bur. L. J. 202; 3 B. 560: A. I. 
R. 1926 Rang. 25 (F. B. : is ii 
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Mr. Auzam, for the Appellant. 

Mr. S. M. Bose, for the Respondent. 

OPINION.—The question referred for 
the decision of this Bench is:— 

“Has this Court jurisdiction to revise 
decisions of the First Judge of the Court of 
Small Causes, Rangoon, inrespect of refer- 
tt under s. 18 of the Rangoon Rent Act, 

A Full Bench of the late Chief Court of 
Lower Burma held that the orders of the 
Chief Judge of the Court of Small Causes, 
Rangoon, in references under s. 18 of the 
Rangoon Rent Act, 1920, were subject to 
revision by the Ohief Court, Mohammad 
Ebrahim Moola v.S. R. Jandass (1) It is 
clear from the judgment of the learned 
Chief Justice in that case that the basis 
of the decision was that the Rent Controller 
when exercising the powers conferred on 
him by the Rangoon Rent Act, acts as a 
Court subordinate to the Chief Court and 
that a fortiori the Chief Judge of the 
Rangoon Small Cause Court in dealing with 
references from the decisions of the Rent 
Controller acts as a Civil Court and as 
such must*be subordinate to the Chief 
Court. The reversionary powers of the 
Chief Court in respect of the decisions of 
the Rent Controller under the Rangoon Rent 
Act were not, in the case, last cited, direct- 


ly in question, but when that matter did 


arise for decision, a Full Bench of this Court 
held that the Rent Controller was not a 
Civil Court and that this Court had no 
jurisdiction to interfere with the decision 
of the Rent Controller in revision, either 
under s. 115 of the C. P. C., or under s. 107 
of the Government of India Act, Mohideen 
v. Bukshi Ram (2). In a later case another 
Full Bench of the High Court held that 
the Chief Judge of the Court of Small 
Causes, Rangoon, in exercising the powers 
conferred on him by s. 14 ofthe Rangoon 
Municipal Act (Bur. Act VI of 1922) acts 
asa persona designata and not as a Court, 
Municipal Corporation of Rangoon v. M. A., 
Shakur (3). ° 

The wording of the relevant sections in 
both the Acts (the Rangoon Rent Act and 
the Rangoon Municipal Act) is similar ara 
it is, therefore, in our opinion, necessary to 
re-consider that Full Beneh decision of the 
late Chief Court in the light of these later 
decisions. 

The relevant sections relating to the 
functions and powers of the First Judge 
(now the Chief Judge) of the Rangoon 
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Small Cause Court are ss. 18, 22 and 23 of 
the Rangoon Rent Act (Bur, Aet II of 
1920). This Act has been repealed and 
replaced by Burma Act IX of 1925, but 
ss, 18, 22 and 23 have been re-enacted as 
85. 20, 24 and 25 in the new Act. 

Sections 18, 23 and 23 runas follows:— 

“Section 18.—If the decision of the Con- 
troller fixing the standard rent for any 
premises is questioned, a.reference shall lie 
to the First Judge of the ‘Court of Small 
Causes, Rangoon, or to the Judge of such 
other Court as the Local Government may 
by rule direct. A copy of the order of'the 
Controller shall be filed with the petition 
ofreference. The petition of reference shall 
bear a Court-fee stamp of 8-annas. Any 
such reference shall be filed within 30 
days from the date of the order passed by 
the Controller. The time taken in obtains 
inga copy of the order of the Controller 
shall be excluded in computing the period 
in which the reference must be filed. The 
decision of the First Judge of the Court-of 
Small ‘Causes, Rangoon, or of the Judge of 
such other Court as .aforesaid, shall be 
final.” ° 

“Section 22 (1).—The Looal Government 
may make such rules as it thinks ‘fit, for 
the purpose of ‘giving effect to the provi- 
sions of this Act, 


(2) Without prejudice to the generality. 


of the foregoing provision, such ules 

Inay— | 

“ (a) regulate the procedure to be fol- 
lowed in ‘enquiries by the Con- 
troller under this Act; 

(b) direct that such enquiries shall ‘be 
conducted so far as desirable in 
private; N 

(c) direct that references from decisions 
of the Controller shall bé'to the 
Judge of any Court other than 
the Court of Small Causes, Ran- 


‘goon ; i 
. (d) prescribe a scale of 'costs'and fees 
ate and provide for ‘the charging ‘or 


remitting. of costs and fees.” 

“Section 23. In disposing of references 
from the decision of the ‘Controller, the 
Judge shall follow, as nearly as may ‘be, 
the procedure laid down in ‘the. P.'O. for 
the regular ‘trial of suits.” . 
-~ With reference to ‘the functions and 
powers of the Rent Controller and the First 
(now 'Ohtef) Judge of the Rángoon Small 
Cause Court, the learned Chief Judge of 
fhe late Chief 'Coürt: in ‘thé Full ‘Bench 
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judgment above referred to [Mahommad 
Ebrahim Moola v. S. R. Jandas (1)] said: 
“The Controller’s duty is to fix the standard 
rent which is declared ordinarily to ‘be the 
rent ‘at which the ‘premises were let on the 
lst April, 1918, he is giving further powers 
in certain cases ‘of fixing the standard rent 
at such amount as, having regard to the 
provisions of the Act andthe circumstances 
of the case, he thay deem just. He may, for 
instance, fix the rent higher than that 
which was payable on the 1st April, 1918, 
when, in‘his opinion, that rent was unduly 
low. ‘He is given authotity by written 
order to require any person to furnish 
him ‘with particulars as ‘to the rent that 
had ‘been previously payable. He may 
require ‘him ‘to produce ‘his accounts and 
rent, receipts etë., Tor inBpection. He is 
‘given power to sinrmon ‘and enforce the 
attendance of witnesses ‘and ‘compel the 
production of documents by the same means 
and,'so far as may be, in the same manner 
as is provided in ‘the case of a Court by 
©. P. ©. of 1908. He ‘has to dicide ‘on ‘a 
civil dispute ab to ‘proprietary rights 
between thé landlord and ‘the tenant, and 
it is to my mind ‘clear that in so doing, he 
is ‘given, although hot in express language 
as the President is ‘given in Calcutta by 
r. 24 of the rüles':made under ‘that ‘Act, all 
the powers that ‘a Civil Court ‘could possess. 
In my pinion, therefore,'se far as the Con- 
troller is concerned, it must be ‘held that he 
is acting judicially in ‘the. exercise of a 
civil jurisdiction and that ‘he must, there- 
fore, be held to bea ‘Civil Court, and, in 
the absence of anything in the Act to the 
contrary, he must, therefore, be held'to be 'a 
Court-sübordinateto this Court. As regards 
the First Judge of the Court-of Small Causes, 
he also adts aka judicial tribunal to revise 
the order of the Controller. In disposing 
of references he is directed by s. 23 to 
follow as nearly asmay be the procedure 
laid down in the ‘O. P.-C. for the regular 
trial of ‘suits. Tt is open to him to take 
further evidence and to call for . further 
documents to enable him to'deal fully with 
the ‘matter. Tt i8 true ‘that the power is . 
conferred on the F'irstJudge of the Court of 
Small Causes and not upon any Judge of 
that Court, and that the power is not con- 
ferred, xs itis in the Calcutta Act, in the 
case of premises situate outside Oalcutta, 
on ‘the principal ‘Civil Court of original 
jurisdiction in the District.. But that alone 
is not sufficient to show that he is merely 


/ 
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a persona designata appointed fora special 
purpose, ‘or ‘to show that he is ‘acting merely 
in a ‘ministerial or administrative ‘capacity. 
He will decide questions of civil rights in 
‘the same manner as a Court exercising civil 
Jurisdiction would do, and, in my opinion, 
he must be regarded as a Civil Court and 
asa Court subordinate to this Court. Sec- 
tion 18; no dóubt, Provides that his decision 
ghall be final, but there is nothing to show 
that this expression is used in any other 
meaning than in its ordinary legal mèan- 
ing, viz, that his order shall not be ap- 
pealable." 

With great respect we cannot agree with 
the learned Chief Judge as to the inference 
to be drawn from a consideration of the 
provisions of the Act. It may be that the 
Act intended that the Rent Controller and 
the First Judge of the Rangoon Small Cause 
Court should exercise judicial or quasi- 

judicial powers and should discharge their 
function in the same manner as a judicial 
tribunal, but, in our opinion, this does not 
necessarily mean that these authorities are 
“Courts.” Bee Vijsiaraghavalu Pillai v. 
Emperor (4). | 


À legislative direction that the — 
created authority or the authority invested 
with newly-created powers should act in 
the same manner as judicial tribunals, and 
should as far as possible conform to re- 
cognised judicial procedure, might be 
taken as suggesting an inference exactly 
contrary to that drawn by the learned Chief 
Judge. In the concluding portion of our 
judgment in the Municipal Corporation of 
Rangoon v. M. A. Shakur (3), we said: 

“When by an act of the Legislature, & new 
authority is constituted for the purpose of 
determining questions concerning rights 
which are themselves the creations of the 
Act, and:a Judge or Presiding Officer of a 
Court, as distinct from the Court itself, is 
directed to perform the functions of the 
newly-created authority, then it must be 
presumed, unless the contrary is expressly 
enacted or necessarily implied, that inten- 
tion of the Legislature was that the Judge 
or Presiding Officer should perform those 
functions as a persona designata and not 
as a Court. Such a presumption is stronger 
in the case of a Court like the Rangoon 
Small Cause, Court which consists of a 
plurality of Judges, when only one pàr- 


` (4) 25 Ind. Oas, 345; 38 M.581; 16M, L. T. 128; 27 
M I4. J, 227; 15-Or. L.. J. 593. 
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ticular J udge -is invested with the new 
powers,’ 

We are. still ‘of that opinion and we think 
that the first (now Chief) Judge of the 
Rangoon Small Oause Court, when exer- 
cising the powers vested in him by s. 18 of 
the Rangoon Rent Act 1820 (s. 20 ofthe 
present Act) exercises those powers not as 
a Court but as à persona designata. 

Oür:attention has been drawn to certain 
cases decided by the Caleutta High Court 
Bata Kristo Pramanik v. A. K. Roy (5), 
Kali Dassi v. Kanai Lal De (6), ‘Chatterjee 
v. Tribedi (T), Indian Engineering and Motor 
Co. v. Gladstone Wyllie & Co. (8), Allen 
Bros. & Co., v. Bando & Co. (9). It is as- 
sumed in these cases that the Rent Controller 
and the President of the Calcutta Improve- 
ment Trust when exercising powers vested 
in them by the Calcutta Rent Act are 
“Courts.” In the case of Mohideen v. Bukshi 
Ram (2) the difference in the wording of 
the clauses of the Letters Patent creating 
the Calcutta High Court and the Rangoon 
High Court was pointed out, but in the 
view we have taken that the first (now 
Chief) Judge of the Rangoon Small Cause 
Court aetsas a persona designata and not 
as a “Court? when exercising the powers 
conferred on ‘him by s.18 of the Rangoon 
Rent Act of 1920, it is not necessary to lay 
any stress on this distinction ‘or to consider 
the extent of the powers ofthe Rangoon 
High Court:as compared with those of the 
Caleutta High Court. We, therefore, answer 
the question referred to us as follows:— 

“This Court has no jurisdiction to revise 
the decisions ofthe First (now Chief) Judge 
of the Court of Small Causes, Rangoon, in 


respect of references under s. 18 of the 


Rangoon Rent Act, 1920." 
AN. A, Reference answered 


‘accordingly. 
- (5) 65 Ind. Cas. 177; 26:0. W. N. 30. 
6) 64 Ind Cas. 709; 26 IN, 92. 
(7) 68 Ind. Cas. 274; 26 N. 78; 49 O. 528; A. T. 


‘O. 
Q. 
R. 1922 Cal. 427. 
8) 68 Ind. Cas. 907; 26 O. 
9) 70 Ind. Cas. 371: 49 ©, 
R, 1923 Cal. 158. 


W. 
W. 
W.N 


931; 9 2 0 W, N. 845; A. T, 
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LAHORE HIGH COURT. 
Ssconp Civit ÁrPsAL No. 662 or 1926. 
October 12, 1926. 4 
Present :—Mr. Justice Addison, 
NARAIN DAS—DEFENDANT— 
APPELLANT 
* — yersus 
NARAIN DAS AND orTEERS—PLAINTIFES 
— RESPONDENTS. 

C. P. C. (Act V of 1908), O. XLI, v. 28—Remand, 
legality of—New case. 

No remand by an Appellate Court is competent 
under O. XLI, r. 23, C. P. C., where all the issues 
properly framed on the pleadings have been decided 

y the trial Court.[p. 907, col. 2.] 

An Appellate Court should not set upa new case 
for a party. [ibid.] 

Second appeal from an order of the Addi- 
tional Judge, Lahore, dated the 4th Decem- 
ber, 1925, reversing that of the Subordinate 
Judge, First Class, Lahore, dated the 10th 
February, 1925. 


Dewan Mehr Chand, for the Appellant. 
Mr. Tirath Ram, for the Respondents, 


JUDGMENT.—The three plaintiffs 
sued Narain Das of Wan Radha Ram for 
Rs. 1,100 due on book aeedunts. It was 
alleged that the plaintiffs.carried on a firm 
at Sher-Garh under the name of Dogar Mal- 
Lachhman Das. That firm had dissolved 
and the plaintiffs who were the partners 
thereof, therefore, brought the present suit 
as individuals. It was stated that the defend- 
ant had dealt with the above firm for a long 
period and had been striking balances in 
its favour. The last balance was for Rs. 467 
which the defendant struck at Sher-Garh 
on the 24th September, 1916.° That sum 
with interest amounted to Rs. 1,100 for 
which they sued. The plaintiffs further 
alleged that they had lostall the bahis, con- 
taining the previous accounts of the defend- 
ant, and had reported to that effect atthe 
Police Station. The bahi they produced 
contained the last balance for Rs. 467 only. 

The defendant, Narain Das, stated that he 
had no knowledge of the existence of any 
firm called Doğar Mal-Lachhman Das nor 
did he know whether the plaintiffs were 
once the partners of the firm. He never 
dealt with any such firm nor struck any 
balance in their favour. He had had dealings 
with Jagu Ram theson-in-aw of Jowala 
Singh. He pleaded that he had struck the 


balance indispute for Rs. 467 notat Sher- 


Garh a5 alleged but at Wan Radha Ram 
in favour of Jagu Ram. * 
One of the plaintiffs stated before issues 
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were framed that Jowala Singh the father- 
in-law of Jagu Ram, was bis uncle and 
partner in the firm of Dogar Mal-Lachh- 
man Das, and that they were his heirs. He 
still asserted that the first entry against 
the defendant for Rs. 300 in 1911 was made 
in his favour by the defendant but he 
admitted that this was done at Wan Radha 
Ram and not at Sher-Garh as alleged in the 
plaint. ! 

The two principal issues struck were-~ 

(1) Whether the defendant took upon 
himself to pay Rs. 300 to the firm Dogar 
Mal-Lachhman Das on behalf of Nasir-ud- 
Din and made an entry to that effect in their 
bahi and has the defendant after that - 
been striking off and on balances within 
time in plaintiffs’ bahis? l 

(2) Whether the plaintiffs have lost their 
bahis? If so, what is its effect on the pre- 
sent suit? 

The Subordinate Judge found as regards 
the 2nd issue that the plaintiffs came into 
Court with a deliberately false story as re- 
gards the loss of the bahis. They never had 
possession of bahisin which the previous 
accounts were entered and they were 
produced in Court by Nanak Chand son 
of Jagu Ram. In the bahi produced by 
the plaintiffs it was stated that the account 
was carried forward from page 24 of the . 
previous bahi and that previous bahi was 
produced by Nanak Chand. There was thus 
never any loss ofthe previous bahis by the 
plaintifs, and their case as brought to this 
extent, as also the report. at the Police 
Station, were false. The plaintiffs were the 
nephews of Jowala Singh and.:managed to 
get possession of one bahi in some way 
or other, and then concocted the tale 
about losing theother. This was also held 
to be the case by the learned District Judge 
on appeal.  . l 

As regards the first issue the Subordinate 
Judge held that the first entry for Rs. 300 
was made in favour of Jowala Singh who 
used to carry on business at Wan Radha 
Ram and not at Sher-Garh. Subsequently, 
the balanees were struck in 1970 and 1971 
and the scribes of those balances deposed 
that they were in favour of Jagan Ram or 
Nath the son-in-law of Jowala Singh. Simi- 
larly the scribeof the balance for Rs. 407 
in the bahi produced by the plaintiffs stated 
and this balance was also struck by the 


(el in favour of Jagu Ram or Nath. 


The trial Judge further held that Jowala 
Singh and Jagu Ram er Nath, his son-in-. 
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law, worked jointly and that Jowala Singh 
‘had nothing to do withthe firm of Dogar 
Mal-Lachhman Das. No outside witness 
stated that any such firm ever existed. The 
-plaintifis’ own first witness Muhammad 
Shafi gave evidence that the sum of Rs, 300 
which the defendant took upon himself 
to pay on behalf of Nasir-ud-Din was due 
to Jowala Singh and that the transaction 


-was entered into at Wan Radha Ram. It 


may be noted that the defendant has paid 
off the amount in question to Jagu Ram. 
On these findings the trial Judge dismiss- 
ed the suit with costs. 

On appeal the District Judge agreed with 
the trial Court as regards the loss of the 
bahis not having taken place. He. farther 
held that the amount of Rs. 300 which 
Narain Das, defendant, took upon thimself 
to pay on behalf of Nasir-ud-Din was due to 
Jowala Singh and not to the firm Dogar 
Mal-Lachhman Das. He then went on to 
state "It wasin evidence that Jowala Singh 
had been living separately from the plaint- 
iffs for a long time, but possibly he might 
have joined them in the business of the 
firm, The amount of Rs. 467 in question 
was due to him. Thoughin the plaint the 
plaintiffs alleged that they were the partners 
of the firm Dogar Mal-Lachhman Das, in his 
statement before the issues Narain Das 
alleged that Jowala Singh was also à part- 
ner. The question that remains to be 
determined is whether the plaintiffs were 
joint in business with Jowala Singh when 
the liability of this item of Rs. 300 was 
taken upon himself by the defendant or 
whether they were separate and whether 
the plaintiffs were entitled to it in presence 
of Nanak Chand Jowala Singh's daughter's 
son if they were separate. Consequently, 


‘I accept the appeal, and setting aside the 


lower Court's decree remand the suit for 
decision ‘on the merits. The following 
issues were determined by the lower 


: Courl:— 


"(1) Whether Jowala Singh was a partner 
with the plaintiffs when the liability of the 
amount of Rs. 300 was taken by the defend- 
ant upon himself on behalf of Nasir-ud- 
Din. 

“(2) If not are plaintiffs still entitled to the 
amount claimed? 


“(3) Ifissue No. 1 goes in plaintiffs’ favour: 


is defendant absolved if he paid the debt to 
Jagan Nath?" - 

Against this decision the defendant has 
appealed on the ground that the issues 
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raised in the pleadings had been decided 
and that & remand under O. XLI, r. 23, 
O. P. O,. was not legal. Another ground 
taken was that the District Judge set up a 
new case for the plaintiffs, which is quite 
distinet from the one given in the plaint. 

It is quite clear that on the pleadings no 
remand was possible. The issues framed 
by the trial Court covered all the pleadings, 
There was no alternative relief prayed for 
on the ground that the debt was due to 
Jowala Singh and that the plaintiffs were 
his heirs. The plaintiffs came into Court 
on the allegations that the money was due 
tothe firm Dogar Mal-Lachhman Das. They 
failed to establish on issues properly 
framed that this was the case and in fact 
they came into Court on a false allegation 
as regards the loss of the bahis. It hag 
now been held that the first liability of the 
defendant was in favourof Jowala Singh, 
and there is no evidence to establish that 
he has any thing to do with the alleged 
firm. That disposed of the case. I, there- 
fore, accept the appeal and setting aside 
the order of, the learned District Judge, 
dismiss thesuit with costs throughout. 

R. L. . Appeal accepted. 

A. NF. A. 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No. 85 or 1924. 
May 28, 1926. 

Present :—Mr. Justice Daniels and 
Mr. Justice King. 

KISHAN SAHAI AND OTHBRS—PLAINTIFFS— 
APPELLANTS 


versus 
DALIP SINGH AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s.79 —U. P. Land 
Revenue Act (III of 1901), s. 26—Sale of sir land-- 
Relinquishment of ex-proprietary rights—Subsequent 
repudiation of relinguishment—Vendor's right to eject 
vendee—Limitation. e 

The defendants, simultaneously with a sale of their 
sir lands to the plaintiffs, executed a relinquishment 
of their ex-proprietary rights and the plaintiffs took 
possession of the sir lands. At the time of mutation 
the defendants repudiated their relinquishment and 
in proceedings under s.36 of the Land Revenue 
Act their ex-proprietary holding was demarcated. 
Before these proceedings the defendants sued in the 
Revenue Court for ejectment of the plaintiffs and the 
latter having set up proprietary rights wefe referred 
to the Civil Court. It was contended that the defend- 
ants’ claim was barred under s. 79 of the Agra 
Tenancy Act : 


$08 
Held, that the defendants’ claim was not extinguish- 
ed by s. 79 ofthe Act inasmuch as the defendants never 
obtained possession of the holding as ex-proprietary 
tenants, and the ex-proprietary holding itself came into 
existence as ‘a defined area only after the terminatian 
‘of the proceedings under s. 36 of the Land 


Revenue Act. [p. 908, col. 2.1 

Appeal against a deeree of the Additional 
Distriet Judge, Meerut. 

Dr. S. N. Sen and Mr. U. S. Bajpai, for the 
‘Appellants. aan 

Mr. Nehal Chand, for the Respondents. 

JUDGMENT.—The dispute in this 
case arises ‘out of a sale by the defendants 
to the plaintiffs of a 2$ biswas share out of 
an aggregate of 6i biswas on the 26th of 
February, 1921.: The plots in question were 
at the time sir and khudkasht plots of the 
defendants. The defendants-vendors execut- 
ed atthe time of the sale-deed a simul- 
taneous relinquishment ofthe ex-proprie- 
tary rights which arose under it. The 
plaintiffs took possession of the sir and 
khudkasht plots, but at the time of mutation 
of names the defendants pleaded that the 
relinquishment of ex-proprietary rights was 
invalid under the Tenancy Act and under 
the ruling of the Privy Cofincil in Moti 
Chand v. Ikram-Ullah Khan (1). The matter 
was fought up to the Board of Revenue, 
and the Board of Revenue ultimately by two 
separate judgments, dated the 15th April 
and 2nd May,1922, upheld the defendants’ 
contention and directed that their ex-pro- 
prietary right should be defined by pro- 
ceedings under 8.36 (1) of the U. P. Land 
Revenue Act. Since that order was passed 
proceedings under s. 360f the Land Revenue 
Act have been taken and an order of the 
Revenue Court is produced before us by 
which the ex-proprietary holding of the 
defendants has been demarcated and rent 
assessed upon it. The order before us with- 
out examination of the different lists that 
were prepared ‘doesnot enable usto say 
whether the plote:declared to be ex-proprie- 
tary holding correspond precisely with the 
plots now in suit, and this is not a matter 
which it isnece@sary for usto determine in 
this appeal. ‘Before the ‘proceedings under 
s. 36 were taken the defendants sued in the 
Revenue Court for ejectment of the plaintiffs 
as sub-tenants of the plots in Sch. A which 
were in the actual ‘cultivating possession 
of the plaintiffs.and brought suits against 
the tenants who were cultivating the remain- 

(1) 39 Ind.-Oas. 454; 39 A. 173; 15 A. L. J. 150; 5 L. 
W. 388; 21 M.L, T. 267; 32 M. L. J. 383; 21 C. W. N, 


3 


453; 44 I, A, 94 (P. ©). 
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616; 19 Bom. L. R. 433; 26:0. L..J..24; (1917) M. W. N, 
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ing plots specified in Sch. B. The plaint- 
iffs were treated as persons holding without 
the consent of the defendants under s. 34 'of 
the Tenancy Act whom the defendants were 
entitled to eject. Im those suits the plaintiffs 
Bét up that they were not sub-tenants of the 
plots in Beh. A. but that they were proprie- 
tors in cultivating possession of these plots 
and that they and not the defendants were . 
entitled to realise rent in respect-of the plots 
in the possession of tenants. The plaintiffs 
were referred to the Civil Court to establish 
their title under s, 189 of the Tenancy Act, 
They have accordingly brought the present 
suit fora declaration that they are owners 
in possession of all the plots in dispute. 
Their first contention 4s that in spite 
€f the proceedings for the establishment of 
the defendants’ ex-proprietary right which 
have finally terminated in favour of the 
latter the plaintiffs have been in posses- 
sion of the lands throughout and, therefore, 
the defendants’ claim must be treated as 
having determined under the provisions 
‘of s. 79 of the Tenancy Act. That section 
provides a period of six months for a tenant 
who has been illegally dispossessed by his 
land holder to recover possession. In our 
opinion that section is not applicable. The 
defendants have not been illegally dis- 
possessed by the plaintifs. They never 


obtained possession of the holding as ex- 


proprietary tenants. Moreover, the ex-pro- 
prietary holding did not come into existence 
as a defined area until proceedings under 
8, 36 of the Land Revenue Act were taken 
for its delimitation. Before that matter was. 
decided the suit out of which the present 
appeal arises had already been instituted. 
In our opinion, therefore, the plea ‘based on 
s. 79cannot succeed, 

Both the Courts below have refused the 
‘declaration which the plaintiffs seek. The 
plaintiffs are undoubtedly proprietors-of the 
21 biswas share which,they purchased, butno 
material has been laid before us on which 
we could held that they are exclusive proprie- 
tors ofthe specific plots in suit. They cer- 
tainly cannot be givena declaration that they 
are owners in-cultivating possession, which 
is what they really seek,in view of the orders : 
of the Revenue Court which-have been laid 
before us. In our opinion, therefore, the 


‘proper order te pass is an order dismiss- 


ing the appeal. We accordingly dismiss the 
appeal with costs. : 
A. N. A. Appeal dismissed, 


$ 
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SIND: JUDICIAL COMMIS- 

SIONER’S COURT. 
First Orvis AprPEAL No. 170 or 1925. 
September 2, 1926. 
Present: ~Mr. Kincaid, J. C., and 
Mr. Rupehand, A. J. O. 
Firma or MAHOMED RAHMOO MOWJI— 
APPELLANTS 


versus 


IBRAHIM GANGJI—HRESPONDENT. 
- Court Fees Act (VII of 1870), s. 7, cl. iv, sub-cl. (f) 
—Memo. of appeal, valuation of —Suit for accounts— 
Valuation fixed by plaintiff, how far binding in 
appeal—Subject-matter of suit and appeal identical— 
Valuation of appeal, mode of. 

In appeals from a preliminary decree for an account: 
where the subject-matter in appeal and in- the suit 
is identical, the valuation of the memorandum of 
appeal for the purposes of Court-fees must be the 
sams as the one in the plaint, whether the appeal is 
filed by the plaintiff or the defendant; but where the 
` subject-matter is not identical, it is open to an appel- 
lant to put his own valuation on the relief claimed, 
by him in appeal. [p. 909, col. 2.] 

Samiya Mavali v. Minammal (1), Dhupati Srinivasa- 
charlu v. Perindevamma (2) and Motiomal v. Molap 
Bai (3), relied upon. 

Chunni Lal v. Firm Sheo Charan Lal Lalman (6), 
not followed. "- 

Appealagainst the preliminary judgment 
and decree of Mr. Wild, Additional Judicial 
Commissioner, Sind, dated the 2nd Octo- 


ber, 1925, in Suit No. 900 of 1922. 


Mr. Isardas Oodharam, for the Appellants.. 


- Mr. Jhmatmal Valiram, for the Respond- 
ent. 
Mr. Pamanmal Valabdas, for the Crown. 

, JUDGMENT. 

: Rupchand, A.d. C.—T wo questions 
have been argued before us in this appeal. 
Ist whether ina suit coming under s. 7 cl.iv 
sub-cl. (f) of the Court Fees Act where the 
plaintiff has obtained a preliminary decree 
for an account and the defendant appeals 
against that decree whether he is bound to 
pay the same Court-fee as was paid on the 
plaint or whether he is at liberty to make 
a fresh valuation in every case for the 
purpose of the appeal. And, secondly, whe- 
ther in the circumstances of the present 
case, the.defendants were justified in putt- 
ing their own valuation on the relief sought 
in the appeal and paying Court-fees there- 
on. 
The answer to the first question depends 
on the interpretation to be put on s. T 
cl iv(f) of the Court Fees Act. There ia 
a divergence of opinion as to its effect 
between the Madras and the Allahabad’ 
High Courts. The Madras High Court has 
held that.the valuation once fixed by tlie 
plaintif must be adhered to, in appeal 
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unless the subject-matter of the appeal is 
not identical with that of the suit in which 
case, of course, if is open to the appellant 
to value the ‘subject-matter of the appeal 
differently and to pay Court fees thereon. 
Samiya Mavali v. Minammal (1), Dhupati 
Srinivasacharlu v. Perindevamma (2). This 
view was accepted by this Court in Motio- 
mal v. Molap Bai (3). A similar view appears 
to have been entertained by the Caleutta 
High Court in Banwari Lal v. Sheo Sankar 
Misser (4, and by the Punjab High Court 
in Kanji Mal v. Panna Lal (9). 

In the recent decision of the Allahabad 
High Courtin Chunni Lal v. Firm Sheo 
Charan Lal Lalman (6) a more liberal 
interpretation has been put on cl. iv (f) 
and it has been held that in every appeal 
whether the subject-matter of the appeal 
is identical’ with that of the suit or not, 
it is open tothe appellant to value his re- 
lief in a different manner than that given 
by the plaintiff.in the suit and to pay 
Court-fees on such valuation. 

So far as this case is concerned, it offers 
no difficulties as will presently appear. 
The subjectsmatter of the appeal is not 
identical with that of the suit and that 
if either view Was to prevail, it was open 
to the defendants to put their own value 
on the relief claimed by them in tha 
appeal. s 

Appeals from preliminary decrees, where 
the subject-matter in appeal and in suit ig 
identical, are of frequent recurrence. It 
is, therefore, necessary for us to examine 
the decision of the Allahabad High Court 
and express our views on the point, 

With all respect to their Lordships of the 
Allahabad High Court, I think the con- 
struction put by them on el. iv (f) is open 
to serious objections and is one which I 
am unable to follow. 

This clause is as under: — 

“In suits......... for accounts, according to 
the amount at which the relief...is valued 
in the plaint or the memorandum of 
appeal: In all such suits she plaintiff shall 
state the amount at which he values the 
relief sought.” 


(1) 23 M. 490; 10 M. L. J. 340; 8 Ind. Dee. (x. s.) 
744 


(2) 33 Ind. Oas. 602; 39 M. 725; 30 M. L, J. 402, 
(3) 79 Ind. Cas. 923. 
(4) 1 Ind. Oas. 670; 13 C. W. N. 815. 
. (5) 28 Ind. Cas. 262; 7 P. R. 1915; 15 P. L? R. 1916. 
(6 89 Ind. Cas. 122; 47 A. 756; L. R, 6 A, 362 Civ; 
23 A. L. J: 725 — L R.1925 All. 787, 
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The last part of the elause makes it obli- 
gatory on the plaintiff to value his relief 
and such value not only determines the 
Oourt-fees but also the jurisdiction of both 
the original and the Appellate Court. 

it would also appear that in suits for 
accounts, there is an obligation on the 
plaintifi to value as approximately as 
possible the relief he claims. Section 50 
of the C. P. O. of 1882 in express terms re- 
quired the plaintiff “to state approximate- 
ly the amount sued for.” The correspond- 
ing provisions of O. VII, r. 1 el. (1) of the 
C. P. O. of 1908 likewise require him to 
state the value of the subject-matter for 
the purposes of jurisdiction and Court- 
fees "so far as the case admits.” And in 
my opinion the effect of this rule is to all 
intents and purposes the same. 

[f a plaintiff under-values or over-values 
his relief from improper motives, it is open 
to the defendant to contest the value and 
ifthe plaintiff fails to properly value his 
relief when called upon by the Court to 
do so, the plaint is liable to be rejected. 


. Now; no doubt, the plaintiff has a certain 
amount oflatitude given to him to value 
the relief and unless his valuation is gross- 
ly inadequate orimproper, the Court does 
not interfere. It is all the same presumed to 
representas fair a value of the subject-matter 
as the case admits. Canit then.be said that 
it is open to the plaintiff who has been non- 
guited to contend that he should be allow- 
ed to put a different value on the same 
subject-matter when he is appearing from 
‘his non-suit and if not can it again be 
said that it is open to the unsuccessful 
defendant who fails to challenge the plaint- 
iffs valuation at-the proper time and who 
must, therefore, be deemed to have acquiesc- 
ed inits being not grossly inadequate or 
otherwise improper, to contend that he 
should be permitted to put a differént 
valuation upon it when appealing? 


It cannot also be contended with any 
show of reason jhat the Legislature ever 
intended to permit a defeated party whe- 
ther he be the plaintiff or the defendant 


to value the same relief differently for 


‘the purpose of his appeal all other things 
being equal or that the Legislature could 
have ever intended to impose an unnecessary 
burden on the Appellate Oourt to hold an 
inquiry,into the propriety of the valuation 
of the plaintiff when no objection was rais- 
pd in the Court of the first instance. 


~ MAHOMED RAHMO MOWJI v. IBRAHIM GANGJI. 


[98 I. O. 1926) 


Ithas been urged that when the Court 
Fees Act of 1870 was passed, there was no 
Scope of an appeal against a preliminary 
deeree which for the first time received a. 
judieial recognition by the Code of 1882. 
But the Code of 1859 clearly contemplated 
an appeal by a defeated plaintif who was 
non-suited in limine on the ground that 
ho was not entitled to have the accounts 
taken, And it would appear that in an 
appeal filed by the defeated plaintiff claim- 
ing the right to have the accounts taken, 
it was consistently held for a number of 
years that he should not be permitted to 
amend his valuation at the time of the 
appeal. The same consideration should, 
in my opinion, equally apply to a defend- 
ant appealing against a preliminary decree 
passed for accounts when he demurs to 
the accounts being taken at all. In order 
to arrive at this result, it is not 
necessary, as has been suggested to add 
tos. 7, cl. iv (f) of the Court Fees Act, 


“and the amount stated by the plaint- 


iff shall be the amount for the purposes 
of the memorandum of the appeal" or 


.any other words to alike effect. The clause 


under consideration does not, in my opinion, 
either expressly or by necessary implica- 
tion permitan appellant to putany value, 
he likes on the subject-matter of an appeal 
without regard to the pleadings or the 
proceedings in the suit. The clause is 
undoubtedly susceptible of the interpreta- 
tion that the relief should be: valued in 
à proper manner and subject to the pro- 
visions of the O. P. C. Where, therefore, 
the relief in the appeal is. identical with 
that in the suit it would appear that it is 
not open to the plaintiff to value it in a 
different way and thereby blow hot and 
cold at the same timein the same proceed-: 
ings for, after all an appeal is but a con- 
tinuation of the suit. 


- Unless this interpretation is accepted it 
would lead to certain anomalies which 
may well be illustrated by an example. 


A suit for accounts filed in the Mofussil 
Court and valued at Rs. 5,000 or less is 
triable as a second class suit and is appeal- 
able to the District Court. A suit for 
accounts valued at more than Rs. 5,000 is a 
first class suit and is appealable to this 
Court in its High Court jurisdiction. If the 
defendant is at liberty to put his own 
valuation in appeal without any reserve, it 
cannot besaid thatit is not open to him ta 
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value it at à figurein excess of that shown 
in the plaint and if in a suit valued at less 
than Rs. 5,000 the defendant estimates the 
relief for the purpose of the appeal at more 
than Rs. 5,000 on the plea that the plaint- 
iff's valuation is either “arbitrary or hap- 
hazard” can it be said that he can thereby 
claim that the appeal should be tried by 
this Court in the exercise of its High Court 


jurisdiction and if notcan he thereby confer. 


jurisdiction on the District Court to try the 
appeal though the proper value of the suit 
should, according to him, have been more 
than Rs. 5,000. And again ifin the event 
of his appeal failing, are the proceedings in 
the suit to be treated as à second class suit, 
according tothe valuation of the plaintif 
or as a first class suit according to the alleg- 
ed proper valuation of the defendant ? 

The view taken by the Madras High Court 
has been consistently followed for a number 
of years by different High Courts including 
this Court and in the absence of any con- 
vineing grounds, I am not prepared to differ 
from that view and to hold that itis open to 
an appellant toalter the valuation in case 
where the reliefs in the appeal and in the 
suit are identical, 

-- Now with regard to the facta of this case 
it is clear from the record that the plaintiff 
instituted this suit for accounts of a partner- 
ship which he stated had commenced in 
1916 and had been re-constituted in 1918, his 
share having continued to remain the same 
viz.,8 annas in the rupse. He asked for 
accounts for the period commencing from 
1916 or in the alternative from 1918. He 


.valued the whole relief at Rs. 1,000. Wild, 
A. J. O., disallowed his claim for accounts 


prior to 1918.. The appeal is, therefore, 
confined only to a part of the period in 
suit. And again the ground on which the 
defendants have attacked the decision of 


the lower Court is not that no accounts 


should be taken at all but that the share of 
the plaintiff in the partnership formed in 
1918 was not 8 annas but less and have only 
collaterally disputed the finding of the 
learned Additional Judicial Commis- 
sioner as to the possession by the defend- 
ants of certain account books of the firm. 
The identity of the subject-matter of the 
suit and the appeal is indubitably not the 
same and it would, therefore, follow that 


'itis open to the defendants to value that 


part of their relief which is now in dispute. 
I accordingly hold that a proper Oourt- 
fee has been paid by the appellant. 


SHRAVAN SHAHASING- PATIL v. FATTU. 


Íl 


C.—I concur. 
Order accordingly. 


Kincaid, A. d. 
P. B. A. 


BOMBAY HIGH COURT. 
,BzcoNp Orvin APPEAL No. 632 or 1925. 
. . dune 15, 1926. 

_Present:—Sir Amberson Marten, Kr., Chief 
Justice, and Mr. Justice Percival. 
SHRAVAN SHAHASING PATIL AND 
OTHERS —DEFENDANTS—A PPELLANTS 
- Versus 
FATTU valad SAYDU MUSALMAN— 
PLAINTIFF—RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. l44— 
Adverse possession-—Landlord and tenant—Tenancy 
for fixed term—Possession of tenant after expiry of 


term, whether adverse to landlord—Tenancy by suffer- 
ance, nature of. 


On the expiration of the term of a lease for a fixed 
period the lease must be taken to have determined 
in the absence of proof of a fresh tenancy and the 
possession of the tenant becomes wrongful and 
therefore, adverse to the landlord within the meaning 
A 144 of Sch. I of the Limitation Act. [p. 917, 
col. 1. 


. Even if the tenant under such circumstances be a 
a tenant on sufferance, that merely makes him a ten- 
ant by the laches*of the true owner and does not create 
any privity of estate between them. [p. 912, col. 2.] 

Kantheppa Raddi v. Sheshappa (4) and Chandri v, 
Daji Bhan (9), relied on. 

Second appeal from the decision of the 
Assistant Judge at Dhulia,in Appeal No, 
39 of 1922, confirming that of the Subordi- 
e Judge at Shirpur, in Suit No. 770 of 

Mr. K.H. K elkar, for the Appellants. 

Mr. P. B. Shingne, for the Respondent 


No. 1. 
. JUDGMENT. 

_ Marten, C. J.—There are two points 
in this second appeal, The first one isa 
point of procedure, namely, that the plaint- 
iff ought not to have been allowed to make 
a case of adverse possession, seeing that 
it was not pleaded, nor was there any ex- 
press issue aboutit. But it is clear that 
the point was expressly raised and argued 
in the trial Court, and, sp faras we can 
see, without objection. No objection was 
taken toit in the memorandum of appeal 
to the lower Appellate Court, The point 
was again argued there apparently without 
any objection. So, too, in the memorandum 
of appeal tous there is no point taken 


‘that it was not permissible to the plaintiff 


to raise the point of a 
We are, accordingly, 
defendant-appellants ` 


dverse possession. 
of opinion that the 
have suffered ng 
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hardship in this respect, and that it is too 
late now to raise this particular point. 

The next point relied upon by the ap- 
pellants is one of law, namely, that itis 
not shown that the plaintiff obtained a 
title by adverse possession within the mean- 
ing of Art. 144 of the Limitation Act. They 
point out, and we think correctly, that Art. 
139 technically does not apply because 
this is not a suit by alandlord to recover 
possession from the tenant, but is a suit 
by an ex-tenant to recover possession of 
the land. 

Now, onthe facts itis clear that for a 
large number of years one Shammahomed, 
who had been granted a rent-note in 1888, 
Ex. 97, was in possession of the land after 
the expiration of that rent-note, and that 
he paid no rentfor the land. It isargued 
by the appellants that mere non-payment 
of rent under such circumstances does nat 
amount to adverse possession. Certain 
authorities in Gangabai v. Kalapa Dari 
Mukrya (1, Prosonna Kumar Mukherjee v. 
Srikant Raut (2) and Archbold v. Scully 
(3) are relied upon in support of that con- 
tention. : 

Now, Ican well-understand that where 

the term of a lease is ‘still continuing, 
mere non-payment of rent,without anything 
more, would not amount to adverse posses- 
sion. And, when those three cases, I have 
just mentioned, are looked at, it will be 
found, I think, that in every one of them 
the lease or tenancy had not in fact ex- 
pired. Butthat is not the case we have 
to. deal with. We have to deal with a case 
where the fixed period of three years elaps- 
ed so long ago. as 1891 or thereabouts. 
"What then was the legal position of Sham- 
mahomed at the end of that fixed period? 
Here 1 think the two cases in Kantheppa 
Raddi v. Sheshappa (4) and Chandri v. Daji 
Bhan.(8) are distinetly in point, as show- 
ing that at. the expiration of the fixed 
period of three years, and in the absence 
of any proof of a fresh tenancy, the lease 
‘must be taken to have determined, and 
the possession of the former tenant became 
a. wrongful one. Even if he may be ealled 
a tenaut on sufferance, that, as pointed 


(1) 9 B. 419; 5 Ind. Ind. Dec. (s. s.) 277. 
D 16 Ind. Cas. 365; 40 C. 173; 160. L. J. 202; 17 


Wi. N. 137. 
3) (1861) 9 H. L. O. 360 at p. 365; 7 Jur. (N. s.) 1169; 
R. 223. 
) 


0. 
5.L. T. 160; 11 E. R. 769; 131 R. 


4) 22B. 893; 11 Ind. Dec. (N. &.) 1178. 
0 24 B, 504; 2Bom, L, R. 491; 12 Ind, Des, (s. &) 
“66 


$ 
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out by Sir Lawrence Jenkins, merely makes 
him a tenant by the laches of the true 
owner and does not create any privity of 
estate between them. He may, therefore, 
be ejected forthwith. Mr. Justice Candy 
in the same case Chandri v. Daji Bhan 
(9), at p. 9094, expressly states that posses- 
a of sucha person holding over is wrong- 
ul. 

That being so,it seems to us to follow 
that if the possession at the expiration of 
the three years was wrongful, then it be- 
came adverse within the meaning of Art. 
144 of the Limitation Act, and, consequent- 
ly, time began torun against the alleged 
true owner as from that date. It is clear 
that far more than the period of twelve 
years has expired. Consequently, Sham- 
mahomed acquired in course of time a 
title by adverse possession. The plaintiff 
succeeds through him; and the result is 
that, ‘in our opinion, the judgment of the 
lower Appellate Court was correct in find- 
ing that the plaintiff had made out his 
case. Accordingly, I would dismiss the 
appeal with costs. 

Percival, J.—I concur. 

A. N. A. Appeal dismissed, 

*Page of 24 B.--| Ed.| 





CALCUTTA HIGH COURT. 
LETTERS PATENT APPEAL No. 45 or 1925. 
January 29, 1926. | 
Present: —Sir N. R. Chatterjea, KT., 
Acting Chief Justice, Justice Sir Hugh 


‘Walmsley, KT, and Mr, Justice Page. 
TLAKHAN CHANDRA MALO— DEFENDANT 


No. 1-—APPELLANT 
versus ; 
GOPAL SHEIKH AND oTHERS—PLAINTIFFS 
— RESPONDENTS. 


Co-sharer—Right to joint possession—Ejectment suit 


— Possession within 12 years— Burden of proof. 

Where a co-sharer alleging a division between bim 
and the other co-sharers sues the latter for khas 
possession ofa share, but makes also an alternative 
prayer that if a partition by metes and bounds is not 
established he may be given possession of the entire 
land jointlywith the defendants, he is entitled to a 
decree for joint possession where his right is es- 
tablished and itis found that the division was merely 
one for convenient enjoyment. [p. 915, col. 1. 

Tn a suit for ejectment where the plaintiff comes 
to Court on the allegation of possession and dis- 
possession he mustshow that he was in possession 
within twelve years. [ibid.] . 


Letters Patent Appeal against the judg- 


“ment of Mr Justice Greaves and Mr. Justice 


Cuming, dated the 7th April, 1925. . 


7 


(SIC. 1936] 


FACTS appear fiom the ‘following dis- 
i sentiens judgments: of Greaves and Cuming, 
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TARAAN CHANDRA MALO v. GOPAL SHEIRE: 


. Greaves, J.—This.is an appeal by the 
defendant ‘No, 1 from a decision of the Sub- 
ordinate Judge of Khulna reversing a deci- 
sion of the Murisif of the first Court, Khulna. 
The plaintiffs sued to recover khas posses- 
Bion with wasilat. of 3} Dighas of land. 
The plaintiffs” case was that two brothers 
Bádüla "Shalk aiid  Salimuddi ` Shaik 
jointly held an occupancy holding of 7 
bighas, that by an amicable partition plaint- 
iffs on the death of Badulla, the father of 
‘plaintiff No. I and husband: of. plaintiff 
No. 2, possessed the western half and 
Salimuddi the eastern half and that the 
defendants had ‘forcibly dispossesséd them 
in 1918 on the basis. of a pottah granted by 
Saliriiuddi. Thé suit was contested by 
defendant No.1 who alleged that Salimuddi 
‘was’ in exclusive possession of thé whole 
7 bighas through an exchange.  - ^ 
- "The first’ Court dismissed the suit accept- 
ing “the story of the exchange did holding 
that the plaintiffs had been out ‘of’ posées- 
sion for more more ‘than 12 years prior to 
guit ^ oc 

‘The lower Appellate. Gourt found that 
flere was‘ no exchange and no exélusive 
adverse possession against the plaintiffs and 
that Badulla and Salimuddi for convenience 
of posséssion divided. the plot equally. I 
take-bhis to mean that there was. no. parti: 
‘tion 'by metesd "and. bounds “between’ them 
and that ‘they remained joint owners of the 
‘whole 7’ bighas and that the possession of 
‘different portions was only for mutual cone 
venience. On these findings of fact I would 
‘dismiss thé -appeal and affirm the. decree 
passed. by the lower Appellate Court. 


The result -is that the decree’ of the - 


lower Appallate Court is confirmed and’ this 
appeal dismissed. . 

Cuming, J. ~The facts of the case out 
of which the appeal has arisen are briefly 
these ; — . 

. The plaintiff sued for tha recovery of pos- 
session’ aftera declaration of his title to a 
' certain plotof 3i bighas. 

His ease was that his father Badulla Shaik 
aid Badulla’s brother Salimuddi’ Shaik 
father of pro forma’ defendants Nos. 3 and 
4, jointly held: an o¢eupancy. holding of 
T. bighas-under oné Annada Prosad Ghose. 

By at amicable partition ‘on Badulla’s 
death ‘plaintiff got thé western half and Ba- 
limüddi got the eastern half, 


08 


Ula 


In 1325 defendanton the strength of a i 
pottah alleged to have been granted by Sa- 


Defendant No. 1 contested the suit He 
entirely denied the plaintiff's title and con- 
tended that the suit was barred by limita- 
tion. The plaintiff never possessed the land 
in dispute but that by exchange it was in 
the exclusive possession of Salimuddi who 
granted a pottah to Bonomali Malo, defend- 
ant No. l, tenent, that the pottah was a 
valid document and had been acted on aud 
the plaintiffs story of dispossession was 
untrue. 


The trial Court found the plaintiff's story 
of. possession and dispossession untrue, that 
the plaintiff had’ been out of possession for 
more than 12 years and dismissed the plaint- 
iffs suit. In appeal to the District Court 
the learned Judge held that the onus lay on 
the defendant. 

He found the defendant, had not proved 
the alleged exchange and believed what he ' 
described as.the- case of the plaintiff that 
the brothersfor convenience of po session 
divided the plot equally and plaiatilt got 
the western half and Salimuddi the eaaler n 
dnd decreed tke appeal with costs. 

. The defendant has appealed and he con- 
tenda that as the plaintiff sues in ejectment 
be must prove possession within 12 years of 
the Gate of suit. 


` This hé has not done bütthe lower Ap- 
pellate Court. has wrongly tlirown the onus 
of proof.on him: The respondent contends 
that ho question of onus arises. . The parties 


limuddi dispossessed the plaintiff. 


‘are co-sharers and the possession of one is 


the possession of both. 

The defendant, it seems to me on E 
RES must succeed in the appeal. 

‘In view of the repeated decisions on the 
subject it may now be considered as ele- 
mentary. that a person who sues in eject- 
ment must prove as & condition precedent 
to any further steps in the suit that he has 


. been in possession within 12 years of tho 


date of suit. Until the plaintiff gets over 
the preliminary bar of limitation the defend- 
ant.has tiothing to answer. The ordinary 
rüle is that the. plaintiff Sueceeds on the 
strength ofhis own case, not on the weak- 
ness of the ‘opponents. The plaintiff may 


. plead various allégations to show that he 


Was in possession within 12 years, e, g., he 


“may allege and prove that his co-shtirer was 
in. possession and that possession of one eo- 
 Blarér is not adverse to another. 


Tho 


* 


- 
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plaintiff's learned’ Vakil in his argument 
would seem to rely on this contention. 

so far as this contention is concerned it 
is sufficient to remark that it was never the 
plaintiff's ease in his pleadings nor any one 
else's. 


No case whatever of co-sharers was made. 
The allegation there. 


out in the plaint. 
was that there had been a partition and 
each was in possession of his share on 
partition. ; 

To be in possession of certain share ex; 
clusively for the sake of convenience, the 
property still remaining joint, is one thing. 
But to be in possession of distinct shares 


after partition is a very different thing, for 


the very word partition presupposes the 
extinetion ofthe joint ownership. Be that 
as it may, thelower Appellate Court has 
never approached the case from the stand- 
point. | * 

There is no finding in his judgment whe- 
ther the plaintiff was or was not in posses- 
sion within 12 years ofthe suit. He seems 
to be under the impression that it 18 not 
forthe plaintiff to prove his case but for 
the defendant to provehis. Hestates: “The 
land is ancestral: and but for the alleged 
exchange relied on by the defendant, the 
plot would be half plaintiffs and half de- 
fendant's. The onus of proof must, there- 


fore, be very heavy on the defendant." 


Why, because the land is ancestral and 


-the plot would be half plaintiff's and half 
 defendant's—which expression would ap- 


; parently mean that the ancestral property 


å 


had been partitioned—the onus should be 
very heavy on the defendant, it is not easy 
to discover. At the risk. of being redun- 
dant I may once more affirm the elementary 
principle that until the bar of limitation 
is removed the defendant has nothing to 
answer and when the plaintiff had removed 
that bar he has still to prove his title. I 
would, therefore, send back the case to 
the lower Appellate Court to be dealt with 
as follows:—  * < 
The Court would first consider whether 
the plaintiff was in possession within 12 
years of the date of suit. If the Court 
finds this against the plaintiff he will- at 


once dismiss the plaintiffs suit. If he 


finds this in the plaintiffs favour, he will. 


then decide whether the plaintiff has made 
out that he has a subsisting title If he 
finds that he has, remembering that the 
burden lies on the plaintiff and after con- 


LAKHÁN CHANDRA MALO v. GOPAL SHEIKH. 


£98 I. O. 1926} 


sidering the evidenee of both plaintiff and 
defendant, he will decree the plaintiff's 
suit. Otherwise he would dismiss the 
plaintiffs suit.  - . . , ' 

The result was that under s. 98 of the 
C. P. O. the decree of the lower Appel- 
late Court was confirmed and the appeal 
was dismissed. .  . e 

Dr. Jadunath Kanjilal, (with him.Moulvi 
Abdul Quasem), for the, Appellant. 

Babu Hemendra Chandra Sen, for the 
Respondents. sa a 
ês JUDGMENT. . ; 
© Chatterjea, A. C. J.—This is an ap- 
peal unders. 15 ofthe Letters Patent aris- 
ing froma difference of opinion -belween 
Mr. Justice Greaves and Mr. Justice Cum- 
in 


- 


B. us | l l 
The facts areas follows :—The plaintiff 
alleged that the lands describedin Schedules 
Kaand Kha ofthe plaint belonged to two 
brothers Badulla and Salimuddi, that by a 
division .between the two brothers the wes- 
tern portion was allotted to the former 
and the eastern portion to the latter; that 
ihe plaintiff having been in possession of 
the western portion had been dispossessed 
-by -the defendant who obtained.a lease of 
both the portions from Salimuddi's heirs, 
in 1825.- ü 


: The suit was for recovery of possession 
on establishment of title. .  . i 
The.defence was that both portions of 
the land were obtained by Salimuddi by 
exchange, Badulla getting lands elsewhere, 
and that the plaintiff's. claim was barred 
by limitation, .. o. "x 
The Court of first instance, held that the 
exchange set up by the defendants was 
proved and that the plaintiff failed to, prove 
possession and dispossession. within twelve 
years, 
. On appeal, the learned-Subordinate J udgé 
was of opinion that.the exchánge was not 
proved and that the division alleged by 
the plaintiff was merely a division. for the 
sake of convenience of possession,. and, in 
the result, he reversed the decree of the 
Court of first instance. . T 
` On appeal to.this Court there was, as 
stated above, a difference of opinion be~- 
tween the learned Judges. Mr. Justice 
Greaves took the finding of the learned 
Subordinate Judge: to mean that there was 
no. partition by metes and bounds between 
the two brothers, but that they remained 


a 
» 
QN 
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joint owners of the whole 7 bighas and 
that the possession of the different por- 
tions was for the sake of mutual conveni- 
ence. In that view of the finding of the 
. lower Appellate Court, he dismissed the 
appeal. 

Mr. Justice Cuming, on the other hand, 
was of opinion that the suit being one for 
ejectment, on the allegation that the plaint- 


' Wf had been dispossessed, the plaintiff must. 


prove possession within twelve years and 
that he had a subsisting title; and accord- 
ingly, he remanded the case. 

"l'here is no doubt that in a suit for eject- 
ment where the plaintiff comes to Court 
on the allegation of possession and dispos- 
.Bession, he must show that he was in pos- 
session within twelve years; aud it is also 
true thatin the plaint in the present case 
the plaintiff set up a division of the lands 
in two portions, the western portion having 
fallen to the share of his predecessor-in- 
title, and if the case had stood there, it 
might have been necessary to remand the 
case for a finding whether-the plaintiff was 
in ‘possession within twelve years or not. ` 
.- lt appears, however, that in the second 

prayer of the plaint the plaintiff stated 
that “if in the opinion of the Court a par- 
fition by. metes and bounds was not es- 
tablished, then the plaintiff might be given 
possession of the entire land jointly with 
the defendants.” It appears that this al- 
ternative ease was not placed before the 
learned Judges of the Division Bench, but 
we think that the case can be decided upon 
that alternative case having regard to the 
findings arrived at by the lower Appellate 
Court. ae: 

: The position is this: the plaintiff alleges 
a division; but'at the same’ time he says 
that ifthe Court holds that there was no 
atual division by metes and bounds the 
plaintiff might be given joint possession, 
The learned Subordinate Judge, no doubt, 
uses the word "division" (for the purpose 
of-cónvenience)—we think what he meant 
was that there was no formal partition but 
that each of the'parties took possession 
for the sake of convenience, that is, an 
informal partition—not an actual partition 
operating as severance of the joint pro- 
perty. | Éh | 
-" After having discussed the evidence on 
behalf ofthe defendants the learned Sub- 
ordinate Judge says: “On the other hand 
the case of the plaintiff that the brothers 
for convenience of possession divided the 
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plot equally" shows that the property was 
Joint. It also appears from another portion 
of the judgment of the lower Appellate 
Court that Salimuddi looked after the minor 
plaintiff's share and taking advantage of 
that fact let out the whole ofthe 7 bighas 
of land to the defendants. 

Having regard tothe findings referred to 
above, we do not think it is necessary to 
remand the case. 

The deeree of the lower Appellate Court, 
however, must be varied to this extent, 
namely, that the plaintiff, instead ofgetting 
a decree for the lands of Schedule Ka, 
will get a decree for joint possession with 
thedefendants(whiceh,of course, will include 
defendant No. 1) of the entire 7 bighas of 
land consisting oftheSchedules Kaand Kha. 
Each party is to bear its own costs in this 
appeal as wellas in the appeal before the 
Division Bench. 

The order as regards costs of the other 
Courts wil stand. -` 


Walmsley, J.—I agree, ` at 
Page, J.—1 agree. PN 
AN, AG 6 Appeal dismissed, 


BOMBAY HIGH COURT. 
First Orvin Apprat No. 172 or 1925. 

June 25, 1926, 
Present:—Sir Amberson Marten, Kr., 

- Chief Justice, and Mr. Justice Percival. 
CHANDRI AYAL ABDUL HAJISAJAN 
— DEFENDANT—A PPELLANT 

Versus 
ABDUL KARIM LALBHAI SHET 


—PLAINTIFF—HRESPONDENT. 

Probate and Administration Act (V of 1881), s. 90 
(8)—Administrator—Permission to sell, whether tna 
cludes permission to mortgage—Mortgage without leave 
of Court--Benefiiaries right to be made parties to 
suit on morigage—Multiplicity of suits—Court, duty 

e hu 


The leave of a Court for the sale ofa property for 
a particular amount does not authorise an adminis- 
trator to mortgage the property for an amount larger 
than the estimated value of the property and without 
any necessity being shown for such a large sum 
being raised on the mortgage. [p. 917, col. 1.1 

Where a mortgage created by an administrator is 
sought to be enforced against the interests of the 
beneficiaries also, and the. beneficiaries apply to the 
Court to be made parties toa suit on the fnortgage 
alleging. that the administrator has committed n 
breach of trust in mortgaging without leave of tho 
Court, the Court should implead them as parties to tha 
guit. pven though the plaintiff does not wish them tg 


tem ot ee 


+ 
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: be brought. on record. A Court should not lend its 
„aid to the, committing ofa breach of trust. [p. 917, 
col. 2; p. 918, col. 1. 

'Phe object of correct procedure is to enable all dis- 
‘putes to be settled once for all in a properly, con- 
‘stituted action, and not to leave parties to a multipli- 
city of suits, which in the end can only produce 
utter confusion. [ibid] 

The rule that a mortgagor cannot derogate from 
duds grant doés not apply where the interests of 
, beneficiaries are involvéd and they contend that the 
‘mortgagor has committed a. breach oftrust against 
them. [p. 918, cols. 1 & 2.] 

First appeal from the decision of the 
-First Class Subordinate Judge at Thana, in 
‘Suit No. 332 of. 1923. 

Mr. D. R. Patvardhan, for the Appel- 
‘lant 

"Ms. W.. B. Pradhan, for the Respond- 


ent, E 


(d UDGMENT.- The KA NT | 
pi brought this suit to. recover on a 
mortgage-bond, dated August 22, 1922, the 
“sum of Rs: 16,000 for principal and Rs.2 ,900 
for interest at 15 per cent, making toge- 
ther Rs. 18,500 with costs and future inter- 
est by selling the mortgage propérty. 
The main point, before us is, whether.this 
mortgage-bond can be enforced in the 
present suit as has been decided in the 
affirmative by the trial Judge. The .de- 
fendant-appellant, who is an illiterate 
Muhammadan woman, is the widow and ad- 
ministratrix of one Abdul Haji Sajan, who 
died im January, 1918. Lettets of Adminis- 
tration. tohar husband's estate were grant- 
ed to her by this High Court on December 
6, 1918, Thé mortgage property im ques- 
“tion, is not: her sole property. Her interests 
init; arë solely às administratrix and a8 
beneficiary to the extent of two annas. The 
remaining fourteem annas in the property 
belong to her three children, two of: whom 


' are adults aud one a minor. None of her 


children are parties to this sult, 

'lhé first point is that the leave of the 
Court tö mortgage the property was. not 
abtained under s. 90, sub-s. (3), of the Pro- 
bate and Administration Act, which pro 
"vides: 

“An administrator may not, without 
the previous permission of the. Court by 


| which. the Letters of Administration. were 


granted, mortgage, charge, or transfer by 
‘sale, git, exchangé or otherwise any im- 
moveable property for the time being vested 
in biwrunder s. 4.” 

' Admittedly there, was no express order 
of the Court. granting thé widow permis, 
gionto mortgagethis property: for : Re:16,000; 
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But what the plaintifkrelles on isan ordet 
-of the Court of October 10, 192], Ex. 48, 
giving leave to sell for thesum o£ Rs. 16,000. 
It will be seen. from the petition, Ex. 50, 
asking for that order that the petitioner 
there alleged that the estate owed' debts 
fo the extent of Rs. 9,210. and that she 
‘wished to provide for the marriage ex- 
-penses of her two children, Mohidin and 
Nurbai. 

It is argued -that TE is legs than 
& sale, that the greater includes. the less; 
and that’ consequently, the existing order 
dor salé authorised the mortgagé. fm the 
view I take this is a fallacy. Fhe evidenes 
before the Court, when making the order 


-of October, 1921, “was to the effect that the. 


property was:worth some: Rs. 14,912. Con- 


‘sequently, a mortgage for Rs. 16,000 would 
‘be more than the estimated value of the 
‘property. And, tf.the property on,emforce- 


ment. of the mortgdge did not` realise the 
full Rs. 16,000, then it would be open to-the 
mortgagee to proeeed personally against 
‘the beneficiaries, and in that way to obtain 
a. payment of the: balánee- out of. their 
other assets. Moreover, the rate of interest 
fixed in. the anit mortgege was as high as 
ka per cent.- `> 

Putting oneself ‘in the Pu ean of ‘a 
Chámbér Judgé, to whom: any sych appli: 
cation for:à mortgage -might^ have been 
made, I am satisfied that’. “it Would have 
been quite Improper on. his part to have 
sanctionéd a motigage for Rs, 16,000 at 
15 per cènt., when the only specific debts 
shown were: Rs. 9,000. odd. As” regards 
thése marriage expenses, itsprust be borne 
in mind, in the first place, that a benefi 
eiary ought hot to spend the whole of his 
patrimony over: marriage -éxpenses. In 
any event the entiréty of thé balance over 
the Ra. 9,000 ought not to be spent for the 
benefit. of two of the beneficiaries to the de- 
triment of the minor beneficiary. 

Further, speaking for myself, I have Í in 
Chambers refuséd to grant orders for sale 
by Muhammadan ör Hindu widows: where 
there were infantsinvolved, unlessprovisio# 
was. made for the share -of -the infants 
being. paid into Court, or otherwise secured 
for their benefit. I may- add thatit has 
been contended before me that, under the 
Probate &nd-Administration. Acts the Court 
has: no powér- to make any such: condition: 
lt eam either refuse or grant an. application 


but mot make conditions. But be that as 


it may, -aid whether, as regards. the order 


) 


1 
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for sale; any such “provision should have 


. been made for safeguarding the interests 
of the.minor beneficiary that affords no 


reason, to my-mind, that we should treat’ 
the Court as having by that order for sale. 


ordered something which was never even 


suggested to it, viz., amortgage for a- larger: 
amount than the- estimated value of the 
estate aid ‘without -any' necessity being 


shown for such. a large sum being raised 
on fhe mortgage. --- . 

c It was urged b&fore'-us that the mort- 
gages was entitled- to rely on this order, 
and was not bound to inquire into the 


cireumstanees under which it was made, 


ahd for that purpose Gangapershad Sahu 
v. Mahárani-Bibi(1) was cited to us. There 
their Lordships óf tlie Privy "Council say- 
(p. 384*):— 

"i Therefore, üs regards the principal of 
this -loan, itis suficient for the plaintiff 
to say: ' have: got the order of the Court,’ 
But when he comes to the rate of interest 
he has not got the order of the Gourt, and. 
if he chooses to lend his money without’ 
an ‘order’ that binds the infant's estate, 
then it is for him to-show that the matter 
was one-of necessity; or of elear expedienoy- 
for the benefit of-the infant's estate." E 

Now that ease was not one under.s.-90 
at all>  And,moréover, there wasa clear 
order of the Court allowing eertain money 
to be raised by mortgage, but it did mot 
specify ‘the rate-of interest. la fact,-the 
rate of interest charged was 18 per 'cent.,' 
and the Court there reduced that’ rate to’ 
one of 12 percent: To some degree, there-: 
fore, that. case, so far from being i in favour 
ofthe respondent, 48 against him: It cannot’ 
be suggested here that any such rate as 19 
per cent. was ever authorised by the Court. 


The ‘next point. taken by the respondent, 
was that it was not open to the present de- 
fendant, the administratrix, to raise this 
point, ‘Tt was said that a mortgagor can- 
not derogate from her grant, and that in 
particular under s, 90, sub-s. (4), it is’ ‘only 

at the instance of "some other beneficiary”. 
that a point can be raised; and that, more- 
over, the mortgage in question is not void, 
but is only voidable, and’ at the instance of 
such a beneficiary. But, in the present 
case, the curious circumstance is that the 
beneficiaries actually applied to be added 


as parties.: That will be found in the, peti- 
(1) 11 0. 379; 12 L. A 47; 4 Bar. P.O. J. 621; 9 Ind. 
Jur. 158; 5 Ind. Dee. (N. s.) 1019 (P.Q). 
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tion, Ex. 60, of September 4,' 1924. In 
that application they expressly raised the 
point that the administratrix had not ob- 
tained the sanction of the Court to that 
mortgage: The learned Judge decided the 
application adversely to the applicants in 
these words:— 
. "Plaintiff does not wish to make these 
persons -as-parties. I do not think this is 
a ease where the-Gourt could interfere. 
I, therefore, do not grant the application.” 
" In our opinion, that decision ofthe learn- 
ed Judge was wholly wrong. ` Not only 
had he ample power under the Code to. 
add these persons as parties if he wished, 
but, in -our opinion, it was his clear duty 
as a matter of justice and fairness so to 
do. Order I,r. 10,-sub-r. (2), gives power 
to the Court at any stage ofthe proceed- 
ings and either upon or “without the appli- 
cation of either party to add as plaintiff or 
defendant. "any person whose presence þe- 
fore the Gourt may be necessary in order 
to enable. the Court effectually and come 
pietely to adjudicate upon aad settle all 
the questiorgs involved in the suit" Here 
the real question in the guit was whether 
the mortgage ‘could be enforced against 
the persons who were entitled boneficially 
to fourteen annas in the property. 

Next, if one turns to Q. XXXI, red, 
doubt it states that:— 
- “¥n‘all suits concerning maneri? vested 


no 


in- & trustee, executor or administrator, 


where the contention is between the persons 
beneficially interested in such property and 
a third person, the trustee, executor or 
administrater shall represent the persons so 
interested; and it shall-not ordinarily be 
necessary'to make them parties to the 
guit." ` 

But that rule ends: "But the Court may, 
if it thinks fit, order them or any of them to 
be made parties." Then, as regards O. 
XXXIV, r. 1, that direots that “Subject to 
the provisions of this Code, all persons 
having an interest either» in the mortgage 
security or in the right of redemption shall 
be joined as parties to any suit relating to 
the mortgage." 

: Now I do not mean tosay necessarily that 
in all cases where, say, a mortgagor is, in 
fact, a trustee, it is necessary to add the 
beneficiaries. Far from it. But 1 do Bay 
this that where beneficiaries are absolutely 
entitled to 16/14th share in the property, 
&nd where, as here, they come to the Court 
and allege, as is prima facie true, that their 


! 


. 018. 
administrator or. trustee -has committed a 
breach of trust in selling or mortgaging the 
property without the leave of the Court, 
then it seems to me a clear case where they 
Should, if they. $0 apply, be added as parties 
to the suit. ~:~ | 


te 


Moreover, in thé present ease, there was 


this almost ridiculous result arrived at. The 
learned Judge having first declined to add 
the persons primarily interested as parties, 
then proceeded: at the trial of the suit to 
refuse to allow the admitiistratrix to raise 
this point about- the want of leave to mort- 
gage. In other words, this important point 
was to be decided in favour of the mort- 
gagee without the estate being given any 


epportunity whatever of disputing the point. 


And, as faras I can understand from the 
learned Judge's judgment, he considered 
that, in Some separate suit or on some future 
occasion, it was to be left to these other, 
beneficiaries to raise this point. It was, 
actually suggested by the Pleader for the 
respondent that the beneficiaries might 
wait till the estate was.sold by the Court in 
pursuance of this order, and. when it had 
thus been sold to the purchaser, another 


guit might'be brought. In other words, the 


position was to. be further complicated by 
bringing some further person on the scene. 
at. some future oceasion, But, speaking 
generally, the object of correct procedure..is 
to:enable all disputes to be settled once an 

for all in a properly constituted action, and: 
not toleave parties toa multiplicity ofsuits, 
which in the end. can only produce utter; 
confusion, - 


'"Thereisanother point which occurs to. 


me and thatis this. There is an express 
prohibition against selling or mortgaging 
any property without the leave of the Court 


unders. 90. Jf, therefore, an administrator 


purports to do so, he commits a breach of 
trust.. But, if the Court with full notice of 
that want ofleave proceeds to enforce that 
unguthorised mortgage by making an order 
fór .sale of the mo[tgaged property, in effect 
the. Court is conniving at the breach of 
trust. One knows perfectly well that in 
mahy cases, e. g, a claim for specific per- 
formance, it.is an answer for parties to say: 
“Tf you make that order, you are in effect 
forcing mé to commit a -breach of trust.” 
A fortiori, the Court then having full notice 
of the facts ought not to lend its aid to any 
device of that sort. . E 

` Then, as regards the suggestion that a 


mortgagor cannot derogate from her grant, 
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that point really does not arise ‘here,’ 
because you have not got all the proper 
mortgagors before the Court, even if the. 
proposition, a8 enunciated in Hillaya Sub- 
baya v. Narayanappa Timmaya (2), can be 
accepted in the broad literal sense in which. 
it is there laid down. D 8 NU 
. Returning for à moment to the earlier. 
points and as to whether à power of sale 
includes a power of mortgage, I had intend- 
ed to refer tó a rather similar question that. 
has often arisen in England as regards 
trusts or powers under a settlement or Will. 
The references in the text books on the 
subject will be found in Seton on Judg- 
ments, Vol. IJ, page,1125; .Farwell ‘on 


- Powers, page 558; and Dart's Vendors ,and 


Purchasers, Vol. |, page 87. In Dart it is 
stated :— 

: “Ag a general rule, a power of or trust for 
sale, out and out, for a purpose or with an 
object beyond the raising of a particular, 
charge, does not authorise a mortgage; 
but where if is for raising a. particular 
charge, and .the estate itself is settled or 
devised subject to that charge, then it may. 
be-proper under the circumstances to raise 
the money by mortgage; which will then 
be supported as. a conditional sale.” 2 
; Even if English Law could apply, which 
technically it does not, I do not think that. 
these observations necessarily applytocases 
where itis essentialto get the sanetion of 
the Court to a sale or mortgage. .But, even. 
if they did, then on the principle ofthe de: 
cisions referred to, it would seem that a 
mortgage would not be authorised in the 
present case. . The sale here was of the 
entire property. It was.not merely for. 
raising a particular charge.. It was, like a 
trust for sale out and out and not for the’ 
mere purpose of raising a particular charge 
of Rs. 9,000. That being so, one can under- 
stand that there is a distinetion between the 
present case and the case where the sale ig 
only sufficient to raise a particular limited 
mortgage. i 

, Then as regards the argument that even 
a voidable mortgage will not be set aside 
except on equitable terms, the answer here 
is that the mortgagee has chosen to bring“ 
his suit on the mortgage-bond, and has 
expressly opposed the joinder of persons 
who were primarily interested in objecting 
to the validity of the mortgage. "Therefore, 
whatever may be his remedies against them 


` (2) 12 Ind. Oas. 913; 36 B. 185 at p. 188: am. Li. 
P AR atp. 188; 13 Bom. L. 


y 
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in ‘some othér proceedings, there is no 
reason why he should be allowed to obtain 
such an order for sale behind their backs, 
as has been. obtained in'the present case. 
It follows, therefore, in the view we take, 
that this suit brought on this mortgage- 
bond, in so far as it is a suit to enforce pay- 
ment by sale of the mortgaged property or 
to recover the debt out of the .estate of the 


deceased, is bad and fails. 

[Note.—The rest of the judgment is not material for 
the purpóses of this report.—Ed.] : 
* Ae N. A. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECRER No. 225 
. or 1924, 
February 18, 1928. 
Present :—Justice Sir William Ewart | 
_ Greaves, Krt., and Mr. Justice Mukerji. 
SANTOSH KUMAR MULLICK— 
DEFENDANT—ÀPPELLANT 
UVeTSUS 


GANESH CHANDRA KHAN AND ANOTHER 
—PLAINTIFFS—RRSPONDENTS. 

Hindu Law—Alienation—Widow's powers of alièna- 
tion—Legal necessity, what constitutes—‘Necessity’, 
meaning of—Mere want is not necessity—Actual 
pressure on estate—Alienee, duties of—Due enquiry 
and bona fide belief. ` 
_ Ths principles laid down in Hanoomanpersaud's 
case apply to the acts of a Hindu widow and to 
ths obligation of those who deal with her to enquire 
into the circumstances which justify her dealings. [p. 
924, col. 2.] l 

The power of a Hindu widow in respect of aliena- 
tion is tho same as that of the manager of the family 
‘property and it can only be exercised inthe case of 
need or for the benefit of the estate. The actual 
pressure on the estate, the danger to be averted or 
the benefit to be conferred on it in the particular 
instance isthe thing to be regarded. [ibid.] 
| indu widow may make alienations to procure 
maintenance for herself or to defray the expenses of 
her own religious ceremonies or such as may be 
necessary for the salvation of her husband's soul but 
she is not at liberty to anticipate her wants. [p. 924, 
"col. 2; p. 925, col. 2.7 

Something more than mere want is necessary to 
.make out a case of legal necessity. [p. 925, col, 1.] 

The word ‘necessity’ when used in this connection 
has a somewhat special, almost a technical meaning. 
‘Jt does not mean actual compulsion but the kind of 
pressure which the law recognises as serious and 
^ sufficient. [ibid.] 

An alienee has to show that there was necessity 
for the alienation or thathe was led on reasonable 
grounds to believe that there was necessity. In the 
&bsence of necessity in fact two requisites, namely, 
aue’ enquiry and bona fides on the part of the alienee, 
are necessary to make the transaction d binding one. 
[p. 325, cols. 1 & 2.] 
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Appeal against the decree of the Subordi- 
nate Judge, Additional Court, Hooghly, 
dated the 21st of August, 1924. 

Mr. Ram Chandra Majumdar (with him 


. Babus Hari Charan Ganguly and Indu 


Prokas Chatterji), for the . Appellant. 
Mr. S. C. Bose (with him Mr. Kurunamoy 


. Ghose and Babu Basanta K. Mukherji), for 


the Respondents. 

a JUDGMENT. 

Mukerji, J.—This appeal arises out of 
8 suit instituted by a reversioner during 
the lifetime of a Hindu widow for a de- 
claration that the alienation made by her 
is not binding on him. The suit has been 
decreed by the trial Court. The alienee 
has preferred this appeal. 

The undisputed facts in this case are 
very few. There is a lamentable lack of 
restraint on the part of ‘the parties and 
their witnesses. Hach party has immense- 
ly exaggerated its own allegations and has 
either totally denied or tried its utmost 
to minimize the effect of the facts alleged 
on behalf of the other. 

Ramlal and Kedar were two brothers, 
and one Basanta, who is alive, was their 
sister, Ramldl and Kedar had separated 
‘during their lifetime and their ancestral 
‘house had been partitioned between them. 
The relations as between them wererather 
indifferent. Kedar died leaving a son 
Ganesh who is the plaintiff in this suit. 
Ramlal was without employment for several 
years and was ill for a few months at 
the end of his life and died about the 9th 
or the 10th of April, 1920. Ramlal's son 
Nandlal used to work as a carpenter under 
the Port Commissioners.  Namndlal fell ill 
in November or December, 1919, and was 
‘confined to bed by the end of the latter 
‘month and was unable to work since then. 
He had to go to Hospital towards the be- 
ginning of April, 1920, where he died on 
the 10th April, 1920, afew days after his 
admission and a few hours after the death 
of his father Ramlal ,The immoveable' 


- properties left” by Nandlal consisted of two 
“items : 


first, an one-storied brick-built 
house standing on about a half of a plot 
of 6 cottas of land, the other half being 
vacant land and a demarcated share in a 
tank which adjoins the said land and which 
covers an area of about 64 coltas; and 
second, a plot of garden land gbout 1} 


bighas in area. The former property is 


‘situate at Bajey Sibpur and is the pro- 
‘perty which Ramlal got by partition with 


920 . 
his brother Kedar and the latteris situate 
at a place called Dharsa and was purchas- 
ed by Nandlal himself. On the 22nd May, 
1920, Nandlals widow Prasadmoyee and the 
plaintiff Ganesh sold the Dharsa garden to 
one Ahad Bux fora sum of Rs. 375. On 
the 28th June, 1920, Prasadmoyee executed 
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a bianapatra in respect of the first of these . 


properties in favour of the appellant, 
Santosh Kumar Mullick, agreeing to sell 
the same to the latter for a consideration 
of Rs. 4,999 and accepting: Rs, 101 as earnest 
money. The necessity for the sale was stated 
in the bianapatra in these words: “Soon 
after the death of my husband on the 28th 
Chaitra, 1326, last when I was overwhelmed 
with grief and was seriously ill, Ganesh 
Chandra Khan, the son of my husband's 


uncle, fraudulently and without letting 


me understand'auything sold one plot of 


. jamai land measuring about 14 bighas, in 


Dharsa, left by my husband and misap- 
propriated the whole of the sale-proeeeds 
thereof. Now, as I am in need of money 
in order to pay off the debts incurred by 


me for the performance of the sradh cere- 
‘mony of my husband, for treatment of my 


diseases and for my maifttenance; and 


there being no other means of my main- 
tenance, in order to make arrangements : 
for my .maintenance and dwelling and to 


perform the Gaya sradh of my husband 
and for the treatment of my diseases I 
notifled to sell, etc." On the 9th August, 


.1921, she executed à conveyance in favour 


of the appellant in respect of the said pro- 


„perty and purported to transfer it to the 


latter on receipt of the balance of the con- 
sideration money. In this deed the allega- 
tion of misappropriation of the entire 


amount of sale-proceeds of the Dharsa 
garden: by Ganesh was repeated and it was 


further stated: “I am continuously suffer- 
ing trom diseases such as Beri-Beri, fever, 
rheumatism, heart disease, etc., from the 
lifetime of my husband and up till now. 


"Upon the death, of my husband I con- 
tracted debts of Rs. 1,000 from Jatindra 


Nath Kundu and Ashutosh Nandi of San- 
tragachi and Surendra Nath Pal and Upen- 
dra Nath Pal of Bantra and small debts 
of about Rs. 50 for the treatment of my 
diseases, for the sradh ceremony of my hus- 
band, for ‘the sapindakaran and for my 
maintenance. The above debts are neces- 
sary to be paid off and there is no possibil- 
ity of maintaining myself from the income 


_of the properties described i in the schedule 


A 


f 
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below; beeause to reside in the house de- 
scribed in the schedule below and to let 
it out to tenants. at the same time is not, 
proper or possible, and even if it is so done 
or if I let ont the whole house described in 
the schédule below without dwelling there . 
the income so derived will, not be suffi- 
cient for my maintenance; therefore, itis 
necessary to make arrangements for my 
maintenance inasmuch as debts are gradu- 
ally increasing on aceount of my main- 
tenance and it has become dificult to 
raise loan according to necessity, and as I 
am still suffering from rheumatism, fever 
and heart disease -and-as the treatment is 
going on, money is wanting for the said 
treatment. The Gaya sradh of my husband 
has not yet been performed, money is re- 
quired to perform’ the same. For- the 


. above-mentioned legal necessities it having 


become necessary to sell, ete.” 

lt is this salé which is the subject-matter - 
of this suit,sthe plaintiff Ganesh alleging 
that the sale. was collusive and without 
consideration and that there wasno legal 
necessity for it. In the suit the purchaser, 
Santosh Kumar Mullick, is the defendant 
e b and Prasadmoyee : Dasi the defendant . 

0:. 

Remlal and Nandlal admittedly left no 


debts and the first and most important. 
question is whether the defendant No. 2 


contracted any. Now in .order to. prove 


that the debts mentioned in the deed-of 


sale were contracted by her, three pieces 
of documentary evidence have been prov- 
ed and relied on behalf of the appellant. 


They are the hatchittas, Exs. D, D1 and D2, 


the first in favour of Jàtinüra N ath Kundu, 
the second in favour of Ashutosh Dutt and 


‘the third in favour of Upendra Nath Pal, 


three of the creditors whose names are 
found in the deed ofsale. From thése per- 
Bons various sums are alleged to have been 
borrowed on different dates, with the de- 


tails of which I shall presently have to 
‘deal, but at the present moment I referto - 


the three hatehittas generally. The learn- 
ed Judge -bas held that they are fabricated. 
He, has specifically. referred to the evidence 
whieh is to the effect that the entries in 


.Ex. D in respect of two. items borrowed 


on two different dates with &n interval of 
about 17 days between them were made 


‘with the same ink and pen: While on the 
.one hand this alone is not sufficient to 
throw discredit ou the katchitta, Ex. D, an’ 
'examination of the three hatchittas reveals 
hoe Ar 


“a 
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circumstances which make me hesitate to 
rely upon them as embodying contempo- 
raneous records of the transactions to which’ 
the entries relate. 
credit side in one ‘of them and the entry 
; of fe-payment on the debit side in another 
‘appear in & sort of greenish ink, while 
the debit entries in the former and the 
credit. entries in the: latter are all written 


in a different kind of ink; and in the 
third book the entries on the debit and 


credit sides are both in an altogether 
different ink. Appearanees, however, are 
“not conclusive and are very often deceptive; 
and, therefore, while on fhe one hand I 
Bhould not be prepared to pronounce the 
haichittas as fabricated, I am, on the other, 
unable to implieitly rely on them as docu- 
nents evidencing the transactions to which 
they relate. . ‘ 

~ I turn now ‘to the other evidence in the 
ease in order to find out whether the de- 
fendant No. 2 had actually borrowed money 
to defray the expenses of her husband’s 
and her father-in-law's sradhs and her hus- 
band's sapindakaran and sradh at Gaya 
and for her medical treatment and main- 
tenance. In order to deal with this ques- 
tion it will be convenient to divide the 
interval between Nandlal’s death and the 
sale into four ‘periods. 

The first period extends to the 9th or 10th 
May, 1920, when the sradhs were performed 
and, till about 8 days after when the de- 
fendant No. 2 removed to the house of 
Basanta. At the time of the deaths of 
Ramlal and Nandlal and from sometime 
before, the defendant No. 2 was very ill 
and in bed, After the death of Nandlal, 
Basanta came'to Nándlals house and re- 
mained there till 8 days after the sradhs, 
being, as the defendant No. 2 says, unable 
to remain there any longer leaving her 
own house. The plaintiff states that he 
used to put up in Nandlal's house from 
sometime before Nandlal's death but whe- 
ther that is believed or not it is clear that 
during this period with which Iam now 
dealing, the plaintiff, Basanta, and the de- 
fendant No. 2 were living in terms of per- 
'fect'amity. The execution of the deed of 
sale in respect of the Dharsa garden by 
the plaintiff and the defendant No. 2 to- 
gether and the evidence showing that the 
"sradhs were performed with the assistance, 
if. not under the supervision and manage- 
‘ment, of the plaintiff, are proof positive of 
this fact. ‘The plaintiff in his plaint states 
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properties to which I have referred, the 
defendant No. 2 gota largesum of money 
and moveables, comprising furniture ard 
utensils, valued at not less than Rs. ROO. 
In his evidence the plaintiff put forward a 
definite case that Nandlal when he was 
leaving for the Hospital had actually made 
over à sum of Rs. 500 to his father and re- 
quested the latter to look after the defend- 
ant No. 2. The learned Judge has held 
that this story is incredible and Iagee in 
holding that this the plaintiff has failed 
to prove. The plaintiff alleges that the de- 
fendant No. 2 had a considerable number 
of ornaments as also several items of fur- 
niture at the time of her husband's death 
and he has also attempted'to make out that 
she was in affluence even to the extent of 
carrying on a money-lending business. The 
plaintiff seeks to make out these allega- 
tions by his own evidence and that of his 


‘witness No. 4, Chandi Charan Kundu, and 


witness. No. 6, Nitya Lal Banerji. The de- 
fendant No. 2, on the other hand, states 
that of the very few pieces of ornaments 
she had, here husband himself had sold 
some and others had been sold by her to 
meet the expenses of her husband's treat- 
ment, As regards furniture she states that 
an alna, a takhtaposh and a: clock which 
he has left, had to be disposed of within 
a few days of her husband's death in order 
to meet the expenses of her own treatment 
and that she had no money nor any orne- 
ments ab the time of her husband's death. 
The defendant's case is that Nandlal used 
to earn about 30 and 40 rupees a month, 
while on behalf of the plaintiff it is assert- 
ed that he used to earn much more and 
in support of this an extract from the 
pay-sheet of the Port Commissioners (Ex. Ij 
is produced to show that in one particular 
month, viz., August-September 1919 Nandlal 
earned about Rs. 96. A Doctor, P. W. No. 5, 
Harisadhan, states that prior to Nandlal's 
departure for Hospital, the Civil Surgeon 
wes called in, though only once, on a fee 
of Rs. 32. On a careful consideration of 
all this evidence the only conclusion which 
I find it safe to come to is that it has 
not been proved that the defendant No. 2 
came to have any considerable sum either 
in the shape of money, ornaments or move- 
able at the time of her husband’s death 
and it is extremely likely that all orn nearly 
all that Nandlal may have had was spent 
during the protracted illness of himself and 
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his father and during the months that Nand- 
lal was unable to work. The expenses 
that are said to have been incurred dur- 
ing the time that the defendant No. 2 re- 
mained in Nandlal' house fall under the 
following heads—her maintenance and ex- 
penses for Her medical treatment, the 


prayaschitta which had to be performed’ 


for those who had carried the corpse of 
Nandlal to cremation and the expenses of 
the sradhs of Ramlal and Nandlal. For 
these expenses, it is said two sums of 
money had to be borrowed from Jiten- 
dra Nath Kundu, who is the son of 
Karali Kundu, maternal uncle of the de- 
fendant No. 2; Rs. 100 on the 19th April, 
1920, and Rs. 2600n the 6th May, 1920, 
the latter amount in anticipation of and 3 
or 4 days. before the sradh. Leaving aside 
the expenses for maintenance and illness 
about which no definite evidence appears 
. to have been given on either side so far 
as this period is concerned, there is the 
evidence of the defendant No. 2 which 
seeks to make out expenses to the tune 
‘of the entire amount of Rs. 350 if not more, 
and the evidence of the plaintiff who seeks 
to profess complete ignorance of all details. 
The defendant No. 2 states that the entire 
amount of Rs, 250 which she borrowed on 
the second occasion was made over by 
her to Basanta and it was she and the 
plaintiff who paid all the expenses for 
the sradhs and subsequently refused to 
give her any account as to the details of 
the expenditure made by them. This, 
however, is strenuously denied on behalf 
'of the plaintiff who states that he made 
the necessary purchases for the sradhs but 
with such monies as the defendant No. 2 
gave and under her express directions and 
that he did not care to keep any accounts. 
The evidence of P. W. No. 6, Nitya Lal 
Banerji, and P. W. No. 7, Surendra Nath 
Bhattacharyya, tend to put all these ex- 
penses down to a small figure, about 
Rs. 60 or so, while that of D. W. No. 4, 
Ashutosh Nandi, and D. W. No. 6, Suren- 
dra Nath Pal, would indieate that nearly 
the entire amount borrowed was spent for 
this purpose. Amidst this conflicting mass 
of testimony the more reliable evidence 
seems to be that of P. W. No. 7, Surendra 
Nath Bhattacharyya, who is the priest of 
the family and who, though he was un- 
able tó act as the priest on the occasion 
and deputed another gentleman to act in 
his stead, was present when the ceremony 
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began and whose advice naturally was 


sought inthe matter of the requisites for 
the sradhs. He speaks about the prayas- 


chitta and the sradhs and was a competent’ 
person to form an idea of the expenses’ 
that were likely to beincurred. Though’ 
he was not present throughout the cere- 
mony onthe day of the sradhs and does 
not remember to have been present ori the 


day the kinsmen were fed, his evidence, 
in my opinion, seems to be nearer the 
truth. During this period, therefore, there 


} 


may have been occasion for borrowing some . 


money, but I am unable to hold on the 
evidence that it was anything like the 
amount of Rs. 100 and Rs. 250 which are 
said to have been borrowed from D. W. 
No. 3, Jitendra Nath Kundu. This witness 
is, as I have said, a maternal cousin of 
the defendant No. 2. The learned Judge 
was not satisfied with the truth of the 
evidence of this witness. Though some of 
the reasons which he gives for disbeliev- 
ing this witness may not be very convinc- 
ing, still upon a consideration of the evi- 
dence of this witness taken in conjunction 
with the other circumstances of the case I 
am unable to hold that the witness’ should 
be believed. The mother of the defendant 
No. 2 at whose request this witness says 
he lent the sums has not been called and 
I find it somewhat difficult to believe that 
the defendant No. 2 would- have been 
allowed to borrow such large sums of 
money from ‘her relations on her mother's 
side when the plaintiff and Basanta were 
admittedly looking after her and knew 
perfectly well what loans contracted by a 
Hindu widow would mean to a rever- 
sioner. we 

The next period relates to the time be- 
tween the removal of the defendant from 
Nandlal’s house which took place about 
8 days after the sradhs and the latter part 
of Ashar 1327 corresponding to the begin- 
ning of July 1920, It was during this 
period that the Dharsa garden was sold. 
The defendant No. 2's case is that the 
whole of the sum of Rs.. 375 which was 
-the consideration money for this sale was 
taken by the plaintiff and Basanta, and 
in fact was misappropriated by the plaint- 
iff, that Jitendra Nath Kundu was not paid 
off though the sale was effected for re-pay- 
‘ment of the debt due to him, that plaint- 
-iffand Basanta refused to give any accounts 
incurred at the sradhs and in consequence 
‘of all this there was misunderstanding and 
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also. an altercation as a result of which 
she left Basanta's house and went away to 
the house of Adhar Pal, the husband of 
her maternal aunt. 
during this period she was il and the 
Doctor Harisadhan Singha (P. W. No. 5) in 


his cross-examination supports her and 


gives us an idea of the fees he. received 
for such treatment. Basanta has not been 
examined and the plaintiff says nothing as 
to the circumstances under which the de- 
fendant No. 2 left Basanta's house but repu- 
diates that he had anything to do with the 
money. A good deal has been sought to be 
made out by the Sub-Registrar's endorse- 
ment on the kabala’ (Ex. 2) in favour of 
Ahad Bux. This endorsement is to the effect 


that the “executant” (the word is used in. 


the- singular though the plaintiff and 
the defendant No. 2 had both executed 
the deed) admitted receipt of the con- 
sideration. Reliance has also been placed 
upon the statements made by P. W. No. 3, 
Ahad Bux, and P. W. No. 6, Nitya Lal 
Banerji, which suggest that the defendant 
No, 2 received the whole of the considera- 
tion money. The endorsement is inconclu- 
sive and the evidence bearing on` thé 
‘matter does not go far enough; and the 
most that one may say upon the evidence 


is that it has not been proved that the sum. 


of Rs. 375 was at the disposal of the de- 
fendant No. 2and thatitis not unlikely 
that, as she says, there was misunder- 
standing between her on the one hand 
and plaintiff and Basanta on the other in 
eonsequence of which she removed to the 
house of Karali Kundu. The expenses of 


maintenance and treatment seem to have. 


been duly met. by Basanta and although 
it does not appear that any debt that may- 
have been previously incurred wasdischarg- 
ed, it does not also appear that there was 
any pressure from any quarter for meeting 
the same, 

The third period relates to the time that 
the defendant remained in the house of 
Adhar Pal, that is to say, the beginning 
of July 1920 till sometime in May 1921 
when she came back to Nandlals house 
to perform the sapindakaran ceremony. It 
is alleged that while she was at the 
house of Adhar Pal she borrowed from 
Ashutosh Nandi, son-in-law of her maternal 
uncle Karali Kundu, Rs. 50 on the 28th 
July, 1920, Rs, 50 again on the Ist October, 
1920, &nd Rs. 100 on the 20th December, 
1920. On the 15th February, 1921, the 


She says further that © 
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plaintiff sent her a Pleader's letter warning 
her not to encumber or alienate the pro- 
perties left by her husband as she had no 
necessity to do so and offering to take her 
into his family and meet her expenses. On 
the 25th March, 1921, she, according to the 
case for the defence, borrowed Rs. 50, and 
& further sum of Rs. 50 on the 23rd April, 
1921, from the said Ashutosh Nandi and 
also a sum of Rs. 200 on the 29th May, 1921, 
from Upendra Nath Pal said to be a friend 
of the aforesaid Karali Kundu. The 
last-mentioned amount, itis said, was bor- 
rowed for the purpose of meeting the ex- 
penses of the sapindakaran ceremony which 
would be coming on shortly after. The ex- 
penses that are said to have been incurred 
during this period, over and above main- 
tenanee, are theexpenses for the treatment 
for the illnessshe was suffering from. The 
defendant No. 2 says that besides all these 
loans she borrowed various small sums 
from other persons as well. To judge of 
her necessities during this period, refer- 
ence must in the first place be made to 
the evidence of D. W. No. 2, Manmatha 
Nath Sen Gupta, the Kaviraj, who pro- 
fesses to have reeeived Rs. 250 from her 
for treating her and supplying medicines 
to her. He is sought to be supported by 
D. W. No. 7, Surendra Nath Pal, but there 
is aclear conflict between the testimonies 
of these two. witnesses as to an important 
‘detail with regard to the payments made. 
I agree generally with the learned Judge 
in disbelieving the evidence relating to the 
expenses incurred for the treatment of the 
defendant No. Z during this period and I 
consider the story of her treatment by this 
Kaviraj and on the scale in which it is 
alleged to have been made, as too grotes- 
que and altogether exaggerated. The de- 
fendant No.2 denies having received the 
Pleader's letter referred to above, but upon 
the evidence of D. W. No, 7 Surendra Nath 
Pal, who admits having received this letter 
and offers a most unsatisfactory explanation 
as to what he did in conexion with it, 
I do not entertain any doubt that the 
letter reached the defendant No. or at 
least that she came to know of its con- 
tents soon after it reached Surendra Nath 
Pal. As regards the expenses for the sa- 
pindakaran ] am unable to believe that 
anything like the amount of Rs. 200 which 
the defendant No. 2 says she spent*for it 
was really spent, and in this respect also 
I am of opinion that the estimate given by 
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the: priest, P. W. No. 7, Surendra Nath 
Bhattacharya, should be taken as approach- 
ing thetruth. One of the creditors Upendra 
Nath Pal who is said to be a friend of 
Karali Kündu has not been examined in 
the ease, while the evidence given by the 
other creditoy Ashutosh Datt is far from 
convincing. . During this period the house 
was in the occupation of a tenant on a 
rent of Rs.12 per month. The defendant 
No. 2 states that she never realised this 
rent, but. Basanta used to take it— 
a fact which is denied on behalf of the 
plaintiff, The tenant, it is said, had left 
the premises locking up the outer door and 
when the defendant No. 2 came back in 
' May, 1921, she had to open the door with 
magisterial interference. Whatever may 
have been the truth it is clear that the 
defendant No. 2 subsequently instituted a 
suit against this tenant forthe rents for 
. the months of January to July, 1921 and 
recovered some Rs. 50 or Rs. 60 amicably 
from him, as appears upon the evidence of 
D. W. No.6, Surendra Nath Pal. The con- 
clusion which may be legitimately arrived 


at upon all: this evidence, “so far as this 


period is concerned, is dhat the expenses 
actually incurred by the defendant No. z 
have been grossly exaggerated on behalf 
of the defence; there may have been some 


occasion for borrowing money, but the. 


loans, if any, that were made, were not 


the loans in respect of which evidence has’ 


' been given in this case, 

The defendant No. 2 in order to make 
out her case as: to legal necessity has given 
grossly exaggerated accounts of her ex- 
penses aud has even gone the length of 


asserting that prior to the sale to the ` 
appellant and at the time when she had. 


come back to Nandlal's house for perform- 
ing the sapindakarax the plaintiff himself 
approached her and offered to sell the 
house for her for Rs. 4,000. 1n view of the 
fact that prior to that time the Pleader's 
letter had already been sent to her, this 
cannot possibly be believed. 

' We arrive then at the conclusion that 
the ease as to the debts alleged to have 
been incurred by the defendant No. 2, and 
for the re-payment of which the sale was 
made fails; and it must be held that it has 
not been proved what debts, if any, were 
actually incurred by her, and in any event 
there tsno evidence that there wasany pres- 
sure from any quarter which justified the 
Bale. . 
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There remains then the questionof maiù- 
tenance and religious expenses. Now, all: 


the property which we are-able to find - 


upon the evidence in tlie case as being” 
available to the defendant No. 2 is the pro-. 
perty which was sold, Itis conceded on. 
all hands that the income from, this pro-. 
perty in the state in which it was at: the. 
time was Rs, 180 a year; the plaintiff- ad=- 
mitted this in the Pleader's. letter to: 
which I have referred. From this must’ 
be deducted the rents and municipal taxes. - 
This would leave a balance at the outside" 
of about Rs. 10 a month. The position also’ 
seems to be that having, regard to the'age: 
of the defendant No. 2, she cannot with- 
propriety live in the house if it be let out- 
on rent to astranger. As regards expenses: 
incurred in the performanee of sradh at. 
Gaya for the benefit of her husband's soul! 
and:her visit to Benares of which the de-- 
fendant No. 2 has not given us any details: 
it eannot be said that the expenses were 

unnecessarily incurred. - It, therefore, be- 

comes relevant to consider the question as 

to whether circumstanced as she was, with 

no evidence that she had any property but 

the one which she sold, and having regard? 
to the finding at which I have arrived,- 
namely, that she may. have incurred some- 
debts, the egaet nature and amount ot 
which the appellant has not been able to 
d there was legal necessity for the. 
gale. ; : 

Itis well-settled now that the principles’ 
laid down in the ease of Hunoomanper- > 
saud v. Babooee Munraj Kunwaree (1) 
wil equally apply to aets of the' widow. 
and to the obligation of those who deal 
with her.to inquire.into the circumstances 
which justify her dealings. "The power of 
the widow in this respect is the same- as 
that of the manager .of the family pro- 
perty; and in the words of the Privy’ 
Couneil "it ean only be exereised in the 
case of need or for the benefit of the estate." 
Their Lordships also observed: “The actual 
pressure on the estate, the danger to be 
averted, or the benefit to be conferred on it, 
in the particular instances, is the thing to 
be regarded." "Therecan be no question 
that she may make alienations £o proeure 
maintenance for herself or to defray the ex- 
penses of her own religious ceremonies or 
such as may be necessary, for the salvation 
of her husband's soul, but she is not ab 


(1) 6 M. L A. 393; 18 W. R.'81n; Sevestre 253n; 2 
Suth. P. ©. J.29; 1 Sar. P. 0.3. 552; 19 E. B. M7... 


. actual pressure on the estate. 
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liberty to anticipate her wants. In the pre- > 


Sent case there is no evidence of any 
The defend- 
ant No. 2, it may be fairly conceded, had 
her wants, but some thing more is neces- 
sary to make out acase of legal necessity. 
In- the case of Ramsumran Prasad v. 
Shyam . Kumari (2) the Judicial Com- 
mittee has observed thus: “It should 
be observed in limine that the word ‘neces- 
sity’ when used in this: connection, has a 
somewhat special,almost technical, meaning: 
A widow can alienate if there are no other 
means available fortheobligatory ceremonies 
to secure the repose of the soul of her kus- 
band. A holder of a Hindu woman's estate 
can in some circumstances alienate immove: 
able property to pay the last owner's debts, 
or ‘if there is no other available source of 


. supply) for her own or infant children's 


ing’ neéd, privation or discomfort. 


maintenance. Necessity does not mean 
actual compulsion, but the kind of pressuré 
which the law recognizes as serious and 
sufficient.” Judged by this test I am un- 
&ble to hold that the appellant has succeed- 
éd‘in showing that there was any such seri- 
ous or sufficient pressure either on the 
ground of debts, it any, incurred or on the 
ground of miaintensnce or. the religious 
ceremonies that she undertook to performs; 
The appellant seems to have concentrated 
all his endeavours in making out a case 
of contracting of debts for justifying the 
Bale. It does not appear that the defendant 
No. 2 was actually put to any difficulty for 
her residence or her thaintenance or for 
meeting the costs of her treatment or that 
there was any pressure from any creditor 


“for any debts that she. may have contracted. 
There is no indication any where in the evi-. 


dence of the defendant No. 2 of any wa 

e 
performance of the sradh at Gaya and 
visit to Benares once the sapindakaran had 
been. performed aud so'soon thereafter looks 
like the creation of a necessity to justify 
the sale. In my opinion, therefore, no legal 
tiecessity has been established sueh as 
would justify the sale. i 

This brings usto a consideration of the 
last question that. arises in the case, viz., that 
relating to the appellant's bona fides. Ac- 
cording to thé rule as enunciated by the 
Privy Council, an alienee has.to show either 
^ - (2) 69 Trid. Cas. 11; 27 O. W. N. 269; 31 M. L. T. 200; 
X P. L. T 749; A. I. R. 1922 P. O. 356; L Pat. 741; 
16 b; W. 956; 21 A. L. J, 18; 9 O, & A, L. R. 175; 37 
(C L-J. 356; 44 Ms Ia J.751, 25 Bom, L. R. 634; 49 
1. A. 342 (P, Oy. us i : à 
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‘that there was a necessity, for the ali ng&- 
tion, or at least that he was led on reason- 
able grounds to believe that there «as 
necessity for the alienation. As regards 
the former condition the appellant has 
failed to discharge the onus that lies on 
him. As regards the latter, I am not pre- 
pared to accede to the respondent's con- 
tention that the price was not fair or that 
no consideration passed. But these are 
not sufficient; according to their Lord- 
ships of the Privy Council due inquiry by 
au alienee and his bona fides are the two 
requisites for constituting a transaction a 
binding one. The appellant omitted for 
reasons which have not been explained by 


"him to make an enquiry of the only [sov rce 


to which he should have gone, namely. the 
plaintiff, whom he admits he knew lom 
before; and in this respect, his omis.ion 
seems to me deliberate. He must havo. ag 
& man of ordinary prudence, known ihat 


“the plaintiff could have given him import- 


ant information, true or false, reli ing 
to the circumstances of the defenuant 
-No, 2, the expenses actually. incurred by 
her and the object of the ‘intended salo. 
‘Of course the plaintiff might have declined 
to give him any information or might have 
given him information which was n.: ft 
to be acted upon; but I cannot conceive 
why, ifany real enquiry was to be made 
the appellant should have refrained from 
approaching the plaintiff. In this respect 
too the appellant has failed to satisfy me 
that he acted bona fide or that he made 
any d enquiries. 
am accordingly of opinion t 
decree passed by the Babordineie Fae 
right and that this appeal should ba E 
missed with costs. 
Greaves, J.—lagree. : 
AN. A. € Appeal dismiss, 4). 
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A mortgagee. who had stood surety for the mort- 
gagzor: transferred ‘the full benefits of his mortgage 
to the creditor with the intent that the latter may 
hold the same as security and release the liability of 
the surety in respect of the claims. Under the deed of 
transfer to which the mortgagor was also a party, the 
mortgaged premises were conveyed to the creditor. 
subject to redemption by the mortgagor. The docu- 
ment was not atéested by witnesses : : 

Heid, that the fact that the arrangement between 
the creditor and the mortgagor failed to take effect 
for want of due execution of the document asa mort- 
‘gage afforded no-reason for refusing to give effect to 
the same asa validly executed transfer of the earlier 
mortgage in favour of the surety. [p. 926, col. 2.] 


Appeal from the judgment of the High 
Court of Calcutta (Justice Sir Asutosh 
Mookerjee, Kr., and Mr. Justice Rankin) ın 
Appeal No. 180 of 1924, dated the 24th July 
1923, printed as 81 Ind. Cas. 471, reversing 
that of the Sub-Judge, Dacca, dated the 
29th July, 1921. 

Messrs. George Lowndes and E. B. Raikes, 
for the Appellant. 

Messra. A. M. Dunne and G, D. McNair, 
for the Respondents. < 

; JUDGMENT., . 

Sir John Wallis.—This isan appeal 
from the judgment ofthe High Oourt of 
Calcutta reversing the judgment of the 
‘Subordinate Judge at Dacca and giving 
the plaintiffs, the Bank ôf Bengal a decree 
against the first defendant Lucas, a jute 
merchant at Dacca, on-two mortgages of 
the 8th July, 1910, and the 29th Jure, 1911, 
éxecuted by the first defendant in favour 
of Messrs. Vertannes and Bertram, his 
brokers, who, to putit shortly, had arrang- 
ed to finance him by getting the Bank to 
honour his drafts on their guarantee. These 
mortgages, the High Court, reversing the 
judgment of the Court below held to have 
been transferred by the mortgagees, to the 
‘plaintiff Bank by virtue of a registered 
instrument, dated the 4th February, 1914, 
to which the first defendant was a party. 

It is unnecessary to refer to the numer- 
ous questions raised in the Courts below, 
because the only questions argued before 
their Lordships on this appeal were whether 
the transfer was good, and if so, whether 
the first defendant is entitled to-go behind 
the recitals in the instrument of transfer 
that Rs. 74,017-1.4 was the amount then 
due to the Bank by the mortgagor, the 
first defendant, to his brokers as mortga- 
gees in respect. of these transactions, and 


to have an account taken of what is due on, 


the mortgages, in which case’ it was fur- 
, thersuggested that nothing would be found 
- due on the earlier mortgage. 
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‘As regards the first question, the docu- 
ment recites that it had been agreed that 
the mortgagees should transfer the full 
benefit of thesecurities (created by thedeeds, 
of 1910 and 1911) to the Bank to the intent 
that the Bank shall henceforth hold thesame 
as security for re-payment to the Bank on: 
demand of the said sum of Rs. 74,017-1-4, 
and interest thereon. ` 

In consideration of the Bank releasing 
the mortgagees from all claims in respect 
of these transactions, and this recital is, 
followed by a conveyance of the mortgaged 
premises tothe Bank, subject to redemp- 
tion on payment by the mortgagor, the first 
defendant, of the said sum of Rs, 74,017-1-4, 
now payable under the principal indenture 
and the supplemental indenture (the mort- 
gages of 1910 and 1911) and all interest at 

the rate aforesaid. . AS T ge , 

It is said that this document, which was 
not attested by two witnessés, as required 
ia the case of mortgages by the Transfer 
of Property Act, and was stamped as a 
transfer and not as a mortgag3, amounts: 
to a fresh mortgage by the first defendant 
in favour ofthe Bank, and cannot operate 
as a transfer to the Bank of the earlier 
mortgages, even though if is inoperative 
as a mortgage under the Transfer of Pro- 
perty Act for want of due attestation. In 
this view, the instrument, if duly executed 
as a mortgage, would have. amounted to 
a transfer of the two earlier mortgages by 
the mortgagees to the Bank, and to the 
creation as between: the mortgagor, the 
first defendant, and the Bank, of a fresh 
mortgage in satisfaction of the rights ac- 
quired by the Bank, under the transfer. 


. In these circumstances it appears to their 


Lordships, that the fact that this latter 
arrangement between the Bank and the 
first defendant failed to take effect for 
want of due execution of the document ag 
a mortgage, affords no reason for refusing 
to give effect to it as a validly executed 
transfer of the earlier mortgages by the 
mortgagees to the Bankin consideration 
of their release from the liability they 
had incurred to the. Bank. ; 

Even if the document had been duly 


executed as a mortgage, it has been con- 
tended before their Lordships that it shows 
.a clear intention to keep alive the earlier 
securities as well, possibly as a protec- 
tion against any subsequent ineumbran- 
ces which might have been created prior 


to the transfer, and that there would be 
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no sufficient reasons for not allowing it to 
have that effect. 'This was the view taken 
` by the learned Judges of the High Court. 
As regards the other points, their Lord- 
«ships agree with the learned Judges that 
the firat defendant cannot now be allowed 
to question the amount of his liability to 
His brokers under the mortgages at the 
. date of the transfer as recited in the in- 
strument oftransfer. The transfer clearly 
proceeded on the footing that the, first de- 
fendant and his brokers, the mortgagees, 
were severally and personally liable to the 
Bank on that date in the sum of 
Rs. 74,017-1-4, and that the brokers were 
the Secured creditors of the first de- 
fendantin respect of this liability which 
they had incurred on his behalf. In this 
state of things the intention clearly was 
thàt the brokers should be allowed to drop 
.out and that by virtue of the transfer, the 
Bank should become the secured creditor 
of the first defendant for the full amount. 
For these reasons the appeal fails and 
must be dismissed with costs, and their 
Lordships wil humbly advise His Majesty 
accordingly. 
SAN. A. Appeal dismissed. 
'' solicitors for the Appellant:—Messrs, 
‘Watkins and Hunter. 
Solicitors for the Respondents:—Messrs. 
Morgan, Price Gordon and Murby. 


BOMBAY HIGH COURT. 
SROOND Orvit ÁPPBAL No. 78 or 1925. 
Us : dune 28,1920. 
- . Present :—Sir Amberson Marten, Krt., 
. Chief Justice; and Mr. Justice Percival. 
‘SHIVAJI SAYAJI GAOKAR-—PLAINTIEF 
"p —APPELLANT 


| versus 
VITHAL NARAYAN MIRASHI— 


| DEFENDANT-—— RESPONDENT. 

- Execution of decree—Decree against dead person— 
Execution against legal representatives—Objection to 
validity of decree, whether can be taken in execution 
proceedings—Partition suit—Decree invalid as to some 
defendants, effect of. 

A decree passed against a dead man is a nullity 
and his legal representatives against whom the decree 
is sought to be executed may object tothe validity 
of the decree in execution proceedings without bring- 
ing a separate suit to set it aside. [p. 928, col. 2.] 

Per Percival, J.—ln a partition suit the fact that a 
decree is a nullity against one of the defendants 
affects the validity of the entire decree. [p. 929, col. 1] 
.. Appeal from the decision of the District 
Judge at Ratnagiri, in Appeal No. 220 of 
1923, reversing the order passed by the Sub- 


ordinate Judge at Devgad, in .Darkhast' 


No, 46 of 1923. 
Mie ; 


SHIVAJI SAYAJI GAOKAR v, VITHAL NARAYAN MIRASHI, 


927 


Mr, G. B. Chitale, for the Appellant. 
Mr. P. B. Shingne, for Respondents Nos. 


l to 3. 
JUDGMENT. 

Marten, C, J.—In this second appeal 
we think that the learned District J udge 
was quite rightin holding that the decree 
passed in the original partitión suit was a 
nullity, so far as regards defendant No. 3, 


‘Narayan Rukhmaji Mirashi, and his re- 


presentatives, on the ground ithat before 
the hearing of the suit was concluded 
Narayan died, and his legal representatives 
were never put on the record. It is clear 
when the record is looked at, that the trial 
Judge's view thatthe hearing had in fact 
been concluded prior to the death of Nara- 
yan cannot be supported. : 

' itis, however, argued on behalf 
plaintiff that this objection cannot ue 
in darkhast proceedings, but must be taken 
In a separate suit, and for that purpose a 
decision of Sir Basil Scott and Mr. Justice 
Batchelorin Hari Govind Kulkarni v, Na. 
singrao Nonherrao (1), is relied on. But 
that was a case of jurisdiction, viz, whe. 
ther, having regard to the Court of Wards 
Act, the trial Oourt had power to pass the 
particular decree avhich itdid. It was held 
that this was a matter which could not be 
inquired into by the Court to which the 
decree had been sent for execution, but that 
under O. XXI, r. 7, the executing Oourt was 
bound to assume the validity of the decree 
In particular it was pointed out that certain 
words referring to the jurisdiction of the 
Court had been excluded when passing the 
new O. XXI, r. 7, as compared With the 
provisions of the previous Code, 

In the present case, the decree has not 
beensent to another Court for execution 
nor does the point arise ag to whether the 
Court has jurisdiction, having regard to the 
terms of some particular Act, to pass the 
particular decree that it did. The questio 
here is whether the decree was a nullity, 
being a decree against a dead m 
Accordingly in Sripat Narain Rai v. 
Lirbent Misra &(2) which" wag decided 
by Sir Henry Richards and Mr. Justices 
Banerji, it was held that an objection of 
that nature could be taken in darkhast pr 
ceedings. iid 

In this respect we have been re 
s, 47 of the O. P. C., and to the i ae 
Mulla's text-book on that Act at page 194 


(1) 23 Ind. Cas. 133; 38 B. 194; 16 Born. 
(2) 45 Ind. Oas, 21; 40 A. 423; 16 A. L. Pat 30, 


ww 
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where the learned author states: “Having 
regard to the decisions that questions relat- 
ing to the validity of a decree cannot be 
tried in execution proceedings, but must be 
decided in a regular suit, the procedure by 
' guit would appear to be the proper one," 
But here, asel have ‘already said, it is & 
question of the decree being a nullity, 
Two.cases. in this Court deal with the 
proper procedure to be adopted where either 


pending an appeal or after an appeal an: 


appellant dies. In Janardhan v. Ram- 
chandra (3) the lower Appellate. Court 
fefused to add the heirs of a deceased ap- 
pellant. The High Court .held that this 
refusal was wrong, and, accordingly, they 
directed the heirs of the appellant to be 
added on the appeal. In Amarsangji Indar- 
sangji v. Desai Umed (4) some curious cir- 
cumstances had occurred. There the lower 
Appellate Court had dealt with an appeal 
in, ignorance of the fact that the appellant 
was dead, and had decided it in his favour. 
The defeated defendant in continued i ignor- 
ance of the facts had brought an appeal 
against the successful deceased: The view 
that this Court took was tht, under these 
éircumstanees, it was not for the High 
Court to put the mistake right, but that the 
heirs of the deceased . man. must apply to 
the lower Appellate. Court for leave to set 
aside .the- abatement and to, be ‘added as 
appellants ànd for the appeal to be re-heard. 
Fhe Court in. that ease treated the decree 
passed by the lower Appellate Court as 
being a nullity, having. been passed in 
favour of a dead man. I should add. that 
in that ease there were applications to the 
High Court for orders to make the heirs of 
the defendant parties.. Those applications 
weré remanded by us to be dealt with by 
the lower Court. 

' Those two cases, therefore, más be cited 
for the. view that a decree passed against a 
dead man is a nullity, and that it is not 
essential for a separate suit to be PTER to 
challenge the fact. 

- Then the "appellant before us cited 
Lakhmichand. Rewachand v. Kachubai 
Gulabehand (5). to induce us to add now the 
heirs of defendant No. 3. But all that case 
decided was that 
Limitation Act the Court had power fo make 
the necessary, amendment, although the 


. (3) 26 B. 317; 4 Bom. L. R.2 
us iE Ind. Cas. 31; 27 Bom. L. R. 91; ALR 1925 


ul ii Ind. Cas. 559; 35 B; $93; 13 Bom, L, R. 517, 
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ordinary application to set aside the abate 
mént was barred under Art. Ml of the 
Limitation Act. But there, it is to be 


observed, Sir Basil Scott says: “It is. 
obvious, however, that in a partition suitall 


the parties should be before the Court." . 


By way of warning 1 may add that 
though this may be the Indian. practice, it 
is not the practice on the Ohancery Side. 
There it is not essential that at the first 
hearing all parties should: be before the 
Court. The practice at the trial is. merely 
to make a preliminary order for enquiries 
by the Master, and then the judgment has 
to be served on all persons affected who are 
not already parties. 

In the result, therefore, we consider thah 
on the present darkhast it was open to the 
Court to deal with the contention of defend- 
ant No. 3’s representative that the decree 
was a nullity against him ahd that it was 
not necessary for a separate suit to be 
brought in that respect. That contention 
once made must necessarily suceeed. It 
follows, therefore, that, in: our judgment, 
the appeal must be dismissed with costs.. 

But we think it, fair to add this... It is 
represented to us that the order actually 
made by the Courts below.is that the whole 
darkhdst is dismissed, that is to say, not 
only against defendant No.3 but against . 
all the other parties; and that this is done 
on the Basis that the whole decree.is bad 
not only against defendant ^ No. 3- but 
against all the other parties. On the other 
hand, we have not got all the other parties 
before us. Accordingly, although we accept 
the contention of defendant.No. 3 that the 
decree is a nullity so far as regards him, 
we say nothing for the moment as to whe- 
ther itis alsoa nullity as regards the other 
parties. If, however, the decree is an entire 
nullity, then it would seem only fair that 
the plaintiff should have an opportunity of 
the re-trial of this suif, for in that event 
we would have a suit which had never been 
properly determined by & final decree. 
` In saying this we express no opinion as 


to what particular course the trial Court 


should adopt. If any application to that 
effect should be brought before it, i£ will 
essentially be a matter for the trial Court 
te decide. Wein no way wish to prejudge 
the: issue, buf we think it should be clear 
that our present judgment dismissing the 
appeal is without prejudice fo any applica. 
tion by the plaintiff to apply to the-Court 
of first instance to set aside the abatement; 


. be different in different cases. 


(881. O. 1926) 


if any, caused by the death of defendant 
No. 8 and to add Mr: Shingns's clients or 
the other heirs of defendant No. 3, as de- 
fendants to the suit,and foran order that 
the suit be set down for a re-trial and a 
re-hearing on the footing that the decree 
passed on October 9, 1922, was a nullity. 
It will be for the Court of first instance to 
say, as I have already pointed out, whether 
andto what extent that application should 
be granted, and whether, for instance, it 
can be successfully urged by the other 
parties that the decree, at any rate, is good 
as between them and the plaintiff whatever 
may be the result as between the plaintiff 
and defendant No. 3. Or, again, in this 
latter event it will be for that Court to 
consider what should be in that event a 
proper order to make as between the plaint- 
if and the representatives of defendant 
No. 3 to settle any matters there may be 
in dispute’ between them in relation to the 
partition which is being claimed in the suit. 

Percival, J.—I would just add afew 
words regarding the Allahabad case, name- 
ly, Sripat Narain Rai v. Tirbeni Misra (2). 
It may be noted that in that case the 
lower Appellate Court dismissed the appli- 
cation for execution as against the sons of 
Bindeshri as his legal representatives; that 
is to say, the application was dismissed 
only as against the.sons of the deceased 
man, Referring to this point the learned 
Judges in that case observed: “We express 
no opinion as to what the effect of the 
execution of the decree against the surviv- 
ing defendants will be," Of course, the 


-effect of holding that a decree isa nullity 


as agalust the heirs of one defendant may 
In this 
particular case, where a partition between 
the plaintiff and the different defendants is 
involved, the fact that the decree was a 
nullity against the heirs of one defendant 
affects the whole decree, whereas in another 
case, such as that dealt with in Sripat 
Narain Rat v. Tirbent Misra (2), the result 
might be different. In Sripat Narain Rai 
v. Tirbeni Misra, (2) the reason for distin- 
guishing it from Hari Govind Kulkarni v. 
Narsingrao Nonherrao (1) was brought out 
in the judgment where the learned Judges 
observed (page 424*): 


'“ It is contended that there has been a- 


change in the new O, P. C. by the omission 
from O. XXI, r. 7 of the word ‘jurisdié- 
tion. “We think that this alteration in no 

*Page of 40 A.—[Ed.] DEUS UOS 
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way modifies the authority of the case ta 
which we have referred. No question of 


‘jurisdiction’ of the Court to make the 


decree arises because no Court can make a 
decree against a dead man; anda decree so 
made is a nullity." 

Without, therefore, specially referring to 
the Bombay case, the Alldhabad Judges 
have, in fact, distinguished the Bombay 
case; and their decision isa clear ruling to 
show that in this particular instanee the 
decree must.be a nullity as against the 
heirs of defendant No. 3. 

A. N. A, Appeal dismissed. 





LAHORE HIGH COURT. 
First CIVIL APPEAL No. 2666 or 1920. 
April 4, 1925. 

Present:—Mr. Justice Martineau and: 
Mr. Justice Fforde. 

FATEH SHAH-PraiNTirF— 
; APPELLANT ; 

f VEFSUS | 
BAHAB SHAH, DECEASED, AND orures 
—DEFENDANTS-- RESPONDENTS. 

Specific Relief Act (I of- 1877), s 48, pro... - 
Declaratory suit—Plaintiff becoming entitled toe. 
sequential relief during pendency of suit--Decluiaz. : 
decree, whether can be passed—Hvents subseyuent in 
suit, effect of. ° 

The proviso to s. 42 of the Specific Relief Act whch 
provides that no Court shall pass a. declaratory decicc 
where the plaintif, being able to seek further rein f. 
omits to do so, refers tothe position of the plaintit 
at the date of the suit. !p. 930, col. 1! . 

The right of a person, therefcre, to maintain s 
suit for a declaratory decree is not lost by the.fa-t 
that during the pendency of the suit he obtain: da 
right to sue for possession also. |ibid.] i 

Govinda v. Perumdevi (1), followed. 

First appeal from the decree of the Senior 
Subordinate Judge, Montgomery, dated the 
30th August, 1920. 

Mr. Sagar Chand and Lala Parkash 
Chandra for Dewan Mahesh Das, for the 
Appellant. 

Messrs. M. M. Tufail and Bal Kishen, for 
the Respondents. 

JUDGMENT.—The plaintiff sues for 
a declaration that a gift of ancestral land 
made by his father Bahab Shah in favour 
of the latter's daughters Sahib Bibi, Saidan 


“Bibi, and Badshah Bibi shall not affect hia 


reversionary rights. The parties are 
Sayads of Basti Kesar in the Montgomery 
District, and the lower Court has held 
that among Sayads such a gift is valid hy 
custom, and has dismissed the. suit, The 


On behalf of the respondents two pre- 
liminary objections are taken (1) that the 


‘plaintiff has.appealed. 


930 | 
appeal abates because no representative of 


Musammat Saidan Bibi, who died during. 


the pendency of the appeal, has: been 
brought on the ‘record, and (2) that as the 
donor Bahab Shah also has died during 
the pendency of the -appeal the suit for a 
declaratory decree cannot be maintained, 
and that the plaintiff ought to sue for pos- 
session ofthe land. The first objection 
has .no force, as Musammat Nuran, the 
mother and legal representative of Mus- 
.ammat Saidan Bibi, has already been im- 
pleaded as the representative of Musam- 
mat Sahib Bibi, and there is no difference 
bstween her character as legal represen- 
tative of one daughter and her character 
as legal representative of the cther. The 
second objection has also no force, as it 
has been held in Govinda v. Perumdevi 
(1) which was a case exactly similar to 
the present one, that the proviso to s. 42 of 
the Specific Relief Act that “no Court 
shall pass a declaratory decree where the 
plaintiff, being able to seek further relief 
than a mere declaration of title, omits to do 
so" refers to the position of the plaintiff at 
the date of the suit. See alsp Rai Charan. 
Mandal v. Biswanath Mandal (2), in which 
the Madras ruling was ‘followed by the 
Caleutta. High Court. (The plaintiffs right 
to maintain the suit for a declaratory 
decree is not affected by the death of Bahab 
Shah. during the pendency of the appeal. 
We, accordingly, overrule the preliminary 
objections. 
_ Coming to the merits of the case we find 
that a remand is necessary before the 
question of custom can, be disposed of. The 
decision turns almost wholly on the entries 
in the riwaj-t-am of the Montgomery Dis- 
trict and in the wajib-ul-are of the village 
Basti Kesar, to which the learned Subordi- 
nate Judgehas referred in his judgment, 
and we are surprised to find that although 
the learned Judge has mentioned the 
Exs. Nos. D4 and D-5 of the extracts 
from the riwaj tam, and has said in his 
judgment that he has placed a copy of the 
entry in the wajib ul-arz on the record, 


those. documents are, as a matter of fact, 


not on the record. l 

We send the case to the lower Court 
with the direction that certified copies of 
the entries in the riwaj-t-am and wajib-ul- 
nrz referred. to in that Court's judgment 
be plaged on the record, and that the plaint- 


if be given an SPP an c of producing. 


(1) 12 M. 136; 4 Ind, Dec. (X 
(2) 26 Ind. Cas, 410; 20 G. L. J, 107, 


- ) 
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evidence to rebut those entries, if he wishes 
to do so, after which the record Should be 
returned to this Coane 

A. N, A. Case remanded. 


PRIVY COUNCIL. 
APPEAL FROM THE Patna Hien Court. 

July 30, 1926. i 
Present:—Lord Chancellor, Lord Justice : 

“ Warrington and Chief Justice Anglin. 
JAGADISHWAR NARAYANC-—APPELLANT 

versus 
MUHAMMAD HAZIQ HUSSAIN 


AND OTHERS— RESPONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859), s. T 
Annulment of sale—Substantial injury, absence of— 
Omission to raise point before Commissioner, effect of 
—Misdescription of area in notice, whether vitiates 
sale.” 

In view of the provisions of s. 33 of the Bengal 
Land Revenue Sales Act, 1899, a suit to set aside a 
revenue sale isnot maintainable where there is no 
allegation or proof that the plaintill has sustained 
substantial injury by reason ofthe irregularities in 
the sale, and, the plaintiff had further omitted to 
specify those irregularities in his appeal to the Com- 
missioner. [p. 932, col. 2. 

Where the intention of a Collector to sella whole 
residuary share is clear, the fact that the area of the 
properties was misdescribed in the notice of sale 
does not render the sale invalid. fp. 933, col. 1.] 

A sale held under the Bengal Land Eevenue Sales 
Act, 1859, should not be allowed to be impeached for 
trifling errors not substantially affecting the price 
fetched for the properties. [tvid] 

Krishna Dayal Gir v. Abdul Gaffur (1), overruled. 

Appeal from a decree of the Patna High 
Court (Mr. Justice Das and Mr. Justice 
Macpherson) in Appeal No. 105 of 1920, 


dated the 13th August, 1923, printed as 


77 Ind. Cas. 851, affirming that of the Sub- 


Judge, Monghyr, dated the 3lst January, 
1920. 
Messrs. A. M. Dunne ana S. Hyam, for 
the Appellant. 
Mr. A. Majid, for the Respondents. 
JUDGMENT. 
Lord Chancellopr.—This is an appeal. 


. from a decree of the High Court of Judica- 


ture of Patna affirming a decree of the Sub- 
ordinate Judge of. Monghyr, by which a 
sale of certain land under the Bengal Land 
Revenue Sales Act (XI of 1859) was set aside 
as invalid. 

The suit related to a portion “of an, 
estate known as Chak Maharuddin Khan 


tik bearing No. 3309 on the Tauzi of the 


Collectorate of Monghyr, and paying an. 
annual revenue to the’ Government of 
Rs. 129-13-0. The estate had belonged to a 
number of proprietors in several shares, but 
in respect of : some of the. shares separate 


- 
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accounts had been opened under s. llof 
the Act, leaving a residue belonging to the 
. Tespondents jointly and bearingan annual' 

. revenue of Rs 80-9-0, payable by quarterly 
instalments. By a rule made by the Board: 
of Revenue under s. 3 of the Act, the latest 
dates for the . payment of all arrears of 
revenue in respect of this and other estates 
had- been determined to be the 7th June, 
28th. September, 12th January and 28th 
March. ; 

It appeared by the books of the Collector 
of the Distriet, that, on the 7th June, 1917, 
the sum of Rs. 1-11-9 was in arrear and 
unpaid in respect ofthe residuary share 
of the estate belonging to the respondents 
jointly; and accordingly, on the 5th August, 
1917, the Collector gave notice in accord- 
ance with the Act that the ijmal (or joint) 
share constituting the residue of the estate 
would be put up for sale by auction on 
the 24th September, 1917, for the arrear of 
revenue; and at the auction held on that 
date the appellant was the highest bidder 
for the share and was declared the pur- 
chaser at the price of Rs. 850. 

-` On.the 10th December, 1917, some of the 
respondents preferred an appeal to the 
Commissioner of Revenue under s. 25 of 
the Act against the sale, alleging a 
number of irregularities in: the sale (none 
of which are now relied upon) and that it 
was a hardship that property which they 
alleged to be worth a very large sum should 
be sold on account of an arrear of only 
Rs. 1-11-9 for Rs. 850. The Commissioner, 
having. heard the appeal, found, on the 
8th February, 1918, that no material irregu- 
larity had been disclosed orindeed pressed : 
in argument; as regards the plea of hard- 
: Ship, he said that the then appellants ap- 
peared to be habitual defaulters and that 
accordingly he felt precluded from making 
a-recommendation to the Board on the 
. ground of hardship. The appeal was ac- 
cordingly dismissed, and the appellant paid 
his purchase-money and was let into 
possession of the property on the 29th April, 
1918. 

On the 7th February, 1919, the present 
suit was instituted by some of the respond- 
ents against the appellant, praying that the 
sale might be set aside, the other respond- 
ents (who had been co-proprietors with the’ 
plaintiffs) being made co-defendants. The 
‘Subordinate Judge framed issues for trial, 
of which the following only are now 
material ; i 
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9. Whether there was any arrear due 


in respect of the kist for which the sale took 


place. 

10. Is the sale liable to be set aside? 

The suit was heard by the Subordinate 
Judge who, on the 3J3lst January, 1920, 
delivered. judgment, holding that the sale 
was void on two grounds: first, he held 
(under issue No: 9) that the sum of 
Rs. 1-11-9, in respect of which the sale was 
made, did not become payable under the 
settlement and kistbund: of the mahal until 
the 7th June, 1917, and accordingly did 
not become an arrear under 8. 2 of the Act 
until the 1st July, 1917; and this being so, 
he held that the latest date for payment 
of the arrear under 8.3 of the Act was the 
28th September, and accordingly that the 
sale on the 24th September was irregular. 
Secondly, he held (under issue No. 10) that 
one of the mauzas included in the property 
sold, which was deseribed in the notifica- 
tion ofsale as containing 17 cathas 19 dhurs, 
in fact contained 2 bighas, 15 cathas lz 
dhurs, and acgordingly that the sale must 
be deemed to be a sale of a portion only of 
the residuary share and not of the whole, 
and was, therefore, made without jurisdic- 
tion. He accordingly made a decree setting 
the sale aside. < 

On an appeal by the lst defendant (the 
present.appellant) to the High (Court at 
Patna, that Court (consisting of Das, J., and 
Maepherson, J.) disagreed with the Sub- 
ordinate Judge on the first ground of his 
judgment, holding on the documents that 
there was an arrear in:respect of which the 


‘7th June, 1917, was the latest: day for pay- 


ment, They further held that in any case 
this objection, not having been taken on 
the appeal to the Commissioner of Revenue, 
was not open to the plaintiffs in the suit. 
Upon the second point dealt with by the 
Subordinate Judge, the Court held itself 
bound by the decision of a Full Bench of 
the High Courtin KrishnaeDayal Gir v. 
Abdul Gaffur (1) to affirm the decision of 
the Subordinate Judge; and accordingly, 
while expressing their dissent from the 
decision in the case cited; and agreeing 
with the dissenting judgment of Chapman, 
J.,in that case, they dismissed the appeal, 
It is against this decision of the High 
Court that the present appeal is brought, 


With reference to the first ground upon 


-which the learned Subordinate Judge rested 


(1) 40 Ind, Cas, 13; 2 P, Li J, 402; 2 P. L, W, 228 


- 
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Jis decision, their Lordships agree with the 


.High Court in holding that it has no 


foundation in fact. Their Lordships entire- 
ly accept the contention, put forward on 


' . Behalf of the reBpondents that if the sum 


in question in fact became payable on the 
Tth June, 1917, it did not become an arréar 
under s.:2: of the Act until the Ist July and 


_that in that case the latest date for pay- 
ment unders,3of the Act and the rule 
"made by the Board of Revenue was the 28th 


Séptember, ¢o thatasaleon the 24th Sep- 
tember was irregular. 
Jaw is- in -accordance with the decision of 
this Board in Haji Buksh Tlahi v. Durlav 
Chandra Kar :(2) But the argument 
dependsfor its validity upon the assumption 
that under. the settlement and kistbundt of 
‘the mahal the amount in question did not 
become payable until the 7th June, 1917, 
and: for the'res&sons given by the learned 
Judges of the High Court their Lordships 
‘dé-not accept that assumption. The result 
of at-examihatión of the Collector's books, 
_of the grounds of appeal to the Commis. 
sioner of Revenüe and his replies, and of 
the-pleadibg& in the suit, is to make: it 
plain that the sum in question became due 
at some time before the Ist June, 1917, 
and so became an arrear on that date; and 
if so, the latest date for payment of the 
amount under s. 8 of the Act and the rules 


of the Board was the 7th June, 1917, so' 


that a sále on ‘the 24th September was 
regular. Upon this view of the facts it is 


amnnecessary to cohsider whether; if the 


“Sale had been shown to be premature,.s. 33 


ofthe Act would have been an answer to 
this.objeetion. l 
The second ground taken by the learned 


This view of thé ' 
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misdeseription, nor was the point raised on 


the appeal to the Commissioner; but it has 
nevertheless been held on the authority of 


the previous decision of the High Court 
that the misdescription was sufficient to 
invahdate the sale. The correctness of the 
decision under this head depends upon the 
effect to be given to s. 33 of the Act of 1859, 
which provides as follows: l 

` No sale for arrears of revenue, or other 
demands realizable iv the same manner as 
arrears of revenue are realizable, made after 
the passing of this Act, shall be annulled by 
& Court of Justice, except upon the ground 
of its having been' made contrary to the 
provisions of this Act, and then only on 
proof tbat the plaintiff has sustained sub- 
stantial injury by reason of the irregularity 


‘complained of: and no such sale shall be 


Subordinate Judge in his judgment is of , 


a different nature. It appears to be.the 
fact that, while the property offered for 
sale, namely, the ijmali share which formed 
the residue of the estate, was correctly 
described -on the face of the notice of sale, 
‘and the. revenue payable in respect of it 
(namely Rs. 80-9-0) -was correctly givén, 
there was an eérror:in the details of the 
are& ofthe property noted on the reverse 
aide.of the notice, this error amounting to 
about 14 bighas out of a total of 158 bighas. 


It-was not-alleged or proved that the price’ 
given for the property was affected by the 


(2) 16 Ind. Cas 821/39 O. 981; 391. A. 177; 166, 
W. WN. 842; 93 M. L. J. 206; 12 M. L. T. 385; (1919Y:M, 
W.N.1005:14 Bom, L, R. 1003; 10.4. L. J. 452; 16 C. 


y. J. 620 (B.O), 


anuulled upon such ground, unless süch 
ground shall have been declared and speci- 
fied inan appeal made to the Commissioner 
under s. 29 of this Act; and  no.suit to 
annula sale made under this Act shall be 
received by any Court of Justice, unless it 
shall be instituted within one year-from 
the date of the sale becoming final and 
conclusive ‘as provided in s. 27 of this Act." 

At first.sight this séction appears to be a 
complete anawer to this part of the case. 
The effect of it is that, in order that a sale 
may be annulled by the Court, a plaintiff 
must prove (1) that the sale was' made con- 
trary to the provisions of the Act; (2) :that 
he had sustained substantial injury by 
reason of the irregularity complained of, 
and (3) that he specified the irregularity in 
question in his appeal to the Commissioner; 
and in the present case, while it may be 
assumed that the sale under an inaccurate 
description was contrary to the provisions 
of the Act, it is plain that the plaintiffs 
proved no substantial injury by reason of 
the misdeseription and did not raise the 
point before the Commissioner. But it was 
held in the case cited, which the High 
Court felt itself bound to follow, that the 
section had no application to such a case; 
and the point for decision is whether that 
view is correct. 

In the ease cited Krishna Dayal Gir v, 
Abdul Gaffer (1), as in the present case, the 
residuary share‘ of an estate was offered for 
sale and the sadar jama of the residuary 
share was correctly stated in the notice of 
sale; but an error was made in stating the 
particulars of the property, a small interest 
being omitted from those particulars. An 
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appeal to the Commissioner had failed as 
having been preferred out of time, and on 
a suit being brought to set aside the sale, 
if was not proved that the ‘error had 
seriously prejudiced the sale; but the Full 
Bench, holding. that.the Collector must be 
taken to have offered for sale less than the 
whole amount of the residuary share and 
that he had no jurisdiction so to do, set 
the sale aside. In other words, they held 
(as Das, J., put it in his judgment in the 
present case) that the existence of the 
Collector's jurisdiction to sell, and not its 
exercise only, was affected. No doubt that 
decision covered the present case, and 
the High-Court was under an obligation to 
follow it; but in their Lordships’ opinion 
the decision cannot be sustained. In that 
case, as in this, the notice showed plainly 
the intention of the Collector to offer for 
sale the whole of the residuary share: for 
the expression "the ijmali share" which 
appeared upon the faee of the notice, de- 
notes (as Chapman, J., said in the case 
cited) the rights of those proprietors who 
have not opened separate accounts. Further 
the sadar jama specified on the face of the 
notice was the amount payable in respect sf 
the whole residuary share. The intention to 
offerthe whole residue forsale was, therefore, 
clear, and although an error occurred in 
noting onthe reverse side of the notice 
the particulars of the areaof the property, 
that was an error in the exercise of the 
Collector's powers dnd had no effect on bis 
jurisdiction. This being so, it might have 
been made the subject of anappeal to the 
' Commissioner, and the omission to specify 
the point as a ground for that appeal isa 
bar to its being raised in suit. The point 
is stated, with admirable lucidity in the 
judgment ofDas,J., with which Macpherson 
J., concurred; and their Lordships are en- 
tirely satisfied with his reasoning on this 
point. 

It is only necessary to. add that it would 
be regrettable if the title of a purchaser 
under the Act of 1859 were liable to be im- 
peached by suit in respect of a trifling 
error whichis not proved.as in Raraneshwar 
Prasad Singh v. Baijnath Ram Goenka (3) 
to have substantially affected the price 
given for the property. As was pointed out 
by the Board in Gobinda Lal Rey v. Ram- 


(3 28 Ind. Cas. 699; 42 ©. 897; 421. A. 79; 2 L. W. 
155; 19 C. W. N. 481; 17 M. L. T. 321; 210, L. J. 412: 
13.À. L. J. 501; 28 M, L. J. 583; 17 Bom. L. R, 442; 
- (1915) M. W. N. 559 (P, O.). : 
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janam Misser (4) the first persons to suffer 
by such an intérpretation.of the Act would 
be the defaulting proprietors, for the effect 
would be to deter purchasers from bidding 
freely ata revenue sale. , l 

Counsel for the respondents attempted, 
to raise a further point, based on an alleged 
breach of duty by one of the defendants in 
not paying the amount due for revenue, 
but this argument, which was negatived by 
the Subordinate Judge and was abandoned 
in the argument before the High Court, is 
not now open to the respondents. 

For the abovereasons their Lordships are 
ofopinion thatthis appeal should be allowed 
and that judgment in the suit should be 
entered for the first defendant (the present 
appellant) with costs here and below, and 
they wil humbly advise His Majesty ac- 
cordingly. ` 

A. N. A. Appeul allowed. 

Solieitors for the Appellant:—Messrs. 
Barrow, Rogers and Nevill, 

Solicitors for the Respondent: —Messrs. 
Chapman, Walker and Shephard. 


(4) 21 C. 70; 20 I. A. 165; 17 Ind. Jur. 536; 6 Sar, P, 
C. J. 356; 10 Ind. Dec. (x. s.) 679 (P. C.). 
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BOMBAY HIGH COURT. 
FissT CiviL ArPEAL No, 44 or 1994, 
June 8, 1926. 
Fresent :—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
THE SECRETARY er STATE ror 
INDIA--DEFENDANT— APPELLANT 
Versus 
INDOORAI BHAURAI DESAI 


AND-OTHELS—PLAINTIFFS— RESPONDENTS. 

Inam—Settlement—Cash allowances granted to 
inamdar, nature of-- Village expenses—Kadim huk— 
Burden of proof—Allowances stated in sanad as 


` kadim— Settlement Statement and Alienation Register, 


entries in, value of—Government, power of, to resume 
allowances—-Estoppel--Sanad, velidity and effect of 
—Signature of inamdar, whether necessary—Summary 
Settlement Act (Bom. Act VII of 1863), s. 2. 

Under the provisions of 8.2 of the Summary Sett]e- 
ment Act of 1863 the issue of & sanad constitutes the 
final authorisation of a settlement. Where a sanad has 
been issued the mere fact that the inamdars had not 
affixed their signatures to the sanad, does not vitiate 
the validity of the sanad, in the absence of any 
legislative provision making such signatures essentic! 
to its validity. [p. 935, col. 2.] ° 

‘Kadim haks' are grants made prior to the grant cf 
a village in favour of an inamdar and independently 
of him. [p. 934, col, 2.] S 
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Village expenses may be either kadim or jadid; it 
is only by.evidence as to when these' allowances 
actually first started, and by whom they were grant- 
ed, that it can be decided whether they are kadim or 
jadid. An allowance may be a ‘gaum kharach’ and 


yet be a ‘kadim', inasmuch as the later category does 


not exclude the former. [p. 937, col. 1.] 

Where an inamddr seeks to prevent the Govern- 
ment from treating certain allowances as kadim 
grants, the burden ef proof is upon him to show that 
they are not kadim. [ibid | 


The omission ina settlement statement to state. 


that a cash expenditure which was given credit for 
was not a ‘kadim allowance cannot outweigh ex- 
press statements in a sanad that they are such 
allowances. [p. 937, col. 2.] 

The mere fact that certain allowances are simply 
shown in the Alienation Register as village expenses 
deducted inthe calculation of assessment does not 
suffice to show that Government in any way admitted 
that the allowances are not to be dealt with as kadim 
haks as Specifically meritioned in the sanads relating 
to them. [ibid] 

Where at the time of settlement certain allowances 
are'treated as kadim and deducted in fixing the pay- 
ment of quit rent payable, and the inamdars accept 
the settlement.and obtain the benefit of that part of 
the settlement which allows this” deduction, they 
cannot subsequently repudiate the other part of the 
agreement which gives the Government a free hand 
over the management and payment of these allow- 
ances. [p. 938, col. 1] 

- Secretary of State for India v. Sheth Jeshingbhat 
Hathisang (1), relied on. | | 

First appeal from the decfsion of the 
Joint Judge at Ahmedabad, in Suit No.5 
of 1917. 

Mr. S. S. Patkar, 
for the Appellant. B 

Mr. Jayakar, (with him Mr. M. H. Mehta), 


for the Respondents, 


JUDGMENT. 
Fawcett, J.—This litigation arises out 
of certain allowances that for many years 


Government Pleader, 


were paid by the inamdar plaintiffs, for^ 


the benefit of certain religious institutions 
and ceremonies, and for food and liquor to 


. villagerson special occasions. The allow- 


ances are in six inam villages in the Panch 
Mahals District. Three out of these, by 
name Ranipur, Pavdi, and Jetpur, are the 
subject-matter of the suit which is before 
us in F. A. No. 44 of 1924. The 4th 
village is that of Karamba, which is 
the subject-matter of the suitin F, A. 
No. 43of 1924. The other two villages are 
Sompoi and Prathampur, which are the 
subject-matter of the suitin F. A. No. 45 
of 1994. All these three suits, which were 
heard by the Joint Judge, Ahmedabad, 
involve the same questions, and our deci- 
sion can be given in regard to all these 
appeals $n one judgment. 

\ The main facts are that these allowances 


SHORETARY OF STATE FOR INDIA Ü. INDOORAI BHADRAI DESAI. 


~~ 


[98 I. C. 1926] 


were directly paid by the inamdars in 


question, but that in 1897 the Government 
passed a resolution, ordering that this prac- 
tice should be stopped and that these 
amounts should be paid to Government. In 
consequence, certain notices were sent to 
these inamdars, ordering them to refund 
amounts that were due for years subsequent 
to 1914. These suits were brought to obtain 
declarations and injunctions, which would 
prevent the Collector giving effect to those 
orders. The contention of Government 
is that these allowances were deducted from 
the amount of assessment that was taken 
into consideration for fixing the “summary 
settlement’ dues from the inamdars, that 
this was done because these allowances 
were in respect of what is known as “kadim 
haks," that is to say, grants made prior to 
the grant of the villages in favour of the in- 
amdars, and independently of them, by the 
former Government; and that, under the 
express terms of the settlements contained 
in the sanads, that were subsequently 
issued, these cash allowances are subject to 
the orders of Government, sothat the orders 
of 1897 are legal. The contention of the 
plaintiffs-respondents in these appeals is 
that these allowances were not kadim, but 
merely village expenses which do not fall 
under the terms of the sanad asto kadim 
haks. A further contention is that the 
sanads were not accepted by the thén inam- 
darsand are not binding upon the plaint- 
ifs. The Jcint Judge has substantially 

accepted the plaintiffs’ contentions. He 
has held in paras, 17 and 24 of his jidg- . 
ment that the sanads were not accepted 
by the inamdars and cannot properly be 
the basis of a contract between the Govern- 
ment and them. He has further held that 
the Settlement and the Alienation Registers 
donot show tbat the alienations in ques- 
tions were kadim haks. Consequently, he 
has held that Government haveno right to 
recover anything on aecount of these allow- 
ances, and has granted the declarations 
and injunctions sought by the plaintiffs. 

I shall first deal with the question about: 
the acceptance or non-acceptance of the 
sanads. These appear to have been issued 
at various times after the year 1900. Exhi- 
bit 35 is astatement containing details as to 
the dates on which such sanads were given 
to various persons concerned. This state- 
ment is certainly one which, unders 114 
of the Evidence Act, justifies the presump- 
tion that the sanads were in fact given as 


. sanads. 


t 
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` dars affixing his signature ia Gujarati as 


mentioned in it. .In regard to the first three 
villages that I have mentioned, namely, 
Jetpur, Pavdi, and Ranipur, the entries 
show that copies of sanads were given in 
respect of the first two villages at various 
dates in 1906-1907. There is no entry as 
regards the third village, and the Joint 
Judge says that the sanad is consequently 
not shown to have been delivered: for this 
particular village.. This, however, is oppos- 
ed to the admission in para. 2. of the 
plaint that the sanad for Ranipur was 
handed over to the plaintiff on December 
23, 1903. Thefurther statement there made 
that the sanads for Jetpur and -Pavdi were 
handed over in 1906 agrees with the entries 
in Hrhibit 25. In regard to the village of 
Karamba, Ex. 35, states that the sanads 
“were handed over to various. persons in 1908. 
Similarly, in regard. to the villages of 
Prathampur aud Sompoi, there are entries 
of sanads having been handed ovér in 1908. 
It is true that the name of plaintiff No 1, 
Vallabhdas, since deceased, is not among 
the names given in Ex. 35, but except in 
the case of Karamba he is not shown 
as the sole holder ofthe inam rights, and 
copies of sanads, according to the entries in 
Ex. 35, were given in the case of three 
villages to Desai Damodar Mayachand, who 
would appear to be the brother of Desai 
Vallabhdas Mayachand. In a statement 
purporting to have been made by the same 
Vallabhdas Mayachand in 1911 before the 
District Deputy Collector, marked Exhibit 
62 in the paper-book of F. A. No. 43 
of 1924, he makes a statement that the 
` sanads in respect of all the three villages, 
that is to say, Karamba, Prathampur and 
Sompoi, have not been taken “on account 
of contentions regarding the taking out of 
sanads in the name of the elder person." 
That points to there being some dispute as 
to who was the senior person, which was 
the reason for his not taking copies of the 
That, however, is a very different 
thing to a refusalto take the sanad because 
‘of objection to the agreement which it 
signifies. It. seems to me perfectly clear 
that the authorities did give the copies of 
the sanads to all persons concerned, who 
were willing to take them. In the suit 
regarding the three villages, Jetpur, Pavdi 
and Raniput, it is, in fact, admitted in 
evidence that sanads were sent to the inam- 
dars which they retained, and Exs. 48-50 
are the sanads so retained. It is true that 
the form of sanad contemplates the inam- . 
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evidence that he accepts its terms and 
conditions, and that the copies, Exs. 48 
to 50, do not contain any such signature. 
But that clearly does not in anv way vitiate 
the validity of the sanad. «Under s. 9 of 
Bombay Act VIT of 1863, whatis contem- 
plated is the issue of a sanadas the final 
authorisation of the settlement. There has 
been such an issue, and the mere fact that 
on these particular sanads, there areno ` 
signatures, such as was contemplated, does 
not affect the fact that sanads have been 
issued and have been acted upon. It may 
be that on other sanads such signatures 
have been taken. Even if that has not 
been done, that in no way invalidates the 
sanads in the absence of any legislative 
provision making such signatures essential 
to the validity of the sanads. "Therefore, I 
do not think that the Joint Judge is justi- 
fied in holding that, in fact, sanads were 
not accepted by the 2namdars concerned. 
The only proved exception, viz., the one in 
regard to the inamdar Vallabhdas already 
mentioned, was due to a dispute as to 
Seniority, and does not affect the fact, that 
the sanads did in fact issue and were acted 
on. Both sides have relied upon the ruling 
in Secretary of State for India v. Sheth 
Jeshingbhai Hathisang (1). That was a case 
where there was a common mistake of fact 
a8 to an essential matter that arose fora 
proper ssttlement, and it was held that the 
samad itself could not prevent the under- 
lying agreement being vitiated because of 
that common mistake of fact. So, in this 
case, if it was shown that there had been 
any misrepresentation, for instance, suffi- 
cient to invalidate the settlement, that 
undoubtedly eould be put forward as a 
proper reason for upsetting the settlement, 
in spite of the fact of the sanad having 
been issued, but no such case has been get 
up either in the lower Court or before us. 
The main contention is that the sanad 
ig not right in showing these Sllowances ag 
kadim or anterior to the grants of the 
village to the inamdars, and that the real 
terms of the settlement are more accu- 
rately shown in the Settlement Statement 
(Ex. 31) and the Alienation Register (Ex. 
hibit 78), which make no reference to these 
alienations being kadim. It is also strongly 
contended by Mr. Jayakar that such alfena- 
tions cannot in any case be properly 


(1) 17 B. 407; 9 Ind. Dec; (x, s.) 265; 
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treated as kadim haks of the kind contem- 
plated by the sanads, and that they are not 
alienations.to hakdars such as are often 
found in such villages and as are referred 
to in the case of Chintaman Ganesha Oka 
v. Secretary of State (2). Therefore thé 
argument is that the sanads do not correct- 
ly show the exact settlement arrived at. 
Ihave carefully considered this question, 
and I de not think that this contention 18 
- substantial.. The sanads .deal not merely 
with grants of lands but also with cash 
allowances. Column 11 of the sanads is 
specially provided for such cash allowances, 
and tbe second condition of the grant 
speaks of “alienations whether land or 
cash more ancient than ‘the grant of the 
village.” So far as the religious allowances 
are concerned, there is, prima facie, no 
reason why; such allowances might not have 
been granted by the previous Government 
prior to the. grant of the villages to the 
ancestors of the present inamdars. Thus, 
ia a Government Resolution of 1862 on the 
generalsubjeetofeash allowancesin Gujarat, 
which is reprinted in the Standing Orders 


of Government in the Revenue Department,. 


Volume 1, pages 84-85, para. 8 says :— 

“The village devasthans usually originat- 
ed in grants ‘by Village Officers from the 
village funds. In stating that these devas- 
than grants are old as the villages them- 
selves, Mr. Mansfield appears to have had in 
view only the ‘Gaom Dev,’ or village temple, 
founded when the village was established, 
He has overlooked a number of grants sub- 
sequently obtained by the managers of 
other temples: from: the Patels who, until 
quite recently, had the management of 
village funds." 


This, at any rate, is authority for saying’ 


that there might be an allowance payable 
to those who "looked after the-village tem- 
ple which would be of very ancient date 
prior to the grant of the village as personal 
inam. And even in the case of allowances 
‘for food and liquor on speeialoceasions, that 
may prima facie have been granted prior 


to such grant. Mr. R. N. Joglekar, a gentle-. 


mau, who has had very great experience of 
all alienation matters, has publisheda book 
on the subject,and I think that his authority 
can beaccepted with complete confidence. 


Tn his “Alienation Manual,” brought up to: 


1921, at pages 103, 104, etc., he gives an. 
illustration of entries as to an tnam "village, 


(2) 39 hid, Cas. 918; 17 Bom. D, R. 682. 
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showing its history and the changes that 
are made with regard to the payment of 
quit-rent etc. At page 103 he puts the case 
of certain cash allowances to the value of 
Rs, 48 being granted by the former Govern- 
ment in 1659 to various institutions or 


persons. For instance :— 
"Rs. 10 to Deshpande 
» 12 ,, Varshasan 
8 ,, Devashthan allowance,” and 


19 
BO on. < 
Among these instances he gives “Rs, 9 
io chilar expenses, 2. e., unforeseen charges 
on account of guests, publie shows on festive 
occasions, ete. Idiana charges (amounts ` 
spent on sports) etc.” There he uses the 
same word “idiana,’ which has been used 
in connection with some of these particular 
allowances. Mr, Joglekar did not consider ' 
it strange that those cash allowances should 
be kadim. Then at page 104 he assumes 
that in 1680 the former Government granted 
the village V as' personal inam toone X, | 
exclusive of grants in land to kadim (old) 
inamdars andiu cash to kadim hakdars, 
and that the inamdar in 1780-gave a. jadid 
cash allowance of Rs; 2 to the Maruti's 
temple used as Chavdi. There he draws a 
distinction between this jadid cash allowance 
asopposed to the kadim cash allowances: 
previously mentioned. In the year 1863, 
proceedings are taken for summary settle- 
ment, and the inamdar under Bombay Act II 
of 1863 accepts a settlement on the basis of 
paying an annual nazarana of one anna in 
the rupee, and Mr. Joglekarshows how that 
nazarana is calculated. This is based on 
the original Mamul Revenue assessment of 
the village, namely, Rs. 230 as shown at 
page 103. Then from that is deducted 
a sum of Rs. 70. This is the proportion 
of that mamul assessment of Hs: 230 rhat 
represents the assessment on the seven 
survey numbers that had been granted to: 
kadim hakdars by the former Government. 
Next, there is deducted the sum of Rs. 48, 
which I have mentioned, as being the total 
of kadim cash allowances, including ex- 
penses for festive occasions like those we 
have in the presentsuit. 'These are shown 
as deducted because they are “kadim charges 
in: land and cash.” On the other hand, no 
deduction is made on' account of the jadid 
cash allowance of Rs. 2 that the inamdar 
had given. Very little reflection serves to 
show that obviously such a dedueation 
must be made because of the grantees 
being independentinamdars; and; therefore, 
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such kadim grants were excluded from the 
Béttlement and Government reserved to 
themselves the power to deal direetly with 
the holders of such grants. That considera- 
tion cannot apply in the case of jadid cash 
allowances which the inamdar himself has 
granted. Accordingly, Ido not think that 
there isany real basis ofthe suggestion 
that there cannot be a kadim hak of the 
kind that is here in question. 


That brings me to another point, namely, 
it seems to me insufficient for the plaintiffs 
' to say that these are not kadim haks because 

they are village expenses. Village expenses, 
such as I allude to, can, as mentioned in Mr. 
Joglekar’s book, be either kadim or jadid; 
and itis only by evidence as to when these 
allowances actually first started, and by 
whom they were granted, that it can be 
decided whether certain village expenses 
are kadim or jadid, assuming, of course, 
that they are in the nature of a grant and 
not a mere revocable gift. Therefore, I 
think, the framing of the third issue that 
was raised on this point in the Joint Judge’s 
Court is open to some criticism. This is, 
"Whether the deductions made are on 
account of kadim allowances or gaum 
kharch and if the latter whether the Gov- 
ernment has any right to make the said 
deductions ?" That overlooks the point 
that they may be “gaum kharch" and yet be 
kadim allowances, the later category does 
not exclude the former. Itis probably on 
account of this misunderstanding that un- 
fortunately no evidence has been adduced 
on the question, whether, in fact, these 
allowances were kadim or jadid ones, In 
a Statement of the znamdar Vallabhdas, 
which I have already alluded to (Ex. 62), 
he positively stated that the allowances in 
his three villages were jadid, and that he 
had evidence to that effect. Whether or 
not he adduced such evidence does not 
appear from the papers now before us. It 
certainly would have been more satisfactory 
if any such evidence that was available 
had been given in these suits. However, the 
burden of proof that these allowances are 
not kadim seems to me torest primarily upon 
the plaintiffs, who made that assertion in 
the plaintand who seek to prevent Gov- 
ernment treating them as kadim grants. 


That burden falls more heavily upon 


them in view of the fact that the sanmads ` 


treat them as kadim grants and allow a 
deduction of the amounts of these allow- 
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ances for calculating the amount of quit- 
rent at annas two in a rupee that the inam- 
dars have to pay. The sanads, I have 
already held, were accepted in the ordinary 
sense of the word by the inamdars. The 
quit-rents fixed by those sanads have heen 
paid ever since the-time of settlement, even 
before the sanads were issued. And those 
sanads, being the prescribed authority for 
the continuance of the villages in the names 
of the inamdars under Bombay Act VII of 
1863, involve an implied admission that 
these cash allowances were kadim. 1 do 
not think that the entries in the Settlement 
Statementorin the Alienation Register, which 
are relied upon, in any way outweigh the ex- 
press statements in thesanadson thesubject. 
In the Settlement Statementno doubt column 
10 merely describes these amounts as “eash 
expenditure which have been given credit 
for," That was a statement drawn up in 1886 
aud the fact that the entry in question Goes 
not say that these allowances are kadim 
does not, in my opinion, in any way imply 
that the District Deputy Collector, who 
signed it, meant that these allowances could 
not be kadim, It is merely a heading ina 
particular form, and cannot be treated as 
ifit wasa deed, which would have to bo 
carefully drawn up. The heading rightly 
says that this is an expenditure which has 
been given credit for. Its omission to say 
more on the subject cannot, I think, be treat- 
ed as an admission by the District Deputy 
Collector, and certainly not as one bv the 
Government who never saw this statement, 
Then, as regards the Alienation Register 
Ex. 78, it must be remembered that this 
is a form which is laid down under the pro- 
visions of s. 53 of the Bombay Land Revenue 
Code for use as regards all alienations in 
the whole Presidency of Bombay. It is 
therefore, drawa in general terms. Itis not 
prescribed merely for the particular form of 


-alienation that comes under the head of 


"summary settlements." "There is no head- 


ing in the form as regards kadim or jadid* 


grantsin summary settlement villages and 
therefore, the mere fact that these allowances 
are simply shown in columns 12 and 15 ag 
village expenses deducted in the caleulation 
of assessment does not suffice to show that 
Governmentin any way admit that these 
cash allowances are not to be dealt with as 
specifically mentioned in the sanads that 
were issued. 

There are two main diffieulties in the way 
ofthe plaintiffs in this case. First of all, 
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they have accepted the settlemeat by waich 
these amounts are deducted to their benefit 
for the purpose of fixing the payment of 
quit-rent to Government, and the reason for 
that deduction, as I have already mention- 
ed, is clearly that Government treated 
them as kadim allowances. Having accept- 
ed this settlement and obtained the benefit 
of that part of it which allows this deduc- 
tion, they cannot, undera well-knowa legal 
principle, repudiate merely that part of the 
agreement that they do not like, namely, 
that Government should have a free hand 
in regard to the payment and management 
of these particularallowances. This cannot 
bs allowed under the principle laid down 
by the House of Lords in the well-known 
case of Crossly v. Dixon (8) which has 
often been followed by this Court, as, for 
instanee, in G. I. P. Ry. Co. v. Tamboli (4). 
And this diffieulty is, I think, well illus- 
trated by evidence that the plaintiffs in 
Suit No. 5 of 1917 themselves adduced, 1 
referto the witness Manvantray, Hx. 86. 
He is aninamdar of five tnam villages iu 
the same District. There alsothe question, 
arose of similar village expenses, which 
(}overnment tried to recover from the tnam- 
dar on the plea that they represented kadim 
haks. Theinamdar appealed to the Oom- 
missioner, who held that about Rs. 59 of the 
amount in question were for kadim hak 
and the balanee!Rs. 510 was jadid, that is to 
say,expénses personally incurred by the 
inamdar after they got the village in inam. 
And then he says:—“Government decided 
to charge assessment of two annas par 
rupee on the balance of Rs. 510. There is 
suit against Government for their acting 
contrary to our condition.” Of course, 
Ido notin any way mean to prejudge the 
result of that litigation, but speaking so far 
a3 Lean from the material before me now, 
it seems to me that the view said to have 


been taken by Government is one which ` 


is correct for the reasons which [have given. 
"If the plaintiffs want to have these allow- 
' ances treated as jadid, then they must fore- 
go theadvantage of having them deducted 
in the calculation of the quit-rent payable. 

The second objection is that the plaint- 
iffs, by having accepted the settlement, as 
evidenced by the sanads, are prima facie 


. (3) (1863) 10 H. L. C. 293 at p. 310; 1 N. R. 540; 32 
uS UN HU 9 Jur. (x. s.) 607; 8 L. T. 260; 11 W. R. 


"11 E. R. 1039; 135 R. R. 160. 
d 96 Ind. Cas. 293; 28 Bom. L. R. 718 at p. 731; 50 


&. ae A. I. R. 1926 Bom. 390. 
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bound by the terms therein contained, and 


.whether these allowances were rightly or 


wrongly treated as kadim they can only up- 
set that settlement on some basis recognis- 
ed by contract law, such as mistake, fraud, 
or misrepresentation. No such case has 
been setup here, and I think,all that has 
been shown is thatit is open to question 
whether these allowances should really have 
been treated as kadim. There is reason to 
doubt whether the statements made in 1885 
by the ancestors of the plaintiffs in Suit 
No. 5 of 1917 and in 1883 by the ancestors , 
of the other plaintiffs as to the annual 
expenses ofthe inamdar in each village 
were meant bv them to show only kadim 
allowances. The headings of those state- 
ments do not show that there was any dis- 
tinction intended between kadim and jadid 
allowances and the pravious correspondence 
of 1876 that has been put in also does not 
contain anything showing that attention 
was directed to that particular distinetion. 
But beyond the suggestion that this point 
was not sufficiently gone into at the time of 
the settlement and that theinamdar perhaps 
either,did nothave, ordid not take advantage 
of, any opportunity of showing that these 
allowances were-not kadim, Ido not think 
that anything is proved, which ean possibly 
bs taken as evidence of misrepresentation on 
the part ofthe offizers who had made the 
sattlemant or of the offisers who finally’ 
issued ths sanads. The statement of the 
inamdar Vallabhdas, Ex. 62, itself says 
that “at the time of the settlement in con- 
nection with the sanads of all these three 
villages credit was given for thé same, 
the same being ‘treated a3 on account 
of ancient right holders; as to that I was 
given to understand that, under the terms 
of the sanad, Government had a right to 
the same. The Settlement Officer, however, 
had not given me to understand that the 
same would not be considered as such right. 
What exactly the last sentence means is 
diffieult to say: but in any case, there is no 
assertion of an intention to mislead the 
inamdar, aud no evidence of such an inten- 
tion. And, therefore, I think,. all -that 
appears in favour ofthe plaintiff is that 
they possibly have a good case for the con- 
tention that the allowances are not kadim. - 
But, unfortunately, they did not produce 
any evidenee to show this in these suits 
so that itis a matter which can only be gone 
into apart from the suits, if Government 
give them that indulgence. So far as these 


x 
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Byits are concerned, it seems to me that 
the plaintiffs have not shown that they 
have aright to the declarations and injunc- 
tions they seek, and that the suits should 
be: dismissed. ; 

Iwould, therefore, allow the three appeals 
reverse the decrees of the lower Court, and: 
pass orders dismissing the three suits and 
directing.the plaintiffs to bear the defend- 
ant-appellant’s costs throughout. | 

Madgavkayr, J.—These three appeals 
Pelate tosmall amounts which until 1914 
the appellant Government did not recover 
from the plaintiffs-respondents inamdars 
but which they have since then been claim- 
ing to be recoverable as kadim haks. The 
suits were instituted by the tnamdars for a 
declaration that Government were not 
entitled so to take them. The plaintiffs 
inamdars succeeded in the lower Court. 
Government now appeal. - 

“The question in these three appeals is 
whether these amounts are kadim, haks so 
that Government are entitled to take them 
from the ?namdars or whether they are not 
such and Government are notso entitled. 
According to the inamdars they are village 
expenses and not kadim haks. 

The law does not define either of these 
terms. The terms themselves. on the face 
of them are vague. Village expenses, it 
might be contended, include all kinds of 
haks including kadim, that is, literally 
ancient rights, including ancient alienations, 
properly so-called. But, for the purpose of 
these suits, kadim haks may be taken to 
mean allowances, whether by custom or 
otherwise; recognised prior to the grant of 
the villages, so that the inamdar has 
undertaken and is bound to continue them 
and cannot interfere with them, and con- 
sequently Government, if they choose, are 
entitled to take from the inamdar and dis- 
burse the amounts themselves. In this view 
it is not necessary toconsider the details 
of these allowances. They include, for in- 
stance, food and liquor to the villagers. 

All the villages are,situated in the Panch 
Mahals and were ceded by the Maharaja 
Scindia in 1861. - And upon cession, as was 
pointed outin Secretary of Statefor India 
v. Sheth Jeshingbhat Hathisang (1) the 
plaintiff inamdar only obtains such rights 
in these villages as the British Govern- 
ment recognises. The documentof recogni- 
. tion is obviouly the sanad in each case and 
each of the sanads now in question ex- 
pressly mentions the respective ‘amount in 
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suit in the concluding column “Alienation 
more ancient than the grant of the village,” 

| “kadim haks.” It is also 
admitted, that, in calculating the amount 
of judi or one-eighth payableby the inamdar 
to Government, these amounts were deduct- 
ed from the total assessment of the village 
before the one-eighth was calculated. This 
would not be the case with village expenses 
pure and simple or jadid inams, that 18, 
inams after the grant. 

The only points in favour of the plaintifs- 
respondents are the Settlement and the 
Alienation Registers. These entries, how- 
ever, are made by the loeal authorities and 
not by Government. "They are not decisive, 
The mere fact that these amounts were 
Shown along with other village expenses 
does not necessarily prove that they were 
not kadim haks, the more that the village 
expenses not kadim haks also include 
amounts'for liquor or other objects with 
which the inamdars and not Government are 
concerned. l 
| The other point in favour of the inamdar 
AS that until 1896 the question does not 
appear to have been raised, and till 1914 
in the case of,these villages the amounts 
were, not recovered from the inamdars but 
were left tobe spent by them, That, how- 
ever, was a matter for Government if they 
thought it more convenient that the inam- 
dars should dispose of them. Itis possible 
that the local authorities, rightly or wrongly 
doubted whether the amounts so shown 
were actually spent and that the arrange- 
ment was found not to be satisfactory; and 
it was, therefore, that the present questicn 
arose and ultimately Government decided 
to recover the amounts and to disburse 
them. 

As regards the signature on the sanad, the 
matter, in my opinion, is of small import- 
ance. 

For these reasons, it appears to me that 
from the outset the inamdars, admitted 
aud thesanad recognised that these inams 
were kadim thaks which the inamdar, on 


-the one hand, could not, even if he desired, 


abstain from spending on theproper objects 


‘and which Government had a right, if they 


chose, to retain and to expend and to 
which on the other, the inamdar was entitl- 
ed to deduction before the calculation of the 
one-eighth judi. 

The appeals, in my opinion, shduld be 
allowed, the decrees of the lower Court set 
aside and the three suits be dismissed with 


` 
,: 
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costs throughout against the plaintiffs-re- 
spondents, 


A. N. A. Appeals allowed. 
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LAHORE HIGH COURT. 
Sroonp Civiu APPEAL No. 1059 or 1926. 
October 29, 1926. 
Preseznt:—Mr. Justice Jai Lal. 

SHEO KARAN AND orsgRs-—DEPENDANTS— 
APPELLANTS 
versus 
GHIRANJI LAL AND oTRERS—PLAINTIFFS— 


RESPONDENTS. 
Registration Act (XVI of 1908), s. j9—Deeds of 


‘sale and partition inadmissible for want of registra- 


tion—Üral evidence, admissibility of, to prove parti- 
tion and possession——Deeds as evidence of nature of 
possession.” . 
The fact that a sale-deed and a deed of partition 
are -inadmissible for want of registration does not 
prevent a party from proving the factum oi parti- 
tion and possession of the property covered by them 
by oral evidence and the documents can be relied 
upon to determine the nature of possession. 
[Case-law referred to.] 
. Second appeal 
District Judge, Karnal, dated the 19th 
January,1926, confirming that of the Second 
Glass Subordinate Judge, Karnal, dated the 
lst September, 1924. 
Mr. L. C. Mehra for Mr. Devi Dayal, for 
the Appellants. 
Mr. Shamair Chand, for the Respondents. 


JUDGMENT.—In execution of a money- 
deeree against Kalu Maland his two sons 
Riehha Ram and Joti Parshad, the decree- 
holder-appellant attached a house and a 
shop alleged by him to belong to the judg- 
ment-debtors. 
third son of Kalu Mal objected to the 
attachment and sale of the shop and a part 
of the house on the ground that he was the 
owner in possession thereof. He claimed 
that the part of the house fell to his father 
and brothers, and that he purchased the 


'gite of the shop from his father after the 


partition and built the shop thereon. 

In proof of his assertion he produced two 
documents which have rightly been held 
inadmissible in evidence for want of 
registration. The suit-has, however, been 
decreed by both the Courts below on the 
ground.that the plaintiff has succeeded in 
proving aliunde that he is the owner of the 
shop and the part of the house in suit. 

“This decree of the Courts below is attack- 


` 
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Ohiranji Lal respondent a: 
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ed on second appeal on the ground that the 
document being admittedly inadmissible in 
evidence no secondary evidence of the’ con-- 
tents thereof could be given and: that the 
terms of the partition and the sale could 
not, therefore, be proved. Reliance is 
placed on Jat Mal v. Beli Ram (1) Bevan 
Petman v, Ganesh Das (2) and Uitam Chand 
v. Janji Ram (3) All these cases lay down 
the rule that when the terms of a transac- 
tion are reduced to writing and such-writing 
is not admissible in evidence, then such 
terms cannot be proved by oral or secondary 
evidence. lt was, however, held in Sukh 
Dial v. Mani Ram (4) thatthe fact of parti- 


‘tion could be proved apart from the docu- 


ment though the terms thereof could not 
be so proved. In Narsingh Das v. Uttam 
Chand (5), it was held that where the terms 
of a separation are recorded in a bahi and 
Buch entries are inadmissible in evidence, 
then oralevidenee is adniissible to prove 
the fact of separation as distinguished from 
the terms of separation. In Varada Pillai 
v. Jeevarathnammal (6) their Lordships’ 
of the Privy Council held that where a 
deed of gift was inadmissible in evidence, 
it could not be referred to in order to prove’ — 
the gift, but thatsuch deed could be relied 
upon to provethe nature and character of 
the possession of the person -who claimed 
to be the donee under the deed of gift. In’ 
Qadar Bakhsh v, Mangha (T), which relates 
to a case about an unregistered sale-deed, it 
was held that the sale-deed could be relied 
upon to establish the nature of the posses- 
sion of the person who claimed under it. 
The same view was taken in Jank: Kuer v. 
Brij Bhikhan Ojha (8), which relates to an 
unregistered lease, phe ae 

In the case before me the learned District. 
Judge has found that the shop was built by 
the plaintiff who has beenin its possession 


(1) 33 Ind. Cas. 948; 35 P.R. 1916; 52 P., W. R. 
1916. 
(2) 34 Ind. Oas. 542; 49 P. R. 1916; 144 P. W. R. 
1916; 149 P. L. R. 1916. 
(3) 48 Ind. Cas. 390; 111 P. R. 1918; 24 P. L. R. 


1919. 
ne 27 Ind. Cas.489; 29 P. R. 1915; 29 P. L. R. 
191 


(5) 76 Ind. Cas. 852; A. I. R. 1923 Lah. 392. 

(60.53 Ind. Cas. 901; 43 M. 244; (1919) M. W. N. 
124; 10. L. W. 679; 24 C. W. N. 246; 38 M. L. J. 313; 
18 A. L. J. 271; 46 I. A. 285; 2U. P. L. R. (P O) 6t; 
22 Bom. L. R. 444 (P. C.). 

(7) 73 Ind. Cas. 889; 4 L. 249; 5 L, L, J. 175 & 555; 
A. I. R. 1923 Lah. 495. 

(8) 79 Ind. Cas. 26; 3 Pat. 319; (1924) Pat, 185; 3 P, 
D. T, 541; A, I. R. 1924 Pat; 641. 
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ever sinceand that the site has also been 
in possession of the plaintiff. Similarly, 
the learned District Judge has found that 
Ohiranji Lalhas been in possession of the 
disputed part of the house since the date of 
the partition which took place about 16 
years ago. The fact of partition as well as 
possession of both the properties he has 
held proved by oral evidence. : 

. In my opinion, the faetum of partition 
and that of the plaintiffs’ possession of the 
property in suit and of the construction of 
the shop by Chiranji Lal could be proved 
by oral evidence and the partition deed 
and the sale-deed could be relied upon to 
determine the nature of, his possession. 
The decree of the District Judge, therefore, 
is correct and this appeal is dismissed with 
costs. 


R. L. Appeal dismissed, 


' BOMBAY HIGH COURT. 
SgcoND Crvin ArrgaL No. 562 or 1923. 
June 10, 1926. 

Present:—-Mr. Justice Fawcett and 
- -Mr Justice Madgavkar. 
BIRDICHAND DHONDIRAM MARW ADI 
—PLAINTIFF—-A PPELLANT 
versus 
BADESAHEB BAHAMIYA-—DEFENDANT 
— RESPONDENT. < 
, C. P. C, (Act V of 1908), s. 53, O. XXI, v. 12— 
Decree against legal representatives—Application for 
attachment of moveables—Inventory, when necessary— 
Limitation Act (IX of 1908) Sch. I, Art. 182— 
Execution of decree—Defective application, effect 


of. j ' 
^n isnot every infructuous darkhast which fails to 
be a step-in-aid of execution for the purposes of 
limitation; nor is any and every defect in a darkhast 
-necessarily fatal. 
. ‘:Bando Krishna Kanbargt v. Navasimha | Konher 
Deshpande (1), &pproved. 
ere a decree is passed under s.52, O.P. O., 

against the legal representatives of a deceased person, 
the property, if any, which could be attached, is pro- 
perty in the hands of the judgment-debtors. - 
.Anapplieation for attachment ofmoveables can be 
held to be.defective for want of an inventory as 
prescribed by O. XXI, r. 12, C. P. C, only: where the 
properties sought to be attached are not in the judg- 
ment-debtor's possession. 

Second appeal, from a decision of the 
District Judge at Ahmednagar, in Appeal 
No. 117. of 1924, confirming that of the 
Subordinate Judge at Kopergaon in Dar- 


khast No..383 of 1994. 


BIRDICHAND DHONDIRAM MARWADI v. BADESAHEB8 BAEAMIYA, 


941 


Mr. P. V, Kane, for the Appellant. 

Mr. D. G. Dalvi, for the Respondents. 

JUDGMENT.—The question in this 
appeal is whether the present darkhast filed 
by the plaintiff-decree-holder-appellant is 
barred by limitation as, both the lower 
Courts have held. “The decree in question 
was obtained by the appellant against the 
widow and children of one Baba Miya de- 
ceased and was passed against them, with 
the limitation that the decretal amount 
should only be recoverable from the estate 
of the deceased Baba Miya in the hands 
ofthe defendants. On June 4, 1923, the 
appellant brought a Darkhast No. 454 of 
1923, which was rejected on the ground 
that an inventory under O. XXI, r, 12, was 
necessary and was not annexed to the 
darkhast application. Both the lower 
Courts have held that the davkhast of 1923 
was, in the absence of such an inventory 
not in accordance with law within the 
meaning of Art. 182 of the First Schedule 
of the Limitation Act, and that the present 
darkhast was, therefore, barred by limita- 
tion. : 

The decree in question, however, fell 
under s, 52 of the C, P. O, and, in cur 
opinion, the property, if any, which could 
be attached, was property in the hands 
of the judgment-debtors, from the estate 
of the deceased. The judgment-debtor in 
the present case was not the deceased but 
the widow and children. Therefore, the pro- 
perty, whateverit was, which was sought 
to be attached, could not be said to be the 
property belonging to, but not in the pos- 
session of, the judgment-debtor, within the 
meaning of O. XXI, r. 12, C. P. C. 

It was pointed out by us in the argu- 
ment that the darkhast of 1923 has not 
been placed before us. Neither side appa- 
rently put it in. Beyond the single fact 
that an inventory under O. XXI, r. 12, 
C. P. C., was not annexed, which the Sub- 
ordinate Judge thought necessary, we know 
nothing about that darkbast. We are of 
opinion, therefore, that O. XXI, r. 12, had 
no applieation to the darkhast of 1923, and, 
if so, there is nothing to show that it wag 
not & step-in-aid of execution within the 
meaning of Art, 182, First Schedule, We 
cannot agree with the reasoning of the 
lower Appellate Court in this respect. We 
agree with the observations of Batchelor 
J., in Bando Krishna Kanbargi v. N arasinha 
Konher Deshpande (1). It is not every in. 

(1) 17 Ind. Cas. 210; 37 B. 42; 14 Bom, L, R, 81, 
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'on the respondent. 
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fructuous darkhast which fails as step in- 
aid of execution for the purposes of limita- 
tion. Norisany and every defect neces- 
sarily fatal. In the present case it is not 
necessary for us to go further into the 
matter. Order XXI, r. 12, had no applica- 
tion and no inventory was necessary. E 

As to the desirability of such an inventory 


in the case of decrees such as the present; 


it is not for us to express an opinion. The 
District Judge may be right in thinking 
an amendment oflaw in that sense advis- 
able. 

The appeal is allowed, the orders of the 
lower Courts set aside, and the darkhast 
application sent back to the file of the Sub- 
ordinate Judge to be disposed of according 
to merits, 

Costs in this Court and the District Court 
Costs in the Subordi- 
nate Judg's Court will follow the event. 

A. N. A. Appeal allowed. 


LAHORE HIGH COURT. 
Frest Civin APPEAL NO. 1136 or 1926. 
October 7, 1926. 
_ Present: ~Mr. Justice Dalip Singh. 
Tus B. B. & C. I. Ry. COMPANY — 
d ' DEFENDANT—AÀ PPELLANT 
versus 
Trem RAM SARUP-MAHRU MAL— 
PLAINTEFF— RESPONDENT. — 
| Limitation Act (IX of 1908), ss. Ó, 12—EHxclusion 
of time spent im obtaining copies—Date for delivery of 
judgment: communicated to parties—Limitation for 
l, starting point of. | i 
A hen. the date for delivery of judgment has ‘been 
duly communieated to the Counsel for the parties, 
the limitation for filing appealstarts from such date 
even if the parties or their Counsel were not present 
judgment was 

s vecors 1924, the decree of the trial Court 
was passed. On 22nd October, the appeal was filed. 
Application for copies was made on 17 th September. 
The application was returned for correction of par- 
ticulars on 2nd October. It was re-filed on 3rd 
October. The copies were ready for delivery on 9th 
October. Actual delivery was taken on 11th October. 
No affidavit was filed explaining the subsequent delay 
or the facts as to what happened between the 3rd 


lth October: ^" 7 
ia rem the appeal was time-barred and that 


there was no good ground for extension of time under 
s. 5 of theeLimitation Act. uu 

. Appeal from a decree of the District 
Judge, Hissar, dated the 4th April, 1926, 
confirming that of the Senior Sub-Judge, 


Hissar, dated the 20th August, 1924, 


pronounced. [p. 942, col. 1]. 
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Lala Jagan Nath Aggarwal, for the Ap- 
pellant. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—The learned District 
Judge in this case dismissed the appeal as 
barred by time. -The facts are as follows:— 

On 29th rAugust, 1924, the decree of the 
trial Court was passed. On 22nd October, 
1924, the appeal was filed. Application for 
copies, was made on 17th September, 1924. 
The application was returned for correc- 
tion of particulars on 2nd October, 1924. 
It was.re-filed on 3rd October, 1924. The 
copies were ready for delivery on 9th 
October, 1924. Actual delivery was taken 
on llth October, 1924. 

Lala Jagan Nath for appellant has con- 
tended, firstly, that time did not run from 
the 29th of August, 1924, as the parties were 
not preseutin Court on that date. The 
record shows, however, that arguments 
were heard on the 26th and Counsel for the 
parties were informed that judgment would 
be pronounced on the 28th. On the 28th 
August, 1924, Counsel were presentand were 
informed that judgment would be pro- 
nounced on the 29th.- On the-29th it would 
appear that Counsel were not present but 


judgment was duly pronounced, in open 


Court. In- the circumstances Ido not see . 
why time should not run from the, 29th of, 
August, 1924, when the date for delivery of 
judgment had been duly communicated to 
Counsel for the parties. There is, there- 
fore, no force in: this contention. 

Mr. Jagan Nath next contends that in 
any event, as copies were not ready -for de. 
livery on the third day and were not ready’ 


‘for delivery three days after, the office did 


not comply with the rules of the High Court: 
|see Vol. III, page 36, r. 22 (i) and (it), and 
he cites is support of his contention Mohan 
Ram v.Muhammad Khuda Dad Khan (1), 
Sarkhara v. Nawab (2) and Madan Singh v. 
Puran Singh (3).] All these are single Bench 
decisions of this Court and thefacts of the 
cases are quite different from the facts of 
this. On the other hand Mr. Shamair Chand 
for the respondent contends that the appel- 
lantis only entitled to deduction of the days 
from 3rd October. 1924, to 9th October, 1924, 
because it was his own fault that the first 
application of 17th September, 1924, had to 


d 9 Ind. Cas. 607: 79 P.L. R. 1911; 71 P. W.R. 
l 


(2) 13 Ind. Cas, 850; 11 P. W. R. 1912. 
(3) 91 Ind. Cas. 6; 26 P.L. R. 738; 21,0, 131; 7 L,, 
L. J. 595; À, I. R. 1926 Lah, 84, bi 


a 


L28 J. O; 1926) 
be returned for correction of particulars, 
He cites Pramatha Nath Roy v, Lee (4) and 
Kamruddin Hyder v. M. N. Mitter (5). He 
also contends that there is no affidavit ex- 
plaining the subsequent delay, or the facts 
as to what happened between the 3rd and 
litb. After considering the authorities 
cited, Lam of opinion that the decision of 
the learned District Judge is correct, and I 
do not consider that the appellant has 
accounted for the delay in presenting the 
appeal, nor do I consider that he can rely 
onthe fact that the copies were not ready 
on 6th October, 1924, when he himself does 
not assert that he presented himself to 
receive those copieson the 6th or on subse- 
quent dates. There is no good ground for 
the application of s. 5 of the Limitation Act. 

I, therefore, dismiss the appeal with costs, 


R. L. Appeal dismissed. 

(4) 68 Ind. Cas. 900; A. I. R. 1922 P. O. 352; 31 M. 
L. T. 193; 4 U. P. L. R. (P. C.) 103; 43 M. L. J. 765; 
27 O. W. N. 156; 2L A. L. J. 118; 37 C. L. J. 86; 18 L. 
W. 56; (1923) M. W. N. 526; 49 O. 999; 49 I. A. 307 


(5) 89 Ind. Cas, 277; A. I, R.1925 Cal. 735; 52 C. 
349, 


BOMBAY HIGH COURT. 
SgcoND Orvit APPEAL No. 734 or 1924. 
NA June 18, 1926. l 
.  Present:—Justice Sir Lalubhai Shah, Krt., 
i and Mr. Justice Percival. 
MORU NARUSHET GUJAR AND OTRERS— 
, PELAINTIFFS—AÀPPELLANTS 
" Versus 
GANGABAI RAMCHANDRA 
"LILACHAND AND oTHERS—DRFENDANTS-— 
RESPONDENTS. 
` C. P. C. (Act V of 1008), O. XX XIV, v. 8—Mortgage 
— Preliminary decree—Extension of time, effect of — 
Application for final decree—Limitation— Mere deposit 


of amount, whether sufficient —Lamitation Act (IX of 
1908), Sch. I, Art. 181, 


Where a mortgagor does not deposit the amount 


‘due under a preliminary decree within the time fixed, 
itis open to the mortgagee to apply to debar the 
mortgagor of his right of redemption. But, where 


he fails to do so, and on the application of the, 


mortgagor the Court extends the time for depositing 
the amount and the mortgagor pays within the time 
- so fixed, the mortgagor is entitled to have a final 
decree drawn up under O. XXXIV, r. 8, C. P. C. [p. 
944, col. 2; p. 945, col. 1] . 

` Where the time for payment of the amount due 
"under a preliminary decree is extended by the Court, 
the period of limitation for an application for a final 
decree would run only from the time when the right 
. to apply accrued, that is, the date on which the pay- 
"ment was made, [p. 045, col, 1.] 
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Per Shah, J.—Where time for payment of an 
amount due under a preliminary decree on a mortgage 
is extended and payment is made by the mortgagor 
within that extended time, he must be takento have 
paid into Court the amount declared due on the day 
fixed within the meaning of O. XXXIV ‘r. 8, C. D. C, 


and a formal application for making the final decree 


is unnecessary.  [p. 946, col. 1] 

Appeal from an order cf the District 
Judge at Thana in Appeal No. 230 of 
1923, reversing that of the Subordinate 
Judge ‘at Thana, in darkhast No. 367 
of 1921. 

Mr. G. N. Thakor (with him Mr. V. B. 
Virkar), for the Appellants. 

. Mr. H. C. Coyajee (with him Mr. P. B. 
Shingne), for the Respondents. 
JUDGMENT. 

Shah, J.—The facts, which have given 
rise to this appeal, are briefly these:—-The 
plaintiffs sued the defendants in this case in 
1912 to recover possession of Survey No. &7 
pot No. l, or such portion thereof, as they 
may be found entitled to, with mesne pro- 
fits; or in the alternative, for redemption 
of certain mortgages referred to in the 
plaint. On March 26, the following decree 
was passed by the trial Court: 

"Plaintiff topay into Court the amount 
due to defendant No. 2, Rs. 420 within six 
months of this date. On such payment 
they are to recover Survey No. 87 pot No, 1 
in suit. In case of default they shall be 
debarred from all right to redeem the pro- 
perty. The usual preliminary decree for 
redemption to be drawn up with the neces- 
sary changes as indicated." 

Defendant No, 2 appealed to the District 
Court of Thana. That appeal was allowed 
the decree of the trial Court was reversed. 
and the plaintiffs’ suit was dismissed with 


. all costs on the plaintiffs by the Assistant 


Judge who heard the appeal. From that 
decree the plaintifis appealed to the Hich 
Court. For the reasons given in the j udg- 
ment in Moru Nursu Gujar v. Hasan Faite 
Khan Jummal (1) the High Court set aside 
the decree of the lower Appellate Court and 
restored that of the trial Court with costa 
in the.lower Appellate Court and the High 
Court on the defendants. 

It may be mentioned that, in pursuance 
of the decree of the trial Court, the plaint- 
iffs had deposited the decretal amount in 
Court on April 2, 1914, and had taken 
possession of the land on June 19 1914, 
But, after the preliminary decree of the 
trial Court was reversed in appealon Feb. 


(1) 48 Ind. Ons, 135; 20 Bom, L. R, 029; 43 B, 240, 
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ruary 29, 1916, the successful appellant re- 
obtained possession of thelands in suit, 
and it appears that in 1917 the money de- 
Ded in Court was returned to the plaint- 
iffs, 

On July 23, 1921, the plaintiffs filed the 
present darkhast claimin’g possession of the 
lands and deposited the amount of Rs. 420 
along with the darkhast. They prayed for 
extension of time, if necessary, for the pay- 
mentof the amount under the decree. The 
defendant No. 2 contended that, asthe sum 
of Rs. 420 was not paid into Court within 


six months from the date of the High 


Court decree, the plaintiffs’ right to redeem 
was extinguished; that the plaintiffs never 
applied to have the time fixed for pay- 
ment of the decretal amount into Court 
extended by that Court; that defendant No, 
2 was not bound to have the foreclosure 
order confirmed by the Court, and that the 
plaintiffs' right to redeem was barred, even 
though there was no final decree passed 
in favour of defendant No.2 in consequence 
of the non-payment ofthe decretal amount. 
Several issues were raised hy the, Court 
of first instance dealing withthe darkhast. 
That Court held that the fight of redemp- 
tion could not be barred unless and until 
. the mortgagee obtained the final decree in 
his favour. Italso held that it was proper 
under the circumstances to extend the 
period fixed for paying the redemption 
money, and, accordingly, extended the time 
to the date on which the amount was de- 
posited in Court,7.e, up to July 23, 1921. 
. The Court further held that the plaintiffs 
could ask for the extension of time as also 
for having the final decree at the same 
time. It held that the plaintiíis' applica- 
tion for the final decree was not barred by 
limitation. This last finding on the ques- 
tion of limitation related to the contention 
of the defendant that the application made 
in January, 1923, for amendment of the 
darkhast of July z3, 1921, for passing .the 
final decree, was barred as having been made 
more than three years after the expiration 
of the period of six months allowed for 
. payment under the decree of the High 
. Court. Accordingly, the Court of first in- 
. stance ordered, on August 29, 1923, that, as 
^ the plaintiffs-mortgagors had paid into 
. Court the sum fixed for redemption of the 
mortgage, they were entitled to a final 
.. decree for possession. 
' From this decree defendant No, ? ap- 
pealed to the District Court of Thana, Two 
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points were urged before that Court in 
support of the appeal, first, that the mort- 
gagors not having deposited the redemp- 
tion amount within six months of the High 
Court decree, they had lost theright of 
claiming possession of the lands; and, 
secondly, that the mortgagors not having 
applied to have the preliminary decree made 
final within three years of the High Court 
decree, they could not proceed with the 
darkhast at all. The learned District J udge 
who heard the appeal came to the conclu- 
sion that the time for payment was properly 
extended by the Court of firat instance, and 
held the payment made by the plaintiffs to 
be'properin view of his order for exten- 
sion of time up to the date on which the 
payment was made. The learned District 
Judge, however, was of opinion that as the 
applieation for making the decree final 
was made more than three 'years after the 
date of the High Court decree under exe- 
cution, that application was time-barred, 

and that, as the making of the final "decree 
was essential according tolaw, there was 
no decree for possession which the plaintiffs 
could execute. On that basis he allowed 
the appeal and dismissed the darkhast. 
The net result was that the plaintiffs- 
mortgagors, who had been attempting to re- 
deem the property since 1912, found them- 
selves failed in their attempt to get the 
property, though they had once in faet paid 
the amountin Court, and had ultimately 
to withdrawit, and were apparently willing 
to pay the amount on this occasion, and 
had in fact paid it. 

From this order of the learned District 
Judge with reference to the darkhast, the 
plaintifis have filed two separate appeals. 
The question in the principal appeal is 
whether the application for making the dec- 
ree finalis time-barred. 

It may be mentioned that when the Hit, 
Court restored the preliminary redemption 
decree passed by the trial Court, the money 
became payable under that preliminary 
decree within six months from the date of 
the High Court decree, subject to the Court 
postponing the day fixed for payment from 
time to time under the proviso tor. 8 of 
O. XXXIV. Underr. 8, sub-r. (1) it ig 
clear that where, on or before the day 
fixed, the plaintiff pays into Court the 
amount declared due to the mortgagee, the 
Court shall pass a decree ordering the de- 
fendant to deliver up the documents, to re~ 
transfer the mortgaged property, if so Tea 


[98 i..0. 1926] 


-Quired,-and.if necessary to put the plaintiff 
in possession of the property. Where such 
payment. is not so made, itis open to the 
‘mortgagee to apply fora final decree de- 

-barring the plaintiff from allright to re- 


deem the mortgaged property under sub-’. 


- T.. (2) of the same rule. é 
lo the present case the mortgagee never 
made any applieation for a final decree in 
.:;his favour when no payment was made 
within six months under the decree of the: 
High Court, with the result that there was 
no final decree at the date of the darkhast 
sin favour of the mortgagee debarring the 
-mortgagors from redeeming the property. 
- The application for extension oftime under 
the proviso tor, 8 of O. XXXIV was made 
- within three years from the date of the 
- decree of the High Court and a fortiori 
within three years after the expiry of six 
months from thé date of the decree. The 
Court considered the question as to whe- 
ther the time for payment should be ex- 
tended under the circumstances. That 


Court in fact extended the time for pay- ' 


ment up to the date of actual payment: 
and the lower Appellate Court’ has agreed 
; With the first Court, as regards the pro- 
priety of extending the time for payment. 
When once we have an order extending 
time for payment, and the payment in fact 
is madeon or before the date thus fixed, 
it seems to me that. the mortgagors are en- 
titled to a final decree as provided by r. 8 
of O. XXXIV. It is not clear that any sepa- 
rate application by. the plaintiff for the 
final decree -is essential. The words.“ on 
application” made in that behalf by the de- 
fendant- occurring in sub-r. (2) of r. 8 
are not to he found in sub-r. (1). But it 
is provided that where, on or before the 
day fixed, the plaintiff pays into Court the 
amount declared due, the Court shall pass 
a final decree. It seems to me that where 
the time is extended and the payment is 
. made within that extended time, the mort- 
 gagor must be taken to have paid into 
Court the amount declared due on the day 
, fixed within the meaning of this rule: and 
it is possible that the Legislature intended 
that where the payment was made by the 
mortgagor, the application for making the 
. decree final was necessarily implied, and 
. that, therefore, the words as to application 
. to be found in sub-rule(2) were not con- 
sidered necessary in sub-r,(1). 
_ Assuming, however, that an application 
was necessary, itis not suggested in the 
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present cease that the formal application 
for amendment of the original darkhast 
with a view to get the final decree was not 
made within three years from the date on 
which the plaintiffs paid the amount into 
Court on the day ultimately fixed for pay- 
ment. It is clear that theapplication made 
in 1923 for the amendment of the darkhast 
so as to make it an application for a final 
decree was within three years from the 
date ultimately fixed for payment. Where 
the time for payment has been extended 
under the proviso to r. 80f O. XXXIV, with 
reference to a preliminary decree passed 
under r. 7 of O. XXXIV, if any application 
is necessary, by the plaintiff for a final 
decree, the period of limitation for that 
application would begin to run from the 
time the right to apply accrues under Art. 
181 of Sch. I of the Indian Limitation 
Act, which would mean the date on which 
the payment is properly made under- the 
decree, 7. e, on the date originally -tixed, 
or such date as may be finally fixed under 
the proviso to r. 8 of O. XXXIV. Even 
if the time were to be calculated in this 
case fromethe expiration of the period of 
six months after the date of the decree, it 
seems to me that there would be no ground 
for holding the application time-barred. 
The application, which was formally made 
in 1923, was really involved in the applica- 


‘tion for possession of the property on pay- 


ment of the decretal amount in July, 1921. 
And itseems to me to be obvious that 


. once the payment in July, 1921 is recog- 


nised asa payment properly made within 
the time extended by the Court, the right 
of the plaintiffs to a final decree follows as 
a matter of course under r. 8 of O. X XXIV, 


. having regard to the facts of this case. 


I may mention that the learned Counsel 
for the respondent, realising this position 
under the rules relating to the preliminary 
and final decrees in redemption suits, 
sought to support the decree ofthe Dis- 
trict Court by contending that the time 
for payment should not brave been extended: 
but he did not contend that, if the order 
extending the time is accepted, there is 
any objection as to limitation to the final 
decree being passed. It is doubtful wne- 
ther it is open to the mortgagee-respondent 
to contend in second appeal that the time 
Should not have been extended. In the 
first place, under O. XLIII, r. (4), el. (o) 
an order refusing to extend time is appeal- 
able ag an order ani not as an order in 


aot ^ 
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«execution, which indicates that all proceed- late Court, and restore the order of the 


ings with. reference to a preliminary decree Court of first instance directing a final 
after the preliminary decree and before decree of redemption to be passed, subject 


‘the final decree are not necessarily pro- to the proviso that in the -order directing 


‘ceedings in execution, so as to make all possession of the mortgaged lands to the 


orders appealable as : orders in execution.’ plaintiffs there will be no reference to the 


. Further, the rao decidendi in Harjvan date which appears in that Court's order 


Devraj v. Gajanan Kashinath (2 would ‘and which has already expired. 

show that the proceedings after the pre- The’ plaintiffs to have their -costs in this 
liminary decree’ and prior to the final Court and'the lower Appellate Court from. 
decree are not to be treated as proceed- the defendants. 

ings in execution. That case related . As regards the mesne profits claimed in 
to a preliminary and final decree under the other appeal, it seems to me that until 
rr.&and 9 of O, XXXIV; and its reasoning the final decree is made‘in favour of the 
may apply to similar decrees under rr. 7 mortgagor, the possession of the mortgagee 


and 8.' Butit may be said that the final “is not wrongful, and that the plaintiffs are 


decree would be appealable and wherethe not entitled to any: mesne profits up to 
time is extended and the final decree is that date. I think, however, . that they © 
based upon such extension of time, it may would be entitled to mesne profits there- 
be possible to object toit inappeal as.a after. 

step leading to the final decree. Ido not I would, therefore, allow mesne profits 


desire to pursue this point. any further as from this date until delivery of possession. 


‘would have been anomalous and unsatis- 
- factory. Until the final decree is made . Railways Act (IX of 1890), Ch. VII—Risk Note— 


it has not been raised in argument; nor or the expiration of three years from the 
do I desire to decideit. Assuming thatit date of the decree whichever evént first 
is open to the respondents to raise it,.l occurs. The Court of first instance to de- 
have no hesitation in holding that, under : termine’ these mesne profits under O. XX, 
the circumstances, the time fer payment :r, 12, cl. (c). 

has been rightly extended, by the lower Each party to bear his own costs of this 


Courts. 4. . appeal. 
In this view of the matter, itis not ne-' Percival, J.—1 agree. 
cessary toconsider the further point raised A, N. A. Appeal allowed. 
by the appellants that the darkhast should . 
really be treated as an application for ——— 


restitution under s, 144 of the C. P. C. the 
preliminary decree passed .by the trial 


Oourt having been executed once, though . 

it is diffieult to see how it could make any S m 
difference in the procedure as to the final June 17, 1926. 

decree in a redemption suit. Diagem is Mr: Justice Jai Lal. 


It is satisfactory to find that we are able Firu GOBIND RAM-BUGHI MAL — 


in these proceedings to pass the final dec- PLAINTIFFS— APPELLANTS 


ree, If the: matter had to be. left, where versus 


the order under appeal left it, the .position SECRET ARY or STATE For INDI Act 
DEFENDANT —HRESPONDENT. 


under sub-r. (2) of r.8 of ©. XXXIV the “Loss, destruction or deterioration,” meaning of—Loss 
relationship.of mortgagor and mortgagee of goods—Burden of -proof—Suits for non-delivery and 


: : ; . misdelivery. 
could not be extiñguished; and so long as The words ‘loss, destruction or deterioration are 


. that relationship subsists it may be open not used in the Risk Notes in a different sense to 


to the mortgagors to file'a second redemp- that in which they are used in Ch. VII of the Rail- 
tion suit, having regard to-the ratio dect- : ways Act. fp. 948, col. 1.] < 


.  'Loss' includes loss by the carrier as well as loss to | 
dendi in Ramji t Bapuj t Pat v. Pandhari the owner, and a suit, whether it be for the misde- 


nath Ravji (3). livery of the goods or dor their non-delivery isa suit 


l would, eis allow this appeal, set for the loss of the goods to the owner. Where, there- 


“ aside the order made by the lowen Appel- forə, loss of goods is alleged by the plaintif in a 


suit against a Railway Administration, it is not ne- 


* (2) K Ind. Cas. 187; 23 Bom. L. 4.459; A.I. R.1923 .cessary for the latter to allege the loss of the goods 


“much less to prove it by independent evidence, 


Dom. 
(3) 94 uu Cas, 894; 43 Bi 384; 21 Bom, L, R, 90. - [Wid] 
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Great Indian Peninsular Ry. Co. v. Panna Lal 
' Gopalji (2) and Hill, Sawyers & Co. v. Secretary of 
State for India (3), followed. 

Smith Lid. v. Great Western Ry. (1) and East India 


Ry. Co. v. Firm Mohan Lal-Panna Lal (4), ; 
Where a plaintiff in a suit for non-delivery or mis- 


' delivery does not allege loss of goods, it is open to’ 


the Railway Administration to admit the loss and to 
require from the plaintiff proof of the circumstances 
which made the Railway liable under the Risk Note. 
[p. 918, col. 2.] 


Second appeal from a decree of the 
District Judge, Ambala, dated the 14th 
December, 1925. 

Mr. Shamair Chand, for the Appellant. 

Mr. Carden Noad, for the Respondent. - 


JUDGMENT.—The plaintiffs were the 
-consignees of -150 tins of ghee booked 
from Phaphund Railway Station on the 
East Indian Railway to Patiala Station on 
' the North Western Railway. Only 131 
tins were delivered to them at Patiala. 
The remaining 19 tins have not been de- 
livered to them yet. A suit was instituted 
against the East Indian Railway Company 
and the Secretary of State for India in 
Council for the recovery of Rs, 840, the 
value of 19 tins of ghee which were not 
delivered to the plaintiffs. The suit was 
dismissed against the East Indian Railway 
Company by the trial Court but was 
decreed against the Secretary of State for 
India in Council. l 

On appeal by the Secretary of State the 
. District Judge, Ambala, dismissed the suit 
holding that the consignment having been 
: booked at special reduced rate under 
“what is called the Risk Note B, the North 
. Western Railway Administration was ab- 
solved. from liability unless the plaintiff 
proved wilful neglect on the part of the 
Railway Administration or theft by or 
wilful neglect of its servants and that there 
. was no proof of this: 


The only point urged before me on this 
second appeal is that before the plaintiff 
could be called upon to prove wilful neg- 
lect or theft it was necessary for the 
Railway Administration to prove the loss 
ofthe goods and that the mere allegation 
or admission of loss was not sufficient. A 
number of authorities of different High 
Courts were cited by Counsel for the ap- 
pellant in support of his contention. All 
such authorities support his contention. 
Previously the view contained in them 
generally prevailed, but since the decision 
of the case of Smith Lid. v, Great Western 
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Ry. (1) by the House of Lords the weight 
of authority has been the other way. Two 
authorities of this Court were also cited by 
Counsel. I will not diseuss the authorities 
of the other High Courts but will examine 
in brief the cases decided by this Court. 

In Great Indian Peninsular Ry, Co. v. 
Panna Lal Gopalji (2) Mr. Justice Moti 
Sagar held that when goods are consigned 
under arisk note under which the Railway 
Administration is absolved from liability for 
loss unless it is due to the wilful neglect 
of its servants, the Railway Administra- 
tion cannot escape liability by merely ad- 
mitting the loss and that they must lead 
evidenee to show that the goods were lost. 
The learned Judge cited & number of 
authorities in:support of his view, but, in 
my opinion, this view is opposed to the 
case of Hill, Sawyers & Co. v. Secretary of 
State for India (3) In that case the ma- 
jority of the Judges who composed the Full 
Bench held that the word 'loss'as used in 
Ch. VII of the Indian Railways Aet in- 
cludes loss by the carrier and also to the 
owner. The ease related to the misde- 
livery of the motor-car by the Railway 
Administration. The following remarks 
were made by Seott-Smith, J., at page 141* 
of the report: 

“The word ‘loss’ has also a wider sense 
and often means pecuniary loss or priva- 
tion of an article to the owner. In the 
present ease the plaintiffs have certainly 
lost their motor-car and this loss bas been 
caused by the misdelivery of the article 
bailed. If any layman not used to legal 
terminology were asked what the present 
suit was for, he would surely say it was one 
for compensation for the logs of a motor-car." 

Finaly at page 144* the same learned 
Judgeexpressed himself as follows: 

"Having regard to these authorities and 
bearing in mind its well recognized mean- 
ing I hold that the word 'loss' in Ch. VIf£ 
of the Indian Railways Act includes loss to 
the owner of gdéods made over to a Rail- 
way Administration which have been mis- 
delivered and so have béen lost to the 
person entitled thereto." 

LeRossignol, J., concurred in this view, 
It may be remarked that the iuterpreta- 
tion ofthe word “loss” has been the sub- 


(1) (1929) 1 A. C, 118; 91 L. J. K. B. 423: 97. Com. 
Cas. 217; 38 T. L. R. 359. 
(2) 72 Ind. Cas. 779; A. I. R. 1023 Lah. 609. 
(3) 61 Ind. Cas 926: 9:L. 133; 3 D. L. J. 297 (F Hv, 
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` ject. of- discussion in several cases both: 


. in England and in this country and diver- 
- gent opinions have been expressed by the 
learned Judges. The matter is, however, 
concluded by the judgment of the, Full 


Bench so far as this Province is: concern- 
. ed at any rate till the question is re-ex-' 


' amined by aebigger Court. This case was 
' cited before Mr. Justice Moti Sagar, but 
- he distinguished it by remarking that the 
- Full Bench case related to misdelivery and 
the case before him related to mnon-de- 
. livery and that non-delivery or conversion 
did not stand-on the same footing as mis- 
delivery and further thatin the Full Bench 
case protection was not claimed undera 
. Risk Note but under certain sections of 
Act itself. He doubted whether the word 
- ‘loss’ as used in the Risk Note ‘included 
-.loss by non-delivery or conversion. With 
. great respect I see no distinction in the two 
'CaBeS. —. 
: The ordinary liability ofa Railway Ad- 
. ministration for loss, destruction or deterio- 
ration of goods delivered to them for carri- 
age is defined in Ch. VII ‘of the Indian Rail- 
ways Act. The Risk Notes introduced under 
the-authority. of the Goveract-General in 
-^Couneil: have. been -prepared in order to 
enable the Railway Administration to con- 
-tract themselves out of such. liability for 
„the loss, destruction or deterioration. of 
goods. Ín my opinion it cannot, therefore, 
pe contended that the words ‘loss,’ des- 
truction or deterioration’ used in the Risk 
Notes are used in a different sense to that 


in which they are used in Ch. VII ofthe: 


. Aet. The same meaning should be assign- 


.ed.to them as in the Act itself. The word 


“loss” having been defined by a Fall Bench 
-of this Court to include loss by the carrier 
as well as loss. to the owner, it necessarily 
follows that any suit whether it be for 
misdelivery of the goods or for their non- 
delivery is a suit for the loss of the goods 
. to the owner and, therefore, the loss of the 
-goóds.is necessarily alleged in the plead- 
ings of the, plaintiffs. Under the circum- 
“stances it was fot necessary for the. defend- 
ant even to allege the loss‘of the goods 
much less’ to preve it by independent 
evidence. - . 


In the case of Edst Indian Ry. Có. v. - 


Firm Mohan Lal-Panna Lal (4) Mr. Justice 
Zafar Ali held that a Railway Company 
seeking shelter behind a Risk Note in 


(4) 73 Ind. Oas. 447; A. L R, 1923 Lah, 132. . 


‘responsible lies on the plaintiff. 


ĞOBİND RAM-BUGHI MAL v..SEORETARY oF state-ior inpta,.~ [98 I, O. 1936) 
. Form’ A or B for the non-delivery of the 


wholeor a part of a consignment must show, 
in the first instance, that the goods have 
been lost, before the person claiming com- 


. pensation for their loss can be called upon, 


to prove that the loss was due to the wil- 
ful neglect of the Railway or of its servants. 
The learned Judge in holding this view - 
followed a number of cases that had: been 
previously decided. But all.such cases - 
were before the decision of the case of 
Smith Lid. v. Great Western Ry. Co. (1), de-. 
cided by the’ House of Lords in 1922, . 

In the case of Greatilndian Peninsular 
Ry. v. Datti Ram (5) it was held that in 
order to be successful in an action’ against 
the Railway Company for damages for the 
loss of goods consigned, based on a con- 
tract under Risk Note B, the onus of prov- 
ing that the loss is due to one of the 
exceptions under which the defendant is 
It was 
further held that contract under Risk Note 
B forms a complete special contract be- 
tween the parties, and the plaintiff, there- 
fore, cannot go behind his special contract 
and sue the Railway Administration for. 
damages for non-delivery. At page 124* 
of the report it was held that though 
there were authorities in which it has been 
held that itis not sufficient for the Rail- 
way Administration to admit the loss and 
that it must adduce evidence to prove 


“such loss, but that all such decisions 
were’ given prior to the case of Smith Ltd. 


v. Great Western Ry.(1) and that the proposi- 
tion that the Railway Administration should 
adduce evidence to prove loss cannot be 


‘supported and further that it was open to 


the Railway Company to admit the.loss and 
to require from the plaintiff the proof of 
circumstances which make the Railway . 
liable under the Risk Note. , ^ 

The same view was taken by Campbell, 


-J. in the case of Firm Jagan Nath-Baij 


Nath v. Secretary of State for India (6).. 
The: judgment of his Lordship: . the 
Chief Justice in the case of Firm Hira 
Singh-Pritam Singh v. Secretary of State: 
jor India (T) is to the same effect. 
In my opinion, therefore, apart from 


. Smith Ltd. v. Great Western Ry. (1) having 


regard to the meaning ‘of the word ‘loss’ 

(8) 90 Ind. Cas. 812; 5 Pat. 118, (1925) Pat, 305; A. 
I. R. 1926 Pat. 148; 7, P. L. T. 561. i 

(6) 94 Ind. Cas. 173; A. I. R. 1926. Lah. 614, 

(7) 90 Ind. Cas. 1054; 2 L. O. 158; 7 L. L. J. 588; 
A. L: R. 1926 Lah. 40. a AN 
~*Page of 9 Pat.—| digd.) 
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as defined in the Full Bench casa of Hill, 
Sawyers & Co. v. Secretary of State for 
India (3), which must be taken as conclu- 
Blve.s0 far as this Court is concerned, the 
plaintiff's suit in this case was for com- 
pensation for the ‘loss’ of the goods con- 
signed by him and that it was not neces- 
sary for the Railway Administration ‘to 
allege orto prove loss of the goods; and 
further that even if the plaintiffs case 
were not expressly for the loss of goods, it 
was open to the Railway Administration 
to admit the loss’ and to require from the 
plaintiff the proof of circumstances which 
made the Railway liable under the Risk 
Note. This being the only point urged 
before me on behalf of the appellant, the 
consequence of the opinion held by me is 
that this appeal must. be dismissed with 
costs, and I order accordingly. 
ALN, A. Appeal dismissed, 
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JUDGMENT. | 

Marten, C. J.—This is a suit by a 
married woman for slander. The only de- 
fence now subsisting is that without proof 
of special damage the suit is not main- 
tainable. Admittedly, no special damage 
is shown. According! , the defence raises 
animportant and interesting question of 
law, and has led to.the able arguments of 
Counsel ranging over a wide field. 

At the outset I should , make it clear 
that the lady has already vindicated her 
honour. She has prosecuted the defendant 
under ss. 499 and 500 of the Indian Penal 
Code for defamation, and he has been con- 
victed by a Criminal Court and fined Rs. 50 
or in default to suffer one month's impri- 
sonment. His application to the High 
Court in revision was rejected. The only 
question is, whether in addition the plaint- 
iff can recover damages in a civil suit. Her 
claim is for Rs. 10,000. 

The facts are shortly as follows:—The 
parties are all Parsis, and occupied difer- 
ent flats in the same building, the plaintiff 
and her hugband and a relative named 
Jamshedji occupying one flat, and the de- 
fendant another Rat. A quarrel arose and 
the defendant brought criminal proceedings 
against the -plaintiff and her husband, and 
Jamshedji, and a servant, for assault and 
insult. At the hearing on July 14, 192], 
the Magistrate tried to settle the case and 
asked the parties to state their grievances. 
He, accordingly, asked the defendant who 
Jamshedji was, and received in reply the 
irrelevant aud defamatory statement now 
complained of, viz. “he (meaning thereby 
the said Jamshedji) is the kept paramour 
of the Bai (meaning thereby the plaintiff) 
and I will prove that.” This was appar- 
ently said deliberately and not in the heat 
or excitment of the moment, for, when the 
plaintifi instituted criminal proceedings on 
August 5, 1921, the defendant's Pleader at 
the outset told the Magistrate that he was 
going to prove that the words complained 
of were true in substance andin fact. Sub- 
sequently, other counsels prevailed, and, 
eventually, an unqualified apology was , 
offered, which, under the circumstances, 
was not accepted. An offer in Court on 
November 24, 1925, of Rs. 1,000 in full 
settlement without costs was refused by 
inti. . 

Me een number ofdefences were raised 
originally, but they have all been abandon- 
ed, with the exception of the one tecbnj- 
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cal defence I have already mentioned. In 
particular the defence of privilege ‘raised 
in paras. 9,10 and llof the written state- 
ment is not persisted in under the special 
. facts of this case. Accordingly, we must 
not be taken to dissent from the English 


Law of ‘privilege as applied to civil cases 
[see Satish Chandra Chakrabarti v.: Ram 


Dayal De (1)], whatever the true view may. 


be as regards its applicability to criminal 
cases in India,. [See same case and Bai 
Shanta v, Umrao Amir Malek (2)]. 

Turning to the law, it is clear that no 
civil remedy for slander is given express- 
ly by any of the Indian Codes. Nor does 
g. 112 of the Government of India Act, 1915, 
apply as this is not a matter of inherit- 
ance or succession, nor one of contract or 
dealing between party and party. Accord- 
ingly, .by the conjoint - effect of ss. 106 and 


130 of that Act, cl. 19 of the amended . 


Letters Patent of 1865, cl. 18 of the original 
Letters Patent of 1862, and ss. 8, 9 and 11 
of the Indian High Courts Act, 1861, we 
have to apply to this case the law which 
would have been “applied by the Supreme 
Court at Bombay to such case if these 
Letters Patent had not issued.” [Seecl. 18 
of the Letters Patent of 1862]. ; 
Turning next to the Supreme Court 
Charter of 1823 and numbering the clauses 
beginning from the operative part and 
neglecting the recitals, one finds that by 
el. 5 the Supreme Court is “to have such 
jurisdiction and authority as our Justices 
of our Court of King's Bench have and 
may lawfully exercise within that part of 
Great Britain called England, as far as 
circumstances will admit." I draw particu- 
lar attention to the use of the words “as 
far as circumstances will admit.” Further, 


' the decided eases show that the' Court of 


King’s Bench had jurisdiction to hear 
cases of slander quite irrespective of the 
Gourt of Common Please There is no ex- 
press clause in the Charter dealing with 
actions of slander. But cl. 23 gives “full 
power and authority to hear and determine 
all suits and actions whatsoever against” 
any “such persons as have been heretofore 
described in our Charter of Justice for 
Bombay by_the application of British sub- 
jects.” And cl. 24 gives a similar power 
as Benet "the inhabitants.of Bombay." 


(1) 59 Ind. Cas. 143; 48 CO. 388 2 pp. 407, 410; 32 C. 
L, J. 94; 94 O. W. N. 982; 22 Cr. L. J. 31. 
(2) 93 Ind.'Cas. 151; 28 Bom. L. B. 1: ve 162; A. 1. 
R. 1826 Bom, 141; 27 Cr. L, J, 423 (F.B de 
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The proviso to cl. 24 dealing with Muham-: 


.(3)]. 


-peet. 
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madans and Gentoos does not apply here, as 
Parsis are not Gentoos[see Lopes v. Lopes 
Further, cl. 25 providesthat “No ac- 
tion for wrong or injury shall lie against,” 


“inter alia, a judicial officer for any judg- . 
Slander is a wrong, or tort: 


ment of his. 
as the lawyers call it, and, accordingly, 


this clause contemplates that in general an. 


action. for tort would lie. 


This, then, being the material jurisdic- | 


tion, the Court has under cl.'28 “to give 
judgment and sentence according to justice 
and right." I need not deal with the re- 
maining clauses of the Charter nor with 
the special jurisdictions thereby conferred. 
In particular an action for slander would 


not then lie in the Chancery Courts, and, - 


accordingly, we need not consider the equit- 
able jurisdiction given by cl. 36. 


The effect of the Charter of 1823 has been . 


judicially considered in many cases, and, 
speaking generally, it has been construed 
as directing that the law to be adminis- 
tered is English Law as nearly as the cir- 
cumstances of the place, and of the inhabi- 
tants, should admit. 1 have already point- 
ed out the qualifying words of cl. 5 of the 
Supreme Court Charter of 1823 in this res- 
In Advocate-General of. Bengal v. 
Ranee Surnomoye (4) Sir Barnes Peacock, 
in delivering the judgment of the Supreme 
Court, refers at page 394* to English Law 
having been first introduced into Calcutta 


by the Charter of George I, by which, in 


the year 1726, the first Mayor' 8 Court was 


established. A Mayors Court was also. 
established in Bombay about the same 


time. One would infer from the first recital 


in the Supreme Court Charter of 1823 that. 


our Mayor's Court was established in 1753. 
But our Prothonotary, Mr. Malabari, in his 
"Bombay in the Making" at page 432 puts 
the date as 1726, and some years ago I 
verified the accuracy of the statement by 


personal inspection of some of our interest 


ing old records. [See also Naoroji Beramji 
v. Rogers (5), which shows that the Char- 
ter of 1753 was the second Charter.] Clause 


23 of thé 1823 Charter preserves the powers ' 


of the old Mayor's Court. 

But this is a digression, and only intended 

(3) 5 B. H. C. R. O. C. J.172. 

(4) 9 M. I. T 387; 2 Moo. P. C. (xN. s.) 22; 9 Jur. (N. 3.) 
877: 8 L. T. 843; 2 N. R. 530; 12 W. R 21 (Eng); 1 W. 
R. P. C. 14; Bath, P O T 815; 2 Sar. P. O. J. 37; 19 
E. R. 786; 15 E. R. 811. 

(5) 4 B. H. O. R. O. C.J. 1. 
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to show that im substance the history of 
our Court closely resembles that of Oal- 
cutta. Accordingly, Sir Barnes Peacock goes 
on to say (page 398*):— 


“A Charter or Statute, by which Courts of 


Justice are constituted, does not necessarily 
determine the law which ‘they are to ad- 
minister, but. in construing the Charter of 
George I, there can be no doubt that it was 
intended that the English Law should be 


. administered as, nearly as the circumstances | 
of the place, and of the inhabitants, should -+ 


admit. The words, give judgment accord- 


“ing to. justice and right, in suits and pleas ` 


between party and party, could have -no 
_ other reasonable meaning than justice and 

right, according to the laws of England, 
sofar as they regulated private rights be- 
tween party and party. Such general 
words could not possibly refer to any 
law, such as the Mortmain Act or the Alien 
Laws, which had reference merely to some 
views of publie poliey, supposed to be ap- 
plieable to England, even though private 


rights might be affected by them. Still. 


"less could they be supposed to refer to 
the rights or revenues of the Crown, de- 
pending upon prerogative, and which were 


wholly inapplicable toa territory to which: 


the sovereignty did not extend. Then, was 
the law of forfeiture of the goods and 
chattels of a felo dese introduced by those 


clauses of the Charter by which the Courts’ 


of Oyer and Terminer were established." : 


Lord Kingsdown in delivering the judg- 


ment of the Privy Council states (page 
426*) :— ; 

“The English Law, Civiland Criminal, has 
been usually considered to have been made 
applicable to Natives, within the limits of 
Calcutta in the year 1726, by the Charter, 
13th George I. Neither that nor the subsequ- 
ent Charters expressly declare that .the 
English Law shall be so applied, but it 
seems to have been held to be the necessary 


consequence of the provisions contained: in- 


them." 
And at page 429* he says:— 
"We think, therefore, the law under con- 
sideration inapplieable to Hindus, and 
“if it had been introduced by the Ohar- 


ters in question with respect to HEuro-' 


peans, we should think that Hindus: 
would have been excepted from its opera- 
tion. But. that it was not so introduced 
appears to us to be shown by the admir- 
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able judgment of Sir Barnes Peacock in 
this case; andifit were not so introduced, 
then as regards Natives, it never had any 
existence. It would not necessarily follow 
that, therefore, it never had existed as. 
regards Europeans. That question would 
depend ete." ° 

- This, accordingly, is an instance where 
the Courts in India have refused to apply 
all the special provisions of the English- 
Law, if they were found inapplicable to the 
circumstances prevailing in India. 

Then, in Mayor of Lyons v. East India Co. 

(6), it is said (page 281*):— 
. "Oan it then -be contended, that the 
general introduction of the English Law 
draws after or with it that braneh which 
relates to aliens?. This 1s the third question 
proposed,.and to this an answer, or the 
materials for an answer, have already been 
furnished; for had the negative ‘position 
only rested upon want of instances where 
the rights of the Crown had been enforced, 
it might have been said that the general 
application of thé English Laws implied 
that of the portion in question; but the 
acts ofthe power which alone would in- 
troduce this portion, and which alone in- 
troduced the English Laws generally, show 
that it was introduced, not in all its 
béanches, but with the exception of this 
portion at the least: this must be admitted, 
unless it can be maintained that there is 
rio possibility of introducing the English 
Laws at all, without introducing every part 
of them, which clearly cannot be asserted; 
for notwithstanding the extent to which the 
laws have been introduced, it is allowed on 
all hands that many parts of them are still 
unknown in our Indian dominions.” 

In the well-known case of Naoroji Be- 
ramji v. Rogers (5), already referred to, Sir 
Michael Westropp said (page 117) :— 

“Until the recent legislation of the year 
1865, the law uniformly applied to Parsis 
and their property in the Island of Bom- 


— bay by the Supreme Cqurt, and, since it" 


was closed, by the High Oourt at its Origin- 
al Jurisdiction Side, has been, as correct- 
ly stated in the clear and able Report of 
the Parsi Law Commission, (of whieh Sir 
Joseph Arnould and Mr. Justice Newton 
were members), the English Law, except 


(0 1M. I A.175; 1Moo, P.C. 175; 38tate Tr, 
(x. 8.) 647; 1 Sar. P. C. J. 107; 18 E. R. 66; 12 E. R, 
182. 
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- BO far as itis. varied by: Act IX of 1837, 
and also, since the decision of the Privy 
Council in 1856 in Ardaseer Cursetjee v. 
Perozeboye (7), except as to matrimonial 
suita at the Ecclesiastical Side of the Court, 
and, perhaps, I should add, except as to 
bigamy. Whetlfer, then, we ‘have regard to 
the plaintiffs, or to the defendant and his 
wife, the law applicable to this case was 
English Law." 

Next, in Naorojà Manockji Wadia v. 
Perozbai (8), Bir Charles Farran said (page 
9g8gfF)y— 

“It has not been contended before us 
that Parsis in the Island of Bombay are 
not subject to English Law generally. There 
are certain legislative and other well-de- 
fined exceptions to the rule, but sueh ex- 


ceptions do not inelude the law relating to, 


Wills, nor,so far as lam aware, the ordinary 
rules for their construction, The judg- 
ment in Naoraji Beramji v. Rogers (5) 
has set at rest any doubts which ever exist- 
ed as to the law by which the Parsis are 
governed. I have, therefore, considered the 

uestion before us in the light of the Eng- 
lish Law being applicable to it.” That law 
is now embodied in the Succession Act, but 
is ven left unaltered by ita codifica- 
tion.” 

,. So, ton; in Payne & Co. v. Pirojshah Nus- 
sérianji Patel (9), Mr. Justice Davar, who 
' was himself a Parsi, said (page 9291):— 

4I am afraid itis too late in the day now 
to raise the. question as to whether the 
Common Law of England does or does not 
apply to the Parsis who inhabit the town 
and Island of Bombay. In Naoroji Beramji 
y. Rogers (5), Westropp, J., held that it did 
and that case has been followed by a series 
of decisions of this Court holding that ex- 
cept where there is special legislation affect- 
ingthe community, the Common Law of 
England applied to the  Parsis residing in 
the Presideney Town of Bombay." 

So, too, in Waghela Rajganji v. Sheikh 
Masludin (10), Lord Hobhouse in delivering 
the judgment. of'their Lordships of the 
Privy Council said (page 5614): — 


-(T-6 M. I. A. 348; 10 Moo. P. C. 375; 4 W. R.P. 
C:.91; -1 Suth. P. C. J. 205; 1 Sar, P. C. J. 548; 19 E. R. 
130; 14. Ji. R. 533. ; 

(8) 23 B. 80; 12 Ind. Dee. (nN. s.) 53. 

"(9) 12 Ind. Cas. 554; 13 Bom. L. R. 920. 

(10).11 B. 551; 141. A. 89 at p. 96; 11 Ind. Jur! 215; 
5'Bar. P. ©. J. 16; 6 Ind. Dec. (N. s.) 364 (P. C.). 
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. In point of fact, the matter must be. 
décided by equity and good conseiencee,. 
generally interpreted to.mean the rules of 
English Law if found applicable to” non 
society and circumstances." . 

The point there was whether a E ia; 
bad power to impose a personal liability on 
his ward. I may also refer again to the. 
case in Calcutta of Satish Chandra Chakra- 
barti v. Ram Dayal Dé (1). -~ : 

It was, accordingly, strenuously. contended, 
before us for the defendant that the Parsis 
in Bombay are governed by the Law of 
England, and that we should ‘apply to 
them the English Law ofslander simpliciter. 
On the other hand, it was contended by the 
plaintiff that we were not bound by-English : 
Law but could decide the. matter. as we. 
thought fit, and that we should, according- 
ly, adopt the same practice as in the Mofus- 
sil where suits for slander have been held 
to lie without proof of special damage.: For. 
that purpose Kashiram v. Bhadu Bapuji (11) 
Parvathi v. Mannar (12), Ibin Hosein v, 
Haidar (13), Trailokya Nath Ghose v. 
Chundra Nath Dutt (14) and Sukkan Teli. 
v. Bipad Tel (15) were cited.. But these: 
were allcases depending not on the Charter 
of 1823 which governed proceedings in the. 
King's Court, but on Regulation IV of 1827, 
el. 26 (or the corresponding Regulations in' 
other Provinces), which governed proceed- 
ings in the Courts of the East India <Com-. 
pany. Further, Counsel for the plaintiff was. 
not prepared to say that we’ should abro- 
gate the English rule about special damage . 
altogether, but onlyin the case of the slander: 
of women. In this réspect a reference was 
made to Art. 25 of the Limitation Act 
which provides that in suits for compensa- 
tion for slander, the period of limitation i$ 
one year from the date “when the words 
are Spoken or if the words are not action- 
able in themselves, when. the. special. 
damage complained of results" The de- 
fendant seems to meright in saying that 
this Article contemplates that the English. 
rule as to special damage applies to. India, 
On the other hand, the section does not 
say which are the cases in which special 
damage must be proved, and which not, 
and, accordingly, the precise point. before 
us is left open. 


(11) 7 B. B.O. R. A. C. J. 17.! em. mile 
(12) 8 M. 175; 3 Ind. Dec. (N. s.) 121. ` 

as 12 0. 109; 6 Ind. Dec. (N. 8.)74.° ~ 

(14) 12 C. 494; 6 Ind. Dec. (N. s.) 288, . 
(15) 34 0. 48; 4 O, L. J. 388, Ur e E dee Ree 
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-But we feel great difficulty in following 
the above course suggested by Counsel for 
the plaintiff. Our dutyis merely to inter- 
pref:the law. It is for the Legislature to 
alter it if necessary.’ Accordingly, we think 
it safer in this case to assume for the sake 
of argunient that,.generally speaking, the 


parties before usare governed by the Law 


~~ 


of-England, as there are no statutory ex- 
céptions in point. in this particular case. 
But *we-hold that this must be subject to 
the qualification. I have already mention- 
ed, viz., that English Law is to apply as 
nearly as the.circumstances of the place, 
and of the inhabitants, shall admit. I need 


not: labour the necessity for this qualifica- 


tion, Other. cases illustrate that the rule 
in Shelley’s case: Mithibai v. Limji Nowroji 
Baņaji (16); the Common Law rule as to 
survivorship: Webbe v. Lester (17), the old 
Keclesiastical jurisdiction in matrimonial 
matters: Ardaseer Cursetjee v. Perozeboye, 
(D the operation ofa decree against one 
of two joint debtors: Moolchand v. Alwar 


^ 


Chetty. (18), the law of champerty and main- 


tenance: Ram Coomar Coondoo v. Chunder 
Canto Mookerjee (19), disentailing deeds: 
Naoraji Beramji v. Rogers (5), and estates 
tail: Dadabboy Framjee Cama v. Cowasjt 
Dorabji Panday (20), will not be introduced 
into India, although in Bai Maneckbai v. 
Bai Merbai (21) it was held by Mr. Justice 
West that s. 7 of the Statute of Frauds was 


. applicable. 


What, then, is the Law of Englaud on the 
subject, and how do the circumstances vary 
in India as compared with England? Now, 
English Law in the first place draws a 
clear distinction between slander or spoken 
words on the one. hand, and libel or written 
words on the other hand. The former 
with certain limited exceptions are not 


. actionable without proof of special damage. 


The latter are. Consequently, the present 
words, if written, would have been action- 
able in English Law without proof of special 


damage. But not so if merely spoken, 


unless coming within one of the recognised 


‘exceptions. So, too, generally speaking, a 


(16) 5 B. 506; 3 Ind. Dec. (x. 8.) 334 affirmed in 6 B. 
151 at p. 162; 3 Ind. Dec. (N. s.) 559. 

i . C. R. 52 at p. 56. 

(18) 29 Ind. Cas. 303; 39 M. 548; 17 M. L. T. 449. 
` (19) 4 T. A. 23 at p. 46 2 C, 233; 1Ind. Deo. (x. s) 
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criminal prosecution does not lie in Eng: 
land for slander but only for libel. (See 
Archbold’s Criminal Pleading, 26th Ed, 
page 1245). In this repect the laws of the 
two countries differ, for, under s. 499 of 
the Indian Penal Code, a criminal prosecu- 
tion will lie in India for défamation whe- 
Consequently, the 
conviction, which was obtained against 
the defendant in the present case, could not 
have been obtained in England. 

Turning next to the limited exceptions, 
proof of special damage is not needed in 
the following cases as thus enumerated in 
Pollock on Torts, 2nd Edn., page 216, viz:— 

“(a) Where the words impute a criminal 
offence; (6) where they impute having a 
contagious disease which would cause the 
person having it to be excluded from society; 
and (c) where they convey a charge of un- 
fitness, dishonesty, or incompetence in an 
office of profit, profession, or trade, in Short, 


“where they manifestly tend to prejudice a 


man in his calling." 

Exception (a) is, I think, too broadly 
stated ‘both in this and in the 11th Edition 
at page 239. It should be a criminal offence 
punishable with imprisonment, and not 
merely with fine. [See Hellwig v. Mitchell 
(22))J. But itis clear that up to the passing 
of the Slander of Women Act, 1891, ac- 
cusations of unchastity against a female 
were not within the above exceptions. 
Consequently, special damage had to be 
proved. The 1891 Act has altered the 
English Law in that respect. But it does 
not apply to India, and, therefore, we 
re to consider the law irrespective of that 

ct. 

Now, no doubt, the former English Law 
on the question of the slander of women 
came in for much criticism. It was even 
described as being “barbarous” by Lord 
Brougham in Lynch v. Knight (23), and 
"very cruel” by Chief Justice Cockburn 
in Roberts v. Roberts (24). But, apartfrom 
this particular slander, there was no doubt 
sound ground for drawing a distinction 
between slander and libel. The written 
word is usually an act of more delibera- 
tion than the spoken word. It remains in 
a permanent form, and one which may be 

(22) (1910) 1 K. B. 609; 79 L. J. K. B. 270; 102 L. T. 
110; 26 T. L. R. 244. 

(23) (1861) 9 H. L. O. 577 at p. 594; 8 Jur. (x, 8.) 724; 
5L. T. 291; 11 E. R. 854: 181 E. R. 347, 

.(24) (1861) 33 L. J. Q. B. 249 at p. 250; 5 B. & S. 384; 


10 Jur. (x. s.) 1027; 10 L. T. 602; 12 W. R, 909; 122 H, 
R. 874; 136 R. R. 601, 
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widespread, e. g, by a newspaper. It is, 
therefore, usually the more serious of the 
. two. Moreover, people, when quarrelling, 
may, in the heat of the moment, make 
defamatory remarks about their opponents. 
And, if all such, remarks could invariably 
form the subject of a eivil suit, the Courts 
would beswamped with trivial litigation. 
How often in India in criminal cases one 
reads the evidence “He then began to 
abuse me by my female relations." | 

And, unfortunately, such abuse is not 
confined to India, Consequently, even at 
the present day the English Judges are 
averse to altering the law in this respect. 
This is exemplified in Dauncey v. Holloway 
(25). There the Master of the Rolls (better 
known as Lord Justice A. L. Smith) says 
(page 447*) :— 

«T feel that if we were to accede to the 
argument which has been pressed strongly 
upon us on behalf of the plaintiff we should 
be relaxing the very salutary rule laid 


down in olden times restricting actions of. 


slander, where no special damage is proved, 
to avery.limited number of cases, and we 
. should be opening the door to many actions 
of this kind. Iam not myself prepared to 
do that. It is important to consider, not 
only what are the words complained of, but 
also the circumstances under which they 
“were uttered.” 
"Heu: Lord Justice Vaughan Williams 
said (page 448*) :— 
. .“ When our ancestors years ago drew the 
distinction between libel and slander they 
exercised that kind of wise diseretion which 
they always exercised over the whole field 
of the Common law. It would,to my mind, 
be very dangerous for us now-a-days to 
relax in any way the rule of law which 
confines actions for spoken words, ‘in the 
absence of proof of special damage, to a very 
limited number of cases." o 

It was suggested to us in plaintiff's 
argument that the above distinction be- 
tween libel and glander is really due to the 
jurisdiction, which the Ecclesiastical Courts 
possessed, of inflieting penance on a posses- 
sor of an-unruly tongue for the good of his 
soul. That.the Ecclesiastical Courts had 
some such jurisdiction would appear from 
Odgers on Libel, 5th Edition, at page 70. 
But I donot propose to pursue the point. 
Personally, I prefer the origin of common 


(25) (1901) 2 K. B. 441; 70 L. J. K. B. 693; 49 W. R. 
46; 84 L: T. 649; 17 T. L. R. 493. | 
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sense which that 'distinguished Common 
Law lawyer Lord Justice A. L. Smith refer- 
red to in Dauncey v. Holloway (25). rur- 
ther, any such remedy in the Ecclesiastical 
Courts would clearly be inappropriate in 
the case of Parsis. I am satisfied that the 
ecclesiastical jurisdiction of the High 
Court, under el. 42 of the Charter of 1823, 
did not extend to inflieting penance on 
Parsis for the good of their souls any more 
than it did to enforcing. their conjugal 
rights. [See Ardaseer Curestjee v. Peroze- 
boye (7).| 

Nor on the other hand, am I impressed 
by the argument of the defendant that as 
oral defamation is a criminal offence by: 
the Law of India, though not generally by 
the Law of England, and as the defendant 
has been punished for this offence, he 
should not be subjected to a civil suitas . 
well.  Ooma Churn v. Grish Chunder Baner- 
jee (26) was cited in support of this pro- 
position, but it only states that the Court 
is not obliged in such a case to: give sub- 
stantial damages if no actual damages are 
shown. Ifthe decision goes further than 
this, then with respect Iam unable to fol- 
low it. Iseese no reason why a slanderer of 
women should not be made liable both 
civilly and. criminally, just as, say, the 
driver of a motor-car who runs over a 
woman by his rashness and negligence, 

But I now come to a further point which, 
though not taken in the Court: below, nor 
originally in the argument before us, yet 
nevertheless appears to us to be one of great ' 
importance. Accordingly, we called for 
further argument on it. It arises thus, The 
wordscomplained of clearly imputed that 
the relative Jamshedji above-mentioned 
committed adultery with the plaintiff. Now, 
adultery is not a crime in England. Con- 
sequently, in England an accusation of 
adultery would not be within exception (a) 
above-mentioned as imputing a criminal 
offence [see Jones’ v. Jones (27)|. But in 
India adultery witha married woman is a 


crime on the part of the man, and can be’ ` 


punished with imprisonment extending up 
to five years and also with fine (see s. 497, 
Indian Penal Code). Therefore, if the man 
Jamshedji had been the plaintiff here, we 
should have had to modify the English Law 
in his case, and hold that in India, a$ oppos- 
ed to England, the above words were 


29 25 W. R, 22. 
(27) (1916) 1 K. B. 351; 85 L, J. K. B. 388. 
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damage, as they imputed the commission of 
a criminal offence.punishable with imprison- 
ment. 

‘What, then, about the married -woman ? 
She is protected from conviction and im- 
prisonment under ss. 108 and 109 as an 
abettor because s. 497 provides that in such 
acase she is not to.be punishable as an 
abettor. But, neverthless, the words com- 
. plained of impute that she was a party to a 
criminal offence. Accordingly, this raises 
the question whether the circumstance, 
that the alleged slander imputed to the 
plaintiff that she was a party to the crime of 
adultery under s. 497 of the Indian Penal 
Code, would, in India, as opposed to 
England, make the accusation actionable 
per se without proof ofspecial damage. 


Now, in answering that question we 
can get little help from English cases. On 
the contrary; some of the older cases on 
slander of women point out’ that. unchas- 
tity is not acriminal offence [see, for in- 
stance, Byron v. Elmes (28) |. 
general an active party to a criminal 
offence must be punishable as an abettor, 
or as itis called in England an accessory, 
it is not easy to find cases at all ana- 
logous to those we have here, viz., where the 
. accessory is not punishable. One such 
instance may be where a crime is commit- 
ted jointly by a husband and wife, but 
where under the old law the wife escapes 
punishment owing to the presumption of 
coercion by the husband [see now Criminal 
Justice Act, 1925, 5. 47]. Another instance 
may be that of an infant of too tender 
years to be convicted, (Compare Odgers on 
Libel, 5th Edition, pages 577 and 50): 
The point is touched on at page 50 of 
Odgers on Libel and -it is there stated 
that in the United States the rule now 
prevails that “ifthe words would convey 
an imputation of felony to the minds of 
ordinary hearers unversed in legal techni- 
ealities, an action lies, e. g., where an 
infant is accused of acrime, and nothing 
is said about special malice” But no clear 
authority has been cited to us as to whe- 
ther in a corresponding case an English 
Judge would hold that special damage 
must nevertheless be proved. Nor do we 
get any assistance in this respect from the 
Indian authorities. In Surajmal v. Horni- 


(28) (1689-1712) 2 Salk, 693; 91 E. R, 587. 
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And, as in- 


955 


^ man (29) the English Law as to fair comment 


was applied (see page 275*), but that was 
a case of libel contained in a newspaper 
article. We have not been referred to 
any ease on the Original Side of this 
Court dealing with slander, and though it 
was decided in Bhooni Money Dossee v. 
'Natobar Biswas (30) by Mr. Justice Ha- 
rington sitting on fhe Original Side that 
proof of special damage was essential, the 
point I am at present dealing with was 
never raised. l 

We are, therefore, not bound by any 
express ruling on this point either in 
England or in India. And we must apply the 
English Law only “as far as the circum- 
stances will admit" under cl. 5 and “accord- 
ing to justice and right” under cl. 28 of 
the Charter, Here I should like to quote 
what Lord Justice Bowen says in Ratcliffe 
v. Evans (31) (page 5311):— 

^ From libels and slanders actionable 
per se, we pass to the case of slanders not 
actionable per" se, where actual damage 
done is the very gist of the action. Many 
old authortties may be cited for the pro- 
position that ip such a case the actual loss 
must be proved specially and with cer- 
tainty: Law v. Harwood (82). Many such 
instances are collected in the judgments 
in Ivesonv. Moore (33), where, although 
there was a difference as to whether the 


"general rule had been fulfilled in that . 


particular kind of action on the case, no 
-doubt was thrown on the principle itself, 
As was there said—in that language of old 
Pleaders which has seen its day, but which 
connoted more accuracy of legal thought 
than is produced by modern statements of 


` elaim—'damages in the “per quod," where 


the “per quod" is the gist of the action, 
should be shown certainly and specially." 
But such a doctrine as this was always 
subject to the qualification of good sense 
and of justice,’* 


What, then, is the qualification of good" 
sense and of justice which we should apply 
in the present ease? Should we apply the 
old English rule literally, and say that 
though the man Jamshedji can sue, the 
married woman cannot, as she is only 

(29) 47 Ind. Cas. 449; 20 Bom, L. R. 185. 

(30) 28 O. 452; 5 C. W. N. 659. 

(31) (1892) 2 Q. B. 524; 61 L, J.Q. B. 535; 66 L. T. 


. 194; 40 W. R. 518: 56 J. P. 837. i 


(32) (1629) Cro. Car. 1:0; 79 E. R, 724, 
(33) (1694-1732) 1 Ld. Raym. 486; 91 E. R. 1224 


*Page of 20 Bom. L. R.—-|Ed.] 
[Page of (1892) 2 Q. B.—| Ed. 
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charged with being a party to a criminal 
offence and not with being an actual 
eriminal? Or, shall we hold that the 
apirit of the rule when applied to India 
demands that both the man and the 
married woman can sue without proof of 
special damage? ° In my judgment the 
latter is the true view. I cannot believe 
that the English Judges who held the old 
rule to be barbarous in Lynch v. Kmight 
(23). or very cruel in Roberts v. Boberts (24) 
‘although adultery was not a crime, would 
- nevertheless apply it to cases where 
adultery wasa crime. On the contrary, the 
passing of the Slander of Women Act, 1891, 
shows 
. extended, it wasone to be entirely swept 
away in England so faras concerns the 
slander of women. Accordingly, if this 
case had been heard by the Supreme Court 
of Bombay immediately before the Letters 
. Patent of 1862, I think the probabilities 
are that this suit would have been held 
to be maintainable without proof of 
special damage. In this connection it will 
be borne in mind that whereas the Indian 
Penal Code was passed in 1860, the origin- 
‘al’ Letters Patent establishing the High 
Court were not issued. until 1862. Con- 
sequently, s. 497, Indian Penal Code, was 
in force prior to the foundation of the 
High Court. 

In the result, therefore, I would answer 
the above question in the affirmative and 
hold that this present suitis maintainable 
without proof of special damage. It fol- 
lowa, therefore, that in my judgment the 
appeal must be allowed. 

As regards the quantum of damages, I 
recognise that the defendant has already 
been punished in a Criminal Court and 
that, though the slander was a serious 
and deliberate one, he made a full apology, 
and also offered ‘pecuniary compensation, 
On the other hand, I regard fhe plaintiff's 
claim for Rs. 10,000 as an inflated one under 
all the circumstances of the case. 

' Further, she has succeeded on a point 
never expressly taken 'at the trial or before 
us, such are the chances of litigation. In 
my judgment, then, the fair sum to award 
her as damages would be Rs. 1,000, and I 
would, accordingly, pass a decree in favour 
of the plaintiff for that amount. As regards 
costs, I think that, in view of the above 
inflated claim and other circumstances, it 
would ba fair to show some consideration 
to the defendant in the matter of costs. I 


that so far from the rule being. 
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would, accordingly, decree that the defend- 
ant is to pay the plaintiff's costs of this 
suit throughout but not exceeding the sum 
of Rs. 1,000. 

I will only add in conclusion that our 
decision does not affect those cases of the 
slander of women, where the crime of adul- 


‘tery with a married woman is not involved; 


and that it may well be a matter for con- 
sideration by the Indian Legislature as to 
whether an Act on the lines of the Slander 
of Women Act, 1891, should not be passed 
for the better protection of women and girls 
in India against imputations on their chas- 
tity. The provisions in that Act that the 
plaintiff is not to recover more costs than 
damages unless the Judge shall certify that 
there was reasonable ground for bringing 


‘the action will be some safeguard against 


frivolous or unnecessary sults. 

Kemp, J.—The parties to this appeal 
are Parsis residing within the limits of 
the Ordinary Original Civil Jurisdiction of 
this Court. 

Prior to June, 1921, the plaintiff, who is 
the wife of one Jehangir Cowasji Mistry, 
was living with her husband in a flat at 
Lamington Road. One Jamshedji Dhanji- 
bhoy Mistry, a distant relation of the plaint- 
iffs husband, resided with the plaintiff 
and her husband in the same house. The 
defendant was also living in another flat 
of that house. In June 1921, the defendant 
charged the plaintiff, her husband, Jam- 


.Bhedji and Jiva Rupa, a servent in the 


employ of the plaintiff's husband, with 
assault and insult. At an adjourned hear- 
ing of those proceedings on July 14, 1921, 
the Magistrate, in the course of an attempt 
to effect a settlement between the parties, 
asked them to settle their grievances, when 
the defendant pointing to Jamshedji utter- 
ed the words in Gujarati, which have form- 
ed the subject-matter of the civil suit in 
this Court: “He is the kept paramour of 
the Bai (meaning Hirabai) and I will prove 
that." It is not disputed that this state- 
ment had reference to the plaintiff in suit 
and it does not appear that it was made 
in the witness-box or during the actual 
hearing. All the accused, except Jiva Rupa, 
were acquitted by the Magistrate. 

On or about August 5, 1921, the plaint- 
iffs husband filed an information in the 
Police Court against the defendant for 
criminal defamation in respect of the words 
uttered by him. The defendant attempted 
to justify the imputation and te prove 


< 
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‘that it was true. Eventually, he abandon- 
ed it and was convicted and fined Rs. 50 
or, in the alternative, one month’s simple 
imprisonment. He applied to the High 
- Court in revision and his application’ was 
summarily dismissed. a 

On March 20, 1922, the plaintiff, through 
“her attorneys, called upon the defendant 
to pay Rs. 10,000 damages, in default of 
which she would fileasuit. By his reply 
of April 10, 1922, the defendant, while 
denying that he used the words gratuitous- 
ly or maliciously or intended to harm. the 
plaintiff's reputation, tendered an unquali- 
fied apology. The plaintiff's attorneys re- 
 plied on April 22, 1922, that, as the words 
. were uttered deliberately and as the de- 
fendant went to the length of attempting 
_to justify his action in the subsequent eri- 
. minal proceedings, the plaintiff could not 
accept the apology as adequate reparation 
for the injury to her reputation and for the 
annoyance which she had suffered, On 
July 11, 1922, the plaintiff filed this suit, 
The defendant filed his written statement 
on September 8, 1922. At the hearing on 
November 20, 1925, before Mr. Justice 
Crump, twelve issues were raised and the 


Advocate-General, who appeared for the. 


defendant, offered to pay Rs. 1,000 in full 
settlement of the plaintiff's claim. The 
suit stood over till November 24, 1925, on 
, which date the only defence that was per- 
sisted in was that the suit was not main- 
tainable. At that hearing the Advocate- 
' General repeated the offer of a thousand 
rupees in full settlement, which, however, 
the plaintiff declined to accept unless the 
‘defendant undertook to pay her costs which 
he was unwilling to do. 

The only material question in the suit, 
therefore, is, apart from the "quantum" of 


damages to which the plaintiff would be, 


entitled if she succeeds, whether the plaint- 
iffa suit for slander can be maintained 
without laying special damage. 

The learned trial Judge, after an exami- 
nation ofthe Charter of the Supreme Court 
and the jurisdiction inherited from it by 
- the High Court, came to the conclusion 
that, except as between Muhammadans and 
Gentoos, thelaw to be administered within 
the ordinary original civil jurisdiction of 
this Court was the English Common Law 
except in so far as the Indian .Legis- 
lature had effected any change. He fur- 
. ther concluded that in the particular 
matter before him there had been no 
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a consideration of the English Law ap- 
plicable to the parties in this ease and 
the decision in Bhoni Money Dossee v. 
Natobar Biswas (30), that the suit was not 
maintainable without proof of special 
damage, 

Now, slander in England was originally 
taken cognizance of by the Ecclesiastical 
Courts and the Civil Courts would only 
entertain an action for slander where special 
damage was proved, except in three cases, 
when the action could be maintained with- 
out laying special damages :— 

(1) where a criminal offence was imputed 
to the plaintiff; 

(2) where a contagious or infectious dis- 
order, tending to exclude the plaintiff from 
society, was imputed to him; 

(3) where any injurious imputation wag 


‘made, affecting the plaintiff in his office, 


a or business. 

ntil 1891, when theSlander of Wom 
Act, 1891, (54 & 55 Vic, c. 51), was MATT 
it was obligatory on a woman against whom 
an imputation of unchastity 
was made to prove special damage. That 
Act, however, did away with the necessity 
of this and added one more exception in 
which an action would lie without laying 
special damage. In these excepted cases 
the imputation east on the plaintiff was on 
the face of it so injurious that the Court 
would presume that the plaintiff's reputation 
had been thereby impaired. Spoken words 
which afford a cause of action without prcof 
of special damage are said to be actionable 
perse. I may here observe that ‘mere losa 
of society, 1. e. consortium “vicinorum in 
itself is not special damage without proof 
of loss of the material hospitality of one’s 
neighbours. The special damage must be 
the loss of some material temporal advant- 
age, pecuniary or capable of being estimat- 
ed in money, whieh ordinarily flows from 
the defendant's act. In Dauncey v. Hol- 
loway (25), A, E. Smith, M. R., observed that 


the Common Law rule was one founded on” 


very salutary grounds. 

The respondent contends that the law 
applicable to Parsis in a case like the pre- 
sent is the English Common Law and the 
Statute Law in England up to the date of 
the Charter of George I, except where 
there are special Statutes relating to Parsis 
The learned Advocate-General, who appears 
for the defendant and who belongs to the 
Same community as the parties to thig 


or adultery, 
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no law of their own save and so far asit 


-is to be found in Statutes relating to'them. 


'The Supreme Court for Bombay establish- 


: ed by Letters Patent 4 George IV., dated 


“December 8, 1823, invested 
Justice and puisne Judges of :the Court 


the Chief 


with a jurisdictfon similar to the jurisdic- 


tion of the King's Bench in England as 


far as circumstances will admit and an 
equitable jurisdiction in its ordinary civil 


. jurisdiction similar to that of the Court of 


-~ and sentence according to “justice and.. 


Chancery and conferred upon them full . 


powers and authority to give judgment 


right." So faras Muhammadans and Gen- 
toos were concerned; the Charter provided 


for the application to them of their special ` 


laws and usages in cases of inheritance 
and succession and in all matters of con- 
tract and dealing between party and party. 


. The Act 24 & 25 Vic: c. 104 established 


* 


* 


High Courts of Judicature in India, and 
the Letters Patent, dated June 26, 1862, 
issued under the authority of that Act, 
constituted the High Court at Bombay 
and provided that the law or equity to be 
administered by itin its ordinary original 
civil jurisdiction was tha’ which would 
have been applied by the Supreme Court. 
The ecclesiastical jurisdiction except in 
regard to testamentary and intestate juris- 


diction was abolished and the matrimonial i 
jurisdiction confined tọ British subjects 


professing the Christian religion. The 
amended Letters Patent, dated December 
28, 1865, continued the High Court at Bont- 
bay with additional powers and by cl. 19 
declared that the law or equity to' be 
applied in the exercise of the Court's ordi- 
nary original civiljuriadiction was to be the 
law and equity which would have been ap- 
plied if the Letters Patent had not issued. 
In Advocate-General of Bengal v. Ranee 
Surnomoye (4), the Privy Council referring 
tothe Charter, 13 George I, say (page 398*):— 
“There can be no doubt that it was in- 
tended that the English Law should be 


administered as nearly as the circumstances’ 


of the place, and of the inhabitants, should 
admit. The words, give judgment accord- 


.ing to justice and right, in suits and pleas 


between party and party, could have no 
other reasonable meaning than justice and 
right, aceording to the Laws of England, 


..go far as they, regulated private rights 
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e: appeal, frankly states that the Parsis have 


between party and party. Such general 
words could not possibly refer to any law, 
such as the Mortmain Act, or the Alien: 
Laws, which had referance merely to some 
views of publie policy, supposed to be ap-. 
plicable to England." 

See also Satish Chandra Chakrabarti v. 
Ram Dayal De (1). 


The law, therefore, to beapplied to the 
parties to this suit is the English Com- 


. mon Law so far as the circumstances of the 


place and of the inhabitants admit, and 
should for any reason such law be inappli- 
cable the Court must decide the case ac-- 
cording to “justice and right." 

It remains to consider how far the Eng- 
lish Common Law of slander can, be applied 
to this case. , E 

Here I may note in passing that we are 
not dealing with a case of parties who are 
residents outside the town and Island' of 
Bombay. Their’ position is different, for 
they are governed by Regulation IV òf 
1827, s. 26, which requires.the application 


. of justice, equity and good conscience to 


their cases. Moreover, whilst the ecclesias- 
tieal jurisdietion of the High Court, exeept 
its testamentary and intestate jurisdiction 
and in matrimonial cases, has been swept 
away by theamended Lettérs Patent, if we. 
were to adopt the principles on which the 
Ecclesiastical Courts in England could be 
moved in cases of slander of women, the 
only relief which could beafforded would , 
be such as the Ecclesiastical Courts in 
England afforded, and to “admonish a man , 
for the good of his soul" would neither be 
a legal verdict nor would it afford any sa- 
tisfaction to the injured plaintiff. 


Since the decision in Naoroji Beramjt 
v. Rogers (5), this Court has consistently 
adopted the view that the English Common : 
Law is to be applied to Parsis inhabiting 
the town and Island of Bombay, where 


. circumstances permit, provided it does not 


owe its origin to conditions peculiar. to 
England, and also that there are no legis- 
lative enactments dealing particularly with 
Parsis to the contrary. Payne & Co. v. 
Pirojshah Nurserwanji Patel (9) and Nav- 
roji Manockji -Wadia v. Perozbai (8) may 
be cited in this connection. Where this ` 
view has been so:consistently and for so 
long.adopted, it would be injudicious now 


.to attempt to upset it-on the ground, as 


the appellant's learned Counsel contends 
that ib-is founded on ober dicta of the 
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learned Judges in Naoroji Beramji v. 
Rogers (5). 

Appellant's Counsel points out that the 
law -in England prior to the Slander of 
Women Aet, 1891, was, so far as imputa- 
tions of unchastity against women were 
concerned, an unjust law, and had received 


the disapproval of eminent Judges there. 


He urges that the enactment of 54 and 
55 Vic. c. 51 was an acknowledgment of 
this and, therefore, in doing “justice and 
right" we should apply the principle laid 
down in that Statute, But the answer to 
this appears to me to be that if we adopt 
this suggestion, we should equally adopt 
in other cases the statutory law of England 
passed to abrogate such hardships as arose 


from the application of the Common Law. 


In other words, we should apply here not 
‘only the English Law ;before 1727, but 


also & large part ofthe English statutory 


law since that date. If Judges were to 
do this they would be usurping tbe func- 
tions of the Indian Legislature. Their busi- 
ness is to expound and not to create ‘the 
law. "Justice and right" cannot depend 
on what any one Judge may think the 
law should be; for then the law would 
vary according to the opinion of each in- 
dividual Judge. It may, I think, be taken 
that the English Law to be applied i in the 


Presidency Towns was regarded as ‘just. 


and right." It remains to see whether it 
is applicable to local circumstances. and 
Parsi usages and, if not, to apply the prin- 
ciple of “justice and right” enjoined by 
the Charter. | 
Now, the reason why ib was necessary, 


Bave in the excepted cases, to lay special : 


damages in slander actions in England 
was to prevent the Court being flooded 
with trifling cases of abuse and insult. 
.Also slander without special damages was 
dealt with by the Ecclesiastical Courts 
only. Adultery is not, except where it 
amounts to treason, & crime in England, 
and to impute adultery to a married woman 
was not,to impute to her a crime which 
would dispense with the necessity of lay- 
ing special damage. In India, s. 497 of 
the Indian Penal Codé ‘specifically makes 
adultery a crime, but says, at the same 
time, that the wife is not punishable as an, 
&bettor. We, therefore, have this manifest 
absurdity that, if we apply the Hnglish 
Common Law on the point, a Parsi resid- 
ing in. the town and Island of Bombay 
_ against whom a false imputation of adui- 
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tery is levied has a remedy by à suit for 
damages, whilst a married Parsi woman 
against whom the same false imputa- 
tion is made has none. 1 think that a law 
by the application of which such an unjust 
distinction arises cannot be said in this 
respect to be applicable. te circumstances 
arising in India, and the case of a married 
woman to whom unchastity is falsely im- 
puted must be dealt with according to the 
justice and right enjoined by the Charter. 


. it ean only be answered in one way and 


that isin favour of the appellant, 


Further, I think it would be wrong to 
regard an imputation against a married 
woman in India of unchastity from tle 
English standpoint before 1891.  Enghsh 
women and Parsi women in India are in 
this respect placed in the 8ame position as 
Indian women. The law which in England 
existed in 1727 on the conditions of English 


. society cannot with safety be applied to 


Indian women whose “status " has develop- 
ed under totally. different conditions. ln 
India, adultery was always visited with 
punishment. , Manu has prescribed the 
penalty of death for it and the 24th Sura 
pronounced on tite occasion of the calumnies 
against Ashia deals with the same subject 
and prescribes a punishment for the slander, 
The relation also in which the wife stands 
in India to her husband induced the authors 
of the Code to include adultery in the list 
of offences for which a complaint might te 
made by the husband against the traducer, 

At the same time, they exempted from 
punishment the wife whose lot they regard- 
ed at the time when the Code was drafted 
as.already sufficiently hard. ‘That this con- 
sideration for the wife should place her at 
a disadvantage in respect of the relief ob- 
tainable through a Civil Court for an asper- 
sion on her chastity was a result which was 
never contemplated. 


No doubt, virtue in a woman is as much 
prized in India as it is in lingland, but 
whilst in England the pufisnment of the 
paramour, apart from the liability tor 
damages in a matrimonial petition, was 
left to the aggrieved husband, here the law 
makes the adulterer guilty of an offence 
under the Indian Penai Code. The absurd- 
ity and injustice of the distinction before 
referred to in the latter case is accentuated 
when we recognize the fact, which, Pthink, 
we must, that a slander on ‘her chastity is 4 
greater injury to a woman. 
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In this’ respéct the local conditions , 


amongst Indians in general, which led to 
the passing of s. 497 of the Indian Penal 
Code, were adopted as the conditions for all 
communities in British India and the parti- 
cular “status” of Parsi and English women 
was disregarded when that section was 
enacted. The usages of the Parsi com- 
munity provide no fabric on which the 
necessity of proving special damage in a 
. ease like the one before us can be grafted. 


Ifl am correct in my conclusions, the. 


law in this city and in the mofussil on this 
point will be assimilated. “Justice, equity 
and good conscience” mean much the same 
thing as“ justice and right" and we shall 
' not be faced with the eurious anomaly that 
the law on this point differs according as 
the parties reside within the town and Island 
of Bombay or outside it. | 

Lappreciate the point taken by the Chief 
Justice at the further hearing of this appeal. 
T think that a crime may be imputed to 
one for which he cannot in fact be punish- 
ed. Isee noreason why, for example, an 
infant doli incapaz against whom a slander- 
ous imputation of an offenceemay be believ- 
ed by those who hear it should not be able 
to maintain an action against the slanderer 
without laying special damage. | 

This. was a deliberate case of slander 
persisted in throughout the criminal pro- 
ceedings and only retracted under. the 
threat of a civil suit. In my opinion the 
apology came too late; nor was the apology 
and offer to pay Rs. 1,000 at the trial suffi- 
cient to vindicate the plaintiffs honour and 

‘at the same fime reimburse her for the 
expenses of the litigation she had ineurred 

“up to that date. Moreover, the slander was 
a particularly bad one as it imputed un- 
chastity to the plaintiff with regard to a 
relation of her husband's who was staying 
in the same house—a circumstance which 
would give additional colour to the slander 
and cause additional epain to plaintiff 
and ber husband. This was not a case of 
mere vituperation or abuse where the im- 
putation was not intended and where it 
would not be believed by*those who heard 
it. Such cases are not covered by the pre- 
sent decision, 

The plaintiff's honour has now been com- 
pletely vindicated and it only remains to 
assess the damages to which she is entitled. 
In this respect I agree with the order pro- 
posed by the Chief Justice. 

ALN, A. Appeal allowed, 
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LAHORE HIGH COURT. X 
Sgoonp Crvin APPEAL No. 473 or 1922,. 
April 27; 1926.. = 
Present:—Mr. Justice Zafar Ali , 
and Mr. Justice Addison. © . 
GOPAL DAS AND ANOTHER-—DEFENDANTS: 
APPELLANTS | | v 
versus Q 0080 
MUL CHAND AND oTSERS—PELAINTIFFS— 
—REESPONDENTS.  . en 
C. P. C. (Act V of 1908), 0. X XII, vr. 2, 4—-Death 
of respondent—Representatives already ón record— 
Application under r. pp whether necessary. ' NE. 
Rules 2 and 4 of O. XXII, O.P. O, contempláte 
two different sets of circumstances and the provision. 
made in r. 2 is independent of ‘and in no way subject 
to the provisions of r. 4, [p. 961, col. 2] - '  "' 

' Therefore, no application under r. 4 need’ be made 
where r. 2 applies and an appeal does not abate on 
the ground that such an application was. not filed 
where all the representatives of the deceased respond- 
ent are already on the record. [ibid.] l 
ee Mal v. Muhammad Khan (1), :dissented 

om, : , . ` 

Lilo Sonar v. Jhagru Sahu (2), distinguished, - ` 

Kartar Singh v. Lal Singh (3), Fateh Shah v. Bakab 
Shah (4), Dowlat Ram v. Asa Ram (5), relied on. 

Second appeal from a decree of thé Dis- 
trict Judge, Dera Ghazi Khan, dated the - 
l6th November, 1921, affirming that of the 
Subordinate Judge, Dera Ghazi Khan, 
dated the 10th May, 1921, -0 ^ * 

Messrs. Hargopal and B. A: 
the Appellants. Eo E oe 

Mr. Sheo Narain,for the Respondents, 

JUDGMENT.—Counsel for the plgint- 
iffs-respondents raises a prelimiaary ob- 
jection that the appeal has abated, because 
one of the four plaintiffs-respondents, name- 
ly, Thana Ram, died so far back as the 
4th November, 1924, but no application to 
bring his legal representatives '‘on’ there- 

cord was made till the Ist ‘April, 1926. 
The appellants’ Counsel replies that the 
legal representatives of Thana Ram who 
was a Hindu minor were his:brothers'who 
were co-plaintiffs with him and that*as 
the right to obtain relief survived against 
them alone all that was necessary was to 
make an entry to that effect as prdvided by 
O. XXII, rr.2 and 11, C. P. > > ? ^ 

Itis not denied that the surviving'bro- 
thers alone are the legal representativés 
ofthe deceased and that the riglit'to:ob- 
tain relief survives against them alone, 
but Counsel for respondents contends. ón 
the authority of a decision of a Division 

Beneh of this Court consisting of Abüul 
Raoof and Fforde, JJ., and reported as 
Gurditta Mal v. Muhammed Khan (1) that 


(1) 90Ind. Cas. 41; 7 L, L. J, 544; A. L 
Lah, 37, 


Cooper, for 


Ath 


[98 I. O. 1926) . 
even ina case like the present an appliea- 
tion should have been made within YO days 
io bring the legal representatives of the 
deceased party on the record. In the case 
referred to the said learned Judges held 
that "the mere fact that the, legal repre- 
„sentatives of the deceased respondents are 
' already on the record does not relieve the 
appellant from the necessity of making an 
application under O. XXII, r. 4, C. P, C." 
In arriving ab that conclusion the learned 
Judges appear to have followed Lilo Sonar 
v. Jhagru Sahw (2), but that case is quite 
distinguishable because there only one of 
‘the legal representatives of the deceased 
party was already on the record but not 
. the rest, and it was held that "the fact 
that one ofthe representatives of the de- 
ceased was already on the record, (though 
not ina representative capacity), did not 
relieve the appellant or the other heirs of 
the deceased respondent from making an 
application for substitution of legal repre- 
sentatives of the deceased respondent in 
terms ofr. 4 of O. XXII", The distinction 
between the above case and the present is, 
therefore, obvious. The decision in Gur- 
ditta Mal v. Muhammad Khan (1), it may 
be ob3érved, is contrary to several previous 
judgments ofthis Court, one of which re- 
ported'as Kartar Singh v. Lal Singh (3) 
is by Mr. Justice Abdul Raoof himself. In 
that case the learned Judge held that 
"where on the death of a respondent it ap- 
pears that his heirs are- already parties to 
` the appeal, it cannot be said to have abated 
merely because no fresh application is 
made. to bring on the record the legal.re- 
presentatives of the deceased.” In Fateh 
Shah v. Bahab Shah (4) a-Division Bench 
of this Court of which Mr. Justice Fforde 
was a member came to the same conclusion, 
and the same view was taken in Dowlat 
Ram v. Asa Ram (5). The rulings of the 
other Courts to the same effect are Hafiz- 
un-Nissa v. Jawahir Singh (6), Maung Po 
v. Ma Shwe Ma (T) and Shyamanand Das 
. *. Raj Narain Das (8). 

Where, as inthe present case, O. XXII, 
2) 85 Ind. Cas. 25; 3 Pat. 853; A. L R. 1925 Pat. 123; 
. L. T. 313; 3 Pat. L. R. 97. 
(3) 59 Ind. Cas. 238; 11 P.L. R. 1921; 9 P. W.R. 
21 


1921. - 
(4) 98 Ind. Cas. 929; 26 P, L. R. 248. 
(5) 46 P. R. 1886. 
(6) 66 Ind. Cas. 24; 21 O. O. 374, 
(7) 84 Ind. Oas. 992; 2 R. 445; A. I. R, 1925 Rang. 


5. 
(B) 4 O. L, J. 568; 11 C. W. N. 186. 
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rr. 2and 1l clearly apply, itis difficult to 
see why itis necessary to make an appli- 
cation under O., XXII, r. 4, . Rules 2 and 
4 contemplatetwo different sets of circum- 
stances and the provision made in r. 2 is 
independent of and is in no way subject to 
the provisions ofr. 4. We are, therefore, 
of opinion that where r. 2 is applicable no 
application under r.4 need bê made, and 
that if it is not made the appeal does not 
abate where, as in this case, all the repre- 
sentatives of the deceased respondent are 
already on the record. 


But the appeal must fail on the merits. 
[Note.—'The rest of the judgment is not material 
for the purposes of this report.—Ed.] 


A, N, A. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Cryin ApPPeaL No. 406 oF 1922, 
June 9, 1926. 
Present;—Mr. Justice Kanhaiya Lal and 
Mr. Justice Ashworth. 

LALTA PRASHAD—Puatntire— 

APPELLANT ' 
Versus 
JAGDISH NARAIN AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58- 
Construction of document—Sale or mortgage by con- 
ditional sale— Test—Interpretation of Statutes. 

Contemporaneously with the sale of a house the 
purchaser executed an agreement in favour of the 
vendgr to reconvey the house to the latter if he re- 
paid the purchase-money with interest at the rate of 
12 per cent. per mensem within 3 years. By a third 
document executed on the same day the purchaser 
granted to the vendor a lease of the house for a 
period of 3 years reserving a rental equivalent to the 
interest on the purchase-money at 12 per cent. per 
mensem. The agreement provided that if the in- 
terest chargeable on the purchase-money was not paid 
annually, the vendee shall in no case and on no 
&ccount execute a reconveyance in favour of the 
vendor and that the terms of the agreement shall 
become altogether void. It further provided that 
when the amount of rent was paid by the vendor 
under the rent agreement the vendee shall execute a 
deed of reconveyance on receipt €f the purchase- 
money and that the amount of rent shall be treated 
as interest. The rent deed provided that the repairs 
of the house shall be carried out by the lessee during 
the period of the tenancy, and if the rent secured by 
the lease was not paid half yearly, the lessor would be 
entitled to eject the lessee from the house. There 
was a further covenant that if by reason of any 
negligence or accident or other cause the house fell 
into ruin or became dismantled, the lessee would be 
liable to pay the price thereof with damages fer any 
loss which the lessor may sustain in consequence ; 
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Held, that the transaction embodied in the three 
documents constituted a mortgage by conditional sale 
aud notan out, and out sale with an option of re- 
purchase. |p. 965, col. 2.] 

Per Kanhaiya Lal, J.—Where there isa sale fol- 
‘lowed by'an independent agreement to reconvey 
. within a certain period, restricted by a condition 
rendering such agreement void after the expiry of that 
p2riod, the right to the specific performance of the 
agreement mag in certain circumstances be permis- 
sible But where thé two form parts of the same 
transaction, the transaction evidenced by such re- 
ciprocal deeds must in the absence of any indication 


of acontrary intention be regarded as a mortgage by ' 


'eonditional sale, and the, right ofthe mortgagor to 
radeem the property remains unaffected by the expiry 
ofthe term. [p. 964, col. 1.1 

In such a case though oral evidence is not admis- 
Sible for the purpose of asserting the intention of the. 


parties to the deeds, the case can be decided on a 


consideration of the documents themselves with only 
such extraneous evidence of circumstances as might 
be required to show the relation of the written langu- 
aga to the existing facts. [p. 961, col. 2.] 

Though as between the parties to an. absoluto con- 
voyance oral evidencg is not admissible to provo that 


the transaction was intended to be a mortgage, itis : 


open to a third party which is affected by the trans- 
action to produce evidence to show the real nature of 
the transaction.  [ibid.) 

Per Ashworth, J.—There is no presumption one way 
or another thata Statute is. intended to maintain or 
alter the existing law, and the intention of a Statute 
must, if possible, be gathered from itslanguage. [p. 
936, col. 2.] ° 

In determining the question whether a transaction 
amounts to a mortgage by conditional sale or an out and 
out sale with an option of re-purchase, the surrounding 
circumstances can only be looked to for explaining the 
relation of the language of the deed to existing cir- 
cumstances where the meaning of that language is 
open to doubt.  [ibid.] 

It being &n ingredient of à mortgage by conditional 
sale that the transferor shall ostensibly sell the pro- 
perty, the Court cannot infer that the transaction is 
not a mortgage because the transferor used language 
in any portion of the deed applicable to a sale and not 
applicable to a mortgage. Itis only by using such 
language that the transferor can effect a mortgage by 
conditional sale. The Court must, therefore, in con- 
struing deeds of this class, ignore all expressions 
indicating that the transaction is a sale and not a 
mortgage, or indicating that the relationship of mort- 
gagor and mortgagee, or of creditor and debtor is not 
to subsist. Nor can ths Court invoke as indicating 
an out and out sale, language expressing an intention 
that the remedies of either party shall be other than. 
those prescribed by the Transfer of Property Act for 
the parties to a mortgage by’ conditional sale, Such 
language only carries into effect the requirement of 
B. 58 of the Act shat the transaction shall be an os- 
tensible sale. fp. 967, col. 1.] 


Since the passing of the Transfer of Property Act 
the test to be applied in such cases is merely whe- 
ther the parties, from the language ofthe deed, are 
to be deemed to have intended that the covenant for 
re-sale should form a pari, along with the purchase- 
money, of the consideration for the execution of the 
ostensible sale. The language of the deed will be 
irrelevant for any other purpose. Outside evidence 
will duly be admissible when the relation of the 
Janguage of the deed to the existing circumstances ig 
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doubtful, that is to say,outside evidence will seldom 
be admissible. Any provision as to accounting or as 
to redemption which would conflict with the provi- 
sions of the Transfer of Property Act willbe deemed 
a Glog on the equity of redemption. [p. 967, col. 2.] 


First appeal from a decree of the Sub- 
ordinate Judge, Bareilly, dated the 30th 
October, 1922. i 


Messrs. B. E.O'Conor and Igbal Ahmad, 
for the Appellant. 

Dr. S. N. Sen, Messrs. U. S. Bajpai and 
N. P. Asthana, for the Respondents. 


JUDGMENT.. 

Kanhaiya Lal, J.—This was a suit 
for the specific performance of a contract. 
of sale in respect of a house situated in . 
Bareilly, and the main question for con- 
sideration is whether the persons who 
entered .into the contract of sale had a 
subsisting right in the property which they 
could have conveyed to the plaintiff. 

The allegation of the plaintiff wasthat 
the house belonged to the defendants. 
Jagdish Narain and Gopal Narain and 
their father Hirdey Narain, that on the 
24th of July, 1920, they agreed to sell the 
same tothe plaintitf for Rs. 10,000, out of 
which Rs. 9,265 were to be paid tothe de- 
fendant Ganesh Parshadon account of the 
money said to have been due on a prior 
mortgage, Rs. 500 were paid to Raja Lalta 
Prashad on account of another mortgage, 
Rs. 200 are said to have been paid as ear- 
nest money and the balance was to be paid 
at the time of registration. The plaintiff 
also alleged thatin pursuance ofthe said 
contract he had paid Rs. 500 to Raja Lalta, 
Prashad through the vendors and also ad- 
vanced Rs.. 100 for the purchase of the 
necessary stamp paper for the execution of 


‘the sale-deed. He further stated that a 


draft sale-deed was eventually prepared ° 
and faired out but. in the meantime the 
defendant, Ganesh Prashad, induced the 
vendor to resile from the bargain and to 
refuse to sell the said property to the plaint- 
iff. The plaintiff also claimed Rs. 140 ag 
damages for having been kept out of the 
possession of the house. 

The defendant Jagdish Narain denied 
having entered into the said contract. The 
other defendants Gopal Narain and Hirdey 
Narain pleaded that no sale-deed was exe- 
cuted because the plaintiff himself had 
been guilty of the breach of the contract 
by insisting on entering in the sale-deed 
certain terms, which were outside the 
original bargain. He denied that any money 
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had been paid to him.by the plaintiff for 


the purchase of the stamp paper, and fur- 
ther stated that they had returned Rs. 728 
to the plaintiff as per detail given by him 
in the written statement. The defence of 
Ganesh Prashad was that the defendants 
Jagdish Narain; Gopal Narain and Hirdey 
Narain had already conveyed their rights 


in. the housein dispute by an absolute sale 
to him on the 6th of September, 1917, that. 


they had obtained an agreement from him 
to reconvey: the property to them if they 
re-paid this sale consideration with interest 
thereon in. the shape of rent at 12 annas 
per cent. per mensem within three years, 
and that on the 6th of September, 1920, the 
vendors relinquished their rights to obtain 


: &.reconveyance. He denied that the vendors 


had any power to agree to sell the house 
to the plaintiff after they had sold their 
rights to the contesting defendant, and 
that the plaintiff was not entitled to any 
relief: 

The Court below found that the house 


in question had already been conveyed by 


an absolute sale by the vendors to Ganesh 


Prashad by the sale-deed of the: 6th Sep- 


tember, 1917, and that the agreement to 
reconvey the house to the vendors on re- 
payment by them of the consideration 


money and the lease granted by Ganesh ' 


Prashad to the vendors were separate 
transactions which did not in any way 
derogate from the right of Ganesh Prashad 
to claim to be the absolute owner -of the 
disputed property on the date on which 
the vendors purpcrted to reconvey the same 
to the plaintiff, 

In order to appreciate the precise bearing 


. of the various transactions entered into by 
„the vendors it is necessary to go into some 


of the attendant circumstances in detail. 
The house in dispute stands contiguous to 
& temple, and originally belonged to the 
persons by whom that temple was founded. 
In 1918 it was purchased by the defendants, 


Gopal Narain and Jagdish Narain, from. 


those persons, and it was subsequently 
mortgaged by them with Ganesh Prashad 


` on the llth of March, 1916. In order to pay 


the.money due on that mortgage the 
transaction, the precise nature of which is 
here in question, was entered intoon the 
6th of September, 1917. It was evidenced 
by three documents. One of these docu- 
ments was a sale-deed purporting to have 
been executed by Jagdish Narain, Gopal 
Narain and Hirdey Narain in favour of 
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Ganesh Prashad for a GEN Janaki of. 
Rs. 8,500 out of which Rs. 5,925 were to 
be credited in satisfaction of the prior 
mortgage, Rs. 200 were said to have been 
received in cashin advance, and the bal- 
ance was paid at the time of registration. 
The other was a deed of agreement by 
Ganesh Prashad to reconvey the property 
to the vendors, if* they re-paid Rs. 8 560 
with interest at the rate of 12 per cent. 
per mensem in three years. The third was 
a lease granted by Ganesh Prashad to the 
vendors for a period of three years, re- 
serving a rental of ‘Rs. 63-12 per mensem 


‘equivalent to interest on the purchase- 


money at 12 annas per cent. per mensem, 
The agreement provided thatif the interest 
chargeable on the purchase-money was not 
paid annually the vendee shall in no case 
and on no account execute a reconveyance 
of the said property in favour of the ven- 
dors, and the terms of the agreement shall 
become altogether void. It further prc- 
vided that when tbe amountof rent was 
paid under the rent agreement executed 
by the vendors in favour of the vendee, the 
vendeeshall execute a deed of reconvey- 
ance on recaipt of Rs. 8,500 from the ven- 
dors aforesaid andthe amountof rent shail 
be treated ag interest. The rent deed 
provided that the repairs of the house 
shall be carried out by the lessees during 
the period of their tenancy, and if the rent 
secured by the lease was not paid half 
yearly, the lessor shallbe entitled to eject 
the lessees from thesaid property. There 
was a further covenant that if by reason 
of any negligence or accident or other 
cause the house fell into ruin or became 
dismantled the lessees shall be liable to pay 
the price thereof with damages for any 
loss which the lessor may sustain in con- 
sequence. 

ltis urged on behalf of the plaintiff. 
appellant that these three transactions 
were really intended to operate as a mort- 
gage by conditional sale, and that the 
vendors had a subsisting interest in the | 
property which they could have subse- 
quently agreed to convey to him. The 
sale-deed ostensibly purports to convey the 


property absolutely to Ganesh Prashad, but 


the agreement executed on the same date 
by Ganesh Prashad shows that his inten- 
tion was to hold the property for the time 
being till the vendors had re-paid the con- 
sideration with interest thereon at |2 annas 
per cent, per mensem, for which a period of 
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. three’ years was allowed to them. There 


‘or mortgage by conditional sale. 
‘Transfer of Property Act gave statutory 


‘money due on the mortgage. 


could hardly have been any question about 
charging interest on the purchase-money, 
if the transaction ‘had bean an out and out 
sale, much less for allowing the vendors to 
remain in possession of the house subject 
to the payment of that interest half-yearly 
in the shape of rent or for requiring them 
to execute all repairs and be responsible 


for its value, if it fell into ruins by reason - 


of any unforeseen accident or any other 
cause, 

Before the Transfer of Property Act of 
1882 was enacted, there were various kinds 
of mortgages in vogue in this country one 
of which was known as the het E 

e 


recognition to the different kinds of mort- 
gages then in vogue, and 8.58 accordingly 
provided that where the mortgagor osten- 
sibly sold the mortgaged property on con- 
dition that oa default of the payment of 


‘the mortgage-money at a certain date 


the sale was to become absolute or on con- 


‘dition that on such payment being made 


the sale shall become void, or on condition 
that on such payment being made the 
buyer shall transfer the property to the 
seller, the transaction shall be regarded 
as a mortgage by conditional sale. The 
remedies open to such a mortgagee by con- 
ditional sale are laid down ins. 67 read 
with O. XXXIV, rr. 2 and 3 of the C. P. O., 
and the mortgagorin such acase though 
figuring as an ostensible vendor, is entitled 
toredeem the mortgageon payment of the 
If there is 
a sale followed by an independent agree- 
ment to reconvey withina certain period, 
restricted by a condition rendering such 
agreement, void after the expiry of that 
period, a right to the specific performance 
of the agreement may in certain circum- 
stances be permissible. But where the two 
form parts of the same transaction, the 
transaction evidenced byesuch reciprocal 
deeds must in the absence of any indication 
of a contrary intention, be regarded as a 
mortgage by conditional sale, and the right 
of the mortgagor to redeem the property 
remains unatfected by the expiry of the 
term. 

In Thumbuswami Moodelly v. Hossain 
Rowthen (1) their Lordships of the Privy 
Council pointed out that the contract of 

(1) 1M.*l; 2 I. A. 241; 3 Sar. P.O. J, 531; 3 Suth. 
P.O. J. 198; 1L Ind. Dee. (x. s.) 1 (P. 0). 
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mortgage by conditional .sale was a 
form of security known throughout India, 
and by the ancient law of India, which. 
must be taken to prevailin every part of 
India where it had not been modified by 
actual legislation or established practice, 
was enforceable according to its letter. In 
Balkishen Dass v. Legge (2) where a deed 
of sale of land for value accompanied by 
a deed of agreement between the parties 
for re-purchase by the vendor on re-pay- 
ment by him of the purchase-money to 
the vendee on a future date fixed and tlle 
deeds were followed by transfer of posses- 
sion to the vendee, and the receipt of profits 
by him, it was held by their Lordships 
of the Privy Council that though the ven- 


.dor did not exercise the right of re-purchase 


till long after the expiry of the period 
fixed, he was entitled to redeem the trans- 
action asif it was a mortgage by conditional 
sale. Their Lordshirs pointed ont that 
though oral evidence was not admissible 
for the purpose of ascertaining the inten- . 
tion of the parties to the deeds, the case 
could be decided on a consideration of the . 
documents themselves with only such ex- 


trinsic evidence ofcircumstances as might 


be required to-show the relation of the 
written language to the existing facts, 


"They pointed out thatit was not necessary 


in the caseof such a mortgage that the 
mortgagor should make himself personally | 
liable for the re-payment ofthe loan,and 
if the deeds contained indieations that the 
parties intended to effect a mortgage by 
conditional sale effect must be given to that 
intention. In Maung Kyin v. Ma Shwe La. 
(3) their Lordships again poiuted out that 
though as between the parties to an abso- 
lute conveyance, oral evidence was not ad- 
missible to prove that the transaction was 
intended to be a mortgage, it was-open to 
a third party like the plaintiff in the pre- 
sent case, who seeks specific performance 
of a contract of sale, to produce evidence 
to show, the real nature of the transaction. 
In Muhammad Hamid-ud-din v. Fakir 
Chand (4) where two documents were exe- 


(2) 22 A. 149; 4 OC. W.N. 153; 27 I. A. 58; 2 Bom. L, 
R, 523; 7 Sar. P. O. J. 601; 9 Ind. Dec. (x. s.) 1130 


(P. C.). 

(3) 42 Ind. Cas. 642; 44 I. A. 236; 15 A. L. J. 825; 
33 M. L. J. 648; 3 P.L. W. 185; 6 L. W. 777; 22 C. W. 
N. 257; 23 M. L. T. 36; 27 C. L. J. 175; 20 Bom. L. R, 
278; (1918) M. W. N. 300; 45 0. 320; 9 L. B. R. 114; 11 
Bur. L. T. 21 (P. 0). 

(4) 58 Ind. Cas. 717; 42 A. 437; 18 A, L.J. 478; 3 U, 
P, L, R. (A) 941, 
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euted on the same day and between the 


same parties one of which purported to be — 


an absolute sale of a certain village and 
the second purportedto bean agreement 
on the part of the vendees to reconvey the 
_ property on the re-payment of a certain 
sum of money within a certain period with 


interest at a certain. rate after deducting 


. the profits derived from the village, it was 
held that having regard to the terms of 
the agreement that interest should be paid 
on the purchase-money, and that the profits 
of the village should be taken into account 
in order to ascertain the actual sum which 
the vendors shallhave to pay in order to 
recover the property, the transaction eould 
not be regarded as a sale with a condition 
for re-purchase but a bai-bil-wafa or mort- 
gage by conditional sale. In Mohindra Man 
Singh v..Mahraj Singh (5) it was similarly 
held that where à document purporting on 
. the face of it to bea deed of sale contained 
a provision for the reconveyance of the 
property .on payment of the sale consider- 
ation within a certain period in addition 
to the arrears ofrent which may be then 
due by the tenants of the property coveyed, 
it was held that the transaction was 
a mortgage by conditional sale, and the 
right of the ostensible vendor to claim 
pre-emption as a co- sharer of the village 
must be deemed to subsist, In Madhavrao 
Keshavrao v. Sahebrao Ganpatrao <6) and 
Kasturchand Lakhmaji v. Jakhia Padia 
Patil (7) it was held in somewhat similar 
circumstances that in view of the facts and 
the contemporaneous nature of the two 
documents, the proper construction would 
be that they constituted a conditional sale, 
and that the real intention of the parties 
was to effect a mortgage by conditional sale 
by the contemporaneous execution of the 
two documents of sale and re-sale. 

On behalf of the contesting defendants 
reliance has been placed on the decision in 
Bhagwan Sahai v. Bhagwan Din (8), Jhanda 
Singh v. Wahid-ud-din (9) and Muthuvelu 
Mudaliar v. Vythilinga Mudaliar (10), But 
- (5) 70 Ind. Cas. 132; 45 A. 72; 20 A. L. J. 810; A. I, 
R. 1923 All. 48. 

(8) 26 Ind. Cas. 751; 39 B. 119; 16 Bom. L. R. 769. 

" 31 Ind. Cas. 388; 40 B. 74: 17 Bom. L. B. 928. 

8) 12 A. 387; 17 I. A. 98; 5 Sar. P. C. J. 557; 6 Ind. 
Dec. (N. s.) 992 (P. O.). 

(9) 36 Ind. Cas. 38; 38 A. 570; 31 M. L. J. 750; 21 
C. W.N. 66; 20 M. L. T. 529; 14 A. L. J. 1189; (1916) 
2 M. W. N. 570; 19 Bom. L. R. 1; 5 L. W.189; 25 0, 
L. J. 521; 10 Bur. L. T. 131; 43 I. A. 284 (P. 0). 
t= (10) 50 Ind. Cas. 205; 42 M. 407; 9 L. W. 365; 25 

M. G. T. 332; (1919) M. W. N. 393; 36 M. L. J. 385: 
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the facts in each case must necessarily be 
judged by the language of the documents 
and the surrounding circumstances, if any, 
proved to show the relation of the langu- 
age used to the existing facts. In Nara- 
singerji Gyanagerji v. Panuganti Parthasa- 
‘radhi (11) where two*deeds Of the same date 
were so phrased as to be ostensibly a sale 
of a certaih property with an agreement of 
a. re-sale and re-purchase at the same price 
at a certain date, it was held by their 
Lordships ofthe Privy Council ona con- 
sideration of the covenants entered in these 
deeds and the price ostensibly paid for 
the property and the intrinsic value of the 
property that the transaction was a mort- 
gage by conditional sale. There is no evi- 
dence here to show what the intrinsic value 
of the disputed property was at the date 
of the alleged transaction. The property 
had originally been purchased in 1898 by 
the vendors for Rs. 6,000. The contract of 
sale infavour of the plaintiff was effected 
in lieu of Rs. 19,000 and it is reasonable 
to assume that in 1917 when the alleged 
transaction,took place the property must 
have been very nearly of the value, which 
it fetched at the time of the sale to the 
plaintiff. In any event the agreement here 
was that the vendors were to get back the 
property on payment of the purchase- 
money with interest ata certain rate, and 
that the rent payable by the vendors was 
in substance only the interest chargeable 
on the purchase-money and taking these 
and the other covenants into consideration 
together, the transaction must be regarded 
as à mortgage by conditional sale. The 
deed of relinquishment on which the con- 
testing defendants-respondents rely was 
not executed till after the agreement sought 
to beenforced was entered into. The ven- 
dors had clearly a subsisting interest in 
the property on the date of, that agreement 
and the plaintjff is entitled to enforce that 
agreement subject to such considerations 
of equity or law as may,arise in the other” 
pleas which the Court below has not de- 
termined. The appeal will, therefore, be 
allowed and the suit remanded to the Court 
below with a direction to re-admit the suit 
under its original number and to dispose 


of it after determining the other pleas 

(11) 82 Ind. Cas. 993; 51 I. A. 305; A.I. R. 1994 
P. ©. 226; 47 M. 729; 20 L. W.701; 100. & AL R. 
1172: 47 M. L. J. 809; (1924) M. W.N. 9405;40 C L 
J. 481; 27 Bom. L. R. 4; 29 O. W. N. 246; 26 P. L.R. 
18; 23 A. D. J. 161; L, R.6 A.( P. 0.) 41; 10, W, N, 
684 (P. O.). 
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raised in the case in the manner required 
by law. The costs here and hereto will 
abide the result including fees in this Court 
on the higher scale, 

Ashworth, J.—I agree in the order 
passed, but not with the test invoked by 
my learned brdther fer determining whe- 
ther & deed or series of deeds executed 
subsequentto the Transfer of Property Act 
(IV of 1882) coming into force, are to be 
construed as effecting an out and out sale 
or merely a mortgage by conditional sale. 
There are three deeds of even date, one has 
been construed by the lower Court as an 
out and out sale the terms of which should 
be held to be unaffected by the other two 
deeds. Of these other two deeds one pro- 
vided for reconveyance if the purchase- 
money is re-paid on the expiration of three 
years with interest or without interest in 
the event of the buyer having received 
interest in full in the shape of rent. The 
third deed is a lease by the buyer to the 
seller of the property dealt with in the 
first two deeds. 

Now there can be no doubt that the sale- 
deed, as we may call it, iff considered 
alone, does effect an out and out sale. 
But the lower Court treated the three deeds 
as constituting one agreement by' which 
must be meant that the total consideration 
proceeding under the three deeds from 
one party was to be regarded as set against 
the total consideration proceeding under 
those deeds from the other party. Neither 
in the Court below nor in this Court hab 
any objection been taken to this by either 
party, and so I consider it unnecessary to 
vindieate the treatment of thethree deeds 
as a single agreement, which I consider 
correct, by any lengthy argument. It suffi- 
ces to say that if the three deeds are not 
treated as a single agreement, there would 
be no consideration for the agreement to re- 
convey, and there isa presumption always 
in favour of parties intend?hg their mutual 

e promises to be effective. Had it been per- 
missible to treat the deeds of sale as evi- 
dence of an independent transaetion or com- 


pleted agreement, then under s. 92 of the. 


Evidence Aet, it would not have been per- 
missible to take into consideration the 
other two deeds ; and there could have been 
no question as to the correctness of the 
lower Court's finding that there had been 
an out ard out sale. 

The question, then, is whether the three 
deeds when read together should be con- 


LALTA PRASHAD Y, JAGDISH NARAIN, 


.Ieferred to 


(98 I. O. 1926] 


strued as effecting two separate and inde- 
pendent covenants, one ofan out and out 


‘gale and one ofan agreement to re-sell on 


tender of the sale price along with inter- 
est (if not previously realised), or as effecting 
a single mortgage by conditional sale. My 
learned brother has relied upon a passage. 


.in the judgment of their Lordships of the 


Privy Council in Jhanda Singh v. Wahid- 
ud-din (9). This passage is "It was. not - 
disputed that the test in such cases is the 
intention of the parties to the instruments. 
That intention, however, must be gathered 
from the language of the documents them- 
selves viewed in the light of the surround- 
ing circumstances’. In the light, however, 
of a previous decision of their Lordships 
in Balkishan Dass v. Legge (2) which is 
in Jhanda Singh v. Wahi- 
ud-din (9), it must be understood that 
surrounding circumstances can only bé 
looked to for explaining the relation of 
the language of the deed to existing cireum- 
stances where the meaning of that langu- 
age is open to doubt. Itis noticeable that ` 
in Jhanda Singh v. Wahid-ud-din (9) their 
Lordships did not invoke surrounding cir- 


cumstances. 


The two Privy Council decisions just 
referred to and also another earlier decision 
of their Lordships of the Privy Oouncilin . 
Bhagwan Sahai v, Bhagwan Din (8) all were 
made with reference to transactions effected 
before the enactment of the Transfer of 
Property Act (IV of 1882). I do not con- 
sider that these decisions are a safe guide 
to the interpretation of deeds effecting a 
transaction subsequent to the enactment 
of the Transfer of Property Act. It is true 
that in the case of Balkishen Das v. Legge 
(2), already referred to, Lord Davey stated. 
that it might be assumed that the framers 


Of the Transfer of Property Act intended to 


state the law previously existing. This 
remark, hówever, was merely an obiter dic- 
tum. It has been held by their Lordships 
of the Privy Council that there is no pre- 
sumption one way or another that a Statute 
is intended to maintain or alter the existing 
law, and that the intention of a Statute must, 
if possible, be gathered from its language 
TES ; Barendra, Kumar Ghose v. Emperor 
(12). 

(12) 85 Ind. Cas. 47; 29 C. W. 181 at p. 192; A. I. R. 
1925 P. C. 1: (1925) M. W. N. 26; L. R. 6 A. (P. O.) l; 
26 P. L. R. 50; 27 Bom. L. R. 148; 6 P- L. T. 169; 23 
A. L. J. 314; 410. L. J. 240; 48 M. L. J. 543; 10. W. 
N. 935; 3 Pat. L. R. 1 Or.; 52 O. 197; 26 Cr. L. J. 431; 
$2 I. A. 40 (P. C.).. . 
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Section 58(c) of Act IV of 1882 prescribss 

| that where the mortgagor ostensibly sells 
the mortgaged property on condition that 

on payment of the mortgage-money on a 

. Certain date, the buyer shall transfer the 
property to the seller, the transaction is to 
be regarded asa mortgage by conditional 
sale, and as such it will attract the pro- 
visions of the Act applicable to mortgages 
in general and to this kind of mortgage 
in particular. It has been contended that 
. this definition of the mortgage by con- 

' ditional sale can only be held to apply 
where it is first established that the traus- 
action is a mortgage. A careful considera- 
tion, however, of the whole of.s.58 will 
show that this is not the case. The ex- 
pression “Where the mortgagor ostensibly 
sells the mortgaged property,” clearly shows 
that the relationship of the mortgagor and 
mortgagee arises solely from the sale of 
the mortgaged property, when that sale is 
“on condition that on re-payment the buyer 
shall transfer the property to the seller." 
 lfthe parties were to set forth that the 
transaction was a mortgage, it would be 


impossible for the deed to fulfil the require- 


ment that it shall be an ostensiblesale. Now, 
it being an ingredient of a mortgage by 
conditional sale that the transferor shall 
ostensibly sell, we cannot infer that the 
transaction is not a mortgage bécause the 
transferor used language, in any portion of 
the deed, applicable to a sale and not 
applieable to a mortgage. It isonly by 
'using such language that ex hypothesi the 
‘transferor can effect a mortgage by condi- 
tional sale.. We must, therefore, in con- 
struing deeds ofthis class; ignore all ex- 
pressions indicating that the transaction is 
a saleand not a mortgage, or indicating 
. that the relationship of mortgagor and 
mortgagee, or of creditor and debtor, is not 
to subsist. Nor, again, does it appear. to 
me that we may invoke, as indicating an 
out and out sale, language expressing an 
intention that the remedies of either party 
shall be other than those prescribed by the 
Act for the parties to a mortgage by con- 
ditional sale. Such language really only 
carries into effect the requirement of the 
section that the transaction shall .be an 
ostensible sale. Moreover, in the case of 
other mortgages, provisions as to the tak- 
ing ofaccounts ‘or as to restriction on the 
right of redemption are ignored where they 
conflict with the provisions ofthe Act, as 
being a clog on the equity of redemption. 
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I $ee no reason why the parties to a mort- 
gaga by conditionalsale should ba allowed 
to contract themselves out of the Act any . 
more than the parties to any other kind of 
mortgage. 

There is a further reason why the 
language ofs. 58 (c) of thé Act should be 
construed strictly. Strictly .construed the 
section means that only two conditions 
have to be established, namely, that the 
dead is an ostensible sale-deed and, 
secondly, that the sale is made on condi- 
tion that, on payment of the mortgage- 


money ona certain date, the buyer shall 


transfer the property to the seller. In 
Evglish Law a covenant to re-sell, even with- 
out consideration, is binding if contained 
ina document under seal. “The deed im- 
ports consideration.” In India unless we 
can find that the promise to re sell was in 
consideration of the sale, that promise 
wil be deemed tobe without considera- 
tion and unenforceable. There is a strong 
presumption that parties to a document 
intend their covenants to be enforceable. 
This fact does appear to have been brought 
to the attention oftheir Lordships of the 
Privy Council in the cases recited. 
Accordingly I hold thatsince the passing 
of the Transfer of Property Act the test 
to be applied in such cases is merely whe- 
ther the parties, from the language ofthe 
deed, ara to be deemed to have intended 
that the covenant to re-sell should form 
a part, along. with tha purchase money, of 


“the “consideration for the execution of the 


ostensible sale. The language of the deed 
will bs irrelevant for any other purpose, 
Outside evidence willonly b3 admissible 
when the relation of the language of the 
deed to the existing circumstances is 
doubtful, thatis to say, outside evidence 
will seldom be admissible. Any provision 
as to accounting or as to redemption which 
would conflict with the provisions of the 
Transfer of Property Act will ba deemed a 
clog on the equity of redemption. The ex- 
pression ‘mortgage-money’ ins. 58 (c) must 
be deemed to mean the purchase price, 
along with interest or without it, and after 
deduction or addition of any further sum 
according asthe Act prescribes such in- 
terest, addition or deduction. 

The adoption of this view will simplify 
the law and hearing of such cases, and is 
well suited to this country. It is unheces- 
sary to consider the historical origin of s. 58 
(o). The framers of Transfer of Property. 
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Act may well have considered that, in all 
cases where a promise to re-sell forms part 
ofthe consideration for the original sale, 


the transaction should be treated as a mort- 
gage. They may have desired this quite 


apart from any such consideration, as that 


Muhammadans desire to- conceal a claim to 
interest. Indeed, if the view set forth in 
“this judgment is not accepted as correct 
law it would appear desirable to alter the 
law for the purpose of simplifying it. The 
application of the rules of the. English 


Court of Chancery to the law of India as 


laid down in the Acts of the Indian Legisla- 
ture was deprecated by their Lordships of 
the Privy Council in Balkishen Dass v. 
Legge (2) though it is difficult to reconcile 
with this deprecation certain expressions of 
their Lordships in the later case’of Jhanda 
Singh v. W ahid-ud-din (9) where they appear 
to have invoked the rule laid down in Alder- 
son v. White (13) by Lord Cranworth. It may 
be observed that the test suggested in this 
judgment would have resulted in the same 
decision in all the three Privy Council 
cases referred to. In two pf these cases, 
where the promiseto re-sellwas stated to 
be merely arising out ef good will and 
was, in one case, described by their Lord- 
ships as an afterthought, it is clear that the 
parties did not express an intention that the 
covenant to re-sell should be part of the 
consideration for the original sale. In the 
third case where the covenant was held to 
be a mortgage, there was no language gf a 
similar character. 


In the present case there is no language 
indicating that the promise tore sell should 
not be considered part of the considera- 
tion for the original sale and consequently 
the presumption that the parties intended 
the covenant to re-sell to be operative, will 
justify a decision that such covenant was 
part of the consideration for the original 
sale-deed. I may remask that if the test 
laid down in Alderson v. White (13) and 

applied by their Lordships to transactions 
preceding the Transfer of Property Act, be 
applied, the result will be the same, There 
is in these deeds a provision for the calcula- 
tion of interest at the time of re-sale, if such 
interest has not been paid. Sucha provi- 
sion may be said to have continued a rela- 
tionship between the transferor and the 
transfgree which cannot be regarded as any- 


(13) (1858) 2 DeG. & J. 97.at p. 105; 4 Jur, 
128; 6 W. R. 242; 44 E. R. 924 LID R. Ri gg” OB 
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thing but the relationship of creditor and 
debtor. ` m 

Forthe above,reasons 1 coneur in the 
remand of the case as proposed by my 
learned brother. 


Z. K. Appeal allowed. 
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“First Orvin ApPzaLs Nos. 274, 282, 273 AND 


243 or 1922. 
June 28, 1926. 
Present:—Mr. Justice Das and 
Mr. Justice Adami. 
IN F. A. No. 274 orp 1922. -> ` 
Khaja MUHAMMAD TABARAK ALI 
KHAN—DEFANDANT—ÅPPELLANT 
Versus 


Rai DALIP NARAIN SINGH BAHADUR 
AND OTHERS— PLAINTIFFS AND Khaja 
MUHAMMAD LUTF ALI KHAN AND 
OTHERS — DEFEN DANTS— RESPONDENTS. 

IN F. A. No. 243 or 1922. 
MAHADEO LAL MARWARLI-—APPRLLANT 

l versus 
Rai Bahadur DALIP NARAIN SINGH 
AND Khaja MUHAMMAD AMIR HASAN 

KHAN AND OTHBE&S— RESPONDENTS. 

C. P.C. (Act V of 1908), O. XIII, r. 1—Document 
not produced on first hearing, admission of—Dis- 
cretion of Court—Proof of document—Objection not 
taken in trial Court—Appeal, objection, whether can 
be taken in— Transfer of Property Act (IV of 1882), 
‘ss. 74, 05— Subrogation—Puisne mortgagee, paying off 
previous morigage, position of— Severance of. mort- 
gage—Mortgagee possessing two mortgages over same 
property—Decree for sale, form of. . 

The question of the proof of a document is a ques- 
tion of procedure and if it ean be shown that a 
document was admitted in evidence in the trial Court 
without any objection on the part of the opposite 
party, it cannot be urged in appeal that it was. not 
properly proved in the Court below. [p. 970, col. 2.] 

The trial Court has a complete discretion to admit 
documents which are filed late, particularly documents 
which are registered and to which no possible sus- 
picion can attach. [ibid,] 

Subrogation is the substitution of one creditor for 
another by operation of law and where the doctrine 
of subrogation comes into play the new creditor must 
in all respects be. put in the place of the party to 
whose rights he is subrogated. The right to a cession 
or assignment of a security ean be claimed by a 
person who, though not primarily liable to discharge 
8 debt, is obliged to pay it for his own protection. 
[p. 973, col. 2.] 

Under s. 74 of the Transfer of Property Act a sub- 
sequent mortgagee by paying off an earlier mortgage 
acquires all the rights and powers of the first mort- 
gagee as such in respect of the property which was 
comprised in the earlier mortgage. [p. 974, col 1]. 
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The right of one of the mortgagors paying off the 
entire mortgage-debt is regulated by s. 95 of the 


Transfer of Property Act, whereas the right of a. 


puisne mortgagee paying off a mortgage-debt is 
regulated by s. 74 of the Transfer of Property Act. 
The distinction is based on the principle that one of 
the co-debtors paying off the entire debt is only en- 
titled to contribution from the other debtors. A 
. puisne mortgagee is not aco-debtor with the mort- 
gagors and stands on à much higher footing. [p. 974, 
cols, 1 & 2.] 


A mortgagee cannot be required to'apportion his 


mortgage-debt among the several parta into which the. 


property has been divided unless cireumstances have 
appened the effect of which in fact or in law is to 


create a severance ofthe security. fp. 975, cols. 1 & 2.| 


There is nothing in the C. P. O. or in the Transfer of 
Property Act to prevent the holder óf two independ- 
ent mortgages over the same property, who is not 
restrained by any covenant in either of them from 
obtaining a decree for sale on each of them in a 
separate suit, subject, however, to the reservation that 
he cannot sell the property twice over, nor sell it 
under the second decree subject to the first. The 
right course to follow in such a case is to direct that 
the property be sold, on both charges, whether in 
execution of the decree on the first mortgage or of the 
decree on the second mortgage, and that the balance 
of the sale produced after payment of incidental ex- 
penses, be applied in discharge of the dues on the first 
mortgage and second mortgage one after the other, 
. the residue, if any, to, stand to the credit of the holder 
of the equity of redemption. [p. 975, col. 2.| 

In F. A. Nos. 274, 282 anD 273 or 1922. 

First appeals from a decision of the Sub- 
ordinate Judge, Second Court, Monghyr, 
dated the 29th August, 1922, i 

IN F. A. No. 243 or 1922. 

First appeals from a decision of the Sub- 
ordinate Judge, Second Court, Monghyr, 
dated the 29th April, 1922. 

In F. A. No. 274 or 1922. 

Messrs. Sultan Ahmad and Murari Prosad, 
for the Appellants. 

Messrs. Hasan Imam, S. Niamatullah, S. 
Mehdi Imam, J. Prasad, S. S. Bose, Bind- 
eshwari Prasad, | Netoi Ch. Ghosh and 
Naresh Ch. Sinha, for the Respondents, 


JUDGMENT. 
- Das, d.—We are concerned with certain 
mortgage transactions in these analogous 
appeals. In order to understand the posi- 
tion, it 18 necessary to state the following 
facts: OneGauhar Ali, who was possessed of 
considerable properties in Bihar, died many 
years ago leaving two widows, three sons 
and four daughters. by his elder widow and 
five sons by his younger widow. There 
was considerable litigation between the 
two branches, and the younger widow and 
her sons found it necessary to borrow 


money from time to time from various — 


money-lenders in Monghyr and Patna. We 
are not concerned in this litigation with 
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the family quarrels, nor it is necessary for 
us to remember the names of the elder 
widow and of her children. Mokimi Begum 
was the younger widow and her five sons 
who are some of the defendants in these 
actions are Tabarak Ali, Lutf Ali, Dawar 
Ali, Yawar Ali and.Amir.Hussain. Mukimi 
Begum is now dead and her interest in 
the family properties has devolved on her 
five sons. i 

On the 22nd December, 1915, Mukimi 
Begum and her four sons Lutf Ali, Dawar 
Ali, Yawar Ali and Amir Hussain borrow- 
ed Rs. 1,35,000 from Rai Bahadur Baijnath 
Goenka and executed a mortgage-bond in 
his favour. It will be noticed that Tabarak 
Ali was not & party to the transaetion, but 
as I have said, he along with his brothers 
has succeeded to the interest of Mukimi 
Begum in the mortgaged properties and 
as such is liable to satisfy the mortgage- 
debt. 

On the 10th February, 1916, the following 
transactions took place between the plaintiff 
Rai Bahadur Dalip Narain Singh and four 
of the song of Mukimi Begum :— 

(1) Amir Hussain borrowed Rs. 50,000 
from the plaintiff and executed a mortgage- 
bond in his favour in respect of his l-anna 
11 dam share in the properties which were 
the subject-matter of the transaction of the 
29nd:December, 1915, and in respect of cer- 
tain other properties which were not the 


- subject-matter of the prior mortgage. Amir 


Hussain conveyed his equity of redemp- 
tion to Mahadeo Lal Marwari and he is 
the appellant in F. A. No. 243 of 1927, 


. which arises out of Suit No. t0 of 1921 


which was the suit of the plaintiff to en- 
force the mortgage-bond of Amir Hussain 
dated the 10th February, 1916. 

(2) Lutf Ali borrowed Rs. 30,000 from 
the plaintiff and executed a mortgage-bond 
in his favour in respect of his interest in 
the properties which were the subject- 
matter of the transaction of the 22nd De- 
cember, 1915. There was asuit to enforée 
the mortgage-bond of the 10th February, 
1916, against Lutf Ali and an appeal was 
brought to this Court by Lutf Ali. That 
appeal has been disposed of and we are not 
concerned with it in these proceedings, 

Yawar Ali borrowed Rs. 16,000 from the 
plaintiff and executed a mortgage-bond in 
his favour in respect of his interest in 
the properties which were the subject- 
matter of the transaction of the 22nd Decem- 
ber, 1915. The litigation in connection with 
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this mortgage-bond has also come to an 
end. 

(4) Dawar Ali borrowed Rs. 10,000 from 
the plaint#ff and executed a mortgage-bond 
in his favour in respect of his interest in 
the properties which were the subject- 
matter of the transactioi of the 22nd De- 
camber, 1915. First Appeal No. 273 of 1922, 
in which Dawar Ali is the appellant, arises 
out of Suit No. 82 of 1921 which was the 
suit of the plaintiff to enforce the mortgage- 
bond of the 10th February,1916, executed by 
Dawar Ali in his favour. 


It will be noticed that the plaintiff is a 
puisne mortgagee in respect of the share of 
each of his mortgagors. On the 10th June, 
1918, the plaintiff for his own protection 
paid off the mortgage of the 22nd Decem- 
ber, 1915, and two of the appeals before us, 
F. A. No. 274 of 1922 and F. A. No. 282 of 
1922 arise out of the suit instituted by 
the plaintiff to enforee the security of the 
22nd December, 1915. Tabarak Ali is the 
appellant in F. A. No. 274 of 1922 and his 
brothers are the appellants in F. A. No. 
282. I may mention that, although Tabarak 
Ali did not join in the mortgage-bond of 
. the 22nd December, 1915, he was properly 
made a party as one of the heirs of Mukimi 
- Begum. 


F. A. No. 274 or 1922. 

I shall first deal with First Appaal No. 
274 of 1922, which is the only appeal which 
has been strenuously pressed before us. The 
first question raised by Tabarak Ali is as to 


the due execution of the mortgage-bond of the. 
22nd December, 1915, by Mukimi Begum. The - 


learned Subordinate Judge has found in 
. favour of the plaintiff and I see no reason 
- to differ fronf him. Her signature in the 
mortgage-bond was made by the hand of 
Lutf Ali. She was actually identified by 
Ashan one of the. sons of Tabarak: Ali. 
Tabarak Ali did not venture,to call Ashan 
as a witness on his behalf to explain under 
what circumstances he came to identify 
Mukimi Begum before the Registrar who 
registered the mortgage-bond. A faint at- 
tempt was made by Tabarak Alito show 
that Ashan was a boy of fifteen at the date 
of the mortgage; but the attempt failed. 
Tabarak Ali admits that he gave a power- 
of-attorney to Ashan only a few months 
after the execution of the mortgage-bond. 
Tt is quite clear that Ashan could not 
‘have been a minor at the date of the mort- 
gage-bond. 
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There were two subsequent documents 
which establish beyond doubt the due exe- 
tion of the mortgage-bond by Mukimi 
Begum. These documents are Exs. 16 (b) 
and 16 (c) Exhibit 16 (b) is à mortgage- 
bond executed by Mukimi Begum in favour 
of Damodar Prashad and his brothers on. 
the 2nd May, 1916, as a security for a 
loan of Rs. 12,000. Exhibit 16 (c) isa mort- 
gage-bond executed by Mukimi Begum on 
the 2nd August, 1916, im favour of Da- 
modar Prashad and his brothers. Both these 
mortgage-bonds contain clear admission 
of the execution of the bohd of the z2nd 
. December, 1915. It was contended 
before us that Ex. 16 (b) and Tix. 16 (o) 
have not been properly proved. The quss- 
tion of proof is, however, a question of pro- 
cedure and, if it can be shown that these 
documents went in without any objection 
on the part of Tabarak Ali, it cannot-be 
urged in this Oourt that they were not 
properly proved in the Court below, The 
documents themselves show that they went 
in without any objection. Thelist of Ex- 
hibits, which is part of the record, supports 
this view, but Mr. Sultan Ahmad refers: 
us to Order No. 106 in the order-sheet. It 
appears that these documents were filed 
somewhat late and a petition was present- 
ed on behalf of the defendant stating-— 
"that they object to all the documents 
filed by the plaintifis to be exhibited in. 
the suit." Obviously this was an objection 
eon the ground that they were filed late, 
and notan objection on the ground that 
they had not been properly proved. Asa 
matter of fact these documents were not. 
tendered in evidence till the 31st July, 
1922. Order No. 106 is dated, the 26th 
July, 1922; and an objection as to the mode 
of proof could not be taken until the docu- 
ments were actually tendered in evidence. 
In regard to the point that the documents 
were filed toolate,it may be pointed out 
that the learned Subordinate Judge had 
complete discretion to admit the docu- 
ments although filed late. They were re- 
gistered documents and no possible suspi- 
cion could attach to them. But the ques- 
tion remains whether any objection was 
taken to themode of proof. Now on this 
question there can be no possible doubt 
that no objection was taken, The petition 
which was filed on the 26th July, 192», 
could not possibly refer to what happened 
in Court, on the 31st July, 1922, when the 
documents were actually tendered in evi- 
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dence. They went in without any objection 


“and I am of opinion that it cannot now 


` Prashad and his brothers. 


-in favour of his brothers. 


be urged by Tabarak Ali that these docu- 
ments were not properly proved. 


But, as a matter of fact, they have been 
properly proved. Itis to be remembered 
that these documents were not in the pos- 
session or under the control of the plaint- 
iff, They were in the custody of Damodar 
The plaintiff 
has proved a notice upon Damodar Prashad 
and his brothers calling upon them to 
produce the original mortgage-bonds of 
the 2nd May, 1916, and 2nd August, 1916. 
They refused to produce, them. The plaint- 
iff cited Deokinandan, one of the- brothers 


. of Damodar Prashad, as a witness on. his 


behalf. , Deokinandan ignored the summons 


served on him. He was ultimately brought . 


to Court undera warrant of arrest. He 
was asked if he had brought the original 
mortgage-bonds executed in his favour and 
He said as -fol- 
lows:—“I have not brought those two bonds 
as they have been sent to Patna for making 
drafts for filing suits.” It was thereupon 
open to the plaintiff to give secondary evi- 
dence. He produced the certified copies of 
the mortgage-bonds and Deokinandan 
stated in the witness-box that those two 
mortgage-bonds were executed by Mukimi 
Begum in his presence. In wy opinion, 
no question arises as to the proper proof 
of the original mortgage-bonds of the 2nd 
May, 1916, and 2nd August, 1916. Now these 
two documents contain clear. admission ‘on 
the part of Mukimi Begum of the due exe- 
eution of the mortgage-bond of the 22nd 


December, 1915. 


Apart from these considerations, there is 
abundant evidence in the record of the 
suit of the due execution of the mortgage- 
bonds by Mukimi Begum. One of the 
attesting witnesses has been examined and 
the scribe Jadubans who was also an at- 
testing witness has also been examined. 
Their evidence, if believéd, is sufficient to 
establish the case of the plaintiff on this 
point. Their evidence has been accepted 
by the learned Subordinate Judge and I 
have no reason to take a different view. of 
that evidence, Their evidence also estab- 


lishes that the document was properly read ` 


and explained to Mukimi Begum. In my 
opinion the plaintiff has -established that 
there was an intelligent execution of the 
document by Mukimi Begum. 


( 
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The next question is as to the passing of 


consideration. Now it is to be remembered 


that the debt to secure which the mortgage- 
bond was executed was a joint debt of 
Mukimi Begum and herfoursons. If the 
consideration money was actually paid, it 
would, in my opinion? be entirely irrelevant 
to consider whether any portion of it reach- 
ed the hand of the lady. It may be that 
Mukimi Begum was a surety on behalf of 
her sons; but the liability of the mortgagors 


. inter se can only be determined in a sepa- 


rate suit and does not properly fall to be 
considered in a mortgage suit of this 
nature. Now in the written statement 
Tabarak Ali did indeed set up the case 
that consideration did not pass in respect 
of the mortgage-bond. The.13th paragraph 
of the written statement is as follows: 


“This defendant's father Khaja Mubam- 


mad Gauhar Ali Khan died on. the 26th 


May, 1914, leaving considerable properties 


in the Districts of Monghyr, Patna, Muzaf- 
farpur and Gaya.* Since the date of death 
of this defendant's father, Babu Baijnath 
Goenka, Raja Kamleshwari Prasad, Babu 
Damodar Prashad and the plaintiffs who are 


big Mahajans of Monghyr town with a view . 


to acquire the properties belonging to the 
Sikandra estate and to ruin this defendant 
and his brothers colluded with one another, 


. devised a great fraud, and with the help of 


defendaut No. 1, 2. e., the second son born of 
the womb of Musammat Mukimi Begum 
the second wife of Nawab Saheb deceased, 
began to set up fraudulent bonds which 
are not at all genuine, and this suit is a 
wonderful specimen or result of the said 
frauds.” < 

It will be noticed that he makes a definite 
ease of conspiracy as against Rai Bahadur 
Baijnath Goenka, Raja Kamleshwari Prasad, 
Damordar Prashad and the present plaint- 
iff In his evidence, however, Tabarak 
Ali went back on, what he stated in the 13th 
paragraph of the written statement and he 
withdrew every charge that he made as 
against the money-lenders. His evidence 
is as follows: “I knew RaiBaijnath Goenka 
Bahadur well and intimately. He was a 
big man, he was very well known as a busi- 
ness man. We had dealings with him 
from the time of my father. 1 do not 
know of any occasion when he committed 
any’ forgery or fraud in respect of the 
Sikandra estate. He committed no fraud 
on me or any one to my knowledge or infor- 
mation. FE donot contend that Rs. 1,385,000 
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in respect of the bond in suit was not 
paid at all. My ease is that the Rs. 1,35,000 
was paid by Rai Bahadur Daijnath Goenka 
but -my ‘mother’s share of it never reach- 
ed her. 
mother Mukimi Begum never admitted exe- 
‘cution of the document before the Regis- 
trar. My case is that my brothers practised 
a fraud on Rai Baijnath Goenka Bahadur. 
My ease is not that Rai Baijnath Goenka 
Bahadur ‘in conspiracy or in combination 
with other persons attempted to commit 
a fraud upon us in order to deprive us of 
our estate. My case isnot thatthe plaint- 
iffs of this suit in conspiracy with others 
committed fraud on usin order to deprive 
us of our estate. Paragraph 13 of the 
written statement of defendant No. 5 read 
out to the witness. The witness is asked 
ithe question: "Do you support the charges 
contained.therein." Witness says, "No, I do 
not.” In my opinion his evidence destroys 
his whole ease on the question of passing 
of consideration. He says definitely that 
Rs. 1,35,000. was paid by Rai Bahadur 
Baijnath Goenka, but that dis mother's 
share never reached her. If this be so, 
then Mukimi Begum on satisfying the 
claim of Baijnath Goenka had a right to 
proceed against her sons; and Tabarak Ali 
as one of the heirs of Mukimi Begum has 
8 similar right. But asI have said before, 
it is not the business of the mortgagee 
to enquire into the question as to whether 
any -portion of the consideration money.is 
appropriated by any of the: mortgagors or 
not. 
was in fact paid by Baijnath Goenka, the 
point, as- to the passing of considcration, 
must be decided against the plaintiffs. 


But it is not necessary for me to rest 
my decision on the admission made by 
Tabarak Ali in his evidence, for the evi- 
dence is conclusive on this point and 
there is not the slightest reason to take the 
view that consideration did not pass in 
respect of this transaction. According to 
the bond of the 22nd December, 1915, 
Rs. 1,35,000 was paid in the following man- 
ner; 

1, In discharging a mortgage-bond for 


Rs. 43,200 executed by Mukimi Begum in ` 


favour ‘of Damodar Prashad and his brothers 
on the 12th February, 1915. 


2. In discharging a claim for Rs. 5,025 of 
Raja Kamleshwari Prasad under a hand- 
note dated thé 3rd December, 1915, 
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3. In paying off a claim for Rs. 10,103-6 of 
Rai Bahadur Baijnath Goenka on a hand- 
note dated the 2lst December, 1915, : 

4. In discharging the liability of the 
mortgagors for Rs. 5,682-12 on a decree 
obtained by Rai Bahadur AIDE Goenka 
against them. 

9. In paying.off petty debts of Bankipore 
and Patna  Mahajans to the extent of . 
Rs. 55,000. 

6. In making a cash advance of 
Rs. 15,988-14 to “the mortgagors. 

Now it is not disputed before us that the 
liability of the mortgagors under items Nos. 
(2), (83) and (4) nad, in fact, been dischsrged 
out of the money raised on the mortgage- 
bond in suit. It is not seriously contest- 
ed that Rs. 55,000 was in fact due to 


: Mahajans and that the Mahajans were, in 


faet, paid off out of the morigage-money. 
Numerous hundis and hand-notes have been 
put in to show the indebtedness of the 
family to various creditors; and the books 
of account produced satisfactorily establish 
the payment of Rs. 55,000 by Baijnath 
Goenka to the creditors of the mortgagors. 
In regard to the cash advances. of 
Rs. 15, 988 14 nothing whatever can 
be said. Taere is an admission of the 
receipt of the money in the mortgage- 
bond itself and the books of account 
conclusively establish the plaintiffs’ case. 
But it was contended and seriously con- 
tended 'that the payment of Rs. 43,200 
on the bond of the 12th February, 1915, in 
fayour of Damodar Prashad and his brothers . 
has not been proved. The foundation of . 
this argument is that the date the 12th 
February, 1915, is à mistake for 22nd Octo- 
ber, 1914. It appears that.on the 22nd ` 
October, 1914, Mukimi Begum took a loan 
of Rs. 40, 000 from Damodar Prashad and 
hig brothers and executed a mortgage-bond 
in their favour. On the bond Rs. 44,200 
would be due to Damodar Prashad and his 
brothers on the 22nd December, 1915; but 
a wrong information was obviously given 
to Rai Bahadur Baijnath Goenka and he 
thought that Damodar's bond was dated the 
12th February, 1915. He calculated inter- 
est on the footing that that bond was of 
the 12th February, 1915, ane on this caleula- 
tion he put down the claim of Damodar 
Prashad at Rs. 43, 200. It is not disputed 
that Rs. 44,200 was, in fact, paid to Damodar 
Prashad out of mortgage-money. 

Mr. Sultan Ahmad's argument is as fol- 
lows:—' You say that you were Midi iun to 
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satisfy a bond of the 12th February, 1925, 
in favour of Damodar on which you say 
Ra. 43,200 was due to Damodar. You con- 
cede that yoü did not discharge that bond 
but you contend that you discharged an- 
"other bond of the 22nd October, 1914, on 
which Rs. 44,200 and not Rs. 43,200 was 
due to Damodar. This you are not entitled 
todo by the terms of the mortgage." I 
confess that I am not impressed by this 
argument. Now it is nobody's case that 
there were two mortgage-bonds in favour of 
Damodar Prashad—one of the 12th February, 
1915, and the other ofthe 22nd October, 
1914. In fact the evidence shows that prior 
to the mortgage-bond in suit only one 
mortgage-bond was exeeuted in favour of 
Damodar Prashad by Mukimi Begum and 
that was on the 22nd October, 1914. Olear- 
ly a mistake was made in entering the date 
of the bond in the mortgage-bond in suit. 
The other mistake as to the amount due to 
Damodar Prashad followéd the first mistake. 
As a matter of fact Rai Bahadur Baijnath 
“ Goenka had to pay Rs. 44,200 to Damodar 
Prashad whereas he had only Rs. 43,200 in 
his hands for that purpose. We have com- 
plete power to rectify the mortgage-bond 
if it is necessary for us to doso. The facts 
are perfectly clear and it would be a mon- 
Strous injustice to dismiss the plaintiff's 
claim in respect of this item just because a 
mistake as to the date was made in the 
mortgage-bond. I hold that the plaintiff 
has satisfactorily established the payment 
of this item. One aspect of the case may 
be considered in this connection. ‘It is the 
ease of Tabarak-Alithat no portion of the 
mortgage-money reached the lady. The 
bond of the 22nd October, 1914, in favour of 
Damodar Prashad was executed by the lady 
herself and not in association with any of 
her sons. The debt to Damodar was the 
lady's debt and there is, therefore, no doubt 
that Rs. 42,200 was paid on her account. 
Apart from this she was liable together 
with her sons on the various antecedent 
transactions which it was the. object of the 
mortgage-bond in suit to extinguish, I may 
also mention that there is a clear admis- 
sion by Mukimi Begum and by her sons of 
the receipt of the consideration money in 
subsequent documents, I have already re- 
ferred to Ex. 16 (b) and Ex. 16 (c) which 
are the admissions of Mukimi Begum, The 
‘admission of her sons wil be found in 
Ex. 22, Ex. 23, Ex. 23(a) and Ex. 23 (b), I hold 
that the plaintiff has proved the passing of 
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consideration in respect of the mortgage- 
bond of the 22nd December, 1415. 

The next question is as to the right of the 
plaintiff to enforce the security of the 22nd 
December, 1915, as against the interest of 
Mukimi Begum in the properties comprised 
in that mortgage. The position is this: 
On the 22nd December, 1915, Mukimi 
Begum and her four sons executed a joint 
mortgage in favour of Baijnath, On the 


. 10th February, 1916, each of the four sons 


of Mukimi Begum executed a separate 
mortgage in favour of the present plaintiff 
in respect of the properties which were the 
subject-matter. of the earlier mortgage. 
Mukimi Begum did not execute any mort- 
gage in favour of the plaintiff. Had asuit 
been brought by Baijnath Goenka to enforce 
the security of the 22nd December, 1915, 
the plaintiff would be à necessary party to 
that suit; aud he would be obliged to re- 
deem the mortgage of the 22nd December, 
1915, or suffer extinction. On the 10th 
June, 1918, the plaintiff paid off Baijnath 
Goenka for his own protection, and he 
claims the right to enforce the security of 
the 22nd December, 1915, not only as 
against his own mortgagors but also as 
against Mukimi Begum. Mr. Sultan Ahmad 
concedes that in order to protect his interest 
the plaintiff was obliged to pay the entire 
money due to Baijnath Goenka on the 
security of the 22nd December, 1915. It 
is obvious that the plaintiff could not ask 
Baijnath Goenka to apportion the mort- 
gage-debt and distribute it upon the 
several properties comprised in the security. 
This is not disputed by Mr, Sultan 
Ahmad; but he contends that, having 


_ satisfied the claim of Baijnath Goenka, the 


plaintiff is entitled to enforce the security 
of the 22nd December, 1915, only as against 
his mortgagors, that is to say, as against 
Amir Hussain, Lutf Ali, Yawar Ali and 
Dawar Ali and not as against Mukimi 
Begum. In my opinion the argument is 
wholly unsubstantial. Subrogation is sub- 
stitution of oné creditor for another by 
operation of law and it is difficult to see 
how the substitution could be effected 
unless the new creditor was put in all 
respects in the place of the party to whose 
rights heis subrogated. lt is well-estab- 
lished that the right to a cession or assign- 
ment of the security can be claimed by a 
person who, though not primarily liable to 
discharge a debt, is obliged to pay it for his 
own protection, In this case the “plaintiff 
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was obliged to pay the debt due to Baijnath 
‘Goenka for his own protection and I am of 
opinion that by operation of law there isa 
cession or assignment of’ the security held 
by Baijnath Goenka in his favour; but if 
Mr. Saltan Ahmad’s argument be well- 
founded then there is an assignment not of 
the entire security but so much of it as is 
enforceable as'againgt the sons of Mukimi 
Bagum, As Sir Rash Bihari Ghose has 


pointed out in his well-known work on 


Mortgage : “ pro tanto assignment would be 
ao anomaly as the effect of it would be to 
give a distinct interest in the same debt to 
tvo or more persons." l 

It is, however, not nesessary to enter into 
a discussion as to whether the plaintiff is 
entitled to be subrogated to the position 
of Baijnath Goenka, Section 74 of the 
Transfer of Property Act, in my opinion, is 
clearly applicable and gives him the right 
to proceed as against Mukimi: Begum and 
her sons. Section 74 provides as follows:— 
"Any second or other subsequent mortgagee 
may, at any time after the'amount due on the 
next prior mortgage has. become payable, 
tender such amount to,the next prior mort- 


gagee and such mortgagee ,is bound . to. 


accept such tender and to give a receipt 
for such amount; and (subject to the pro- 
visions of the law for the time being in 
force regulating the registration of docu- 
ments) the subsequent mortgagee shall, 
on obtaining such receipt, acquire in res- 
pect of the property all the right and 
powers of the mortgagee, as such, to whom 
he has made such tender.” I have po 
doubt whatever that the words “in respect 
of the property" mean in respect of the 


property comprised in the mortgage which. 


is paid off. In other words by paying off 
the earlier mortgage, the subsequent mort- 
gagee acquires all the rights and powers 
of the first mortgagee as such in respect 
of the property which was comprised in the 
earlier mortgage. 

Mr. Sultan Ahmad  eqntends that the 
right of the plaintiff eannot be higher than 
that of his mortgagor and that, as it is 
well-settled that one of the mortgagors pay- 
ing off the entire mortgage-debt is entitled 
to proceed against the co-mertgagors for 
the proportionate share of the debt due by 
each of them, so also the plaintiff ought to 
proceed as against each of the mortgagors 
ior the proportionate Bhare of the debt due 
by each of them. There is no substance 
Whatevêr in this argument, The right of 
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one of the mortgagors paying off the entire 
morigage-debt is regulated by s. 95 of the 
Transfer of Property Act; whereas the right 
of a puisne mortgagee paying off a mort- 
gage-debt is regulated by s..74 of the Trans- 
fer of Property Act. The distinction is ` 
based on the prinziple that one of the co- 
debtors paying off the entire debt is only 
entitled to contribution from the. other 
debtors: A puisne mortgagee is not a co- 
debtor with the mortzagors and -stands on 
a much higher footing.’ < 

lt remains for me to deal with one of 
the cases upon which considerable stress 
was laid by Mr. Sultan Ahmad, the case of 
Challamcherla Kalagayya v. Mumareddt 
Yanadamma (1). The facts were these: On 
the 15th August, 1881, a mortgage was 
executed in favour of A which bound the 
interest of defendant No. 6. On the th 


December, 1890,a mortgage was executed 


in favour of the plaintiffs. Defendant No. 6 
did not join in the latter mortgage although 
he had ashare inthe mortgaged proper- 
ties. The result was that the mortgage of 
the 5th December, 1890, did not bind the 
interest. of defendant No. 6; but the mort- 
gage-money was applied to pay off the 
mortgage of the 15th August, 1884. The 
question was whether the plaintiff had 
kept alive the security of the 15th August, ` 
1884, to enable him to proceed against the 


interest of defendant No! 6, The learned 


Judges deciding the ease pointed out that - 
there was no express statement of an in- 
tention to keep alive the discharged mort- 
gage. They also pointed. out that there 
was no intermediate incumbrance against 
which the prior mortgage might be pre- . 
sumed to be kept alive. On these facts, 
following the decision of the Privy Council ` 
in Mohesh Lal v. Mohunt Bawan Das (2) 


they came to the conclusion that the ear- 


lier mortgage was not kept alive. In my 
opinion that case has nothing wliatever to 
do with the facts of this case. "This is a 
ease of a puisne mortgagee actually. dis- 
charging a prior mortgage for his own in- 
terest and he has all the rights which s. 
74 of the Transfer of Property Act gives 
him. 

First Appeal. No. 274 or 1922 fails and 
subject to a certain variation which I pro- 


(1) 9 Ind. Cas. 139; 9 M. L. T. 258; 21 M. L. J, 
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(2) 9 C. 961; 101. A. 62; 13 C. L. R, 221; 7 Ind, 
Jur. d 4 Sar. P. O. J. 424; 4 1nd, Dec, (xN. s.) 129] 
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pose to makein the debree, 1 would dis- 


miss the appeal with costs, 
F. A. No, 282 oF 1922, 


This is an appeal of the sons of Mukimi" 


Begum ‘in the suit to enforce the security 
of the 22nd December, 1915. The argu- 
ments are exactly the same as those which 
were advanced in First Appeal No. 274 of 
1922. Indeed the case of the sons of 
Mukimi Begum stands on a worse die 
since they did not come to support the ca 
made by them in their written NT 
Subject to the. variation which I propose 
to makein the decree, I would dismiss 
this appeal with costs, 
F. A. No. 273 or 1922 

This is the appeal of Dawar Ali arising 
out of Suit- No. 82 of 1921 which wasa suit 
by the plaintiff to enforces tbe security of 
the 10th February, 1916, as against him. 
The learned Subordinate J udga has dealt 
with the whole case with care and no seri- 
ous attempt was made before us to impugn 
the findings of the learned Subordinate 
Judge. A slight variation is necessary in 
the decree, but subject to that the appeal 
must be dismissed with costs. 

F. A. No. 243 or 1922. 


This appeal arises out of Suit No. 80 of 


1921 which was the suit of the plaintiff to 
enforce the mortgage-bond of the 10th 
February, 1916, for Rs. 50,000 executed by 
Amir Hussain in hisfavour. Amir Hussain, 
has assigned his equity of redemption to 
Mahadeo Lal Màrwari and he is the ap- 
pellant before us. It was contended before 
us that out of Rs. 50,000 for which the 
mortgage-bond was executed, Rs. 800 was 
not paid to Amir Hussain. Amir Hussain, 
however, did not come tothe witness-box 
and itis impossible to entertain theargu- 
ment now. The mortgage-bond contains 
an admission of the receipt of the consi- 
deration money and it was for the appel- 
lant to show that the full consideration 
money. was notreceived by Amir Hussain, 
It was then contended that the liability of 
the different mortgagors should be appor- 
tioned and that the debt should be distri- 
buted upon the several properties compris- 
ed in the security; but the mortgage secur- 
ity is entire and indivisible and unless 
there are exceptional circumstances, the 
mortgagee cannot be compelled to break 
up the security. It is well-settled that a 


mortgagee cannot be required to apportion. 


his mortgage-debt among theseveral parts 
into which the propérty has been divided 
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unis circumstances have happened the 
effect of which in fact or in law is to create 
a severance ofthe security. For instance 


where a mortgagee has acquired in whole 
or in part the share of a mortgagor in the 


equity of redemption, equity will cómpel 


him to apportion his mortgage-debt; but 
we are not pressed with those considerations 
in this case. It follows, therefore, that we 


: cannot compel the plaintiff ‘to split up his 


mortgage security. 
The only other point which was argued 


‘on behalf of Mahadeo Lal Marwari by Mr. 


Naresk Ohandra Sinha is that the learned 
Judge has erred in directing a sale of the 
properties in the subsequent mortgages 
subject to the mortgage of the 22nd De- 
camber, 1915. I think this contention is 
entitled to succeed. The proper order to 
bs passed in cases of this nature is that 
which was passed by the Caleutta High 
Court in Nilu Roy v: Asirbad Mandal (3). It 
was pointed: out in that case that there is 
nothing in thé C. P. O. or in the Transfer 
of Property Act to prevent the holder of two 
independent mortgages over the same pro- 
perty, whois not restrained by any covenant 
in either of them, from obtaininga decree for 
sale on each of them in a separate suit, sub- 
ject, however,*to the reservation that he cane 
not sell the property twice over, nor sell it 
under the second decree subject to the 
first. Now the learned Subordinate Judge 
has directed the sale of those properties in 
the suits on the subsequent mortgages, but 
subject to the first mortgage. It was 


pointed out that the right course to follow 


in such circumstances is to direct thatthe 
property be sold free of both charges, 
whether in execution of the decree on the 
first mortgage or of the decree on the second 
mortgage, andthat the balance of the sale- 


` proceeds, after payment of incidental ex- 


penses, be applied in discharge of the dueg 
on the first mortgage and the second mort- 
gage one alter the other, the residue, if 
any, to stand, to the credit of the holder of 
the equity of redemption. 

I think, therefore, thaj the decrees passed 
by the learned Subordinate Judgeshould 
be varied. A self-contained decree should 
now be drawn up in this Court. The 
mortgagors should have six months from 
the day of this decree to satisfy the claim 
of the plaintiff. Interest at the bond rate 
will run up to the date fixed for payment, 


(3) 60 Ind. Cas. 809; 25 O. W. N. 129;,, 33 0, L. J; 
202. 
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and the .entire sum including’ costs will 
ecarry interest at the rate of percent. per 
annum until realization. In default of 


payment with the time allowel, the pro- 
perties, or a sufficient portion thereof, which 


are the subject-matter of the mortgages’ 


should be sold freefrom, all the mortgages 
which are the subject-matter of these ap- 
peals. The balance of,*the sale-proceeds 
of the properties comprised in the mortgage 
of the 22nd December, 1915, after payment 
of incidental expenses should be applied 
in discharge of the dues on the mortgage 


of ths 22nd December, 1915. The balance 


after such satisfaction will be placed to 
the separate credit of each of the mortgagors 
according to their share in the mortgaged 
properties. The sale-proceeds of properties 
other than those which were the subjeot- 
matter of the mortgage of the 22nd 
December, 1915, will also be placed to the 
credit of the different mortgagors accord- 
ing to their interest-in those properties. 
The different sums standing tothe credit 
of the different mortgagors will then be 
applied in discharge of the dues on the 
mortgages of the 10th February, 1916. For 
instance the sum standing to the credit 
of Mahadeo Lal Marwari will be applied in 
discharge of the mortgage-bomd of the 10th 
February, 1916, executed by Amir Hussain 
in favour of the plaintiff and :the sum 
' standing to the credit of Dawar Ali will be 
applied in discharge of the mortgage-bond 
of the 10th February, 1916, executed by him 
in favour ofthe plaintiff. If there should 
be a residue it will stand to the credit ofthe 
holders of the equity ot redemption 

. Subject to this variation all the appeals 
" are dismissed with costs. 


Adami, J.—I agree. MEME 
Z. Ke Appeals dismissed, 


< ALLAHABAD HIGH COURT. 
Civin RzvisroN No. 54 or 1926. 
June 7, 1926, 

Present: —Mr. Justice King. 
BALWANT SINGH-—DEFENDANT— 
APPLIOANT 

versus — : 

HAR JAS—Puaintirr—Opposite PARTY, 
Provincial Small Cause Courts Act (1X of 1887), 
Sch, II, Art. $—Execution of decree—Attachment of 
moveable property—Property handed over by sipurddar 
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to judgment-debtor—Sipurddar directed to pay value of 

property into Court—Suit by sipurddar to recover 

id property, whether cognizable by Small Cause 
ourt. 


- 'Oertain moveable property was attached in execu- 


tion of a decree and was made over to the plaintiff 
as sipurddar. The latter made over the property to 
the judgment-debtor and was, therefore, directed by 
the Court to pay its value into Gourt. He complied 
with the order of the Court and then instituted a 
suit to recover the amount paid by him from the 
judgment-debtor and the decree-holder on the allega- 
tion that it was in pursuance of an agreement between 
the defendants that he had made over the property 
attached to the judgment-debtor: m2 

Held, that the suit.fell within the purview of Art. 2 
of Sch. II to the Provincial Small Qause Courts Act 
and was, therefore, exempted from the cognizance of 
a Small Cause Court. [p. 977, col. 1.] 


Civil Revision from an order of the Judge 
of the Court of Small Causes at Buland- 
shahr, dated the 7th: December, 1925, 

Mr. B. K. Mukerji, for the Applicant. 

Dr. N.C. Vaish, for the Opposite Party. 

JUDGMENT.—One Balwant Singh 
decree-holder in execution of his decree 
against Nawal Singh and others attached 
the crops of the judgment-debtors and the 
crops were made overto Harjas tHe plaint- 
iff-respondent as sipurddar, When the amin 
went to sell the crops it was found that 
they had been made over to the judgment- 
debtors. The execution Court then took 
proceedings against Harjas as sipurddar 
for misconduct in permitting the attached 
property to be made over to the judgment- 
debtors without the order of the Court. 
The execution Court finding that Harjas 
had aeted improperly in allowing the 
attached property to be made over to the 


.J)udgment-debtors ordered him to deposit 


Rs. 75in Oourt. Harjas then filed a suit to 
recover Rs. 75 which he had been made to 
deposit under the orders of the Court against 
the Judgment-debtors primarily, but he also 
impleaded the decree-holder and asked 
that the relief should be given against 
whichever defendant the Court thought 
fit. The Court found that a compromise had 
been entered into between the decree-holder 
and two of the judgment-debtors. The 
terms of the compromise as found by the 
Oourt were that these judgment-debtors 
paid Rs, 75 to the decree-holder for their 
share of the decretalmoney and that the 
crops attached were released to the extent 
of that share. The Court found -that the 
sipurddar, viz., the plaintiff in the present 
Suit, was informed that this compromise had 
been entered into between the decree-holder 
and the judgment-debtors and, therefore, 
he made over the property to the judgments 
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debtors in good faith. Subsequently the 
decree-holder played false and realised 
Hs. 75, firatly, from defendants Nos. 1 and 2 


and, secondly, from the sipurddar -through _ 


the order of the Court. 
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The question whether a kabuliyat’ stipulates for 
rent in kind or foracash rent must be decidea upon 
the particular terms of the kabuliyat and no hard and 
fast rule can be laid down for the determination of 
this question [p. 978, col. 1L] 
A patta provided that in lieu of the price of Rs. 39 


The Oourt finding that the defendants ¿per year as described with respect tothe land the 


Nos. land 2 had already paid up their 
amount of the decree, passed a decree for 
Rs. 75 against the decree-holder only, 

The chief ground argued before me in 
revision is that this ‘suit was not cogniz- 
able by the Small Cause Court. Under cl. 
(2) of the Second Schedule of the Provincial 
Small Cause Courts Act, a suit coucerning 
an act purporting to be done by any person 
in pursuance of a judgment or order of 
& Court or of a Judicial Officer acting in 
the execution of his office is excepted 
from the cognizance of.a Court of Small 
Causes. This suit, undoubtedly, does con- 
eern an act done by the plaintiff in pur- 
suance of an order of a Court. The plaintiff 
deposited Rs. 75 in Court by order of: that: 
Court and this suit is to recover Rs. 75 
from the judgment-debtors, or from the 
decree-holder, owing to whose conduct the 
plaintiff was compelled to deposit that sum, 
I think itisimpossible to deny that this 
suitis excepted from the cognizance of the 
Court of Small Causes under el. (2) of the 
Second Schedule. On this view it is 
unnecessary to consider further whether 
the Court was right or wrong in passing a 
decree against the decree-holder only or 
whether the decree was in any way improper 
or unjust. 

On the finding that the Small Cause. Coprt 
had nojurisdietion to take cognizance of 
this suit, I allow the application and set 
aside the decree ofthe Court below. The 
applieation is allowed with costs. 

2. Application allowed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DHORER 
No. 2418 or 1923. 
January 17, 1926. 
Present:—Mr. Justice Cuming 
and Mr. Justice Page. 
KAILASH CHANDRA GHOSH— 
PLAINTIFF— APPELLANT 


versus 
HAMID ALI AND orHERS—DRFENDANTS— 
RESPONDENTS. 


Construction -of document—Kabuliyat—Rent, whe- 
ther payable in (a or 4n kind, 


tenant would be liable to deliver in the month of 


. Magh every year at the house of the landlord 78 aris 


of paddy and that if he failed to deliver the landlord 
would be entitled to realize the sum with interest and 


- damages at the rate of 4-annas per rupes : 


Held, thatthe holding was let out at a money-rent 
of Rs. 39 a yearand not on the basis ofthe market 
value of 78 aris of paddy fora year. [p. 978, col. 2.] - 


Appeal against a deeree ofthe District 
Judge, Chittagong, dated the 26th of June, 
1923, modifying that of the Munsif, North 
Raozan, District Chittagong, dated the 10th 
of December, 1921. > 

Babu Paresh Chandra Sen, for the Ap- 
pellant. 

Babu Harendra Nath Mookerjee, for Babu 
Probodh Kumar Das, for the Respondents. 


JUDGMENT. 


Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff sued for: 
rent for twp years 1281 and-1882 M. E. 
at the rate of 78 aris.of paddy. He 
valued. the paddy at 14 aris per rupee and 
laid his claim at Rs. 160-14, The conten- 
tion of the defendant was that the jama 
was a money one of Rs. 39 only and that that 
was taken as the fixed price of78-aris of ' 
paddy. 

The first Court decreed the plaintiff's 
suit in full holding that the plaintiff was 
entitled to get the price of 71 aris of paddy 
a yerr at the rate of 14 aris per -rupée, 
TheMefendant appealed to the District 
Court and the learned District Judge held 
on a construction of the kabuliyat that the 
plaintiff was not entitled to recover rent at 
more than Rs. 39 per annum with cess and 
damages at 25 per cent. dis 


The plaintiff has appealed to this Cotirt. 
and the contention he pits forward is 
that he is entitled on & proper construc- 
tion of the kabuliyat to recover rent at the 
rate of 78 aris of paddy a year at the pre- 
sent market rate. It will be seen that this 
case depends entirely on the proper con- 
struction of the kabuliyat. There are a 
number of decisions of this Court in which 
similar cases have been dealt with. It may 
be taken that the consensus opinions. of 


.the Iearned Judges who decided those 


cases is that each case depends upon the 
particular terms of the particular kabuliyag ' 
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and that: no hard “and. ^ yule ean be 
laid down in these cases.  Therefote, it 
would serve no' useful purpose to refer to 
any of the numerous decisions on the point. 
The kabuliyat states as follows: '' As you 
have executed istamrari kabuliyat for bhag. 
paddy and have’ prayed for getting patta, 
I do execute this padfa that in lieu of the 
price of Rs. 39 per year as described above 
with respect to the land you would be 
liable ‘to deliver within the month of M agh 
every year at my house 78 aris of paddy.: 
The learned Judge considering this kabu- 
liyat has come to the conclusion that the 
rent fixed was really a money-rent, namely, 
Rs. 39 per annum and that as a concession 
the tenant was allowed to pay -this rent in 
kiad... After a careful consideration of the 
kabuliyat I am not prepared to say that 
the view taken by -the learned District 
Judge is wrong.: The concluding -words 
of the patta are: “If you do rot deliver 
theh-I shall be entitled to realise the same 
with interest aud damages at the rate of 
-annas per rupee.” It “does 'not- state 
‘that "I shall be entiiled: to realise paddy” 
but uses the expression "the same” which 
could -possibly refer to the money-rent and 
the fact that itis stated ‘with interest and 
damages at the rate of 4-annas per rupee” 
would lend “some force to the conténtion 
that it was money-rent, otherwise, it seems 
to me;it would have been stated that "with 
interest and damages calculated at so niany 
seers per aris. 

| I am not prepared to say that the cog- 
striction put upon the kabuliyat by the 
learned. District Judge'is wrong. 

: The: appeal,therefore, fails and is® dis- 
missed with costs. 

“Page, J.—1 agree. Tomy mind this’ 
appeal presents no difficulty. The question 
is whether .the amountof rent payable was 
the market price of 78 aris of paddy at’ 
the time -when the aris -of paddy -should 
Have been-delivered,- or Rs. 39—the rent. 
which the defendant’ says was fixed by the 
paita. Hach case must/be determined hav- 
ing regard to the terms under which the 
tenant. "holds the land. In this case the 
tenant holds under a.patta in which it is 

proyided that "I do-execute: this patta 

that i inlieu.of the price of Rs, 39 per year. 
as disoribed above . with. respect to the. 
land, you would be liable to deliver within 

the month of Magh every year at my house: 


78 aris of paddy. of, good quality ripe,.dry , 


and oe with reuse: and measured by. 
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any ari of 16 seers * * * * If you co 
hot deliver then I shall be entitled to 
realise the same with interest and damages 
at the rate of 4-annas per rupee." Atthe be- 

ginning of the document it is stated: 
Bhag paddy fixed 78 aris price Rs. 39.” As 
a matter of construction the learned Vakil 
for the appellant»contends that the proper 
inference’ to be drawn from the: use. of 
those latter words in the patta is that 
the ‘rent should be in kind, namely, 78 aris 
of paddy and that referénce to Hs, 39 ig 
made merely’ for the purpose of comply. 
ing with the rules relating to the stamping 
and registration of documents. 

I agree with the view expressed by Mr. 
Justice Woodroffe in the case of Bipro 
Charan Majhi v. Suchand. Roy Chowdhury 
(1) where in considering the terms of a 
document, almost identical with those þe- 
fore us the learned Judge stated that if 
the price (inthis case Rs, 39) was inserted 
merely for registration purposes it is 
strange that it should be found. as, repre- 
senting the amount fixed for the rent in: 
the body ofthe patta. In my opinion, it 
is clear from the language used that this. 
was a hoiding: at 4 money-rent of Rs. 39 
payable in paddy. As there. has been a 
failure to deliver the paddy in accordance 
with the contract the plaintiff landlord is 
entitled to recover the arrears of rent at, 
the rate fixed; namely, Hs. 39 a year. 

- I agree that thé appeal should be dis- 
m with costs, ' 


Appeal dismissed, 
d Sina Cas, 915; 12 O. L. J. 


a k . li E 
Lem a 
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ALLAHABAD HIGH COURT, 
First Ovin APPEAL No. 131 oF 1923., 
June 9, 1926. 
ps esent:;—Sir Grimwood Mears, Kr., 
Chief Justice and-Mr. Justice King. 
Musammat NAWASI BEGAM AND 
ANOTHER— DREFENDANTS—AÀPPELLANTS 
versus: 
Musammat DILAFROZ BEGAM 
—PraiNTiFF ARD Musammat ISHRAQI 
BEGAM AND OTHERS—DEFENDANTS—. . 
RESPONDENTS, ' 
C. P. C. (Act V of 1908),s. 11—Muhammadan Lou 
-Dower— Widow in possession of estate ôf husband in, 
lieu of dower—Decree. for possession is by heirs? 


[28 I. O. 1996] 


nm payment of unpaid portion of dower—Subsequent 
mit for possession without payment, maintainability 
Y f —Interest, claim as to, not put forward in previous 
suit—Res judicata—Lnterest, when to be allowed-— 
Accounts—Allowance for collections. 

The heirs ofa deceased Muhammadan instituted a 
suit for recovery of their shares in the estate of the 
leceased from his widow who was in possession of 
ihe estate in lieu of her dower-debt and obtained a 


lecree conditional on payment of a certain amount: 


which was found still due from the estate to the 
widow. They failed to make the payment and the 
widow continued to be in possession. More than 
twelve years after the date of the decree they institut- 
ed another suit for recovery of their shares in the 
estate on the allegation that the amount due to the 
widow had by that time been paid off out of the 
profits of the estate : 

Held, that the cause of action for the TE 
suit was different from the cause of action on which 
the previous suit was based and that the subsequent 
guit was, therefore, not barred by the doctrine of res 
judicata and was maintainable. [p. 980, col. 2.] 

In the above case the widow did not in het answer 
to the first suit put forward a claim for interest to be 
paid to her on the amount of the dower-debt and no 
interest was decreed by the Court to her in that suit. 
In answer to the subsequent suit she put forward a 
claim to have interest allowed to her on the dower- 


ebt: 

Held, that the decree in the former suit miast “be 
taken as having decided that no interest should be 
allowed to the widow and that the widow was, there- 
fore, precluded from.claiming interest in the subsequ- 
ent suit. [p. 981, col. 1. 

Some discretion is allowed to the Odürts in: deter- 
mining whether interest should be allowéd on the 
dower-debt due toa Muhammadan-widow who is in 
possession of her deceased husband's estate in lieu of 
dower and the disproportion between ths value of the 
astate and the amount of the dower-debt is à good 
ground for holding that interest should not equitably 
be allowed. [ibid.] 

` In taking an-account of the profits of the estate in 
the hands of the widow in such a case, an allowance 
of 10 per cent. for collections on the actual collectiong 
Rd] reasonable and should usually be allowed. 
ibid 


First appeal from a decree of the Sub- 
ordinate Judge, Farrukhabad, dated the 
8th February, 1923. 


Mr. B. E. O'Conor, Dr. SN. Ben, Messra. 


Iqbal Ahmed and Mahmudullah, . for the 
Appellants. 

Sir Dr. T.. B. Sapru and Mr.- Mushtaq 
Ahmed, forthe Respondents. 


JUDGMENT.—This appeal arises out 
ofasuit for possession of certainimmoveable 
property together with mesne profits. The 
property belonged to one Afzal Shah, who 
died on the 9th of October, 1881, leaving as 
his heirs nephew Mansur Shak and a widow 
Yamani Begam. The former was entitled 
to three-quarters of the property and the 
latter to.one-quarter. The widow retained 
possession of the whole Property in lieu of 
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her dower-debt. The nephew assigned half 
of his share to Muhammad Zaman Khan 
and Usman Shah, and then, together with 
his transferees, instituted a suit against 
Zamani Begam on the 26th of April, 1892, . 
for possession of hisshare. Zamani Begam | 
asserted her right to retain possession.until | 
her dower-debt had beet discharged. The: 
amount ofthe dower-debt and of the profits 
received by the widow were disputed but 
by the decree of the High Court, dated the. 
2nd of June, 1896, it was finally decided 
that the amountof dower-debt was Rs. 50,000: 
and after making allowance for the profits. 
received. by Zamani Begam from the estate, 
and for the debts which she discharged, 
the plaintiffs got a decree for possession of, 
the share, conditional on the payment of 
Rs. 35, 223, minus the profits accruing: from 
the date of the decree of the District J udge 
up to the date of delivery of possession. 
The plaintiffs failed to pay inp thing Sid 80. 
they remained outof possession. 

This suit was instituted on the 18th of 
January, 1919, by Dilafroz Begam,a daughter, 
of Mansur Shah, and one of bis heirs. The 
defendants Nos 3—1 are also heirs of Mansur 
Shah and have been impleaded aspra fo) ma 
defendants since they have not joined in 
the suit. The plaintiff claims a 7/72 share. 
of the property as an heir of Mansur Shah. 
The defendants Nos. land 2 are the repre: 
sentatives of Zamani Begum and are in 
possession:of the property. The defendants 
Nos. 10—29 are the representatives of the 
tramsferees, Muhammad. Zaman Khan and 
Usman Shah. 

The suit was resisted by 4he defendants 
Nos.land 2 on a number of pleas,-which 
were repelled by the trial Court..In theresult 
the plaintiff's claim was decreed subject to 
the payment of Rs. 107 minus the profits 
accruing from the plaintiffs share in the 
property between the 30th of J une, 1921, up 
to the date of recovery of possession, 

The defendants Nos. 1, and 2 have raised 
three points before usin appeal. Firstly, it is 
argued that the suit was barfed by the rule 
of res judicata. The contention is that the 
decree obtained by the plainlifi's predeces- 
sor-in-interest in 1886 bars the present suit, 
m that decree -itself is no longer enforce 
able. 

The Court below, relying mainly upon, 
the decision of this High Court in the case 
" Maina Bibi v. Wasi Ahmad (1)* held 


. (1) 51 Ind. Oas. 242; 17 A. L. J, 6299; 1 U, P. L. R 
aS ) 1 41 A. 538, | 
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that the present suit was not barred by 
reason ofthe fact that the plaintiffs pre- 
decessor-in-interest had obtained a decree 
for possession of the said property in 1896 
on condition of paying a certain sum. In 
the case of Maina Bibi a suit was brougltt 
against the widow, who was in possession 


in lieu of dower, by some of the heirs of her . 


husband in 1902 and was decreed on condi- 
tion of payment of a sum of Rs. 25,000 
within a certain time: in default of which 
the suit was to stand dismissed with costs. 
The sum was never, paid. In 1915 the 
plaintiffs, who had sued in 1902, again 
brought asuit for possession alleging that 
in the meantime the dower-debt had been 
satisfied and that they were entitled -to 


possession without payment of anything. . 


it was held that the suit would not be 
barred by the principle of res judicata as 
- the suit wasonly for adjustment of accounta 
since the decree in the suit of 1902. The 
points in issue in the suit of 1902 were 
the amount of dower, the rate of interest 
and thesum payable by the plaintiffs before 
obtaining possession, up to the date of the 
decree, 
in the suit of 1915. Also it was held that 
the plaintiffs’ failure to pay the sum neces- 
sary for recovering possession under the 
decree in the suit of 1902 did not extinguish 
their right to recover possession at a future 
date by aseparate suit. 

- The decision of this High Courtin Maina 
Bibi's case (1) was upheld on appeal by their 
Lordships of the Privy Council, whose 
judgment: is reported as Maina Bibi v. 
Vakil Ahmed (2). Their Lordships remark 
(at page 260*): “The suit out of which this 
appeal arises only asks for adjudication as 
to the account since 1903. The right to get 
immediate possession of land at the date 
when a suit to recover it is, in fact, in- 
stituted, is a wholly different thing, a 
wholly different res, from the right to re- 
cover it, at some future* time and possibly 
under wholly, altered circumstances. The 
non-fulfilment of the condition attached to 
the decree in the earlier suit only extingu- 
ished the right to recover immediate pos- 
session as actually claimed, and could not 
and did not, in their Lordships’ opinion, 
extinguish theright of the plaintiffs to the 
inheritance of, or their rights to recover 


(2) 86 Ind. Cas. 579; 47 A. 250; 23 A. L. J. 115; A. I. 
R. 1923 P. C. 63: 2 O. W. N. 189: L. R. 6 A. (P. C.) 25; 
„48 M. L. J. 667: 27 Bom. L. R. 796; 521. A. 145; 30 C. 
_ W. N. 673 (P. O3. 
"*Page of 47 A.—[Ed. 
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possession of, the lands at some futuretime."' 

These observations apply to the present 
ease, and in the face ofthis authoritative 
ruling it is impossible to hold that the suit, 
is barred by the rule of res judicata or that 
it is not maintainable. 

The next question for our decision is 
whether the representatives of the widow 
are entitled to interest upon their dower- 
debt. The amount of the dower-debt was 
fixed by the previous decree of the High 
Court in 1896 as Rs. 35,223. The defend- 
ants claim that they are entitled to charge 
interest upon this sum, and rely upon thé 
case of Maina Bibi v. Vakil Ahmed (2) 
which has’ already been referred to; and 
the case of Hamira Bibi v. Zubaida Bibi (3). 
In the case of Maina Bibi v. Vakil Ahmed 
(2) interest was allowed at the rate of 
3 per cent. but it was not definitely laid 
down that a Muhammadan widow can in 
all cases claim interest on her dower asa 
matter of right. In thecase of Hamira 
Bibi v Zubaida Bibi (4) Mr. Justice Kara- 
mat Hussain went so far asto lay down 
(at page 193*) that “a Muhammadan widow 
in possession of her husband's 'estate in 
lieu of her dower could claim interest on it, 
and that the Courts in British India should 
not refuse to grant her a decree for it on 
the ground that the Muhammadan Law 
prohibits usury." This seems to indicate 
that interest could be claimed as a matter 
of right. But when this case came before 
the Privy Council in appeal reported as 
Hamira Bibi v. Zubaida Bidi (3) their 
Lordships did not lay down any rule of law: 
to the effect that the widow was entitled 
to claim interest on dower-debt in all cases, 
butheld that she was entitled to interest 
on certain equitable considerations. l 

The Calcutta High Court in the case òf 
Bakreedan v. Ummatul Fatema (5) took the 
view that where the dower is fixed at a 
sum very much larger than the value of 
the entire property belonging to the hus- 
band, the widow is not entitled to claim 
interest on the dower. If that principle 
is applied to the present case, the defend- 
ant would not be entitled to claim interest 
since the value of the property left by the 
husband is much less than the dower. The 
value of the property. would not be more 

(8) 36 Ind. Cas. 87; 38 A. 581; 14 A. L. J. 1055; 21 C. 
W. N. 1; 18 Bom. L. R. 999; 31 M, L. J. 79; 20 M. L. 
T. 505; 4 L, W. 602; (1916) 2M. W. N. 551; 1 P. T. W. 
97; 25 0. L: J. 617; 43 I. A. 294 (P. C). 


(4) 7 Ind. Cas. 497; 33 A. 182; 7 A. L, J. 1025. 
(5) 30. L. J. 541. 
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than Hs. 18,000, whereas the dower is 
Rs. 50,000. It would appear, therefore, that 
some discretion is allowed to the Courts in 
determining whether interest should be 


. allowed, and the disproportion between the 


value of the property and the dowerisa 
good ground for holding that interest can- 
not equitably be allowed. In the present 
case we are decidedly of opinion that no 
interest should be allowed. 

But, apart from equitable considerations, 
we hold that the claim to interest is barred 


. by the principle of res judicata. In the 


earlier litigation the widow claimed mno 


interest. She certainly could and should 


have claimed interest if she had not deli- 
berately omitted such claim. So the decree 
in theformer suit must be taken as having 
decided that no interest should be allowed, 


. The widow's representatives are precluded 


from claiming interest in the present suit. 
Lastly the appellantclaims that 10 per cent 
should be allowed for the costs of collection. 
It appears from the Commissioner's report 
that 74 per cent. on collections was allowed 
on account of ordinary village expenses and 
expenses of settlement and of suits but 
nothing was allowed on account of collec- 
tion charges. The Commissioner did not 
allow anything on account of collection 
charges because no instructions to this 
éffect had been given to him. The trial 
Court allowed 24 per cent. extra on collec- 


- tions soas to raise the total allowance to 


10 per cent. Butthe appellant clainis that 
he is entitled to 74 per cent. on account of 
village expenses, etc., in addition to 10 per 
cent. on account of collection charges. In 
our opinion the allowance of 10 per cent. 
for collections is reasonable and it is usual- 
ly given in cases of this sort. It has been 
contended for the respondent that the de- 
fendant in para. 23 of the written state- 
ment did -not claim a deduction of more 
than 10 per cent both on account of village 
expenses and collection charges, and this 


is exactly what has been allowed. It ap-- 


pears, however, that the 10 per cent. which 
was asked for was on the gross rental and 
not on the actual collections, so the de- 
fendant has not received the full amount of 
allowance which he claims. We hold that 
the defendant should be allowed 10 per 
cent. on the actual collections. If has been 
agreed between the parties that on this 
finding the additional sum payable to the 
defendants comesto Rs. 2,147. We, therefore, 


add this to the amount which the plaint-. 
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iff has to pay to the defendants Nos. 1 and 


.2 before taking possession. We, therefore, 


alter the decree of the Court below to this 
extent'only that we substitute the sum of 
Rs. 2,254 instead of Rs. 107. In all other 
respects the decree of the trial Court is: 
upheld. As the respondents have succeed- 
ed on the principal issues we allow two- 
thirds of the respondents’ costs and one- 
third of the appellants’ costs in this Court 
together, in each case, with fees on the 
higher scale. We do not disturb the order 
of the lower Court as to costs. 
Z. X. Decree modified. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 206 oF 1924, 
June 7, 1926. 
Present:—Mr. Justice Ashworth, ` 
SARDAR SINGH AND orHERS— 
PLAINTIFFS—APPELLANTS 
versus , 
Musammat“BAL KUER AND orHER&— 


DEPENDANTS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 198—C. P. C. 
(Act V of 1908), s. 11-—Suit for rent by some co-sharers 
—Ex parte decree-—Subsequent suit for rent by same 
co-sharers—Plea of payment to lambardare— Right of 
plaintiffs to sue for reni—Res judicata—Payment in 
good faith. 

Some of the co-sharers in a mahal brought a suit 
to recover the arrears of rent of a holding and -ob- 
tained an ex parte decree. Some years later the same 
co-sfarers again instituted a suit for recovery of 
arrears of rent of the same holding. The defendants 
took the plea that the Lamberdars had all along been 
collecting the rents in respect of tte patti in which 
the holding in question was situated and that the 
rent for the years in suit had been paid to them by 
the defendants in good faith: _ P 

Held, (1) that the decision in the previous suit 
operated as res judicata in respect of the question 
whether for the years in respect e which that suit 
was brought the plaintiffs were entitled alone to sue 
for the rent of the holding: [p. 982 col. 2.] 

(2) that from the fac established by the operation 
ofthe doctrine of res judicafa in the previous suit ` 
the right ofthe plaintiffs to collecj the rent for the 
years in suit may be inferred, the presumption being 
that a state of things which had been shown to be in 
existence will continue to be in existence and that 
this presumption was sufficient to rebut the presump- 
tion, if any, arising that à Lambardar was entitled to 
collect the rent; [ibid.] . 

(3) that after the decree obtained by the plaintifis 
in the previous suit the defendants were bound to 
regard the plaintiffs as their landlords and that any 
subsequent payment of rent by the defendants to the 
Lambardars, even if established could not be regarded 
as having been made in good faith; [p. 983, col. 1.) 

(4) that, therefore, the plaintifis were entitled toa 
decree in the suit. [ibid F > + ovo e ovs 
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Second appeal -from a decree of the Dis- 
trict.. Judge,. Mainpuri; :dated the 6th of 
November, “1923. . M Es 

Dr. M. L. Agarwala, for the Appellants. . : 
“Mr. Baleshwari Prasad, for the Respond- 
ents. ae a Tk te 
- JUDGMENT.—Phis second .appeal 
arises out of a suit for arrears of rent 
brought by: the plaintifis-appellants against 
the defendants in respect of the years 1328; 
1329 and part of 1330 F: :The following 
facts were established. The plaintiffs are 
four of the co-sharers of the mahal in which 
the holding .in suit is situated. There are 
several other such co-sharers, and they 
include. three persons. who are Lambardars, 
namely, Ajaib Singh, ete. For the three 
years preceding the years in suit the pre- 
sent plaintifis brought a suit against the 
present defendants, and obtained à decree 
for arrears -of rent. There is-no ‘evidence 
on thefile to show that the plaintiffs alone 
out of.'the body of the co-sharers were 
entitled to collect the whole rent of the 
holding, nor is there any evidence to show 
that there is any: custom pr agreement 
whereby -the Lambardars -collected rents or 
whereby different co-sharers collected the 
whole ‘rent in respect of separate holdings. 
The defence in this suit was that the 
‘-Lambardars Ajaib Singh, ete, have “all 
along been collecting in respect of the patti 
in which the-fields in. question are situated: 
and that the rent for the years in suit 
‘was paid to them by the defendants in good: 
faith.” M 3 

The first Court came to a finding that in 
spite of there being no evidence to show 
that the plaintiffs alone were entitled to. 
collect the rent of this holding, apart 
from the previous suit in respect of the 
years 1325, 1326 and 1327 F. still the. 
effect. of this suit was. to furnish conolu- 
sive proof that the plaintiffs were entitled 
to.colleet the whole rent of this holding: 
Jt held that the payment of rent to the 
Lambardars by,the defendants was not prov- 
ed, and that even ifit were proved. such. 
payment could not in the. cireumstances 
be deemed to be paymentin good faith. 

. In appeal the District Judge held that 
the payment of rent to the Lambardars’ 
during the years in suit must be held. 
proved by the admission of these Lambar- 


dars that they had received the rent, be- ` 


cause’ such admission was against their 
interest. It further held that the Lambar- 
durs were prima facie entitled to collect, 
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the.rent.of the holding, and that the pres 
vious decree in respect of the arrears for 


the three years preceding the years in suit . 


would not rebut. the prima facie inference 
that the Lambardars were entitled toreceive 
the rent.  .. ` fog Ue 
- It is-clear that when the previous: suit 
was- brought .by the present plaintiffs for 
rent against the defendants. in respect- of 
the years 1325 to 1327 F. the suit could 
have. been successfully resisted by the de- 
fendants on the ground that the plaintiffs, 
who were only three out ofa large number 
of eó-sharers could not sué.for the rent 
without joining the other. co-sharers in the 
absence of a custom or agreément entitling 
these: .plaintiffs. to collect .the whale rent 
of the holding. So far from such a plea 
being raised. by the defendants in that suit 
the. suit was allowed to be decreed ex parte. 
This decision eperates as res judicata im 
respect of the question whether for the 
years 1325. to 1327. F. the plaintifs were 
entitled. alone to sue for the rent. It is 
urged by the respondents. Counsel, however, 
that this present suit: deals with a difer- 
ent series of years to that with.which the 
fxst suit dealt, and that for. this reason 
the first shit cannot operate as res judicata 
in respect ofthe present claim. The first 


guit is, however, decisive as to the right - 


ofthe plaintiffs to. claim the rent alone up 
to the period of time immediately preced- 
ing the present suit. If the plaintiffs had 
a right to the rent at that time, it. was for 
the defendants to prove how they lost their 
right. No attempt was made to. do this. 
From: the fact, therefore,: established by 
operation of res judicata: in ‘the . previous 
suit the right of the plaintiffs. to collect 
the rent for the years in suit may he in- 
ferred. The presumption ‘that a state of 
things whiéh has been shown to be in exist- 
ence, will continue to be in existence, [see s. 
114 (d) of the Evidence Act] is suffieient.fo 
rebut the presumption (if any) arising that 
a: Lambardar is entitled to collect rent. EY 
gay, “if any” because the present rules of 


the. Board of Revenue make it somewhat- 


doubtful whether ‘such . presumption :in: 
favour of Lambardars’ right to. collect rent 
is maintained unless there is evidence led. 
ofa custom or agreement authorising the 
Lambardars to colect rents. 

Section 198 of the Tenancy Act 
follows :— ' AR Mu LIEN 
-"(1) When, . in any suit against a. tenan 
under this. Act,. the. defendant pleads that 


NEK, 
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the relation of land-holder and tenant does 
not exist between the plaintiff and himself 
on the ground that he actually and in good 
faith pays the rent of his holding to some 
third person. 

"Ihe question of such payment of the 
rent to such third person shall be inquired 
into, and, if the question is decided in 
favour ofthe defendant, the suit shall be 
dismissed. . 

“(2) The decision of the Court on such 
question shall not affect the right of any 
person entitled to the rent ofthe holding 
to establish his title by suit in the Civil 
Court." 

At first sight itis difficult to understand 
howa tenant, who maintained that he had 
paid the rent of his holding to some person 
other than his de jure land-holder, could 
atthe same time maintain that by reason 
of this payment the relation of landlord 
and tenant did not exist between himself 
and his de jure land-holder. But the sec- 
tion is designed to smooth the path of a 
tenant, who although he has paid rent to 
some one he believed to be his land-holder, 
is confronted with the contention that the 
plaintiff was his de jure land-holder, In 
such acase it is permitted to the tenant 
to set up as his land-holder, that is to say, 
as the person to whom he was liable to 
pay rent, the person to whom he in good 
faith believed rent to be due as distinet 
from the person strictly entitled to it in 
law, In other words, the section allows 
the tenant to plead discharge of a legal 
obligation by his showing to dischargee of 
a moral obligation. The section could be 
involved by the defendants in the present 
case only if they maintained that in good 
faith they believed that the Lambardars 
were entitled to collect rent. In order to 
justify any such belief they cannot, how- 
ever, invoke a misapprehension as to the 
law. At the beginning of the period in 
suit they were bound to regard the plaint- 
ifs as their landlords by reason of the 
decree in the previous suit. They were 
not, as shown above, entitled to invoke any 
presumption that the Lambardars are en- 
titled to collect rents in view of the decision 
in the previous case. The lower Appellate 
Court erred in thinking that an ex parte 
decree could not operate as res judicata: 
otherwise its decision would have been 
correct. Me 

For the above reasons, I allow this ap- 
peal with costs in the lower Appellate. Court 
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and in this Court including .fóés` on ‘the 

higher scale in this Court, .and restore the 

decree of the trial Court. OPERE: 
Z. K. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. . 
SECOND Orvin, APeEaL No. 1333 or 1923, 
June 3, 1926. yt 
Present:—Mr. Justice Kanhaiya Lal 
Mr.Justiee Daniels and Mr. Justiee 
Pullan. i 
BALWANT SINGH AND ANOTHE£— 
PLAINTIFFS—À PPELLANTG - 
Versus se o3 
SARABJIT AND OTHERS—DEEFENDANT3— 
RESPONDENTS. bo ym at, 09 
Agra Tenancy Act (II of 1901), s. 167—Jurisdiction 
of Civil and Revenue Courts—Suit to eject -sub-tenant, 
dismissal of—Subsequent suit for ejectment in Civil 
Court, maintainability of—Sub-tenanéy and , co-ten- 
ancy, question relating to, jurisdiction to devide. 


Plaintiffs who were occupancy tenants of a holding - 


instituted a suitin the Revenue Court to eject the 
‘defendants frem a portion of the holding on the 
allegation that the defendants were their sub-ténants. 
The suit was dismissed on the finding that-the dd- 
fendants were not the sub-tenants. of the -pldintiffs 
but were joint occupancy tenants.with them. | Plaint- 
iffs then instituted a suitin the Civil Court, to eject 
tha defendants from the holdidg Bal ao A 
Held, (by the majority; Kanhaiya Eal,J., dissenting) 
that the suit was not. maintainable in the .Civik Court. 
[p. 887, col. 2; p. 988 col 1. " ra 
Per Kanhaiya Lal, J.—The decision of a Revenue 
ourt which is not competent to try a subsequent 
Merl suit cannot be set up as res judicata in answer 
to the civil suit unless by express enaotment thb 
decision of the Revenue Court is given the. fore of a 
Civil Court decree. [p. 9814, col. 2 . 
Where a Revenue Oourt Has an exclusiv jurisdic- 
tion to determine the questión of tenancy'ór sub- 
tenaney as between persons claiming to be landlord 
and tenant, the decision of the Revenue, Court on 
that matter is final and excludes the re-opening of 
the same matter in the Civil Court. '[p. 985; ool. 1. 
- The Revenue Court has, however, nó jurisdiction to 
decide any claim to or questions.relating to the 
alleged co-tenancy er exclusive right between rival 
claimants toan occupancy holding. It may incident- 


ally in deciding the question of sub-tenancy go into ° 


that matter, but any opinion that it might express on 
that point cannot be regarded as.substantially and 
directly necessary to enable if to come to a final 
decision on the question of the sub-tenancy itself. 
ibid. ` B 

| A. dun of title-to. a tenancy arising between 
rival claimante to that tenancy is a question whiéh 
is cognizable bya Civil Court. [ibid] . < 
. Second appeal from a decree of the 
Judge of the Court of Small Causes, exer- 
cising thé powers of a Subordinate Judge, 


Meerut; dated the 12th of May, 1923: 


'gub-tenants. 


4 . 
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Dr, K, N. Katju, for the Appellants. 

Messrs. P, N. Sapru and Benod. Behari 
Lal, for the Respondents. i 

Kanhaiya Lal, J.—The dispute in 
this appeal relates to two plots of land 
measuring 17 biewas which is in the occu- 
pation of the defendahts. The land forms 
part of a larger area, the other. half of 
which is in the occupation of the plaintiffs. 
The allegation of the plaintifs was that 
they were the cccupancy tenants of the 
plots in dispute, that the defendants had 
no concern with the occupancy rights of 
the said plots, and that they were wrong- 
fully denying the exclusive title of the 
plaintiffs and setting themselves up as their 
co-tenants, 

The defendants asserted that they .were 
partners in the occupancy holding of the 
plots in question with the plaintiffs, that 
the plots had been partitioned privately, 
and that the suit was barred by s.11 of 
the C. P. C. They further pleaded that the 


. suit was not maintainable and that the 


plaintiffs had no cause of action. The trial 
Court did not go into the metits of the 
claim. It dismissed the syit on the pre- 


liminary ground that the decision of the 
Revenue Court in the previous case oper- 


ated as a barto the present suit and that 
the claim was also barred by s. 167 of 
the Agra Tenancy Act. Thelower Appel- 
late Court affirmed that decree but with 
some reluctance, 

It appears that asuit-for the ejeetmerf 
of the defendants was first filed by the 
plaintiffs in the Revenue Court on an 
allegation that the defendants were their 
The defendants denied in 
that case that they were sub-tenants of the 
plaintiffs ‘and pleaded that they were 
occupancy tenants of the said plots, or in 
other words, co-occupancy tenants with the 
plaintiffs of the plots of which the land in 
dispute forms apart. The Revenue Court 
held that the plaintiffs had failed to estab- 
lish that the defendants were their sub- 
tenants,and that in all probability they 
were the co-tenants of the plaintiffs. 

The plaintiffs now seek to establish that 
they are the sole occupancy tenants of the 
said land. They do not contest the find- 
ing of the Revenue Oourt that the defend- 
ants were not holding the land in dis- 
pute ase their sub-tenants. They seek to 


. eject them as persons wrongfully claiming 


to beco-fenants of the occupancy holding 
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with the-plaintiffs. The question for con- 
sideration is whether after the decision of 
the Revenue Court such a suit is maintain- 
able in-the Civil Court. 

The Tenancy Act is mainly designed to 
regulate the relations between landlords 
and tenants, or between persons who hold 


such relationship by operation of law; 


mortgage, transfer or otherwise. The Act 
also provides for the devolution of ten . 
ancies and places some restrictions on the 
rights of tenants to transfer their holdings; 
But the object of these provisions again 
is to regulate the relations between--the 
landlord and the persons claiming to be 
successors to the holding -or transferees 
from the tenants. There are certain pro- 
visions which givethe Revenue Court the 
power to pass a decree in certain circum- 
stances which would operate as a decree of - 
a Civil Court. But subject to those pro- 
visions the suits referred to ins. 167 of 
the Agra Tenancy Act other than suits 
between co-sharers, are mainly suits intend- 
ed. to regulate the rights of landlords and 
tenants inter se. ^ 

In the suit filed by the plaintiffs against 
the defendants in the Revenue Court the 
only question for consideration before the 
Revenue Court was, whether the defend- 
ants were sub-tenants of the plaintiffs, and, 
since that matter was one which the Reve- 
nue Court was competent to decide and bad, 
in fact, an exclusive jurisdiction to deter- 
mine, the finding of the Revente Court on 
that matter must be treated as final and 
comclusive so far as it negatived the exist- 
When the 
Revenue Court, however, went further to 
say that in all probability the parties had 
divided the holdings and that the defend- 
ants were co-tenants with the plaintiffs in 
the occupancy right, it came to a decision. 
which was not .conclusive so far as the ex- 
clusive rights claimed by the plaintiffs to 
the oceupancy holdings in the present suit 
are concerned, and the cognizance of this 
guit, cannot, therefore, be regarded to that 
extent as excluded by the decision of the 
Revenue Court. 

No question of res judicata really arises 
because the decision of a Revenue Court; 
not competent to try the subsequent civil 
suit, cannot be set up as res judicata un- 
less by express. enactment the former is 
given the force of a Civil Court decree. 
The exclusive jurisdiction conferred by-s, 
167 of. the Agra Tenancy Act stands om 
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a, different footing.. Where the Revenue 
Court has an exclusive jurisdiction to deter- 
mine the question of tenancy or .sub-ten- 
“ancy, as between persons claiming to be 
landlord and tenant, the decision of the 


Revenue Court on that matter is final and 


excludes the re-opening of the same matter 
in the Civil Court. Had the Revenue 
Oourt exclusive jurisdiction to determine 
the question of the co-tenancy as between 
the parties to the present suit, the deci- 
sion of the Revenue Court thereon would 
similarly be final and exclude the re-open- 
ing of the same matterin the Civil Court. 
But the Revenue Court had no jurisdiction 
to decide any claim to or question relating 
“to an alleged co-tenancy or exclusive right 
between rival claimants to an occupancy 
holding. It may incidental in deciding 
the question of sub-tenancy go into that 
matter, but any opinion that it might ex- 
press on that point can hardly be regarded 
as substantially and direetly necessary to 


enable it to cometo a final decision on the 


question of the sub-tenanoy itself. 

As pointed out in Bhup v. Ram Lal (1) 
and Jagar Nath v. Ajudhya Singh (2) a 
question of title to a tenancy arising be- 
‘tween rival claimants to that tenancy is a 
question which is cognizable by a Civil 
Court. Onthe same principle a question 
between rival claimants by succession to 
an occupancy holding has been held to be 
within the competence of the Civil Court 
[Najibulla v. Gulsher Khan (3)] 1f the 
Revenue Court decides that there was a 
relationship of landlord and tenant betweeh 
the parties any attempt to circumvent that 
decision or re-open the same subject- 
matter by asuitin the Civil Court would 
obviously be open to the objection that the 
decision of the Revenue Oourt, affirming 
the existence of such relationship, prevents 
. that matter from being agitated again in 
-any formin the Civil Court, But if the 
finding of the Revenue Court happens to 
be that no such relationship exists, it is 
open to each party to fall back upon such 
other. title ashe might claim and get it 
determined by the proper Court. In Tursi 
v. Mohan (4) where, in à previous suit for 
ejectment, the parties came to terms and 

ta decree was passed whereby the defend- 
\ant became entitled to hold the land for 


Nu T2 : 

Vd) 11 Ind. Cas. 268; 23 A. 795; 8. A. L. J, 1009, 
NG?) 17 Ind. Cas. 376; 35 A. 14; 10 A. L. J. 408. 
*(3) 1 Ind. Cas. 594; 31 A. 348; 6 A. L. J. 343. 
(4) 35'Ind, Cas. 302. . . 
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five years, and subsequently in another suit 
for ejectment it was held by the Board of. 
Revenue that the defendant was not a sub-. 
tenant, it was held by this Court that a 
suit brought by the plaintiff for the eject- 
m&nt ofthe defendant asa trespasser was 
cognizable by the Civi] Courte In Mukhram 


_v.Chhajju(5) where a suit was brought by the 


plaintiff in the Revenue Court, alleging that, 


the -defendants had got their names entered . 


without his. consent and prayed for his > 
ejectment as a tenant it was held that a sub-, 
sequent suit brought by the plaintiff for the 
ejectment of the defendant, after the former 
suit had failed, was not barred by the rule 
of res judicata or excluded from the cogniz- 
ance of the Civil Court. In Ammar v. 
Govind (6) where a suit for arrears of rent 
was brought by the plaintif against the 
defendant, alleging that the latter was his 
sub-tenant inthe Revenue Court, and a 
cross-suit was filed by the latter against the 
former in the Civil Court for a declaration 
of his title as a joint occupancy tenant of. 
the lands in dispute with the former it was 
held that the suit filed by the latter was 
maintainable. The main ground upon which 
that judgment proceeded was that no suit 
of the character then before the Court was 
included in the Schedule referred to in s. 
167 of the Agra Tenancy Act, and that a 
suit between persons claiming to be co- 
tenants could only be entertained by the 
Civil Court. : ; 
The learned Counsel for the defendants 
has referred to the decision in Baljit v. 
Mahipat (7) but no differentiation seems to - 
have been there made between a question 
of sub-tenancy and a question of alleged 
co-tenancy or rival claims to an occupancy 
holding and both were treated alike as 
matters which the Revenue Court was ex- 
elusively competent to determine: A ques- 
tion of sub-tenancy may be excluded by 
the decision of the Revenue Court, but if 
the alleged sub-temancy is negatived there 
is no reason why the determination ofany . 
other question of title, arising on the find- 
ing that no such sub-tenaney existed should 
be excluded from the determination of the 
Civil Court. . 
It is useful'in this connection to refer 
by way of analogy to s. 34 of the Agra 


(5) 50 Ind. Cas, 734; 17 A. L. J. 646; I U. P.L. R 
4 P 


A.) T4. 
) i 88 Ind. Cas. 247: 47 A. 616; 23 A. L. J*449; L. 


R. 6.4. 168 Rev.; A. I. R. 1925 All. 46 


5. 
“yy 49. Ind. Cas, 118; 17 A. L. J. 60; 41 A. 203, 
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‘Tenancy Act. That section. provides that 
a person occupying land without the con- 
gent of the land-holder shall belisble for 
the rent of that land at the rate payable 


in the previous year, or, if rio rent was: 


payable in the previous year, at such rate 
as the Court may determine -to be fair and 
equitable. A persoh who thus takes pos- 
. gession of land withoutany right can be 
charged with .a fair amount of rent for the 
occupation of the land. If the landlord 
chooses to accept him as a tenant he can 
gue him for the recovery of rent at such 
rate.as the Court may determine, and he 
ean even proceed against him by eject- 
ment, treating him as such a tenant. But 
if the Revenue Court finds that he has 
been in possession with the consent.of the 
land-holder. under an adverse right and 
eannot be made liable for rent under that 
.provision by reason of the length of his 
occupation or otherwise, itis open to the 
land-holder to fall baek upon his title and 
to sue for his ejectment in the Civil Court, 
though he had elected in the previous pro- 
ceeding to treat him as a‘tenant;and the 
decision of the Revenue Courf, determining. 
that: the person occupying the land was 
not liable to rent; whatever may be the. 
ground on which it may be based, would 
not bar the determination of the matter 
in the Civil Court. Section 202 of the Agra 
Tenancy Act affords a similar analogy 
where ‘a reference is made by a Civil Court 
in a suit in whicha tenancy isset up by 
the -defendant and the finding of the 
Revenue Court on such reference is that 
no such tenancy exists. Section 167 of the 
Agra Tenancy Act is limited to the subject- 


matter of the suits referred to in thatsec- | 


tion but the subject-matter before the 
Revenue Court in the present instance was 
the question of the alleged sub-tenancy, 
and though the finding on that matter may. 
be conclusive as between the parties to: 
that proceeding for the? purpose of the 
Revenue Court, that finding, if it does not 
affirm the tenarfcy, does not bar thé deter- 
mination of any other rights claimed by 


the parties inter se in respect of the holding 


in question. i 

It-is urged on behalf of the defendants- 
respondents that the -plaintiffs are trying 
to circumvent the decision of the Revenue 
Court by seeking: to set: up'an exclusive 


right to the occupancy holding in question: 


in contravention of .that finding. But the 


plaintiffs are entitled. £o. circtimvent nay 


y do: oiNGH V. SARABJIT, 


a : ui 
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discard the decision ofthe Revenue Court, 


if the Revenue Court’ goes beyond the 


question of sub-tenancy which it had an. 
exclusive right to determine and determines e 


a question as to co-tenancy which it has no 


such exclusive right to decide. : 


The plaintiffs virtually abide,by the find- 


ing of the Revenue Court that no sub-. 
tenancy existed between them and the de-. 
They do not mention in the: 


fendants. 
plaint that the defendants are still their 
sub-tenants. They do not seek to eject them 


as such. Theyseek to eject them as rival. 


claimants to the occupancy holding or as 


persons who are denying their exclusive. 
title to the occupancy holding, and as such. 
the determination of that matter falls outside : 
the scope of the subject-matter of the suits. 
referred to in s. 167, and is not barred from . 


the cognizance of the Civil Court. 


It can hardly be argued that the plaintiffs | 


wanttoeject the defendants still as sub- 


tenants forthe cause of action alleged in. 


the plaint is the denial by the defendants 


of the exclusive right of the plaintiffs to. 


the occupancy holding in question and the 
defendants themselves 


for their ejectment as trespassers. | 
valuation of a suit by the plaintiff can. 


hardly afford any real indication as to the. 
nature of his claim, specially where the. 


claim is, as here, not, for possession of a 
proprietary right in the land but only for 


the possession ofa tenant right valued at. 


tke annual.rent assessed on the occupancy 
holding, as distinct from the sub-tenancy. 


The appeal, therefore, ought, in my opin-. 


ion, to be allowed and the suit remanded to 
the ‘trial Court for decision on the merits. 
Daniels, J.—The plaintiffs in this case 
sued the defendants in the Revenue Court 
for ejectment as their sub-tenants. The 


Revenue Court dismissed the suit on the. 
ground that the defendants were not sub-. 
tenants but joint occupancy tenants, with. 
the plaintiffs. .This decision was’ .upheld, 
by the Commissioner in .appeal.-, The. 
plaintiffs then brought the present suit in, 
the Civil Court for the ejectment of the. 
The question is whether the, . 
suit is maintainable. The question of law: 
which has led to this appeal being referred ; 


defendants. 


to a Bench of three Judges is whether. it is 
open to a plaintiff whose suit for ejectment 
of thé defendants. as his sub tenants has 
been réjected by the Revenue: Coutts on a 


have understood . 
the claim, as stated in their own written, 
statement as a claim brought against them ` 
The, 
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finding that they were. co-tenants to come 
to the Civil Court and sue for their eject- 
ment as a trespassers. On the pleadings 
in this case that general-question does not 
really arise. The plaintiffs, as the learned 
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Finally in para. 6 the suit is valued at one 
year's rentas in the case of a suit for eject- 


. ment unders. 58 of the Tenancy Act and 


not as a suit for possession against a tres- 
passer under s. 7 (v) of the Court Fees Act. 


Munsif pointed out, nowhere in their plaint *Reading the plaintas a whole the suit is 


asserted that the defendants were tres- 
passers, or if so, when they became such. 
They nowhere asserted that they entered 
upon the holding unlawfully or without 
their consent. Their plaint is nothing more 


or less than an attempt to get behind the - 


decision of the Revenue Court on the 
question of sub-tenancy. In para. 1 the, 
plaintifis assert their own occupancy rights. 
In para. 2 they deny that the defendants 
have any concern with the occupancy rights 
in the holding. The plaint carefully re- 
frains from saying that the defendants. 
have no concern with the holding itself. 
The same paragraph then refers to the 
Revenue suit, states that the defendants 
wrongfully alleged themselves to have 
occupancy rights and denied the plaintiffs" 
right and concludes by saying that the 
Revenue Court, “thinking that the relation- 
ship of zemindar and tenant was not prov- 
ed” dismissed the plaintiffs’ claim. The 
suggestion appears to be that this was an 
erroneous view on the part of the Revenue 
Court. Paragraph 3 runs as follows :— 

"The aet of the defendants is altogether 
improper and they want to take an 
ündue advantage of the friendship. Now, 
the defendants want to snatch away the 
plaintiffs occupancy holding which is 
likely to jeopardise the rights of the plzint- 
ifs. The plaintiffs asked the defendants 
several times to leave the land but they did 
not hear. The plaintiffs are obliged to sue.” 
“The suggestion here appears to be that 
the defendants have taken advantage of the 
plaintiffs’ "kindness in allowing them to 
cultivate the land by wrongfully asserting 
an occupancy right to which they are not 
entitled and thereby injuring the plaintiffs’ 
fights. There is no suggestion that the 
defendants entered on theland unlawfully. 
Their improper act was the assertion of 
Occupancy rights. In para. 4the cause of 
action is said to have arisen when the de- 
fendants denied the plaintiffs’ right. As to 
this it is well-established that the denial of 
his..landlord’s title by an agricultural 
tendnt does not convert him into a tres- 
passer. Bechu Sahu v. Nand Ram Das (8). 
"i g> d n 


(8) 24-Ind. Oas. 700: 12 -À: L; J. -902. 


nothing more than an attempt to obtain 
from. the Civil Court a reversal of the 
dicision ofthe Revenue Court in a matter 
within its exclusive jurisdiction and it is 
now established beyond the possibility of 
doubt that no such suit will be entertained: 
by the Civil -Court, I need only refer 
among numerous other cases to the case of 
Ram Singh v. Girraj Singh (9) and the 
recent Full Bench case of Fateh Singh v. 
Gopal Narain Singh (10). 

I would, stherefore dismiss the appeal 
with costs including fees on the higher 
scale. | 

Pullan, J.—The question whether a 
tenant who has sued to eject a sub-tenant 
in the Revenue Court, and failed on the 
ground that the defendant is a joint tenant, 
can bring afresh suit in the Civil Court, 
has given rise to conflicting decisions in 
this Court.* I do not propose to attempt to 
reconcile those decisions for, in my opinion, 
they are irreconcileable. The .reason for 
the conflict is that thereare two principles 
which the Courts have followed, and those 
two principles are bound to clash. The 
first is the principle underlying the whole 
tenancy law that the determination of 
tenants’ rights is a matter for the decision 
ef the Revenue Courts, and the second is 
the’ principle that the rights of tenants. 
inter se must be determined by the Civil 
Courts. gx 

The decision of the present case depends 
on whether the former or the latter princi- 
ple should be applied. Af the conclusion 
of the suit in the Revenue Court the plaint- 


iffs were faced with the position that the .- 


defendants could not be ejected from a 
portion of the otcupanoy tenancy, and would 
unless the Civil Courts could be succesg-e 
fully invoked remain on fhat portion of the 
holding with rights in no way inferior to 
those ofthe plaintiffs. We are not asked 
to consider that the decision of the Revenue 
Court operates as res judicata, and I am not 
prepared tosay that no suit could have been 
brought by the plaintiffs in a Civil Court to 
establish their rights as against those of the 
(9) 26 Ind. Cas. 731; 37 A. 41;.12 A. L. J. 1959. 


(10) 89 Ind. Cas. 1013: 48 A. 88; L. R. 6 A. 208 
Rey.; A. IR. 1929 All. 037; 33 A. L. J. 941; 
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defendants. But what I am prepared to 
find is that thesuitas actually brought is 
one which is barred by s. 167 of the 
Tenancy Act. This appearsfrom the plaint 
itself, Omitting the irrelevant allegations 


as to motive the plaint may be re-stated as* 


follows. (1) The plaintiffs are occupancy 
tenants of the land in Suit. (2) The defend- 
ants have no occupancy rights in the land 
in suit, but refuse to give up possession 
relying on a decision of the Revenue Court. 
(3) The relief sought is ejectment. The 
cause of action is said to have arisen when 
the plaintiffs right was denied in the Reve- 
nue Court, and the Court-fee is that pre- 
scribed for a suit for ejectment of a tenant 
holding over. 

This is nothing more nor less than a 
second ejectment suit, and although the 
defendants are not described as sub-tenants 
they are certainly not described in any 
other definite manner. This is not an 
attempt to obtain a judicial decision as to 
the rival claims of two tenants, but to eject 
in the Civil Court the parties whom the 
Revenue Court hasrefused to eject on pre- 
cisely the same grounds. ° 

The first suit was one exclysively cogniz- 
able by.the.Revenue Court, and the second 
suit is in reality indistinguishable. It is 
the true object of the suit which must be 
considered in order to decide in what Court 
it should be heard, and the true object of 
this suit was to eject the defendants who 
had already been treated by the plaintiffs 
as sub-tenants, and who are stil, in facts 
treated as sub-tenants. 

In his judgment in the reported case 
Baljit v. Mahipat (7) Mr. Justice Piggott 
suggests that there is some defect in the 
Tenancy Act which might -be removed by 
further legislation. One possible remedy 
would be to extend the right of appeal to 
the District Judge to cases where the Reve- 
nue. Court of first instance has found that 
there is a co-tenancy. . . 

. As the lawstands I am of opinion that 
this suit was barred by s. 167 ofthe Ten- 
ancy Act, and agree with the order pro- 
posed by Mr. Justice Daniels. 

By the Court.—In view of the opinion 
of the majority this appeal is dimissed with 
costs including fees in this Court on the 
higher scale. 

Z. K. 


* 
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CALCUTTA HIGH COURT. . 
APPEAL FROM ORDER No, 152 or 1924. 
December 8, 1825. 
Present:—Justice Sir William Ewart 
Greaves, KT.,and Mr. Justice Panton. 
ABDUL GAFUR-—JvbpaMENT-DEBTOR— 
APPELLANT ‘ 
versus < 
MANNALAL AGARWALA AND OTBERS— 
DECREE-HOLDERS AND JUDGMENT-DHBTOR 
— RESPONDENTS. 

Principal and surety—-Surety agreeing to pay decre- 
tal amount in case of default by judgment-debtor— 
Time granted to judgment-debtor, effect of —Surety, 
liability of. 

A certain debtor was arrested before judgment in 


“a money suit and the appellant became surety for 


him. The surety bond provided that the appellant 
was to be liable in case the suit was decreed against 
the defendant and the decretal amount was not rea- 
lised from him in execution. Eventually a compro- 
mise decree was obtained in the suit whereby a period 
of one month was given to the defendant within 
which the décretal amount was to be paid. The judg- 
ment-debtor failed to pay the amount and thereupon 
the decree-holder attempted to enforce the liability of 
the surety for the decretal amount: 

Held, that having regard to the fact that the decree 
which was obtained against the defendant was not 
immediately capable of execution against him, it was 
no longer enforceable against the surety under the 
surety bond. [p. 989, col. 1.] 

Appeal against an order of the Officiat- 
ing Subordinate Judge, Jalpaiguri, dated 
the 12th of February, 1924, affirming that 
of the Munsif First Court at Jalpaiguri, 
dated the 16th of January, 1923. 

‘Mr. Atul Chandra Gupta and Babu Ra- 
dhicaranjen Guha, for the Appellant. 

Babu Santosh Kumar Bose, for the Re- 


spondents. 
JUDGMENT. 

Greaves, J.—This is an appeal against 
an order passed by the Officiating Subordi- 
nate Judge of Jalpaiguri affirming an 
order of the Munsif of the First Court of 
the same place. The matter is a short 
one. A certain debtor was arrested before 
judgment in amoney-suit. The appellant 
became surety for him and the surety bond 
provided thas the surety was to be liable 
in case the suit was decreed against the 
defendant and the decretal amount was 
not realised from him in execution. Even- 
tually, a compromise decree was obtained 
in the suit whereby Rs 80 claim was re- 
mitted and a period of one month was 
given within which the money was to be 
paid. The judgment-debtor asa result of 
the execution proceedings paid two sums 
of Rs.150and Rs. 50 and decamped. There- 
upon the decree-holders attempted in these 
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proceedings to enforce the liability of the, 
surety for the balance of the decretal 
amount. The surety has taken a point 
that heis not liable because one month 
was given by the compromise decree for 
payment of the decretal amount and he 
says that as this time was given to the 
judgment-debtor without the surety’s con- 
sent he bas been released from his surety- 
ship. We think that this contention is 
correct. The lower Appellate Court seems 
to consider that in default of evidence that 
the surety did not agreeto the compro- 
mise the decree-holders are entitled to 
suceeed. But we do not think that this is 
really the point at issue. We think that 
one has got to consider whether by the 
terms of the,suretyship bond it was in the 


contemplation of the parties that a decree. 


would be obtained which was not imme- 
diately capable of execution and I cannot 
think myself, that in a surety bond of this 
form it can be taken to be in the con- 
templation of the parties that there 
should beany delay in the execution of 
the decree. Surely, the surety could not 
have contémplated the liability continuing 
for ‘an indefinite number of years which 
would be the case if the respondents’ con- 
tention is ‘correct. This being so we think 
that the decree is no longer enforceable 
against the surety under the terms of the 
surety bond having regard to the fact that 
the compromise decree which was obtained 
was not immediately capable of execution 
against the judgment-debtor. For'these rea- 
sons the order of the lower Appellate Court 
is set aside and the appeal is allowed" 

The appellant will be entitled to his costs 
jn this and in the two Courts below. 

We assess the hearing-fee in this Court 
at two gold mohurs. 
. Panton, J.—I agree. 

Z. K. Appeal allowed. 





ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 205 
oF 1925. . 
'June 3, 1926. 

Present : —Mr. Justice Sulaiman. and 
Mr. Justice Mukerji. 
SHEIKH USMAN AND OTBERS-- 
DEFENDANTS—APPELLANTS 


versus l 
MOHAMMAD SHAFI KHAN 
" —PLAINTIFF— RESPONDENT. 
. Pre-emption—Sale or morigage—Oral evidence, 
missibility of. 


ad- 
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In a suit for' pre-emption it is open to the plaintiff 
to show from circumstantial or oral evidence that the 
‘transaction in dispute although ostensibly a mort- 
gage is really asale. [p. 990, col. 1.] l 


Appeal from am order of the District 


~vudge, Azamgarh, dated the 8th of Octo- 


ber, 1925. 


Mr, P. L. Banerjt, for the Appellants. 
Dr. M. Waliullah, for the Respondent. 


JUDGMENT. 


Sulaiman, J.—This is a defendants’ 
appeal arising out of a suit for pre-emp- 
tion. The plaintiffs claimed to pre empt 
property transferred under a deed which 
‘ostensibly was a simple mortgage-deed 
under the following circumstances :— 

A one-anna four-pies share had been 
originally mortgaged with possession by 
the transferor to the plaintiff himself for 
Rs. 1,100. Subsequently the transferor exe- 
cuted the document in question transfer- 
ring two-thirds out of one-anna four-pies 
share and leaving the entire amount of the 
first mortgage in the hands of the transferee 
for paymert to the plaintiff. The profits 
of the property transferred admittedly 
amounted to Rs. 30, Even calculating con- 
sideration at the rate of 2 per cent, per 
mensem (i, e., 50 years’ purchase) the value 
of the property could not exceed Rs. 1,500 
which was the ostensible mortgage-money. 
The document, however, made it clear that 
the money could be recovered. from the 
property and there was no personal under- 
taking by the transferor to pay the amount. 
The time fixed for payment was seven 
years, within which ‘the mortgagor could 
not redeem the property. After the lapse 
of the fixed period the principal and inter-. 
est would amount to at least Rs, 4,000 
and it would be impossible for the mort- 
gagor to redeem the property on payment 
of that amount. As time passed the mort- 
gage-debt  weuld  inerease stil more. 
There was in addition to this some oral 
evidence also a&dduced by the parties. 
Having regard to all these circumstances 
&nd the terms of the mortgage-deed the 
learned District Judge has come to the con- 
clusion that the transaction though clothed 
in the garb ofa mortgage was in reality a 
sale, andthat the intention of the parties 
was that the transferee would by redeem- 
ing the first mortgage enter into effective 
possession of the property without any risk 
of redemption. 
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e The learned Advocate for the appellant 
contends that it was not open to the lower 
Appellate Court to find that this transac- 
tion was a sale when on the terms of the 
deed itselfit was short of an out-and-out 
sale. But the learned District Judge has 
pointed out that the plaintiff pre-emptor 
is not bound by'the terms of the deed and 
is entitled to show that the real transaction 
. between the parties was that of a sale, 
though it was clothed in the garb ofa 
simple mortgage, the object being to defeat 
his claim. There can/be no doubt that it 
was open to the plaintiff to Show from cir- 
cumstantial or oral evidence that the real 
transaction was one ofa sale and not a 
mortgage. Once that is satisfactorily prov- 
ed, the transfer becomes liable to pre-emp- 
tion though the document, as it stands, may 
ostensibly appear to be a mere simple mort- 
gage. The findings of the learned District 
Judge on this point, therefore, must be ac- 
cepted. ` 

The learned. Advocate for the appellant 
relies on two cases of the Oudh Court, 
namely, Majida Bibi v. Malik Fazl Karim 
(1) and Shamshad Ali Khan y. Dharam 
Singh (2). In both these cases, however, 
the findings: were that the transactions in 
question were not in reality sales bul were 
mortgage transactions. It was then held 
that the transactions following short of 
sales were not liable to pre-emption. In 
the first mentioned case at page 15* it was 
pointed out that the plaintiff's allegation 


that the two respondents had really enter. 


ed into a transaction of sale fraudulently 
in order to defeat her right of pre-emption 
had not been proved. On failure to prove 
this it was furtherargued on behalf of the 
appellant that the mortgage was liable to 
pre-emption. Such a contention, of course, 
could not be accepted. Similarly in the 
last mentioned case the trial Court had 
disbelieved the plaintiffs evidence that 
the transactions were really sales and the 
‘Appellate Court accepted that finding. 
“The case was then argued on the supposi- 
‘tion that the. transaction. was a mortgage- 
„deed and it was then held that the trans- 
‘action being short ofa sale there could be 
no right to pre-empt, even though the 
chances of redemption were very remote, 
"These cases, therefore, are clearly distin- 
.guishable. Reliance is further placed on 
" "(1 19 Ind, Cas. 679; 16 O. C. 9. 

3. 2) 95 Ind. Cas. 747, 29 O. O. 101. 

*Page of 160, O,—[Ed.] M 
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behalf of the appellant on the case of 
Tameshar Tiwari v. Mahadeo Dube (First 
Appeal from Order No.173 of 1921 decided 
on the 23rd of March, 1922). The learned 
Judges who decided that ease thought that 


ethe finding of the District Judge that the ` 


transaction wasa sale was not binding on 
them because he had relied on the evidence 
of a witness named: Satnarain who had 
merely expressed his opinion.’ Further- 
more, itis not clear from the judgment in 
what way the simple mortgagee was to'ob- 
tain possession of the property otherwise 
than by purchase of the property at auction 
in execution of his own decree. On the 
other hand in the case of Mohammad Hus- 
sain v. Sheikh Abdul Fateh (Second Appeal 
No. 485 of 1925), the finding of the Dis» 
-trict Judge that the transaction though.in 
the form of a mortgage was in reality a 
sale, was upheld and it was pointed out 
that the plaintiff not being a party to the 
transaction and the transaction being intend: 
ed: to defraud him, was not bound by the 
terms of the document and was entitled : 
to challenge it and show that it was really 
a sale transaction. l 
I would -accordingly dismiss this appeal, 
Mukerji, J.—1n view of the impor: 
tance of the question raised I- would like 
to add a few words to the judgment of my 
learned brother, with which I agree. "The 
plaintiff respondent is a usufruetuary mort 
gagee ofone-anna four-pies. The mortga- 
gor, executed a simple mortgage in respect 
of 2/3rd share out of this property in favour 
of the appellants and left a part of the con- 
sideration. money with the appellants to 
pay off the plaintiff. The defendants-ap- . 
pellants were strangers to the village. The 
plaintiff thereupon brought the suit, out ` 
of which this appeal has arisen, on the 
allegation that the mortgagor. and the ap- 
pellants virtually decided upon the sale: of 
the 2/3rds share and-did-effect it though in 
the form of a mortgage. From the cireum- 
stances attending the transaction the Court 
below came to the conclusion that the mort- 
gagor andthe appellants had agreed that 
the saleshould be effected of the 2/3rds share. 
The lower Appellate Court differing from 
the Court of first instance. remanded the 
suit for the re-trial of the remaining issues, 
In this Oourt it has been contended that 
it was not open to the lower Appellate 
Court to treat a deed of mortgage as a deed 
of sale. The plaintiff not being a party to 
‘the transaction it was open to him to. show 
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the real nature of the transaction. It isa 
question of pure fact whether the transac- 
tion into which certain parties entered was 
to be one of sale or to be one of mortgage. 
“E has nothing to do with the form in which 
the transaction was clothed. It was open 
to the plaintiff to point out the real nature 
of the transaction (whatever the ostensible 
form ofit might be) and it was open to 
the Court to find out if that allegation of 
the plaintiff wasright. The learned Judge 
in the Oourt below has pointed out the 
circumstances under which he found that 
the transaction between the mortgagor and 
the appellants wasone of sale, ‘hese cir- 
cumstances, in my opinion, perfectly justify 
the learned Judge in arriving atthe con- 
clusion. That being so, the question is 
. whether s. 16 of the Pre-emption Act ap- 

plies or not. In my opinion the rule of law 
must apply because it has been held that 
the transaction was one of sale. < 

The learned Counsel for the aprellants 
, has relied on two Oudh cases which have 
been referred to in the judgment of my 
learned brother. It is sufficient to point 
out that in both the cases the finding was 
that the transaction was not one of sale but 
one of à mortgage although the parties 
wanted to defeat & right of pre-emption. 
Allthat was said in these cases was that 
where the transaction does fall short of a 
Bale could not be defeated by an intend- 
- ing pre-emptor by saying that the parties 
wanted to defeat his right of pre-emption. 
The finding in- this case is that the trans- 
action was meant to be and was in effect 
a sale, although its form was something 
different. In my opinion this circumstance 
differentiates those two cases. 

An unreported case of this Court has 
again been shown and it has been dealt 
with by my learned brother. There this 
Court did not accept the finding of the 
learned Appellate Judge because it was 
based on the opinion of a witness. We 
do not know what the learned Judge would 
have said if they could have accepted the 
finding asa good finding of fact. 

I agree, therefore; that the appeal should 
be dismissed. 5 

By the Court.—The appeal is dismiss- 
ed with costs including fees in this Court: 
on the higher scale, 


'Z. K, , Appeal dismissed, 
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PATNA HIGH COURT. 
LETTERS Patent APPEAL No, 29 oF 19:6. 
June 18, 1926. 

Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. 
DINDAYAL SINGH AND oTBERS— 
PLAINTIFFS—APPELLANTS 

VETEUS > 

RAJ KESHWAR NARAIN AND OTHERS 

—DEFENDANTS— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 70 (2), (4)— 
Appraisement proceedings— Notice to parties, service of 
— Report to Collector—Opportunity to parties to make 
objections— Procedure, 

There is nothing ih sub-s. (2) of s. 70 of the Bengal 
Tenancy Act which requires that notice should be 
served personally upon the parties and no particular 
method of serving the notice is prescribéd in the Act. 
In order to comply with the provisions of the section 
all that is necessary is that the parties should in one 
manneroranother be given notice of the fact that 
the amin is about to make an appraisement. For 
instance if the amin goes to the village and gives 
notice to all and sundry either by informing them 
personally or by leaving nofices at their houses that 
he is about to make the appraisement, that is prima 
me a compliance with the provisions of the section. 

that is done then it lies upon those who complain 
that the section has not been complied with to come 
forward and give evidence that they in fact had no 
notice. [p. 993, col. 1 

Where the provisions of sub-s. (2) of s. 70 of the 
Bengal Tenancy Act have been complied with, the 
Collector is not bound to give a fresh notice to the 

arties under sub-s. (4) of the section. It is enough 
if sufficient time is given before the Collector passes 
his final order to enable the parties to come forward 
and make their objections. |p. 992, col. 2.] 


Letters Patent Appeal against a judgment | 
of Mr. Justice Adami, dated the 10th Feb. 
ruary, 1926, overruling a decision of the Sub- 
ordinate Judge, Gaya, dated the 24th Janu- 
ary, 1923, modifying that. of the Munuwif, 
Gaya, dated the 16th February, 1922. 


Mr. S. N. Rai, forthe Appellants. 

Mr. $. Dayal, for the Respondents. 
JUDGMENT. . 
Miller, C. J.— This is an appeal under 
the Letters Patent from a decision of Mr. 
Justice Adami, overruling the decree of the 
lower Appellate Court. "n 
The suit was brought by the appellants 
who werethe tenants of Mauga Rampur Uber 
against their landlords claiming a declara- 
tion that a decree passed under s. 69 of the 
Bengal Tenancy Act, dated the 12th January, 
1920, in favour of the defendants Nos. 1 to 3. 
by the Sub-Divisional Officer of Jahanabad’ 
was quite fraudulent, and fit to be set aside 
and that the said defendants: had no right, 
to realise the amount covered by sucha 
fraudulent decree. . The decree which ig 
complained of in the plaint i8 one passed 
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under s. 70 of the Bengal Tenancy Act and 


not under s. 69 as stated in the plaint. 
Both these sections, however, have refer- 


ence to the same subject-matter and relate: 


to appraisement of produce rents at the 
instance of either the landlord or the tenant 
in certain cases. I may say at the outset 
that the case gf fraud set up by the plaint- 
iffs was not establiskéd and their evidence 
in this respect was not accepted by either 
the trial Court or the Subordinate Judge 
in appeal. The case, however, upon which 
they succeeded in the trial Court and in 
the Court of Appeal was that no notice had 
been served upon the plaintifis who con- 
stitute some of the tenants in the village 
under the provisions of s, 70 of.the Bengal 
Tenancy Act. That section provides in 
effect that the Collector may.appoint an 
officer giving him certain directions as to 
the making of an appraisemont referred to 
in s. 69 of the Act, and sub-s, (2) of s. 70 
says that “The officer shall, before making 
an appraisement or division, give notice 
to the landlord and tenant of the time and 
place at which the appraisement or division 
will be made; but if either the landlord or 
the tenant fails to attend either personally 
or by agent, he may proceed ex parte,” 
Then under the remaining provisions of the 
section the officer having made his ap- 
praisement must submit it to the Oolleetor 
and by sub-s. (4) the Collector shall -consi- 
der the report and, after giving the parties 
.an opportunity of being heard and making. 
such enquiry (if any) as he may think ne- 
cessary, shall pass such order thereon as,he 
thinks just. 


The case apparently set up by the plaint- 


iffs before the trial Court was that. they or 
gome of them had not been personally 
gerved with any notice under the provisions 
of sub-s. (2) of s. 70. The facts found by 
the Munsif of the trial Court were that in 
some cases the notice had been served per- 
sonally, in other cases the tenants had re- 
fused to accept the notice and in some cases 
the tenants could not be found personally, 
but where they-were not personally served 
the notices were affixed at their houses 
which is ‘a well-known form of service 
when persons cannot befound. It was also 
found that some of the tenants who were 
apparently either the jet ravyats or import- 
ant tenants in the village appointed a man 
called Jit Narain to be their salis and look. 
after the interests of the tenants in the 
appraisement, The Munsif finally came to 
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this conclusion that he thought that the 
plaintiffs had full knowledge of the pro- 
ceedings, in other words, he considered that 
they had been served either personally or 
by affixing the notices upon their houses 
and that in fact thev had full knowledge 
of the proceedings. He considered, how- 
ever, that, although proper notice was given 
within the meaning of sub-s. (2) neverthe-. 
less under sub.s. 4 they were not given any 
notice so as to give them an opportunily 
of being heard upon the amin's report. The 
reason why the Munasif arrived ,at the con- 
clusion that the plaintiffs had not been 
given an opportunity of being heard before 
the Collector in objection -to the amim's 
report appears to have been that there was 
nothing in the ordersheei to shew that 


any notice had been served upon them to. 


appear before the Collector and take objec- 


tion, if they thought fit, to the amin’s report.. 


What the Collector in fact did was, affer 


receiving the report, he kept his final © 


order pending for a week to enable the 
parties, if they had any objection, to come 
forward. and represent it before him, and, 
in my opinion, this being, I think, a mixed 
question of fact and law, it seems tome 
that that was quite sufficient compliance 


with the provisions of s. 70, sub-s. (4) be-. 


cause, assuming that proper notice is given. 
under sub-s. (2), then the parties know 
exactly what has been done by the amin 
when he made his report. They do. in 
practice appoint a person to represent 
them known as a salis. He and the amin 
together between them discuss, and possi- 
bly dispute as to the amount of the produce 
in each of the fields and between them 
they eventually arrive at the proper amount 
of produce. At all events the tenants 


have that opportunity of knowing exactly . 


what is contained in the amin’s report long - 


before it goes to the Collector. Therefore, 
ifthey have any objection to make and if 


sufficient time is given before the Collector 


passes his final orders to enable them. to 


come forward and make their objections, | 


that is,in my opinion, a proper compliance 
with the provisions of sub-s. (4) and no 
further notice is required upon. the tenants 
to enable them to come and make their 
objections. 7 
When the case went to the Subordinate 
Judge on appeal he did’ notin terms find 
any facts contrary to those found by the 
Munsif,. He seems to have been of opinion 
that the service of notice under sub-s, (2) 


t . 
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in the nianner in which’ Ihave “just de- 
Seribed"was' iiot^a' proper compliance with 
that” sub-section, and that in the cases 
where personal service was not made the 
. plaintiffs weré~ entitled’ to have the’ decree 
set aside: “This appears to me to be taking 
‘a highly tectmicaál' view of the meaning of 
‘subs. (D. T may* point: out that there ‘is 
nothing’in sub:s (2) abotit .serving' notice 
„personally upon the parties and'although 
“to ;¢omply with: that section A? is; I think, 
'es&ential^ that the "parties should in" one 
"miànneror another Be “given notice of the 
. fact. that the „amin is about to make: an 
‘appraisement,’ still no"nietHod ' of serving 
‘notice *is' preseribéd in"the'A6t, and^the 
‘words used in the. Abt are not "serve" notice 
“but "Eive" notice and ‘it’ seems to'me that 
‘if the amin cónrà8 to 'the*villáge-and?gives 
"hotice'to-all and" sundry? eithéf by? inform- 
ing them personally or by leaving notices 
‘at théir hóüses then? that is prima fàácie*a 


'eomjlidnee"with the section. *lf^that "is: 


"done! thén I thinkit lies upon.those who are 


'séem-to have thought- X 
. *would hatesome difficulty in proving per- 


ien 
against‘ them *void wider è 10,5 el Tias 
Yntérpreted in the rulings éftedby the lower 
Gurt" FIE in‘ fact’ the“plaintifis h&d-no 
"nice “under “6ib-s:"(2)'and= néthing “more 
“wis done,’ I quite agree With -tlhreléarnéd 
*Subordinate Judge tkat théy- had nó^oppor- 
tunity 6Pobjécting to*theColléctorsTeport 
-under.sub-s, (4) but if, ofthe’ dthér hand, 
“the modeMol’ giving Bo nétices*as ‘found 
“PE -the MONISTA. dáse, wah” a°préper 
mode then it seemséfédr'that thé patties 
"RAT an ópportufiity unde stb s714] because 
03 
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Iewision ifis-apen: tothe Judge at the 
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the’ Collector postponed the final orders 
passed by him fora week and that could . 
only be for the purpose of giving the par- 
ties an opportunity of coming forward and 
making their objections.  . 

When the case came on second appeal to 
the learned Judge of this Court he came 
to the’conclusion that, there was service of 
notice even if it be franted that it was 
irregular;as against some of the plaintiffs. 
He then went:ons; and: said that the Court 
below also found that an opportunity was 
given to-the plaintiffs under s. 70, sub.s. (4) 
of the Bengal -Tenancy Act, but in that 


respect either he had an imperfect copy of 


the judgment’ before him or there is some 


. Slip, because the actual’ finding of the Sub- 


ordinate Judge was not that an opportünity 
was given ^ündér"sub's. (4) but that.no 
dpportunity’was given. That, however, is 
nota matter of any importance in the view 
I*take of this casefor, although this isa . 
question~of fact, still the question whether 


, certain facts found ‘amounted to: giving 


notice within the meaning of the section 
or not is a questión.of law. We know.what 
the facts found were and upon those facts. 
iftseems to mre that proper notice was given 
within * they meaning of sub-s. (2) of s. 70 
and “in” these circumstances all was’ done 
that was necessary‘to make the Collecto:’s 
décree final and binding. This appeal must 
be dismissed with costs. 

" Foster, J--I agree. 


Vase Appeal dismissed, 
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. ALLAHABAD HiGH.GOURT. 
^. QGivin Revision No. 47 .0r-1926. 
e June 28,1926... +.. 
^g Present:—Mr. Justice Mukerji. 
B:.SAHDEÉO SINGH. AND OTHERS ~~ 
PLAINTIFFS — APPLIGANTS- 
*. ereus 


TuERS-~DEFENDANTS * 
= —ÜrroairB PARTIES 
_ C. P. C. (Act V of 1908), Sch. 12, para. 16— Award-— 
Objections "ob considered by Court~-Appeal whether 
lies--Intermediate "order, whether can be reviewed—- 
; Appeal admitied-As revision, whether - can be- heard ag 
appeal. 


- “In a” pendiig mattér it is always open toa Ju 

i t udge 
„to say that an intermediate order passed by him p 
‘an earlier slagé of the case was erroneous, . Where 
therefore, cn. appeal i8 admitted to - he ring as 1 


eating. io 
decide that an appeal is maintainable erd to tices 
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ed cage as an appeal and nêt asa revision. ‘Tp. 994, 
co 
In order that a decree passed upon an award may 
not be appealable the award must be in accordance 
“with the provisions of para: 16 (1) of Sch. II ofthe 
O. P. C. Clause (2) of para. 16 contemplates an award 
with respect to which if an application for its setting 
aside has been made, the application has been con- 
sidered and refused. .Where an application to set 
aside the award is made but is not considered by the 
Court the award* canno is the basis of an un- 
appealable decree. [p. 9 

Civil revision from an order of the Dis- 
trict Judge, Ghazipur, dated the 19th of 
September, 1325, 

Dr. M L. Agarwala, for the Applicants. 


Mr. U, S. Bojpai, for the Opposite Parties. 


' JUDGMENT. 

Mukerji, J. (May 28, 1926)—T his seems 
to be an unfortunate case. lt was filedas a 
second appeal and a date was fixed for hear- 
ing under O. XLI, r. Ti, C. P.C. The case 
came before Sulaiman, J., for admission. 
The learned Judge recorded the opinion 
‘ that the appeal could not be admitted but 
the memorandum of appeal might be treat- 
ed as an application in revision. 
ingly, he ordered that notice should go 
to the opposite party, To-day the applicant 
(appellant) and the oppositg party (the 
respondent) are both before me and for 
the latter Mr. Bajpai takes a” preliminary 
Objection that no revision lies,. 

“fo appreciate the point it will be neceg- 
sary to go to some extent into the facts of 
the case. The suit was filed: by the &ppli- 
cant before me, Sahdeo Singh and others, 
for recovery of rent in a Revenue Court. 

he dispute was referred .to arbitration 
and an award was made..An application 
was filed, contesting the award, by the 
plaintiffs, 
refused to consider the objections and pur- 
ported to-make a decree in accordance 
with the award. An appeal was taken to 
the learned District Judge and he held that 
no appeal lay to him. Then a second ap- 
peal was filed, 

In the case of Kehri Sinah v. Thirpal 
(1) Sulaiman and Boys, JJ., held that a re- 
vision did lie, in. certain circumstances, 
from a case in which the original suit was 
cognisable by the Revenue Court alone. 
In a recent as yet unreported case, Bhagwat 
Dae v. Chhedi Koem * a Bench of three 
judges of this Court held that no revision 


(1) 02 Ind. Cas. 282; 23 A, "m J, 905; Li Ri 6 A. 213 
Pev: A. L R. 1926 All. 113; 48 A, 104, 
L dy 


"Vo Peported_as-Yo Ind, Cas, $00; 24 A 
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Accord- : 


The learned Assistant Collector. 


(98-1, 6, 1926) 


lay in the. circumstances of a case which. 
were more or less similar to the case before 
me, Mr. Bajpai takes his stand on this and 
urges that no revision lay. 

On the other hand Mr. Baleshwari Pra- 
sad contends that his case was -originally 
an appeal and» it ought to have been ad- 
mitted as a-secotid appeal. By implication, . 
he challenges the correctness of the order 
of Sulaiman; J. 

Mr. Bajpai contends that the order of 
Sulaiman, J., dated the 24th of March, 1926, 


in this case ‘is final and cannot be inter- 


fered with. ; 

I am not quite certain that such i is. the 
case. The matter is still pending before 
this Court and it would be always. open to 
a Judge to say that an intermediate order 
passed by him ‘at an earlier stage of a 
pending case was erroneous. In my opin- 
ion it would be still open to Sulaiman, J., 
himself to say, if he were hearing this 


. revision, that an appeal did lie and-he was 


se dt to hear. the case as a second ap- 
ea 

j Mr. Bajpai, konev, says that he is not 
prepared to, argue the. iwo new features 
that have arisen ‘just at present, viz., whe- 
ther ib is open to me to treat the case as ia 
second appealin spite of Sulaiman, J.'s _ 
order tothe contrary and, secondly, whe- 
ther a second appeal would lie. 1t appears 
that Mr. Bajpai's client was néver aware | 
that originally the case was filed asa 
second appeal. In the circumstances I 
adjourn the" case for further arguments. 


The cage máy,eome.up on the 4th ef June -= 
when probably, “I shall again be sitting 
“alone hearing company cases. 


Mukerji, J. (June 28, 1926)—This revi- 
Bion came before me once and for reasons re- -> 
corded on the 28th of May 1926, I proposed 
to treat it as a second appeal, in which 
form it was originally filed. The learned 
Counsel for the opposite party had in- 
timated to me that he had not sufficient 
opportunity to consider this aspect of the 
case and the case was adjourned. To-day 
I. have heard the learned Counsel, who 
holds the brief for the respondents’ origin- 
al Counsel, and 1 have, come to the con- 
clusion that the revision must be treated.as 
a second appeal and the. second appeal 
must be allowed. 

The facts involved are Very simple, and 
Bre given in my previous order. They 
need not be reiterated. l 

An award mustte an award i in accords 
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atica. with the provisions of para. 16, el. 1 
of.Seh.;II in order that a decree passed 
upon it may not'be .appealable. This is 
perfectly clear from the language used in 
cl. 2 of para. 16. The words are ' upon 
the judgment so pronounced. The words 
‘30. pronounced’ imply that.the award 
should be one contemplated by cl. 1 of 
para. 16. That clause contemplates an 
award. with respect to which, if an applica- 
tion for its setting aside has been made; 
the application has been considered and 
refused: In this particular case.an appli- 
cation, to set-aside the award. was made, 
but was’ never’ considered by the learned 
Assistant: Collector and, therefore, the 
award coaüld.not be the basis of an un- 
appealable decree. This was decided so long 
avo asin the year 1896 in Ibrahim Alt v. 
Mohsin Ali (2) by a Bench ofsix Judges 
of.this Court. The same opinion was ex- 
pissed in .Najm-ud-din- Ahmad v. Albert 
Puech. (3) It is true that the O. P. C. 
underwent a substantial change. in the 
year 1908 after those rulings were given. 
But there has been nó substantial difference 
in this portion of. the law. As recently as 
on tha: 34th of April, 1926; a Bench of two 
Judges in First. Appeal No..479 of 1922— 
Tursi Ramy. Basdeo (4) decided the same 
thing, viz,;an.award must be in conform- 


ity with cl. lof para. 16 of Sch. IL of the: 


Q. P;;O: in~order that a degree passed on 
it might:be unappealable, < ^" - 


. The resulf is that the decree passed -by : 


the Assistant Callector was .appealable to 
the District Judge.and the District Judges 
decfeé ‘is appealable-to this Court.  * 
I set: aside.the decrees of the Courts 
below and remand: the case through the 
lower Appellate Court: to the .Oourt of 
first instance for hearing of the objections 
preferred by the plaintiffs and ‘disposal of 
them according tolaw. The costs here and 
hitherto will abide the result. | 
I oe Decree set aside. 


` (9) 18 A. 422; A. W, N (1896) 137; 8 Ind, Dac. (x. &) 
4) 29 A, 585; 4 A. L. J. 450; A. W. N. (1907) 184. 
E DG Ind.'Qas. 531; 24 A L.J. 705; A. I. R. 1926 


All. 567, a 5 
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PATNA HIGH COURT. ...- 
APPEALS FROM APPELLATE DECRBES Nos...118,:. 
148 AND 131-137 oF 1925. - | 
July 1, 1926. 
Present : —Mr. Justice Ross and Mr. 
Justice Kulwant Sahay. | 
In S. A. No. 118 of 1925. ° 00.. 
Musammat RAM KALI KUAR |^ °° 
DEFENDANT—APPELLANT ` 6 
VETSUS Noi 
MADAN MOHAN LAL—Ptatntive— IN 
. RESPONDENT. ms 
Bengal Tenancy Act (VIII of 1885), ss. $0, 62 
Bhaoli and naqdi rents —IEnhancement of vent-—Single 
or separate holdings, test for determining-—~Dzerce for 
vent obtained by person who has ceased to be landlord 
—Holding, whether can be sold.’ Ki 


ae? “or 
* 


Ifthe same land is held by a tenant. on paymenf 
of rent, partly in cash and partly in kind and there 
is no distinction as to the portions ‘of land for which 
bhaoli or nagdi rents are paid, the holding must™-be 
treated asa single holding and ’s. 30 -of the Bengal 
Tenancy Act would not apply. [p. 997, eol. L] ...., 

Again where the landlords and the tenants agrée to 
treat the different classes of lands paying bhaoli and 
naqdi rents as a single holding, the Courts can pró- 
ceed to execute decrees obtained for both bhaoli ans, 
naqdi rents as rent-decrees. But where parties-do 
not agree that each class of land forms a single hold- 
ing, no presumption can be raised and the Court has 
to decide thé question upon the facts and circumstances 
of each case. Where tho Survey khatian shows that 
the bhaoli and nagdi lands are distinct and separate 
and the different classes of land are entered in sopa- 
rate khatas, the presumption is that they form separatb 
hóldingsand' in a suit for‘énhancement of. the tagdi 
rent under the provisions of s. 30 (b) of the Bengal 
Tenancy Act it would he for the tenant to show that 
the bhaolt’and nagdi rents formed a single ‘holding, 
fp. 996, col. 2; p. 997, col. 1] °- Tw uo c UND 

‘The right to procsed to sale under s. 65 of the Bengak 
Tenancy Act is'dependent on the existence of the 
*elationship of landlord and tenant at the time when. 
the remedy provided by l&w is sought to be onforcéd: 
To acquire tha right which the section gives, not onl}: 
the person obtaining the decree must be the landlord. 
at the time, but the person seeking to execute it by’ 
sale of the tenure must have the landlord's interesj 
vested in him. In other words, the right to bring the 
tenure or holding, as the cas» may be to sale exists so 
long as the relationship of landlord an4- tenant 
exists. [p. 998, col. 1.] dg 

Where a decree for rent is obtained by n persen, 
who atthe time when the decree is passed has cehsed 
to bea landlord ia respect of thevholding, the devres 
is only a money-decreo atd the holding cannot be sald 
in execution of such a decree nnder s. 65 of the Ben? 
gal Tenancy Act. At a sale in execution, of such a 
ecree the right, title and interest of the judgaient- 
debtor alone passes and the person who is the lanit- 
lord at the time when the sale takes place is mot 
bound to recognias the sale. [p. 997, col. 2] — ... .. 


Appeals from a, decision of the Distnicf 
Judge, Gaya, dated the 31st. October, 1924, 
modifying that of the.Munsif, Third, Court, 
Gaya, dated. the 18th February, 1824, ...” |, 

Mr. Rai T. N, Sahay for the Appellant in 
S. A, No. 118 o£ 1925 and forthe Respond. 
ents in Nos, 148 & 131 to 137 of 1925, | 


$36 


Messrs. Kailaspat? and Sarjoo Prasad, for 
the Respondent in No. 118 of 1925' and 
for the Appellant in Nos, 148, 131 to 137 of 
1925. 


JUDGMENT. 


Kulwant Sahay, J.—These appealse 


arise out of suite for recovery of naqdi and 
bhaoli rents forthe years 1327 30. There 
was also a prayer for enhancement of the 
nagdi rents under the provisions of s. 30 
(b) of the Bengal Tenancy Act. Appeal 
No. 118 which arises ont of Suit No. 250 of 
1923 is by the defendant; the other appeals 
‘are by the plaintiff. 


The learned Munsif made a modified 
decree for the arrears of bhaoli and-naqdi 
rents in all the suits; but he disallowed 
the prayer for enhancement of rent. The 
learned District Judge on appeal gave 


' decrees to the plaintiff for the full amount 


of the arrears of rent claimed; but agreed 
with the Munsif in. disallowing the prayer 
for enhancement. l 

The landlord's appeals are confined to 
the question of enhancement. The appeal 
-of the defendant in Second Appeal No. 118 
of 1925 relates to the question as to whe- 
ther the defendant in that suit was liable 
for the rents. a 
_As regards the appeals-of the plaintiff, 
the ground upon which the prayer for 
enhancement has béen disallowed is that in 
each case the tenants -held lands for which 
rents are payable partly in cash and. partly 
in kind, that the holding in each case 
was a single holding for:which both naqd? 
and bhaoli rents wére payable and, that, 
as such, s. 30 of the Bengal Tenancy. Act 
had no application, and the plaintiff was 
not entitled to enhancement of the nagdi 
rent. In the plaint, as originally framed, 
the plaintiff treated the lands of both kinds, 
viz, those for which bhaoli rent was pay- 
‘able. as well as those for which naqdi rent 
wag payable, as one holding, but subse- 
quently he made am application for an 
‘amendment of the plaint on the allegation 
that tbere were really two holdings held 
by each tenant. one being nagdi and the 
other bhaoli This prayer for an amend- 
ment of the plaint was disallowed and 
both the Courts below have proceeded on 
the assumption that the lands in each suit 
formed only one holding, the rents where- 
of were payable partly in kind and partly 
in cash, : ; - : z 
ghbeerved thátin his district vig, in`the 


Balt ratt BUAR v. 


The learned District Judge has ` 
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District of: Gaya, decrees.for both * bhaolt 
and naqdi rents are executed :83 rent- 
decrees as à matter of regular procedure. 
He further observes that it" was the pre- 
sumption in this district,. in the absence of 
direct evidence, that the nagdi-and bhaolt 
lands in the: possession of.a tenant form- 
ed part of the same original settlement, 
and a reference: was made:to Griersan’s 
notes on the District:'of Gaya at `page- 70 
where it is‘remmarked that “by village 
custom each ‘tenant: has in his holding .a 
fair proportion of land held'oneach tenure". 
Reliance was‘placed on behalf of the 
plaintiff “on the fact that: the lande for 
which: naqd? rents were payable were sepa- 
rate ‘and distinct from: the lands for whieh 
bhaoli rents were payable and: that.ieach 
class of land was entered in. separate 
khatas.in the -Survey and, from this, it 
was sought.to be argued that the nagdi 
and the bhaoli lands formed. separate hold- 
ings. The learned District Judge discard- 
ed this argument with the observation that 
the separate 'entriesin the Survey? khatian 
were: only a matter-of procedure and that 
it did not imply that any.inquiry' into the 
origin of the holding had been made. The 
learned . Judge, therefore, held: that, in. the 
absence of direct evidence:to the contrary, 
the lands in suit belonged to a single hold- 
ing in each case. : : 

In my opinion the grounds: given by-the 
learned District Judge:for holding that 
both tlasses of lands in:each suit formed a 
singlet Folding. are: not .sound. Because 
decrees tor “Shaoli . ànd' nagd «rents «dre 
usuálly exetuted as:reht-decrees in the"Dis-- 
trict of :Gaya, it.does'not necessarily follow 
that in each case a presumption will. be 
raised that the naqdi and bhaoli lands 
formed a single holding. If the landlords 
and the tenants agree to treat the different 
classes .of- lands asa single'holding, the 
Courts can proceed to execute decrees 
obtained for both:bhaolt and naqdi rerits\as 
rent-decrees. But, where parties do not 
agree that each class of land forms a single 
holding, no presumption can be raised and 
the Court has to decide the questionr.upon 
the facts and circumstances of each. case. 
If the presumption raised by the learned 
Judge be accepted as correct and if, as 
appears from Grierson's notes on the Dis- 
triet of Gaya referred to by the learned 
Judge, each tenant has in the district a 
fair proportion of both elasses of land in 
each holding, it would follow that there 


(Bf. O. 1996) 


could be.no suit for enhancement of naqdi 
rent in the Distriét of Gaya, The Survey 
khatian, it appears, showed that the bhaoli 
and' the.naqdi lands were distinct and sepa- 


rate and each class of land was entered in , 


a separate khata, Prima facie, this would 
ghow.that'they formed .separate holdings, 
anda presumption: was raised by this entry 
in the Record of Rights in favour of the 
view that the holdings were separate, and 
it would be. for the defendant in each 


case’ to show«that. the bhaoli andthe naqdi. 


lands formed a single holding. The learn- 
ed Judge himself finds that lands subject 
to naqdi and bhaoli reits are separate and 
distinct and they are separatély entéred in 
the Survey khatian. The necessary con- 
clusion, therefore, would be ‘that they, are 


.' géparate holdings. No doubt, if the same 


land bə held by a tenant: on ‘paymént of 
rent, partly in cash and partly in kind, and 
there be no distinction ag to the portions of 
the lands for which bhaoli or the naqdi 
rents are paid, the holding must be treated 
asa single holding, and s. 30 of the Bengal 
Tenancy Act would not apply. 


In the present case itappears-that the 
lands- are distinot and separate:and there 
does not appear to be any reason to assume 
that they constitute a single: holding for 
which rents?are payable partly in cash and 
paittly invkind. I am. of opinion, there- 
fore, thatthe amendment of the plaint as 
prayed for ought:to be allowed amd oppor- 
tunity! given to the defendants to show that 
the two classes of lands in each case form 
one: holding and not two holdings as alleg- 
ed-by the plaintiff and as showan.in the 
Sürvey: khatian. Ifthe-defendants prove 
that the lands form one holding, the claim 
for enhancement of rent would. be dis- 
allowed. Ifthey fail to show that they form 
oue holding then the. Court below will 
proceed to determine the amount of en- 
hancement’ and the: period from which it 
will: take ‘effect. Ifnecessary. the District 
Judge may'refer the suits to-the trial 
Court:for' finding on the -question of en- 
hancement. : AE | 


"The decrees of the léarned District J udge ` 


will; be modified in each case, and the find- 
ing,on,the question of enhancement will 
be set aside.and the appeals remanded to 
him for disposal as observed, above. The 
question as regards the amount of rent for 
the years ih suit has not been raised and 
the decree in that respect in each sult will 
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stand. The plaintiffin each case is entitled 
to his costs in each appeal  : 

As regards the defendant's Appeal No. 
118 of 1925, the facts are shortly these; 

One Musammat Shitabo Kuer was a co» 


. Sharer landlord to the extent of 5-annas 4- 


pies share. Shs' bequght'a suit for rent 
against the defendant in Suit No. 250 and 
obtained a decree on the 29:h March, 1919, 
which was afirmed on appeal on 28th 
October, 1919 She executed the decree 
and purchased the holding in execution 
on the Ist of July, 1920, and obtained de- 
livery of possession on the 9th May, 1921, 
She'then conveyed her interest, which 
she acquired by her purchase, to one 
Raghubir Singh the grandson‘of the defend- 
ant in:Suit No. 250 on the 19th July, 1921. 
There: was a Collectorate partition between 
the co-sharers which was completed in the 
year 1326. Under this partition the holding 
of the defendant in the present suit was 
allotted to the plaintiff and according to 
this partition the plaintiff became entitled 
to receive rent for the. holding of the de- 
fendant from the year 1327. The appellate 
decree in favour of Shitabo Kuer was pass- 
ed after the partition of 1326. Upon these 
facts the learned District Judge has held 
that the sale in execution of the deerce 
obtained by Shitabo Kuer was not a sale in 
execution of a rent-decree and that the 
holding did not pass and that the present 
plaintiff was entitled to proceed against tho 
resent defendant ignoring thesale in exe- 
cution of the decree of Shitabo Kuer. 


: The question, therefore, resolves itself 
into this: A decree: for rent was obtained 
by a person. who at the time when the 
decree was passed had ceased to be a 
landlord in. respect of the holding. The 
holding could not be sold in execution of 
such a decree under s. 65 ofthe Bengal 
Tenancy Act. The decree was only a money- 
decree and the right, title and interest of 
the judgment-debtor merely passed by the* 
sale, and the plaintiff who was the landlord 
at the time when the sale took place was 
not bound to recognize the said sale, 


Reliance has been placed on behalf of 
the appellant upon the Full Bench deci- 
sion of the Caleutta High Court in Khetra 
Pal Singh v. Kritarthamoyi Dassi (1), This 
decision ofthe Full Bench, however, was 
explained by the Privy Council in Arthur 


(1) 38 0. 566; 10 C. W. N. 547; 3 O. L. J, 478 


$28 . x 


Henry Forbes v..Maharaj Bahadur Singh 
(4), where it was held that the right to 
proceed to sale unders. 65 of the Bengal 
Tenancy Aet is dependent on -the existence 
of the relationship .of landlord and tenant 


at the time when the remedy provided by* 


m 


ships observed;:. “To acquire the right 
which the section (s. 65) gives, not only the 
person obtaining the decree must be the 
landlord, at the time, but the person seek- 
ing to execute it by sale of the tenure must 
have the landlord's interest ‘vested’ in 
him. In: other words, the right to bring 
_the tenure or holding, as the case may 
„be, to sale exists so long as the relationship 
of landlord and tenant exists.”  . . . - 
_ his decision of the Privy Council is 
.gonclusive on the point, and the decision 
.of the learned Judge is correct. This 
„Appeal must, therefore; be dismissed - with 
2costs. RM D i 2 . . 
vu RoSS,.J.—1 agree. ` , 
AS EUH. ous Appeal dismissed, 
-z1(2) 23 Ind. Cas. 632; 41 ©, - 926; . W. N. 741; 
rou p n Pal te dap. p OE i 

4 M. L. J..4; MM sa , 91: e 
Andi cn n rs i 25 ‘Q. eed 


e 
* 
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law is sought to be enforced. Their Lord- 


241. v 
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S2 ALLAHABAD HIGH COURT.. 
, v. FIRST Civin ApPBAL.No. 120 or 1923. 
"E June Y, 1926. 
Present :—Mr. Justice Kanhaiya Lal 
. 4. “And Mr. Justice Ashworth. . 
Khawaja HASHMAT HUSSAIN 
“4, AND .OTHBRS— PEAINTIFFS—APPRLLANTS 


,.. Maulvi SIDDIQ 


HASAN AND OTHERS— 


X is DEFENDANTS — RASPONDENTS, 

.. "Arbitration —Heference made by persons as repre- 

“senting community—Award, whether binding upon 
community—Waqt—Disputé relating to user of waat 
property, whether. can be referred. ` ` 
. Order I, r. 8 of'the O. P. O. hag nò bearing on a 
private, award on a reference alo by. persons who 

ewere signatories to the reference though they might 
have described themgeltes as` representatives of a 
larger body. The fact that they were such represen- 
tatives has to be proved by evidence of some form 
of reference, referendum or other mode of author- 
ization In the eyes of the law representation 

. must be based on some authority legally expressed 

. aud the persons who pose to act as such representa- 
tives must be capable in law of representing the per- 

"sons or the community whom they profess to bind. 

p. 1000,:cols. 1 & 2. 

2; Where pgrties have a common interest it is not 
gufficient that certain persons should go and seek to 
refer the dispute pending between them and the other 
party to arbitration without taking. steps to consult 
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the other persons who had auch common interest and 
get their authority tu represent them oh their behalf. 
Lp. 1000, col. LT - e aat a . "U. 
: If one or more interested parties: submit a: dispute 
to arbitration they cannot bind thé other interested 
parties without. express authority, but still bind them- 

. Selves none-the-less effectually for that, and'if they 
undertake that such other parties shall perferm the 
award the fact that those parties are not: bound. vill 
form no excuse for the ‘breach of that undertaking. 


ibid, |! . ; ts 
l A ATA which doàs not relate to the: question-of 
the tauliat or management of-a mosque and is con» 
cerned -only with the. question .whathér a particular 
community is entitled to the user of the mosque may 
be validly referred to arbitration. [p. 1000, e01,2.]- 
_. First appeal againsf'a decree of the’ Dia- 
trict Judge, Saharanpur, datéd ‘thé llth - 
December, 1922, ^ ^ 7 7.7 
“Dr. K. N. Katju, for the Appellants, ^ 
Mr, Iqbal Ahmad, for the Respondents, ° 
SUDGMENT.—There” js, a mosque 
known as the Shahjahani mosque situated 
‘in Saharanpur City. It was built, accord- 
-ing to-an inscription on thë, building, by 
Zulfiqar Khan in Hijr: ; 1017 corresponding 
with. 1636 A, D. ' Actérding, tò” Bealé’s 
Oriental. Biographical Dictionary, Zulfidar 
Khan was à nobleman of the.rei&ü of (he 
Emperor Shalijáhan. Thé plaintifisareShius 
-and claim that. be -belonged..to the -Shia 
- pursuasion. and that -the.;mosque. -had ‘been 
in the exclusive ,use -and management of 
the Shia community from the time it. was 
built. The defendants, on the other hand, 
contend.tbat Zulfiqar Khan, was a Sunni 
and that the mosque had been in the ex- 


elusive use and management of the Sunnie 


and that the Shias had no right to say 
prayers in the mosque-or keep tazias in it, 
- On thellthSeptember, 1920, thirteen per- 
sons, describing themselves as.the repre- 
sentatives of the Shia community, entered 
into an agreement of reference to arbitra- 
tion in regard to that mosque and: appoint- 
ed Mr. W.. A, Silberrad, the then Collector 
of Saharanpur, as arbitrator to: determine, 
after inspecting and examining .the . docu- 
mentary evidence, which party was entitled 
to the mosque. The agreement.of refererce 
contemplated that the arbitrator .was. to 
award the mosque either to one party or to 
the other, andit distinctly stated that. the 
mosque shall exclusively belong. to the 
party to which it will be awarded by the 
arbitrator, and that the other party sball 
not have any right whatever in the mosque. 
As there was some ill-feeling and irritation 
due to this dispute among the members of 
the two communities Mr. Silbetrad agreed 
to accept the reference ànd made an award 


HÀ 1. O. 1986) 


on the 8th November 1920, wherein he dis- 
cussed at length the history and origin of 
the foundation ofthe mosque and the evi- 
dence produced before him with regard to 
its user and found that Zulfiqar Khan, the 
founder of the mosque, belonged to the 


' Sunni pursuasion, that the mosque was ori- 


ginally built as a Sunni mosque, and that 
when a portion of the Ansari clan, to 
which Zulfiqar Khan belonged, became 
Shias they continued to use that mosque 
conjointly with those who remained Sunnis. 
He further found that the Sunni and Shia 
members of the Ansari clan continued to 
be on friendly terms and used the Shah- 
jahani mosque for their respective prayers, 
but as time went on and the relations be- 
tween the two communities became strained, 
the mosque remained practically in the use 
of the Sunnis subject to certain. limited 
concessions granted tothe Shias in regard 
to its use. 

The present suit was filed.by six mem- 
bers of the Shia community other than the 
persons who were parties to that arbitra- 
tion under O. I, r.8 ofthe C. P. O., claim- 
ing on behalf of the Shia community of 
Saharanpur that the mosque in question 
had. been founded by & gentleman of the 
Shia pursuasion, that it was a Shia mosque 
and thatit had been under the manage- 
ment of the Shias. Two of the plaintiffs 
claimed to be the managers and mutawallis 
of the mosque. They furtherasserted that 
the defendants had made certain altera- 
tions after the award, which they had no 
right to do, aud that the agreement of 
reference to arbitration was not binding on 
them or on the other members of the Shia 
community who were no parties to the 
reference, and that the award made by the 
arbitrator in pursuance of that reference 
was invalid and unenforceable, 

The case was tried by the District J udge 
of Saharanpur before whom three prelimi- 
nary points were argued. The firat point 
was whether the persons who were parties 
tothe reference as the representatives of 
the Shia community really held that charac- 
ter; secondly, who were the mutawallis of the 
mosque, and, thirdly, who used to worship 
init. There was at that time already on 


the record the evidence of Mr. Silberrad 


the arbitrator which had been recorded in 
anticipation of his departure on leave to 
England and that evidence has been used 
by the Court below and it has also been 
referred to in this Court in appeal. The 
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learned District Judge decided to take nó 
other evidence; and confining his attention 
tothe question whether the persons who 
described themselves as the representatives 
of the Shia community could be held to 
have represented that commynity, he came 
to the conclusion thatethey did represent 
that community and that the award wes 
binding on them and on the Shias general- 
ly and precluded the plaintiffs from re- 
Opening that matter, 

Section 1t(6) pf the C. P. C, has clearly 
no application to the case, because the 
award was not made on a reference made 
through Court; and the arbitrator who 
derived his authority from a private refer- 
ence made out of Court cannot be regarded 
as a tribunal competent to try the sub- 
sequent suit in which the question now at 
issue has arisen. Nor can the previous 
reference be regarded as a reference made 
by certain persons as representatives of the 
Shia community, because neither in the 
agreement of reference nor in the award 
there is any suggestion that there had been 
any formal meeting or referendum or elec- 
tion at the time by means of which the 
representatives were elected by the mem- 
bers of the Shia community interested in 
the matter. In fact no suggestion of any 
such election or referendum or other mode 
of authorisation is made in the case. The 
statement of Mr, Silberrad was that he had 
sent for the representatives of the parties 
cancerned who were disputing the matter, 
that he had a talk with them over the 
subject, and that to the best of his recollec- 
tion he had asked the Tahsildar and several 
of the gentlemen ‘who came to see him and 
with whom he had discusssd the matter 
as to who were the representatives. He fur- 
ther stated that the final list of representa- 
tives was given to him by the Tahsildar 
after a long discussion between the mem- 
bers of both the parties, who were present 
at his house, and that he had expressed hia 
readiness to discuss the matters with their 
chief leaders. How these chief leaders or 
representatives were selected is not appa- 
rent, He admits that he did not specially 
enquire whether those persons, who had 
signed the agreement, were such representa- 
tives, but he states that throughout the 
proceedings which.lasted for several days 
neither party suggested in any way that 
either their own side or .the opposite side 
was not fully represented, and that no ob- 
jection was ever raised before him by any 
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member of tha Shia or Sunni community: 
to thé representative capacity of the persons, 
who had signed the agreement of reference: 
or who were appearing before. him at the. 
hearings, "uL c = 
There were about a thoysand.Skias resid- 
ing in Saharanpur, My Silberrad. says. that: 
he had conversed with certainty not less: 
than twenty, but at the same time. he con: 
fesses that he really did not, know whether: 
several Muhammadan. gentlemen: with 
whom he had conversed were really Sunnis 
or Shias, ‘He thinks, however, that from: 
the fact ‘that.a certain number -fellowed.. 
closely the Shia representatives and..a cer: 
tain number followed: the Sunni representa-: 
tives both the communities were fairly res 
presented. It was opgn,- however; to «the: 
persons who were not parties to the: refer 
ence tosay that they had given no authority 
to the persons who had, .signed the agree-: 
ment of reference to enter..into-.arbitrstion! 
in regard to a matter which affected: their’. 
individual religious rights. Where-partiegs 
have à.common interest ;it -is. not : sufficient: 
that certain persons.should go. and. seek to: 
refer the dispute pending. between :them: 
and the other party to arbitration. without. 
taking steps to consult the other persons 
who had such common interest. and v get. 
their authority to represent them:on' their. 
behalf. Ifone or more, interested; párbies; 
says Russell, submit a-dispute torarbiiraz. 
tion they cannot bind the .other--interésted: 
parties without express authority; bnt -stijd: 
bind themselves none-the-less effectually fof: 
that, and if they undertake that such:other« 
parties shall pérform the: award sthe ‘fact 
that those parties are not, bound :will-férne 
no excuse for the breach of: that runders; 
taking. (Russell on ‘Arbitration: 10th-Edi« 
tion, page 24). He givés.reference.ta:& ease: 
decided long ago where à.parson and eeri: 
tain of his parishioners purported, ta'submit: 
a dispute on behalf af themselves and: thes 
rest ofthe parishioners.. and, entered.üniaà az 
bond whereby the, parishioners -underióoka 
to perforin the award.:.It was -there,thelds 
that as no authority was,proved fromthe: 
rest of the parishioners.only.the signatories: 
were liable, and theyz; were: liable’. fera 
breaches by the other panishioners: Mfitdy wie 
Osam (1. Order Lr.8 ofthe G: P. C. hag: 
no bearing on a private award: whichds: 
made on a reference made by eertaiu PETA. 
cons whe were signatories to-the referendeis 
(1) (16285 Litt, 30; 124 E; R:lej 57 5,72. 02 
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though they: might rhave.deseribed: thems 
selves. as representatives off w.larger-bgay» 
The, fact phat they, were isuch: representa: 
biyen to, ba proved :by evidence.of seme 
form se yreference, referendum .or. other 
mode of ag&horisation:o£f y hich no sugges- 
tion, isto .Bedound anywhere in the. plead-. 
ings or,in the arbitrakion:proseedings wiielg 
resulted, in-the m ward. Inthe eyes of the 
Tahsildar whosekehtuallyf made tbe selet- 


, tion gf the.representati»esr:thes rapresentac 


tivgs .might:have been the cldading:? mem 
whogweye;suitahle.to represent the. com min 
niyteoncerned, but inthe eyes bf zthe. how. 
representation must; þe basgi: onè sone. 
auihority Jegallyeex preased. And the parsons’ 
Who 'pose-to:act;28 sugh representatives 
must be;capable, in Jaw. of:representang the 
Dgrgons. or the.commnpnáty* whom: they. pro- 
fegsito bind. -Ff thermis suehian authority, 
a question of estoppel;mightsa igexbut:.the. 
printiple of res judicata would not-applyi 
to such arase, asithe ,refgrence» was made 
out; of, Gourt : and-no-awardsnwas:filedein: 
Cone t nor a, decree obtained , in: accordanee: 
with, ik , « ^ m — ÁO 
: It.i8& nnnecessary.to go atilengthsnto..:the 
question,raised-, on behalf of: the..plaintifisz. 
appellants whether there could håve peemea: 
valid, reference to. arbitration. itexegard t6.a. 
matter. -relating; to public wagf:: Certain, 
decisions haye,;been refeirád eo ^on; the. 
point which seem- to-be--hardlycapplicabls,. 
because. theaward: ini the present: :casesdogs. 
ngt.purbpoxt-&o, dealawithi therquession ofr 
tauliqt..or management ofthe. mosquezadty 
onTy-detexmines swhigh:pariys is. ¢ntitled t0; 
the use.of the mosque.andritdaysdowmtbasy 
the Sunyis.areanti;iedto‘thatright subjeot: 
to, gextaig,limitedaceneessighs which thea 
Slyas-are.gntitledeto: enjoys. Ans awardaaé, 
thal. ¢hanacter dees mot: seem open-tachlees 
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.tion to which thg slearned. iC ounsel: fon; they 


nlaintifisceppullants «has. referred:-Aguthe 
other mattexe raad iazbhes case, Dazd ; acto 
heen driedzandemo evidence has. beenstaken; 
with, regardto themjewe -allow the appeaky 
set aside, the..decree of zbhe»Gourt below; 
and.remand.the.gage (o. that Court avita à; 
direction to readmit the-Suit 40 its origina): 
numberand tasprasead toidispose of itsaften, 
délexmjning the ther:: peints.s ifivolved; 
therein iu the; manner "presoribed. by Jawi 
Gostg.beresand, hitherto ; wilh abide = the 
reguli; including; fees sin < this Court onsthe: 
higher sealed sirspisa fas? Daa a e 
asp oein peg di Doni wd peat allowed. 
edt .Ie0a8 Bi roD eidi oci 
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ALLAHABAD HIGH COURT.. : 
oc First CIVIL APPEAL No. 267 of 1923: . , 
l2 ... ta duly.6, 1926. 

Pt esent;—HMr. Justice Sulaiman and. 

n.i Mr. Justice Boys. 

Musammat KANIZ FATIMA— PLAINTIFF. 
3 Viet — APPELLANT 

VETSUS “ 
vs Chaudri i NARAIN SINGH AND OTHERS, 
—DEFENDANTS— RE3PONDENTS. 
Provincial Insplveney Act (Vzof 1920), ss. 4, 58— 
Application to set aside fraudulent.transfer—Ex parte 
gocce Su “for declaration, maintainability of. 
A2Receiver in insolvericy- applied to the Insolvency 
Court under; 8. 54; of; the Provincial. .Insolvenay Act’ 
for adjudicating certain transfers made’ by the insol-, 
vent.to be fraudulent and to cancel the same. “Notice” 
waSissued to the tratisferee and though there’ was due. 
servies; she. ditlinot appear.and: the caso washéard ez 
parte and ndecided-, against her on:the merits, She, 
Pi, ied. io, aye the ex parte order set aside but he 

app icatitn was dismissed. She thén instituted’ à, 

sur ^n the Civil Court for a declaration of her title’ tò 

the Property in dispute: | 7 = 
Held; that the .suit-was. Haired by the .provisions oft 

8. $4. of, the Provingial Insolyengy: Act.,[p. 1003, col. 1.]. 
5 ERE, - -appeal. from, a- decree of the Sub-. 

ofi inate. Judge, Bijhor; ‘Moradabad, gue 

oe February, 1993. . 

m. B. Johari, for the “Appel änt. h 

Mr, 5 L.. Sandal, for the Respordénts. n 

Aa ds "JUDGMENT.. ^. ^ 

of jay ad. These two appeals , arise out. 

vency Broceeding 


"- KK 
1: 






gs. which | 


mde 


the: ; appellants, the: wivés. 3. of the ingolvenis, 


2 w= 


1n. - Mie t two; appéal8 that, about a a year before LM 
the. “ingolyeney, ‘proceedings, ‘commenced, t 
the two. t brothers: bad. executed :sale-deeda " 
0; “the | property. now “question in favour | 


of their, Yespectivs wives? Wé have not got 


hat ip folveney.. procéedings befare us,” but ` 
T tq ,thàt there must have ‘been sonie : 
abis ration on the part of thè Receiver that 


these Dropertiés : should "bė treated as pro- 
perties of the. insolvent... THéreupoh ` “the 
légined . District . J udge, took’ proceedings 


under. 8. 53 of the ‘Provincial Insolvency ` 
Act, "of 1920. Notices were “served on the: 


die and they. failed to'appeàr. There- 
1922, passed an. order by which. 

oe $ foun’ the transfers ‘voidable against the 
Réaeivér and annulled them,. Subsequently 
it Appears that the ladies filed an applica-. 
tioh to have: those eg parte orders set aside. 
e An Judge: on the 30th of Octobér, 


1922! -held- that the'sérvicé of- simmorises . 
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‘in, the scope of, the ` claimants, 
"Strangers whose property isin danger’ 


1001, 
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on. the ee were sufficient and that 
they. having failéd. tó appear, hé de-? 
clined to restore the, proceedings. He 
further remarked ‘that though ` the- ladies 
were pardanashin ladies, both their: 'hus- 
bands:had been. present in Court on™ the 
day of the hearing. e Subsequently ‘on the, 
25th of January, 1923, the two ‘ladies 3 ae 
stituted the suits, qut of which these appeals 
arise, asking . ‘for ‘a. déclaration . of "their 
respective ownership of the properties: in 
question. The learned Subordinate’ Judge 
held in both cases that-tHey were; bound -by 
the provisions of s.4 cl. 2 of the Provinéial 
Insolveney Act and held.thas by. the*order 
inthe insolveiicy proceedings the claim of 
the. ladies in each case was res _judicata:: 
Ve have to consider this point and tis 
the.-only poirit that has. been arguéd-before: 
us in the. appeals, with thé exception of'a 
minor matter, namely, whether, notice was, 
necessary to. ihe receiver befors hè- could 
be sued ,uBder s. 80-of the G BOO, The 
paint, that we yeally have to: übeide: is 
whether strangers to the insolvéticy proceéd- 
. ings, as Ehesg two ladiés.are;COme within 
js e,phrase “claimants against. the debtorand 
debior's éstaje," ‘in. sübis.-2- of “el 4, 
If, gres do .come within those. terms, then- 
there cah be no dóubt-that the Judge's: 
order in the insolvency proceedings: was: 


i final agaiiist them." The first consideration’ 

Minuit, em Terother, Jihan "Hüsnin. ‘and 
Kos ul Majid. It is, Gommon. ground between 
the. 
alid, the; Principal, regpondent, (the, Recéiv¥er) 


that occurs Jis that. if strangers td’ the’ 
ingolyency proceedings do not “come: within. 
phrase ""claimants'" it is .difffeultito - 
und derstand “what. Glass . of persons it Was 
fended tö cover. So far as T ‘understand’ 
the matter, there are only three classé vot: 
persons who Gan. possibly bë interested "in* 
the result ‘6f Insalvency proceedings’ There è 
are the, debtor; sécond] ¥, his’ creditors; ; thirdly," 
strangers, whose property is rin danger of" 
being mistaken for property”, öf the ‘debtor.’ 
in the: ens and bold’ ‘or distributed: 
to. creditors: ` 2p is  déarly excluded 
ot. -possib 6 to *condsivé a. cage ini: 
“debtor could be.a,claimant against "* 
his own estate, The second class; ‘creditors, * 
are especially. ‘provided for in many other 


_ sections of the Act, more particularly, ündér^ 
mr learned Distriét-J üdge, on the 12th - 


s. 28 where, after the adjudication order, 
is passed, a . schedule of creditors has: to be: 
prepared and provision is madé for hearing - 
evidence in regard thereto. There remairis, , 
therefore, only the third. class to comé withe 
namely: 


Farther, even Jif he, word claimant" in: 


Ct TEN e mw geret aa gat 
- 


' tunity toa stranger 
iitereste as fully as if the matter were to. 
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cludes."ereditors" a point which I have not 
to decidein the present matter, the language 

isclearly wide enough to include a “stranger 
claimant who has become a party to the 
proceedings. ^ EL 
The next question for consideration 1s 
how can a stranger tb the insolvency pro- 
ceedings come before the Court. There are 
several sections which give the Court power 
to take actionin regard to property, by which 
action the interest of a stranger may be in 
danger, There iss, 21 by which property 
may be attached, and in the course of that 
attachment a mistake might be made. 
There iss. 28 which vests in the receiver 
property which is inthe ostensible owner- 
ship and control of the debtor, and there is 
s. 53 by which the Oourt is given power to 
. annul transfers with certain exceptions 
which have been made by the debtor within 

two years of the adjudication. | 

When property is attached in which a 
stranger claims an interest, 1t may be that 
the stranger will prefet to make no 
objection before the'Insolveney Court but 
to file a separate suit. In thatevent it may 
well be that the proceedings before the 
Insolvency Court will have no effect upon 
theright ofthe stranger. That, however, 
is not the case before us. Nor are we con- 
cered with the effect of any order in regard 
to property under s. 28 (iii). The case 
before us is one where the Court is proceed- 
ing to enquire into the validity of trausfers 
under the provisions ofs.93 with a view 
to the possible annulment thereof. In pur- 
suance of proceedings under those seetions 
a notice was issued to the present appel- 
Jants to show cause why the transfers should 
not be annulled. Power to arrive at a 
decision on the question of the owership 
‘of those properties is given by s. 4 of the 
Act. To ascertain what procedure isto be 
followed we have to refer tos. 9 of the 
Act. Thatsection lays down "Subject to 
.the provisions of this Act, the Ooyrt, in 
regard to preceedings under this Act, shall 
have the same powers and shall follow the 
same procedure as it has and follows in the 
exercise of original civil jurisdication,' -It 
is clear, therefore, that there is ample oppor- 
to protect bis own 


be decided in an ordinary guit. There is, 
therefore, prima facie no prejudice to the 
stranger if he prosecutes his resistance in 
the interest of his property with due atten- 
tion, in the Insolvency Court and there is, 
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therefore; prima facte no reason why the 
decision so arrived at should. not bind the 
stranger. Further, sub-s, 2 of cl. 4 appears 
to be conclusive in this regard. It declares 
that a decision so arrived at shall be final 
“subject to the provisionsof this Act” 1, e., 
subject to the rights of appeal given by the 
Act. It is, therefore, manifest that the 
plaintiffs having neglected the opportunity 
fully given to'them in the Insolvency 
Court had no right of separate suitin the 
ordinary Civil Court to sét aside the order 
passed by the Insolvency. Court, and there 
is, therefore, no force in this ground of 
appeal, ; 
The only case to which our attention 
has been drawn in which this question came 
up for consideration is that of Maharane 
Kunwar v. David (1) In that case my 
brother Mr. Justice Sulaiman held that 
8. 4 was applicable to the case of a atranger 
tothe insolvency proceedings and remarked 
“Ila question of title hasbeen actually raised 
by a stranger to the insolvency and decided 
by the Insolvency Court the decision is 
final and the question cannot be re-opened 
in a separte regular suit.” Mr. Justice 
Lindsay, who wasa party, to the decision 
in that case, remarked: “I am not prepared 
to take the view that a decision under sub- 
8.2 of s. 4 would be binding upon a stranger, 
like the plaintiffin the present case, who, in miy 
opinion, isnot making any claim againstthe 
debtor or the debtor's estate. What the 
plaintiff in the present suit is saying is that 
thee property about which the dispute 
exists doesnot belong to the debtor's estate 
and never did belong to it, and so Icannot see 
how it can be said that she in present- pro- 
ceedings is claiming againstthe debtor or 
his estate. That question, however, does not 
arise for decision and these observations are 
consequently obiter." It istrua that the views 
expressed were inthat case to this extentcer- 
tainly obiter in that the plaintiff in that case 
had not taken any part in the proceedings 
before the Insolvency Court: The plaintiff's 
property had been attached but the plaint- 
iff had allowed the matter to remain there 
and had taken. no objection before the 
Insolvency Court. It is, therefore, true that’ 
she could not be regarded as having . been 
in the Insolvency Court a claimant against 
the debtor's estate. But I takeit that the 
remarks of Mr. Justice Sulaiman only 
meant this that if the plaintiff has as a 
(1) 77 Ind, Cas. 57; 21 4,7. 7, 737; A, T, R, 1924 
All, 40; 46 A, 16, : i 


fas 1. O. 1926) 


matter of fact resisted or been called upon 

to resist the preceedings in the Insolvency 
Court the plaintiff would have had to be 
regarded as “a claimant against the debtor's 
éstate.’ With that view I have already 

expressed my agreement. | 

-~ It then the plaintiffs had no right of suit 

at all their appeals must fail and it is not 
necessary for us to enter into the question 

whether a notice under s. 80 of the C. P. C. 
to the Receiver was or was not necessary 
. On the amendment of the Rules for 
Subordinate Courts being drawn to the 
attention of Counsel the eross-objection filed 
in F. A. No, No, 267 has not been pressed. 
I-would dismiss . both appeals with costs 
including Counsel's fee in this Court on the 
higher scale. 

Sulaiman, J.—1 agree. The Court below 
has dismissed the suit on two grounds, first, 
dhat the Receiver appointed by the Insol- 
Xeney Court was a public officer and two 
-months’ notice under 8.80, C. P. C, was 
necessary, and secondly,that the claim is 
barred in view of the provisions of s, 4 of 
the Insolvency Act (V of 1920). 

. A publie officer is defined in s. Zsub-s. 17. 
I am not prepared to say off-hand that a 
Receiver. appointed by an Insolvency Court 
in the case of a particular insolvent, as 
distinct from an Official Receiver, is an 
officer of a Court of Justice within the mean- 


dng of.sub-cl. (d) of that sub-section. The — 


ease of Anna Laticia De Silva v. Govind 
Balwant Parashare (2) has been relied upon 
which case bas been referred toin a judg- 
ment of this Court in the case of Murari Lal 
v. David (3). I prefer to reserve my opinion 
on. this point. 

. It is, however, clear that the present suit 
is barred by 8. 4 ofthe Insolvency Act. The 
Receiver applied to the Insolvency Court for 
adjudicating certain transfers to be fradu- 
lent and to cancel the same. The application 
was under s. 53 of the Act. Notice was 
-jgsued. to the plaintiff, and though there 
was due service she did not appear and 


the ease was heard ex parte and decided ` 


against her on themerits. She applied to 
have the ex parte order set aside but failed. 
The adjudication of the Insolvency Court is, 
in: my opinion, final. The fact that the 
proceedings were ex parte can make no differ- 
ence.. Section 4 sub-s. (i) of the Insolvency 


(2) 58 Ind. Cas. 411; 44 B. 895; 22 Bom. L. R. 987. 
'' (3) 81Tnd. Cas. 739; 22 A. L. J. 1116; L, R. 6 A, 
106 Civ.; A, I. R, 1925 All, 241; 47 A. 291, 
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Act gavefull power to the Court to decide 
all questions of title or priority or `of 
any nature whatsoever, whether involv- 
ing matters of law or fact, which may arise 
in the case or which the Court may deem 
it expedient or necessary to, decide. The 
Court did in fact decide the question of 
fact. The present plaintiff must be deemed 
to bea claimant against the debtor or his 
estate inasmuch as she was putting forward 
aclaim toa part of the property which 
was claimed by the Receiver as belonging to 
the insolvent, Section 4, sub-cl. 2 is wide 
enough to cover such a case. The decision, 
inter partes, must be deemed'to be final and 
binding. [adhere to the view expressed by 
me in the case of Maharana Kunwar.v. 
David (1) even though: it might not have 
been necessary to decide that point in that . 
case. Unless disputes between the Receiver 
and strangers, as distinct from creditors, 
can come within the scope of s. 4, it is 
diffieult to see how questions of title can be 
decided by the lnsolveneoy Court at all. 
In my opinion the enactment gives effect to 
the view which prevailed in this Court 
even under the old Provincial Insolvency 
Act, [Vide Pitaram v. Jhujhar Singh (4)]. 
By the Court.—Both the appeals are 
dismissed with costs including in this Court 
fees on the higher scale. ; 
Z. K. Appeals dismissed, 


(4) 33 Ind. Cas. 798; 15 A. L. J. 661. 
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PATNA HIGH COURT. 
APPBALS FROM APPELLATE DEcnEES Nos, 393, 
410, 411, 412 anD 413 or 1924, 

May 14, 1926. 
Present :—Mr. Justice Das and 
Mr. Justice Adami. 
BADRI NARAYAN AND oTHERS— PLAINTIFFS 
~~A PPELLANIS 


versus 
EAST INDIAN RAILWAY .COMPANY— 
DEFENDANT—HRESPQNDENT. 

C. P. C. (Act V of 1908), O. XLI, r. 20, 0. XXII— 
Appeal against joint decree—Omission to implead some 
of joint claimants—Appeal, whether competent—Arzpel- 
late Court, power to implead the rest. 

Where ajoint decree has been passed in favour of 
several persons an appeal impleading some alone of 
the joint decree-holdars as respondents is incom- 
petent and the Appellate Court has no power under 
O. XLI, r. 20, C. P. C., to bring on record the others 
also, after the expiry of the time fixed for preferring 
an appeal against them. [p. 1004, col. xd E 

rder XLI, r. 20, O. P. O., applies only when there 
is an appeal pending in the Oourt on which a decisicn 
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mmy: be given by the Court, It ig not intended to 
override O. XXII, C. P.-O. and empower a Court to 
rovive a dead appeal or to give power toan appel- 
lant fo present an appeal where there is none in the 
file of the Court. |p. 1004, col. 2; p. 1005, eol. 1. 
“Appeal -from a decision of the District 
Judge, Shahabad, dated the 18th December, 
1923, reversing thafe of the Subordinate 
Judge, Arrab, dated the 24th July; 1922. . 
* Mr. S: N. Bose, for the Appellants. 
*Messrs..N.C. Sinka, N. C. Grosh and B,B. 
Ghosh, for the Respondents.. 
dam. = JUDGMENT. 
“Das, J.— These appeals are directed 


against the decision of the lesrned District. 


Judge-of*Shahabad dated.the 18th Decem- 
ber, 1923, by. which he allowed the appeals 
of the East Indian Railway .Company, as 
against the -plaintiffs.. lt is. not necessary 
forme to deal with the facis of the case, 
for in my~view the appeals«t » the Court of 
tke- learned District Judge were incompe- 
tentand heshould- have ditimissed those 
appeals on-that ground. MEE zr 
The suits were-filed by.sev?n individual 

—-Badri Narayan, Behari: Lal, Srinath, 
Harinatb, Kashi. Nath, Kanhyajee. and 
Gopaljée, the last four of ‘these . persons 
heing minors. The Couré of first instance 
dédreed the: claim -of the -plaintiffs on the 
24th -Jualy, 1922: Appeals were - presented 
to the Court of the learned ‘District Judge 
of ‘Shahabad: on the 15th September, 1922, 
The appeals came on for hearing sometime 
in September, 1928. It was then discover- 
ed that the Railway Company had appeal- 
ed only as against Badri Narayan, Beb‘bri 
Lal and'Syinath. -It: is quite true that 
Hafinath and. Kashi Nath were brought 
on the recordas respondents, but although 
they were minorsithat fact was not stated 
in the'"memoranda,of appeals atall and 
‘Kanhyajee and Gopaljee, were altogether 
amitted from .the memoranda.of appeals. 
The result was that the appeals were only 
against Badri Narayan, Behari Lal and 
SrinathS Tonay mention" that the decree 
obtained by “the seven plaintiffs was a joint 
decree and under that decree it was com- 
petent for any of these plaintiffs to execute 
the decree for thé full amount. 

o When: the. appeals were called on for 
hearing it was objectéd on the part of the 
respondents that the appeals were incom- 
petent, Obyiously they were incompetent, 
becense thei claim, being a joint claim all 
the joiht claiman(s ‘had .to ‘be. brought on 
Ppa record as’ re&pondents; Time was 
taken by the Railway Com pény to deal with 
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the ; point and on the 28th September, 1923, 
an application was putin asking in sub- 
stance for leave to.bring the omitted re- 
spondents -on-the. record: under the provi- ° 
Sions of O. XLI, r. 20, of the Code. There, 
was alsoa prayer to the effect that. time, 
may be extended under the provisions of 
8, ð of the Limitation Act. na du 
The learned Judge dealt with: the- whole. 
matter and he thought that~he:had com- 
plete jürisdietion: to deal with it under 
O. XLI, r-20, of the Code. Acting under 
that partieular rule he added the omitted 
respondents as parties respondents -to .the. 
appeals and: dealt "with the appeals. He 
allowed them and: dismissed the plaintiffe' 
suits. The plaintiffs have appealed to this 
Court. Ry E WE 
Order XLT; r: 20; runs as followe:— .- A 
' "Where it:appears to: the Court -at th 
hearing that any person. who was a party 
to the suit in the-Ocurt from whose decree 
the appeal'is preferred, but who'hss: not 
been made a party to the appeal, i$"inter- 
ested in the result of the appeal;the Coust 
may adjourn the hearing toa future: day tot 
be fixed by the Court and direct that such 
person be made a respondent; ..'^. . 
To my mind it is perfectly: clear: that 
Ov XLl,r.20, will only apply where there. 
i8'an appeal pending in the Court on which: 
a decision may be: given by the Court. It 
seems to me that there is no power ih a 
Court under O^ XLI, r. 20, to revive a dead: 
appeal or to give power to an appellant to 
present an appeal where there is none atal 
in'the file ofthe Court. Now, in this case. 
the appeals which were. présented'on the 
lath September, 1922, were incompetent. 
They were filed as against three of the joint 
claimants who had obtained decrees as: . 
against the appellants. The appeals could 
not proceed in- the absence: of those who 
were not made parties to the appeals. By 
the course which the learned District Judge 


adopted he in effect’ gave power to the 
. appellants to present the appeals, although 


there was no right in the appellants to 
present them at the time when this -parti~ 
cular order which -is the subject matter of 
the contention before us was passed by ‘the 
learned District’ Judge. The learned Dis- 
trict Judge has referred toa case - in Girish: 
Chundra Lahirt'v. Sasi Sekhareshwar Roy 
(1), but in truth that case has nothing 
whatever todo with this question, In that 
(i) 330.3295 =t o> en ' 


Wa 


Tr. 


(98 £ O. 1926) : 
ease there.was a perfectly good appeal 
pending in the Hign Court, but the appel- 
lant had not brought on the record one of 
the persons who was & party to the suit in 
“the Court below. .The appeal was a good 
appeal and -the Court could adjudicate on 
the rights. of the parties in that appeal and 
the High Ozurt took the -view that in order 
to'do complete justice between the parties 
it was necessary to have before it those 
persons who were defendants in the suit 
but who had not been made respondents in 
the appeal. To the same effect is the decision 
of.this. Court in Padarath Mahton .v. 
Hitan Singh (2). But this isan entirely 
different case. As.was pointed out by the 
Calcutta’ High Court in Manindra Chandra 
Nandi v; Bhagabati Devi Chowdhurani (3), 
“It, .thatis to say, O. XLI, r. 20, “is. not 
intended to override the provisions of 
O. XXII of the C. P.O. The right obtained 
by a respondent when the appeal abates as 
against him is-a valuable right. and should 
not be lightly treated." -The right of those 
respondents who were not made parties to 
the appeals is a-valuable right, because they 
were not made parties to the appeals and the 
appealsas against them would be.barred by 
limitation at thedate when they: were added. 
. Inmy- opinion the learned: District Judge 
was wholly wrongin having recourse to 
O. XLI, r; 20, of the Code. 
- It-was.then:contended that the learned 
Distriet'Judge-in substance condoned the 
delay and gave leave. under-s. 5 of.the 
Limitation. Aet, But the learned District 
Judge has not dealt .with the matter on 
that .footing. .As it appears -the Railway 
Company: was ‘much to-blame in the matter. 
Weare informed that the. judgment of the 
Court:of first instance.had to go -from 
office to office. until it was finally decided 
that an appeal should be presented: to.the 
OCourt-of .the District Judge of. Arrah. 
Under these circumstances there was very 
little time available -to.the Pleader, . to 
prepare the grounds: of: appeal. In my 
‘Opinion no ground has been shown „for 
extension of.time under s. 5 of the . Limita- 
tion Aot. Z | . 
: .i:would accordingly. allow these - appeals, 
set aside the-:judgment and the decree 
passed. by the: Court below and restore the 
judgment and the decree passed by the 

(2) 82 Ind. Cas. 800; 5 P. L. T. 509; (1924) Pat, 249; 
A. I. R, 1924 Pat. 773, 

(3) 90 Ind. Cas, 986; 300, W., N. 48, A. IR, 1926 
Cal, 355. 
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Gourt of first instance. The appellan‘s Are 
entitled to their costs throughout, 
Adami, J.—I agree, 
. A. N. A, ‘Appeals avowed, 
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ALLAHABAD HIGH COURT; 

SECOND Civin APPgaL No. 397 or r924. 
. July- 2, 1926. 

Present: —Sir Grimwood Mears, Kr. 
Chief Justice and Mr. Justice Kine. i 
SHEO PARTAB SINGH ayn anorune - 

—PLAINTIFFS—ÁAPPELLANTS 
i VETEUS ` : 
Syed TAJAMMUL HUSAIN anp ^ 

,OTIIERS— [KREN DANTIS ~RESPONDENTS 
Limitation Aet ‘BX of 1908), ss. it, 31—Perind pe: 
scribed, meaning of - -Acknowledgmeut, eFt of E 

A period'of limitation for a suit may bo prescribed 
by asection of the Limitation Aot as well ey by an 
Article of the Schedule to-the Act and the words Spe 
fore the expiration of the period- prescribel" in 4 n 
of the Act.must-be tazen as meaning before ex 5i a 
tion of the period presgribed in any of the sections, f 
the Act orin' the Schedule. [p. i006, eo) 92. — * i 
.Section 31 of the Limitation Act presceribes a noriód 
5s priu for 4 certain kind of suits and is,^there- 
Pola jeet or bae of s. 19.0f . the Act, 
Second appeal from a decree of the 
District Judge, Allahabad, dated the 18th 
of December 1923. di 

Mr. P. L, Banerji, for the Appellanta 

Messrs. Mukhtar Ahmad, K, Vering 

CAH 


& 
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‘Haidar Mehdi and Majid Ali, for thé Tee 


spondents.’ a 
 FUDGMENT.—Tais wasa suit to re- 
cover money due on two mortgages, The 
first mortgage was dated the ?Ist of J ul 
1892. The mortgage-money became ace 
on 21st of July, 1837, and the period of 
limitation for the suit, under Art 132 
expired on. the 21st.of July, 1909. 4 
second mortgage was dated the 12th of 
September, . 1392, The mortgage-mone 
became.due on 12th September 1896 in 
the period of linfitatioa, under Art. 132 
expired on the 12th September 1908. |  ' 
The plaintiffs’ case is that the suit could 
have been instituted under s, 3] of th 
Indian ‘Limitation Act, 1908, up to the’ bth 
of ‘August, 1910, aud before the expiration 
of that. speciat period of limitation namely 
on the Leth J wy, 1910, he-obiained a written 
acknowledgment of the mortgagor's liabil. 
ity under the dzeds in suit” so that “hig 
period of limitation was extended" under 
H. 19 of the Act up to the Jh.óf July, 
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the 27th of February, 1922. 

The Courts below have dismissed the 
suit on the.ground that it is barred by 
limitation. It is admitted on bebalf of the 
- respondent that the right of suit was @x- 
tended by s. 34 up to the 6th of August, 
1910, but the argument is that although 
the right of suit subsisted up to the 6th 
of August, 1910, nevertheless “the period 
prescribed for the suit,” within the mean- 
ing of s. 19, is the period prescribed in 
the Schedule, namely, a period of 12. years 
under Art, 132. On this reasoning the 
acknowledgment obtained on the 18th of 
July, 1910, was ineffec:ual for giving afresh 
period of limitation under s. 19. 

It is necessary to consider the circum- 
stances in which s. 31 was enacted. The 
view taken by the Allahabad High Court, 
as wel] as by certain other High Courts, 
was that the period of limitation for suits 
on simple mortgages was 60 years under 
Art. 147. Certain other High Gourts took 
the view that the period of limitation was 
only 12 years under Art. 132, The Privy 
Council in the case of Vasudeva Mudaliar 
v. Srinivasa Pillai (1) finally decided that 
the period of limitation tvas 12 years under 
Art. 132. This meant that mortgagees in 
the United Provinces whose money had 
become due more than 12 years before 
the decision of the Privy Council would 
be unable to enforce their mortgages. 
They would have lost their right of suit 
owing to the wróng interpretation of the 
law which had prevailed in the United 
Provinces. In order to prevent such hard- 
ship &. 91 was specially enacted in the 
Limitation Act of 1908 enabling mort- 
gagees, whose right of gnitjwould ordinari- 
ly be barred by the 12 years rule of limi- 
tation under Art. 132, to bring suits upon 
their mortgages within sixty years from 
the date when the money became due or 
within two years from the passing of the 
Act whichever period expired first. It is 
not denied that'under Art. 31 the plaintiff 
was entitled to sue upon his mortgages up 
to the 6th of August, 1910, but 1t is denied 
that this Article lays down a *period of 
limitation" and itis contended that even 
if an acknowledgment of liability is ob- 
tained within the two years’ period no 
fresh starting point is given for limitation 


35 AL 426; 11 C. W. N. 1005; 4 A. L. J. 625; 6 
ot 395 . 9 M. L. T. 333; 9 Bom. L, R. 1104; 17 M, 
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under s. 19. The Courts below have relied: 
upon the rulingin Bai Hemkore v. . Mas 
samalli (2). In tbatcaseit was held that’ 
where an acknowledgment is made after 
the ‘period prescribed " for the. suit’ 
has expired then although the right. to~ 
sue may be subsisting on the date of. 
acknowledgment, under s. 4 of ‘the Limi ` 
tation Act, nevertheless the acknowlédg-: 
ment will not extend the period of limita-’ 
tion. In our view that case can be, dis- 
tinguished. Section 4 does not prescribe’ 
any special period of limitation for, any” 
kind of suit. It only lays down that when 
the prescribed period of limitation expires 
on aday when the Court’ is closed ‘then? 
the suit may be instituted on the day when: 
the Court re-opens. Wearein full agree- 
ment with the view taken by ‘thé Bombay 
High Court in the ruling mentioned, but; 
in our opinion, the ruling in that case is’ 
not applicable to the present suit, “ih -thet 
present suit s. 3l does, in our opihión, pre-« 
scribe a special priod of limitation for’ thé: 
suit. That period of limitation hàád. not: 
expired at the time when thé” written. 
acknowledgment was obtained:- Ib néces- 
sarily follows, therefore, that the provisions? 
of s. 19 operate so as to give a fresh period. 
of limitation from the time of the acknow- 
ledgment. ; PX 
Ithas been argued for the respondents 
that in s. 19, the words "before the ex- 
piration of the period prescribed" must. 
be taken as meaning before thé expiration’ 
of the period prescribed in the Schedule,. 
We see no reason for limiting the ‘mean- 
ing. of the words in the manner suggested: 
A period for a suit can be prescribed by^g 
section of the Act as well as by ‘an: Articlé 
of the Schedule, and in the présent ¢asé the’ 
period of limitation is specially prescribed 
in 8. 31 of the Act, E 
We hold, therefore, that the suit was mot 
barred by limitation and allow the appeal, 
he suit is remanded to the trial Court 
for decision on its merits. We. grant to 
the appellants costs incurred in:the lower 
Appellate Court and here including in this 
Court fees on the higher scale, "Thé costs 
incurred in the trial Court are to abide 
the event of the suit upon its merits; ^.  *" 
Z.K Appeal allowed. 
(2) 26 B. 782; 2Bom.L. R. 608. ^. oil 


` 


— | 


(98 1. C. 1926) 


-ALLAHABAD HIGH COURT. 
^ First Civiu ApPBAL No. 58 oF 1923. 
June 14, 1926. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Boys. 
DWARKA SINGH AND oTHERS— 
PLAINTIFF3— APPELLANTS 

^ versus 


BHEO SHANKAR SINGH AND OTHERS— . 


DEFENDANTS— RESPONDENTS. 
Pre-emption—Custom, proof of--Riwaj-i-am, entry 
in, value of—Pre-emptor associating stranger wn suit, 
effect of. . | 
An entry in a riwaj-t-am recording 8 custom of pre- 
emptionis prima facie proof ofthe existence of the 
custom. Thè mere fact that long before the riwaj-i- 
am was prepared the village in question was settled 
with a single person is not sufficient to destroy the 
presumption arising from such entry. (p. 1007, col. 2.] 
. Ifá plaintiff who has a right of pre-emption associ- 
ates with himself persons who have no such right he 
becomes disentitled from claiming pre-emption. [p. 
1008, col. 1.] 
First appeal from a decree of the Addi- 
tional Subordinate Judge, Benares, dated 


the 10th January, 1923. 


Dr. K. N. Katju, for the Appellants. | 

Dr. S. N. Sen and Mr. Ramnama Prasad, 
for the Respondents, 

JUDGMENT.—This is a plaintiffs 
appeal arising out of a suit for pre .emp- 
tion, There were three plaintiffs, Dwarka 
Singh, plaintiff No. 1 being the lambar- 
dar and the other two plaintiffs co-sharers 
in the same thok in which the property 
sold is situated. "The suit related to two 
talugas, each of which is separate mahal 
called Dodhwa Asli and Saraiya Asli. The 
plantifs did not admit that the considera- 
tion mentioned in the sale-deed was the 
true consideration. The defendants main- 
- tained that the consideration mentioned in 
the deed was the true consideration and 
denied the existence of a custom of pre- 
emption and also pleaded an acquiescence 
on the part of the plaintiffs. The copy of 
the wajib-ul arz produced by the plaintiffs 
was at places illegible and the Court 
ordered the original to be sent for. When 
the originalarrived and the language of 
the wajib-ul-are was clearly understood, 
the defendants took a further legal plea 
that even if the alleged custom never exist- 
ed they could sue for pre-emption. The 
plaintiffs had at least one month's notice to 
meet this objection and the Court express- 
ed its readiness to allow them to produce 
further evidence if they chose to do so, 
No such evidence, however, was produced, 
"(The Court below found the consideration 
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mentioned in the sale-deed to be slightly 
exaggerated and that there was no acquies- 
cence on the part of the plaintiffs. Both 
these findings are not challenged in appeal. 
The Court further found that no custom 
existed in these talugas because about the 
eyear 1806 there were single proprietois of 
both the talugas. It further held that even 
if a custom existed,'éhe right to pre-empt 
was confined to Lambardars who were co- 
sharers, and not to mere co-sharers. The 
suit was accordingly dismissed. 


We find it difficult to accept the view 
of the Court below that there is no prima 
facie evidence to prove the existence of a 
custom. The district is a permanently 
settled district and with the exception of 
a revisional settlement there has been no 
settlement since 1842, when the last wajib- 
ul-arz was prepared. A copy of the wajib- 
ul-arz and the robkar of that year show 
that there was a right of pre-emption 
fully recognised as prevailing in these 
talugas.. That evidence is a prima facie 
proof of the exisjence ofa custom of pre- 
emption. The mere fact that about 1806 
these talugas were settled with single per- 
sons can, by no means, be sufficient to 
destroy the presumption. It is not even 
shown that these persons were accepting 
the settlement only as single individuals 
and not as managing members of a joint 
Hindu family. In -any case the interval 
of time between this period and the entry 
ofthe right of pre-emption was sufficient. 
ly long to leave the’ presumption una 
rébutted. We, therefore, accept the plaint- 
iffs' contention that a custom of pre-empe 
tion exists in these mahals. 


It was, however, admitted in the plaint 
that the incidents of this custom are re- 
corded in the Wajib-ul-arz of 1842. Clause 
8 of that wajib-ul-arz states: — 

“Tf any of us wants to transfer his field or 
his share by mortgage, sale, lease, ete., it 
will be binding on him first to inform his 
Lambardars co-sharers (Lambardaran sha- 
rikdaran) and to sell or mottgage it to them 
at the price fixed. If, without giving any 
information to the Lambardars, or, in case 
they offerthe fixed price, he will transfer 
it to others, the transfer will by no meang 
be valid." 

The other paragraphs of this wajib-ul arz 
show quite clearly that the word Lambar- 
dars is not used in this document loosely 
for co-sharers and pattidars, but bas the 


| 
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“distinêk and ordinary meaning of Lambar- 
‘dars; ‘In  faét''para. 10- provides * who 
ithe Lambardars are end how they are 
-to be appointed in future. :Paragraph 11 
also: makes a clear distinction between 
‘gemindars and Lambardas. One can also 
-conceive of cases when about 1512' à persom 
might have been aiLambardar and yet 
might not-for tbe tirhe-being bea "sharik- 
dar’. There is,- therefore, no justification 
‘for holding that the word “Lambardar” in 
this clause is’a-surplusage. 'In fact the 
subsequent partion of that clause uses the 
word ‘lambardaran” withoutsmentioning the 
word “sharikdaran” which shows that lam- 


‘bardaran” is the real important: word,.and ' 


the word “sharikdaran’: was added in order 
to limittherightto those “Lambardars” who 
‘were also-co-sharers. This interpretation 
finds support from the view taken by this 
Court in First ‘Appeal No. 31 of 1895 de- 
cided on the Ist of July, 1895, where too 


} 


'the-exprérssion “lambardaran sharikdaran” 
‘occurring in a wajib-ul-arz in this very dis- 
‘trict’ was held not to mean mere co-sharers. 
After all- the-plaintifis Mave-to provela 
‘custom of pre-emption undér which they 
are entitled tocláim preferenee. The only 
tvidence ‘in support of their claim 
consists of this document which contains an 
expressión capable of a mieaning entirely 
favourable to the défendants. The plaint- 
ifs, therefore, must be taken to have failed 
to prove by unambiguous evidence their 
tight to claim pre-emption. We must, there- 
fore, hold, that plaintiffs Nos. 2 aud 3 not 
being Lambarddrs in these mahals have mo 
right: to pre-emption ‘under the custom re- 
sorded in‘ the Wajib-ul-ü*z of 1842. The 
learned Advocate for the appellants con- 
tends that even-in- that view a decree 
ought: to:be passed in favour of -Dwarka 
Singh, the Lambardar, and the suit’ ought 
not be dismissed in-toto. The learned 
Subordinate -Judgehas: held. that Dwarka 
Singh- having associated with himself the 
other two plaintifis, who had no right to 
preempt the property, has disqualified 
himself from «nfaihtaining the- suit. :It.is 
contended that the effect of joining Adit 
Singli-and Ram Singh isnot to-introduce 
any strangers to the mahal inasmuch as 
these latter-persons are already :co-sharers. 
But it has been held in several cases that 
if a plaintiff who has-a-right of pre-emption 
associates -with -himself persons ho have 
no suchright,. he becomes disentitled from 
glaiming :pre-emption. ‘We may refer to 
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the -case ‘of Bhawant' Prasad ^v.: Damru (1) 
which was: followed: in the case of»Bhupal 
Singh v. Mohan. Singh *(2).. In this latter 
case it was held that "stranger" did not 
merely mean a person who was a total 
strangersto the party to the suit. but that 
it included ‘every...person’ who thad not a 
right of pre-emption against the vendee. 
That: the plaintiff: No..1' has ‘hecomie. Fie- 
qualified‘hy associating with himself persons 
who had :no- right of: pre-emption ^is : well 
settled by a number of cases in this Court 
vide the cases of Gupteshwar Ram v. Rate 
Krishna Ram.(3) and- Rahima v. -Razzak 


“Alt (4). * Cases where the principal plaimt- 


iff has associated: with himself persons who 
hada right of .pre-émption:but who dis- 
qualified themselves from claiming .pre- . 
emption by reason, for-instance; of a failufe 
to make demands, stands on-a-différenit fodt- 
ing. Having regard to the series of cases in 
this Court itis not necéssary to cèrisider 
the basis underlying this décision." "We 
might note that the Legislatute’ has: by the 
enforcement of the new:Pre-emption Act 
accepted the view of this Court-that a 
pre-emptor can disqualify .himiself «by 
merely associating with himself in.the suit 
persons who have no right of. pre-emption 

We accordingly .hold that the-celaim-of - 
all the plaintiffa must stand dismissed. 
The appeal:is accordingly -dismissed with 


costs. including.in-this Court.fees on the 
higher scale. . qoo Y 
Z.K. -Appeal-dismassed x ` 


^ (1) 5 A197; ACW. N. (1882) 217; 3 Ind. Dec (WA) 
161. ode 
D 19A. 324; A. W. N: (1897) 72;79Ind. Dee, (sis) 
12. "E E 1 e P on 

= n, 15 Ind. Cas. 174; 34 A. 542; 10 A. L.J, 70. 


"(4 Tl Indi Cas. 562, 21 A. L.J. 184; A, LR. 1928 
All. 256.- | | 20 





‘CALCUTTA HIGH COURT. 
"APPEAL FROM: APPELLATE Droge No: 20185 
TS . OF 1923. XE DC 

August6;1025;. ..—:57 3 
Present:—JusticeSir William Ewart Greavés, 
: Kr., and:Mr..Justiee Duval... 25: 

RAJANI KANTA GHOSE-—DzRERDANT 
: No. 1—APPELLANT © Cuat 77 
' veTsUs Pi ME 
. NAGENDRA NARAYAN ROY. arp’ 
ANOTHER—PLaINTITES AND ABINASH: 
CHANDRA. PAL ASD OTHERS. `- 
:DEFENDANTS— RESPONDENTS. © ' 


«Landlord:and. tenant—Occupancy hélding; transfer 


[98 I. ©. 1896] 


of —Custom of transferability, proof of —Recognition of 
transfers, effect of. 

The mere fact that the landlords have in certain 
cases thought fiton payment of nazar to recognize 
* certain transferees of occupancy holdings whom they 
chose to recognize as tenants, does not prove a 
custom of transferability of such holdings subject to 
the payment of nazar: fp. 1010, col. 2.) , 


Appeal against.a decree of the District 
Judge, Murshidabad, dated the 21st of 
April, 1923, ‘affirming that of. the Munsif, 
Second Court at Jungipur, dated the 24th 
of June, 1922. 

Babu Pyari Mohan Chatterji, for the 
Appellant. 

Dr. Dwarka Nath Mitter and Babu 
Nirodebandhu Roy, for the Respondents. 

JUDGMENT. 

Greaves, J.—This is an appeal by the 
defendant No. 1 against a decision of the 
District Judge of Murshidabad confirming 
a decision of the Second Court at Jungipur. 

_ The only question that arises in the appeal. 
is whether there has been a compléte 
abandonment by the tenants ofthe holding 
so as to entitle the plaintiffs to the relief 

which they seek in the suit, namely, recovery 
of possession. 


On the 8th of May, 1910, the tenants execut- 


ed in favour of the appellant a usufruetuary 
mortgage. The area stated in the mortgage is 
26 bighas | kotahs of land "as per bound- 
aries given below.” The boundaries and the 
plots comprised in the mortgage are set 
out in detail in the schedule to the deed. On 
the 2uth of May, 1911, the tenantsold 16 bighas 
12 kotahs ofthe land tothe appellant by 
a kobala of the date which I have mentioned. 
The area is stated in the document as” 16 
bighas 12 kotahs land out of the 26 bighas 
7 kolahs mortgaged. to the appellant. Sub- 
sequently on the 31st of May, 1918, the ten- 
ants sold to defendants Nos. 2 and 3 10 
bighas 8 kotahs of land by a kobala of the date. 
This document describes the land sold as be- 
ing the land that remained after yarious cal- 
culations had been made. I find thisstate- 
ment “There remains 10 bighas 8 kotahs. All 
the lands mentioned in the kobala executed 
by me Loharam Mandal and in the kobala 
executed by the mother and guardian of the 
minor and in this kebala have been sold.” 
This document refers to what are described 
as various. inaccuracies of measurement 
appearing inthe mortgage and in the kobala 
of the 2Uth of May, 1911. 

It appears that the total area of the hold- 
ing in dispute is 27 bighas 5 kotahs and the 


appellant contends thatthere has been no. 


abandonment as there {are still 5 kottas re- 
G4 
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maining undisposed of. Subsequently a 
baina patra was entered into for sale to the 
appellant of 8 bighas 15 kotahs land and 
another suit was instituted to enforce spe- 
cific performance of this contract as the pur- 
ehaser failed to get possession of the land. 

Four points have been urged before us 
in this appeal; first, th&t on the facts which 
I havestated with regard to the area of 
the land there has been no complete 
abandonment of the holding so as to entitle 


the plaintiffs to the relief which they seek; 


secondly, it is said that the statements 
contained in- the kobala of the 31st of May, 
1918, with regard to the area comprised in 
the deed and in the first kobala are not 
admissible in evidence against the first 
defendant and itis said that the learned 


Judge in the Court below has really decided 


the case on these statements contained in 
the kobala which, as I have already said, 
are said not to be evidence against the 
appellant, thirdly, it is urged that the land- 
lords accepted rent for a long period of 
years—seven, I think, in all, from the appel- 
lant and it is, therefore, said that the lande 
lords have recognized the purchase by the 
appellant under the kobala of the 20th of 
May, 1911, and that consequently they are 
not entitled to the relief claimed as agaiust 
him; and, fourthly, it is said that upon the 
evidence there is a custom of transferability 
at a fixed nazar of 4 annas in the rupee and 
that on the evidence as givenin the case 
the learned Judge should have inferred 
phat a custom of transférability had been 
established. 

So faras the first point is concerned, it 
seems to me that there.has, on the facts 
of this case, been an abandoninent of the 
entire holding. The second kobala is only 
evidence, L think, to a limited extent against 
the appellant and I think it is evidence to 


“this extent, namely, to show that thereby 


the remainder of the holding was purported 
to be sold. Itehas been urged before us 
that we should send the matter back to the 


lower Court in order'that the different’ 


documents should be investigated to ascer- 
tain whether the appellant’s contention is 
correct that there are still 5 kottuhs of 
land unsold, but I think that the learned 
Judge in the Court below was justified, 
on the materials before him, in coming to 
the conclusion that there had been, in fact, 
a total abandonment of the whole, holding. 
The learned Judge states that admittedly 
all the lands were mortgaged by Ex. 6, and 


+ 
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he refers to astatement made by the defend- 
ant No, L in'a connected case to this effect. 
Itis now said that that statement of the 
defendant in the connected case was made 
under a misapprehension ofthe facts and 
in the absence of knowledge on his part 
that these 5 kotahs were excluded from the 
mortgage and from afty sale of the lands; 
but I donot think it is open to.the defend- 
ant to blow hot and cold in this way and 
make one statement in one suit and another 
statement in another and I think we are 
bound to accept that for the purpose of 
this suit it was admitted by all the parties 
that all the lands of the holding were mort-- 
geged by Ex. 6 and that.it is not now 
open to the appellant to contend to the con- 
trary. 

So far asthe second point is concerned, I 
agree that the statements as to the mistake 
in the areas in the mortgage-deed and in 
the first kobala are not binding on the 
appellant and are not evidence against him 
as he .was not a party to the documents. 
Consequently I think that the second kobala 
was only admissible in evidence for the 
limited purpose which I have stated in 
dealing with the first contention raised in 
this appeal. : 

So far as the third point 18 concerned, the 
learned Judge has held that Jiss. B4 and 
B3 upon which the appellant relied to 
show recognition by the landlords could 
not-be deemed to be recognition on their 
part of the appellants’ purchase. He says 
that this would only show recognition o€ 
the defendant as usufructuary mortgagee. 
Now, by the terms of the mortgage the 
appellant had undertaken to pay the rent 
of the holding. The mortgage was still 
undischarged certainly as to & part thereof 
at the time when Exs. B4 and B5 were exe- 
cuted and consequently I think the learned 
Judge was justified in drawing the inference 
which he has done that the exhibits only 
showed recognition of the appellant as 


,usufructuary mortgagee and not as pur- 


e 


chaser, Ur 
Lastly comes the question of transferabil- 


ity ‘by custom and we have been referred 
to the evidence that was given in the suit 
on.this point. We have also been referred 
to various authorities and we have been 
told that there is no course open to us but 
to hold upon the facts as given in the evi- 
dence and upon the authorities that trans- 
ferability bas been established by custom. 
Here I differ entirely from the contention 


e a 
JAUNPUR SUGAR FACTORY Lip. v. UPPÉa INDIA RICE Mints btb. (98 I. O. 1920] 
‘of the learned Vakii for the appellant. We 


have only before us a translated copy of 
the evidence which is not a satisfactory. 
method of placing ' evidence before this 
Court. The first witness for the plaintiffs 
states: "'lhereis no special custom in our 
sherista for recognising tenants.” He fur- 
ther states that many occupancy holdings 
had been sold in his time, that some of 
these purchasers had been recognized and 
none has been ejected, and that nazar was, 
taken forrecognition. Witness No. 2 states 
recognition takes place on payment of nazars - 
at 4annas “per rupes.” ‘Then there is the 
evidence of witness No. 3 for the plaintiffs 
in which he says that he has seen no case 
of ejectment and that recognition takes 
place on payment of nazars; and witness 
No. 1 for the defendant states that in the 
mehal occupancy holdings are all transfer- 
red on taking nazars at 4 annas in therupee : 
and that the landlords cannot eject the ` 
transferees, I think there is no doubt that 
there is a considerable body of evidence 
to show thatthe landlords thought fit on 
payment of nazar at the rate of 4 annas in 
the rupee to recognize certain transferees 
whom they chose to recognize as tenants; . 
buf to my mind this evidence falls far 
short of what is necessary in law to estab- 
lish a custom. | 

There are the-four points that have been 
raised in the appealand in the result the 
appeal fails and is dismissed with costs. 

Duval, J.—1 agree. 

Z. K. 

€ 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. . 
MISCELLANEOUS Caste No. 180 o» 1925, < 
June 4, 1926, 
Present:—Mr. Justice Mukerji. 
JAUNPUR SUGAR FACTORY, Lrp.— 
l PETITIONER : 
. versus 
Taz UPPER INDIA RICE MILLS Lr». 


(IN LiquiDnATION)— OPrPosrTE PARTY, 

- Limitation Act (LX of 1908), Sch. I, Arts. 69, 120— 
Agent acting for two principals using money.of one 
principal for benefit of the other—Suwit to recover money 
so used. —Lamitation. 

Where a person whois acting as agent for two 
principals employs money belonging to one of them 
for the benefit of the other, the case is not one ofa 
loan, inasmuch as the lender and the borrower are the 
same person. A suit, therefore, by the principal, 


"whose money has been used for the benetit of the 


` : i ` " ^^" i m . bi P . , . oaa 
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other principal to recover the money is governed not 
by Art. 59 but by Art. 120 of Sch. I to the Limitation 
Act and limitation begins to run from the date 
when the money is demanded by the plaintiff. [p. 101], 
tol. 2; p. 1012, col. 1.] 

Mr. A. Sanyal, for the Petitioner. 

Messrs, B. K. Mukerji and I. B. Banerji, 
for the Opposite Party. . | 

JUDGMENT.—This is an application 
by the liquidators of the Jaunpur Sugar 
Faetory Limited in liquidation against the 
liquidator of the Upper India Rice Mills, 
Limited in liquidation for recovery of a 
sum of Rs. 8,514-0-10 on the following al- 
legations. The two Companies now in liqui- 
dation were managed by oneand the same 
firm of agents who described themselves 
as Messrs. Behari & Co. 
Companies were under the same manage- 
ment; from time to time, the Managing 
Agents borrowed monies from the Jaun- 
pur Sugar Factory Limited, for the use of 
the Upper India Rice Mills Limited. The 
total sums‘ thus borrowed amounted to 
Hs. 7,093-10-9, after giving credit for the 
sums paid in from time to time. The 
Jaunpur Sugar Factory went into liquida- 
tion on the 28th of March, 1924, and the 
Upper India Rice Mills went into liqui- 
dation on the 26th of October, 1924. On 
the 24th of January, 1925, the present claim- 
. ants put forward their claim before the 
" liquidators of the Upper India Rice Mills 
but the claim was not recognised on the 
ground of limitation. The applicants accord- 
ingly lay their claim before the Court for 
adjudication. - 

These facts are all admitted by the 
learned Counsel appéaring for the Upper 
India Rice Mills Limited. No written 
statement has been filed on behalf of the 
opposite party and there was hardly any 
“need for that asthe only question raised is 
that of limitation. 

It is common ground that the sums al- 
leged to have been borrowed from time to 
time by the Rice Mills were borrowed prior 
to the 26th of September, 1921, on which 


date the last amount of Rs. 60 was borrow-: 


ed. The last amount that was paid on 
behalf of the Rice Mills was paid on the’ 
30th of September, 1921, and was a sum of 
Rs. 15. lt is also conceded before me that 
the transactions were all against the Rice 
Mills, there being. always a credit balance 
in favour of the Sugar Factory. The ques- 
tionis whether the present claim is time- 
barred, ; 
The learned Counsel for the claimants 


[d 


While the two. 
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argues that it being the case that the 
Managing Agents were one and the same 
till at least the 28th of March, 1924, the 
period of limitation should be deemed to 
have been under suspension up to that 
date. The following rulings were cited by 
the learned Counsel in support of his 
argument :—Topham v.« Booth (1), Lakhan 
Chander Sen v. Madhusudan Sen (2), Nritya- 
moni Dassi v. Lakhan Chandar Sen (3) and 
Soni Ram v. Kanhaiya Lal (4), Muthu 
re orakkat Chetty v. Mahamad Madar Ammal 
2). å 
The learned Counsel for the opposite 
party contends that none of these cases 
have any application and that it did not 
matter if the Managing Agents were one 
and the same. It was argued that there 
were the Directors of the Company to take 
care of their interest and that the pro- 
visions in the law for suspension ofthe 
period of limitation do not apply*to the 
facts of the present case, 
Court to s. 9 and s. 6 of the Limitation Act. 
In my opinion £he proper view of the 
case is this. The question is whether there 
was any loan in existence at all and if so 
when did it come into existence. 
~ The admitted *facts are that Messrs, 
Behari & Co. managed both the Companies 
and that whenever it was found expedient 


‘they removed the monies from the coffers 


of the Sugar Faetory and applied the same 
for the benefit of the Rice Mills Company. 
The Maifaging Agents were, no doubt, in 
the, position of ordinary agents of two 
separate principals, but all the same they 
were common servants of the two persons, 
viz, the two Companies. When, therefore 
Messrs. Behari & Co. took à sum of money 
from, so to say, one of their pockets and 
put it into another of their pockets, did 
they advance a loan? In my opinion they 
never advanced any loan. For a loan to 
come into existence there ought to be 4 
lender and a borrower. Here the lender 
and borrower being tht same person no 


(1) (1887) 35 Ch. D. 607; 561. J? Ch. 812; 57 L.T 
170; 35 W. R. 715. dus 
Nl 3s C. 209; 7 ©. L. J. 59; 3 M. L. T. 90; 12 aw 

. 326. : 

(3) 33 Ind. Cas. 432; 43 C. 660; 20C, W. N. 529: 30 
M. L. J. 529; (1916) 1 M. W. N. 332; 3 L. W. 471: 1y 
Bom. L. R. 418; 24 C. L. J. 1; 20M. L. T. 10 (P. G) 

(4) 19 Ind. Cas. 291; 33 A. 297; 13 M. L. T. 437. 17 
C. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470- 
17 C. L. J. 488; 15 Bom. L. R. 489; 25 M. L J. 131: 40 
I. A. 74 (P. C.). l 


: (5) 54 Ind. Cas, 66; 43 M, 185; 26 M, L, T, 459; 33 M, 
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loan came into existencé, and, therefore, 
Art. 59 of the Limitation Act hasno ap- 
plication. It is true the two Companies 


had separate boards of Directors, but it is 
common ground that no loan was obtained 


.by any Directors of one Company frem 


the Directorg of the other Company. Itis 
as if the same sefvant of the two men 
applied money of one principal for the 
benefit of another principal To my mind, 
it is clear, that it is not a case of loan 
at all. i : 

If that be the case,. cgn the money be 
recovered or not? In my opinion the money 
is certainly. recoverable. The money was 
never applied so as not to be recoverable. 
In fact, such money as was available from 
the management of the Rice Mills was 
applied, from time to time, for the liquida- 
tion of the amounts taken from the coffers 
of the Sugar Factory. 

The quéstion then would be, what would 
be the period of limitation and what would 
bethe date on whieh the cause of action 
would arise. I have run through all the 
relevant Articles in the First Schedule of 
the Limitation Act and the only Article 
that I find applicable is the Art. 120. It 


is the omnibus Article which applies when - 


no particular Article is applicable. 

The position is this. A sum of money 18 
due by one person: to another and the money 
is due under circumstances which does not 
amount to a loan. The money should 
become payable when it is demanded and 
are-payment is asked for. Even for his 
purpose it would be necessary for another 
party: to come into existence in place of 
the Managing Agents. The Managing 
Agents themselves could not demand money 
from themselves. Therefore, the right to 
sue would accrué when the Directors of 
the Sugar Factory would take charge of the 
Company after sending away the Managing 
Agents or when, asin this case the liqui- 
dator appeared on the scane. The liquidator 
was appointed sometime after the 28th of 
March, 1924, and he made the demand on the 
94th of January, 1925. The earliest period, 
therefore, on which the limitation could 
begin to run. was the 28th of March, 1924, 
if not the 24th of January, 1925. 

In my opinion the claim is & sound one 
&nd is not barred by limitation and ought to 
be allowed. 

I allow the claim with costs but no future 
interest, Theinterest that has already been 
claimed has not been contested and is clear- 
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ly payable. Costs will include Counsel's 
fees on the higher scale if any higher. 
scale fee be admissible under the rules. 


Z. K. Order accordingly. ' 


ALLAHABAD HIGH COURT. 
SECoND Civin AppEaL No. 1729 or 1923, 
May 26, 1926. m 
Present:—Mr. Justice Walsh and 
Mr. Justice Pullan. 
BABU RAM AND ANOTHEk—DEFENDANTS— 
APPELLANTS . l 
l VETSUS 
^ MAHADEO RAM AND ‘aNoTHER— 
PLaINTIFES— RESPONDENTS. 
Hindu Law—Alienation—Grandson’s right to ques- 
tion alienution made before his birth—Antecedent debt 
—Mere renewal of earlier mortgage, effect of. 
The mere renewal of a previous _mortgage-debt 
cannot be deemed to bean alienation for an antece- 


dent debt as defined by the Privy Council inasmuch: ` 


as the original debt, far from being independent, is 
inevitably involvéd in the later transaction. [p. 1013,! 
cols. 1 & 2.] 


Under Hindu Lawa grandson can challenge an 


alienation made by his grandfather on the ground . 
that it was not for legal necessity even though he 
by rs born on the date of the alienation. [p. 1013, 
COL. 1l. 

Second appeal against a decree of the 
District Judge, Farrukhabad, dated the 5th 
May, 1923. 

FACTS.—The suit was for the recovery 
of Rs. 2,100 principal and interest on the 
basis of a registered hypothecatiod bond, 
dated the 10th March, 1910, alleged to have 
been executed by the defendant No.1 in 
favour of Bhika, the ancestor of the de- 
fendants Nos. 5 to 7, who transferred his 
mortgagee rights under the bond in suit to 
the plaintiff under the sale-deed, dated the 
2nd September, 1216. i 

The defendants Nos. 2 to 4 were the sons 
of the original mortgagor Kedar and as | 
members of his joint family have been im- 
pleaded parties to the suit. 
~ The defendants Nos. 5 to 7 were the 
legal heirs of the original mortgagee Bhika, 

The defendants Nos. 8 to 16 were the 
legal representatives of Kishen Lal the sub- 
sequent mortgagee of a part of the pro- 
perty. These defendantsobtained a decree 
for sale on the foot of the subsequent 


~ 


_ 


' this appeal must succeed. 


- previous decision. 
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mortgage subject to the condition that they . 


pay Rs. 573 with interest at 2 per cent. 
from the Ist October, 1912, to the date of 
payment, to Bhika mortgagee, but they 
failed to doso and eventually sold. their 
mortgagee rights under the said decree to 
the defendant No. 17, Dwarka Prasad, 
who had also been impleaded a party to the 
suit. The defendant Kedar Nath and his 
sons Balu Ram and. Munshi contested the 
suit, . 
Kedar Nath averred that the stipulation 
to pay interest at 2 per cent. per mensem 
in case of default of payment of instal- 
ment was never meant or, intended to be 


- put into force and the plaintiffs were not 


consequently entitled to recover the same. 


He also pleaded payment of Rs, 400 in. 


satisfaction of first two instalments. The 
other answering defendants contended. that 
there was no family or valid necessity to 


` incur the debt in suit and that the defend- 


ant No. 1 had no authority to make a mort- 
gage ofthe family property. 
Dr. K. N. Katju, for the Appellants. 
Messrs. U. S. Bajpai and Chiranji Lal, 
for the Respondents. 


JUDGMENT.—We are satisfied that 
The point ap- 
pears to be in a sense new, that is to say, 
our attention has not been called to any 
Itis admitted that the 
claim of the plaintiff is based upon a mort- 
gage-bond of 1910 which was a meré re- 
newal of a previous mortgage-borrd of 1852 
in respect of which a thousand rupees liabil- 
ity had accrued in 1910. The defendant 
is a grandson of the mortgagor and accord- 
ing tothe settled law is entitled to chal- 
lenge the transaction even though he was 
not born in 1882, on the ground of want of 
legal necessity. The learned Judge has 
treated the mortgage debt due under the 


deed of 1882 as an antecedent debt, buta. 


renewal of the original transaction cannot 
be brought within the definition of an 
antecedent debt as contained in the fourth 
paragraph of the final summary of the 
existing law in regard to these matters con- 
tained in the judgment of their Lordships 
of the Privy Council in the recent decision 
of BrijNarain v. Mangla Prasad Rai (1). 


(1) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 
M. L. J. 23; 5 P. L. T. 1; 28 C. W. N. $53: (1924) 
M. W 
O. & 


J. 23; 

N. 68; 19 L. W. 72; 2 Pat. L, R. 4l; 10 

A.L. R. 83; A. I. R. 1924 P. O. 50: 23 M. Le. 
m. L. R. 500; 11 O. L. J. 107; 51 T. A. 129; 

. 48; 41 O, L, J. 232 (P. C). 


i 
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Bo far from being independent it is inevit- 
ably ‘involved in the transaction which 
forms the subject-matter of the suit. At 
the time when the learned Judge delivered 
his judgment this pronouncement of the 
ştate of the law upon the subject had not 
been ‘made by the Privy Council, but we 
have to follow it and we, therefore, have to 
hold that legal necessity for this debt, so 
as to charge the appellant, has not .been 
established. There would be nothing in 
such a case to prevent the Court enquiring 
into the legal necessity in 1882 ifthere 
were any. evidence upon the point, but to 
remit this case for that purpose would be 
idle. ; 

The appellant has acted very properly - 
and laudably in going outside his legal 
obligations, and recognising the pious and 
moral obligation upon him to discharge this 
debt and he has deliberately abstained 
from appealing against more ¢han the 
amount of the interest, that is to say, he 
accepted a legal liability to pay the re- 
spondent Rs. 1,000. He asks for six months’ 
time for this purpose. We think thatis a 
reasonable request. We allow the appeal 
and reduce the amount of the decree to 
Rs. 1,000. The plaintif must have his pro- 
portionate costs of the proceedings in the 
Courts below. The appellant must have 
his costs of this appeal including costs on 
the higher scale if any, and the appellant 
must be allowed six months for payment. 
In form the decree will be for payment of 
Rs. 1,000 within six months from to-day. 

A. N.A. Appeal allowed, 


PRIVY GOUNCIL. 
APPEAL FROM THE QUDE JUDICIAL 
COMMISSIONER'S Court. 
duly L 1926. 
Present:—Viscount Dunedin, Lord 
Atkinson and Mr? Ameer Ali. 
Thakur NIRMAN SINGH AND OTHMNRS— 
PLAINTIFFS—~APPELLANTS 
VETSUS | 
Thakur LAL RUDRA PARTAB 
NARAIN SINGH AND OTHERS— 
DgFENDANTS— RESPONDENTS, 
Limitation Act (IN of 1908), Sch. I, Art. 127—J oint 
family property —Maintenance paid io younger bro- 
thers —Exclusion from enjoyment-—Partititn —Limitg- 
tion—Mutation, effect of. 


\ 
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. A proceeding for the mutation of names is not a 
judicial proceeding in which titleto and proprietary 
rights in immoveable property are determined. It is 
much more in the nature ofa fiscal inquiry institut- 
ed inthe interest of the State for the purpose of 
ascertaining which of several claimants for the 
occupation of certain denominations of immoveabje 
property may be put inte occupation of it with the 
greater confidencetthat the,revenue for it will be paid. 
[p. 1017, col. 2. * 

Where a plaintiff in a suit falling under Art. 127 of 
Sch. F of the Limitation Act has lived on the property 
‘with other joint owners and has been supported by 
the profits of tbe joint family property, this is suffici- 
ent to negative exclusion and to save limitation! In 
order to bara suit under Art. 127 the exclusion must 
be a total exclusion. (p. 1017, cols. 1 & 2.] 

Plaintifis were the younger sons of their father and 
the father of the defendants was their elder brother. 
On the death of the father his estate was mutated in 
the name of his eldest son andthe Mutation Officer 
‘remarked that the order would not debar the plaint- 
iffs from claiming their shares in the estate. The 
father of the defendants continued in possession of 
the greater part of the estate, but cash maintenance 
was paid to the plaintiffs out of the profits of the 
estate and‘they were also put in possession of small 
portions of the estate in lieu of maintenance. Many 
years after the death of their father the plaintiffs 
instituted the present suit for partition of the estate: 

Held, that the plaintiffs had net been excluded from 
the enjoyment of joint property within the meaning of 
Art. 127 of Sch. I to the Limitation Act and that the 
suit was, therefore, within time. |p. 1016, col. 2.] 

Appeal from a decree of the Court of 
the Judicial Commissionér of Oudh (Mr. 
Ashworth, J. C. and Mr. Simpson, A. J. C) 
in First Civil Appeal No. 53 of 1920, dated 
the 18th September, 1922, and printed as 
74 Ind. Cas, 225, reversing that of the Sub- 
ordinate Judge, Bahraich, dated the 6th 

Messrs. De Gruyther, K. C. and Dube, gor 
the Appellants. 

JUDGMENT. 

Lord Atkinson.—This is an appeal 
from a judgment and decree dated the 18th 
September, 1922, ofthe Court of the Judi- 
cial Commissionerof Oudh which reversed a 
judgment and decree dated the 6th of July, 
1920, of the Subordinate Judge of Bah- 
raich. The main question for determination 
on this appeal is whether he plaintiffs’ suit 
is barred by limitation. The Subordinate 
Judge held thatit was not barred, and the 
Appellate Court took the opposite view, 
holding that it was barred. The pedigree 
of the parties showing their descent from 
Lalta Singh, who died in the year 1882, the 
relation between them, and the position 
they have respectively taken up in the liti- 
' gation out of which this appeal has arisen, 
` are indicated with sufficient fullness and 
accuracy in the pedigree asset out in the 
appellants’ case, 


, tum cx m , : 
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It runs as follows:— 
: LALTA SINGH, 
nom 


( Mn 
Lal Bahadur Singh, Sher Bahadur 
(died 2nd June, Singh, (defend- 
1216) ant No, 5) 


| I 


( 
| Dalip Singh, 
(defendant 


`A 
|| 


Nirman Singh, 
(plaintiff 
No. 1) 


Jug 
Jagatjit Singh, 
(minor), 
(defendant No, 7.) 


( 
Lal Rudra 
Partab Narain 
Singh, 


| 
Dukh Haran Durga E 
Singh, Singh 
(defendant 
No. 2.) 


Bachcha, (minor), 
(deféndant No. 4). 


( . | 
Muneshar Bakhsh Bishambar Baldeo Bakhsh 
i Bakhsh Singh, Singh 


Singh, ; 
(plaintiff No. 2.) ^ (plaintiff No. 3.) (plaintiff No. 4) ' 
“The pedigree of the ancestors of Lalta 
Singh is fully printed at page 29 of the 
Record. 

The plaintiffs, Nirman Singh, Muneshar 
Bakhsh Singh, Bishambhar Bakhsh Singh 
and Baldeo Bakhsh Singh, commenced an 
action against the three sons of Lal Baha- 
dur Singh, since deceased, who died on the 
2nd June, 1916, and Bachcha, (then.10 years 
of age, then a minor under the guardian- 
ship of his own father), Sher Bahadur Singh, 
aad Dalip Singh. A paragraph of the 
plaint filed: by the plaintiffs sets forth that 
the parties to the suit are members of a 
joint Hindu family, governed by Mitak- 
shara Law, and that no partitionof any kind 
has ever been effected between the parties 


_to the suit, or between the ancestors men- 


tioned in their pedigree. In para. 3 it 
stated that Lalta Singh’s own brothers 
died childless; that Lalta Singh thereupon 
became head of the joint Hindu family 
and entered into possession of the entire 
joint property; that at the time of the 
death of Lalta Singh, Nirman Singh, plaint- 
iff No. 1, and his brother, Sher Bahadur 
Singh, were minors and lived with their 
elder brother, Lal Bahadur Singh; that all 
the villages held in proprietary possession 
remained joint property, mutation of 
names being effected in favour of Lal 
Bahadur Singh as the head ofthis joint 
Hindu family, during whose life all the 


93.1. O. 1996] 


members of the family remained as owners 
in respect of the joint family property; that 
Lal Bahadur Singh died on the 2nd June, 
1916. It was then stated that defend- 
ants Nos. l to 4 then raised all sorts of 
disputes and filed objections against the 
mutation of names, rendering it impossible 
to livein ‘joint enjoyment of the family 
property ; that for this reason, . plaintiffs 


NIRMAN SINGH v. LAL RUDRA PARTAB NARAIN SINGH. 


‘then desired this property should be parti- - 


tioned amongst the members of the family 


. but on the 27th November, 1916, defend- , 


ent No. l finally refused to consent to this 
. being done, The share of the plaintiffs in 
the entire property would, on partition, be 


one-third, that of defendants Nos.lto 4° 
(also one-third) and that of thedefendants ` 


Nos. 5 to 7 also one-third. 

Defendant No. 5 and his two sons, defend- 
ants Nos.6 and 7 are impleaded as defend- 
ants, but in their written statements they 
admit the validity of the plaintiffs’ claim. 

. The principal defendant is Lal Rudra 
_ Partab Narain Singh, defendant No.1. He 
' filed a written statement on the 3rd Novem- 
ber, 1917, about 18 months after the death 
of his father. In his statement he denied 
‘that the parties to the suit were ever 
. members of a joint Hindu family, and in 
paras. 19 and 16 of this statement averred 
that the custom ofsingle ownership had 
been existing for centuries in the family of 
. Lal Rudra Partap Narain Singh, defendant 
. No. 1, and that the Bahraich estate since 

its acquisition had for generation after 
generation been held by a single owner, 
that under this custom the property was 
impartible and owned by 8 single owner. 
. That the estate was never partitioned in 

view of the fact that it was impartible, and 
further that the custom of primogeniture 
has obtained in the family of defendant 
No. 1 and that for generation after gener- 
ation the Bahraich estate had been held 
aud enjoyed by the eldest son in accordance 
with this custom, while the other children 
continued to get only, maintenance allow- 
ance due by way of guzara in accordance 
with the custom, Hefurther averred that 
Lal Bahadur Singh, his father, had been 
in exclusive possession of the estate in dis- 
pute from May, 1882, and that even if the 
plaintifis had any right to partition, limi- 
tation commenced from the date of mu- 
tation in 1882, and their claim was barred 
by time. Defendants Nos. 3 and 4 adopted 
as their own the pleas raised by defendant 


No. 1, 
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On these pleadings, the Subérdinate 
Judge framed 90 issues (see page 376 of 
the .record, numbered from 1 to 20 both 1n- 
clusive). He has most conveniently divided 
them into three groups according to the 
subjects with which they respectively deal. 


The first group consistg of the following 


first two issues:— ° 
“(1) Whether Lal Bahadur Singh and 


the parties to the suit constitute members 


' of a joint Hindu family? 


“(2) Whether the property in suit is joint 
family propexty ? 

The Subordinate Judge, after having 
most carefully examined all the evidence, 
found in the affirmative on each of these 
issues, and the Appellate Court affirmed his 
findings. 


'The second group has comprised the two 
following Issues Nos. 3 and 4:— 

3. Does a custom of impartibility and of 
succession by lineal primogeniture exist in 
the family, as alleged ? 

4. Is the property in the suitalso other- 
wise impartible, as alleged ? 


TheSuberdinate Judge found these issues 
against the defendants, and expressed him- 
self thus:— ° 

"Now all the points to be determined 
in connection with Issue No. 3 have been 
wholly or partly deeided in the negative 
upon a review of all the authorities cited 
for the parties.and the documentary and 
oral evidence in the case. I am, therefore, 
of opinion that the custom of impartibility 
andlineal primogeniture pleaded by the 
contesting defendant is not established, and 
I find Issues Nos, 3 and 4 in the negative." 


The Appellate Court concurred with the 
finding of the Subordinate Judge that the 
defendants had failed to prove the custom 
pleaded by them, saying. “Our finding is 
that thecustom is not proved." 

The third group consists of the Issues 
Nos. 10, 11 and 12, relating to the plea of 
limitation. These run as follows:— 

"(10) Have the plaintiffs been in posses- 
sion of the property in suit within limit- 
ation ? 

"(11)Have Lal Bahadur Singh and defend- 
ant No. l been in adverse possession of the 
property in suit for more than twelve years 
before suit? 

"(12) If the property in suit be found 
to be joint family property, thtn have the 
plaintiffs been excluded within their know, 


+ 
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edge from the enjoyment ofit more than 


twelve years before suit ?" 

The lower Courts are agreed in holding 
that the determination of the question of 
limitation depends upon the true mean- 
ing and applieation of Art. 127 of the F'irste 
Schedule to the Indian Limitation Act (IX 
of 1908), which is as fotlows:— 


Period of Time from which 
Description of Suit. Limitation. period begins to 
run. 

197. Suit bya per- Twelve When the exclus- 
son excluded from years. ` Sion becomes 
joint family proper- known to the 
ty, to enforce a plaintiff. 


right to share there- 
in. , 


The Subordinate Judge tried Issues 
Nos. 10, ll and.12 together, and, on con- 


. sidering them, he directed his mind to the 


following considerations :— 

“In order to see whether the suit isor is 
not barred under Art. 127, we have to see 
whether or not the plaintiffg were excluded 
from the joint family property more than 
twelve years before the suit to. their own 
knowledge. The onus of proving not only 
that they were excluded, buf also that they 
knew that they were: excluded more than 
twelve years before the suit, 2. e., before 
the 6th July, 1905, lay upon the contestin g 
defendants." 

The facts relating’ to the plea of limit- 
ation may be summarised thus :— . 

As already stated, the head of the joint 
family, Lalta Singh, died in 1882, leaving® 
him surviviug three sons, namely, (1) the 
eldest, Lal Bahadur Singh ; (2) the second, 
Sher Bahadur Singh (defendant No. 5), who 
was sixteen years old ; and (3) the plaintiff, 
Nirman Singh, who was a minor, fifteen 
years of age. 

On the 23rd May, 1882, the said Lal 
Bahadur Singh filed an application under 
the provisions of ss. 61 and 62 of the Oudh 
Land Revenue Act (XVII of 1876) praying 
that, as he had performed the funeral rites 
of his deceased father, mutation of names in 
respect of his father’s estate might be made 
in his favour. 

The Extra Assistant Commissioner of 
Bahraich made the following rather peculiar 
order on this application: — 

"ORDERED 
that in place of the name of Lalta Singh, 
deceased, the name of his eldest son, Lal 
Bahadur, shallhe written in the column 
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of Lambardar and the names -of the (de- 
ceased's) younger sons, Sher Bahadur Singh 
and Nirman Singh, shall be written in 
place of the deceased as co-sharers. Let 
the Tahsildar be informed so that he gives 
effect to this and collects the usual fee. 
Let the Registrar Qanungo, the Suddar 
Qanungo, the vasilbaqi navis of the Suddar 
‘be informed. If this eldest son, Lal Baha- 
dur, has any objection to the recording of 
the names of his brothers as co-sharers, 
and eonsiders them to be entitled to. main- 
tenance, he can have his remedy from a 
competent Court, as according to Hindu Law 
and eustom all the sons of adeceased person 
are his lawful representatives. 
(Sd.) “Pandit Janki Prasad, 
"Extra Assistant Commissioner 
of Bahraich." 

"Dated 1st Ji une, 1882." 

Lal Bahadur was dissatisfied with this 
order and appealed tothe Deputy Commis- 
sioner of Bahraich, who made an order 
equally peculiar. It runs this:— 

“ORDER. 

"Such being the facts of the case I accept 
the appealfrom the order of Extra Assist- 
ant Commissioner and cancel so much of 
his order as not register (sic) Sher Bahadur 
and Nirman Singh in the Tahsil Books as 
proprietorsin possession, This order will not, 
of course, debar them from claiming, should 
at any time such a course appear to either 
of them advisable, their share 1n the estate, 

“To-day, present, applicant and the two 
minors. Their mother and guardian is not 
present. Sher Bahadur and Nirman Singh, 
aged 16 and 15, appear with an appli- 
cation from their ‘mother excusing her ap- 
pearance at such a distance (35 m. 1.) in this 
weather, she being a pardahnashin. She 
Bays in it that the estate has never been 
divided, and that she has no-objection to 
dakhil-kharij in the eldest boy's name, Lal 
Bahadur's. 

"Sher Bahadur, aged 16, declares that the 
signatureto thisis his mothers and was 
written by her in his presence. 

(Sd.) *M. L. Ferrar, 
“Deputy Commissioner.” 

Both the lower Courts have found that 
the plaintiff, Nirman Singh, and his bro- 
ther, Sher Bahadur Singh, have, since 
their father’s death in the year 1882, lived 
jointly with their eldest brother Lal Baha- 
dur Singh in the ordinary way, and con- 
tinued so to do uptothe year 1911; or 
thereabouts, Thereafter they resided sepa- 
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rately but received considerable sums of 
money for their expenses from Lal Bahadur 
Bingh, the head ofthejoint family. The 


, defendants themselves assert that plaint- 


iffs are in receipt of cash maintenance, 
and that they are in possession of some 
land in lieu of the same. In view of these 
facts, the Subordinate Judge held that the 
plaintiffs’ suit was not barred by limitation, 
and concluded a sound and able judgment 


in the following words :— 


"The last mentioned case of Raghunath 
Bali v. Maharaj Bali (1) makes it clear 
that even where the person actually hold- 
ing the property of a joint family believes 
that it is impartible property, and another 


member of the family sharing that belief 


accepts maintenance,’ it does not amount 
to the exclusion of the latter, and upholds 
the authority of the Privy Council in 
Sri Raja Lakhshmi Devi Garu v. Sri Raja 
Surya Narayana Dhatraju Bahadur Garu 
(2) that where -the junior members under 
a mistake accept the provision of main- 
tenance they are not to be deemed exclud- 
ed as co-parceners. 


impartible and the junior co-parceners 
having a right to share aecepted mainten- 
ance in lieu, does not put the head ofthe 


` family in a position adverse to the other 


members, so asto force them to realise, 
so tospeak, their right of partition or be 
barred. The cause of action would not arise 
unless the co-parceners were absolutely ex- 
cluded, and it is not absolutely excluded if 
they are in receipt of maintenance from the 
family property. Hereit is asserted by the 
contesting defendants themselves that the 


. plaintiffs are in receipt of cash maintenance, 


and that they are in possession of somejlands 
in lieu of the same. .(Vide Exs. A142 to 
A160, A177 and-A178.) 

“The decision of the Madras High Court 
in Jaganatha v. Ramabhadra (3) confirmed 
by the Privy Council in Jagannadha Razu 
v. Ramabhadra Razu (4) laid down that if 
the plaintiff in a suit under Art. 127 has 
lived on the property with other joint 
owners, and has been supported by the 
proceeds of the joint family property, this 


(1) 11 O. 777; 121. A. 112; 4 Sar. P. O. J. 642; 
Rafique and Jackson's P. C. No. 90; 5 Ind. Dec. (xN. s.) 
1277 (P. C.). 

(2) 20M. 256; 24 I. A. 118; 7 Sar. P. C. J. 185; 7 
Ind. Dec. (x. s.) 182 (P. CO), 

(3) 11 M. 380; 4 Ind. Dec. (w. s.) 265. 

(4) 14 M. 237; 18 I. A. 45; 4 Sar. P. C. J. 645; 15 Ind. 
Jur. 222; 5 Ind. Dec. (N. s.) 167 (P. C.). 
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is sufficient to negative hisexelusion and t9 
gave limitation, 
x*' ox * *o xk 0»  & 

“Exclusion, to bar a suit under Art. 127, 
must be a'total exclusion. [Vide Sri Raja 
Imkhshmi Devi Garu v. Sri Raja Surya 
Naryana Dhatraju Bahadur @aru (2), Kachi 
Yuva Rangappa v. Kdchi Kalyana Rang- 
appa (5)and Kumarappa Chettiar v. Sami- 
natha Chettiar (6).] 

"In view of these authorities and the 
facts of thecase,I am of opinion that the 


plaintiffs have not been excluded within 


their knowledge from the enjoyment of 
the property in suit for more than twelve 
years before the suit and that it is within 
time, I, therefore, find the, issue accord- 
ingly against the contesting defendants." 

. The perusal by their Lordships of ihe 
judgment of the Court of the Judicial 
Commissioner of Oudh, at page 482 of the 
Record, leads their Lordships to think that 
its judgment is to a great degree based on 
the mischievous but persistent error that 
proceedings for ‘the. mutation of names 
are judicial proceedings, in which the 
title to andthe proprietary rights in im- 
moveable property are determined. They 
are nothing of the kind, as has been point- 
ed out times innumerable by the Judicial 
Committee. They are much more in' the 
nature of fiscal inquiriesinstituted in the 
interest of State for the purpose of ascer- 
taining which of the several claimants for 
the occupation of certain denominations of 
immoveable property may-be put into 
occupation of if with the greater confidence 
that the revenue for it will be paid. 

It is little less than a travesty of judicial 
proceeding to regard the two orders of the 
Extra Assistant Commissioners of Bahraich 
and Mr. M. L, Ferrar,Deputy Commissioner, 
as judicial determinations expelling proprio 
vigore any individual from any proprietary 
right or interest he claims in immoveable 
property. Yet of thege very orders the 
Court of Appeal at page 484 of the Record 
said the Deputy Comrni5sioner decided 
that Lal.Bahadur Singh was alone 
entitled on the evidence to have his 
name entered, though he added that 
his order could not debar the brothers 
from bringing a suit to establish their claim 
at.any time. 

It appears tous that these proceedings afford 


(5) 24 M. 562; 11 M. L. J. 191. 
(6) 52 Ind. (as. 470; 36 M.L. J. 612; 42 M. 431; 
(1919) M. W: N. 328, 
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'elear evidence that Lal Bahadur Singh took 


possession of the estate as property to which 
he was entitled to exclusive ownership, and 
noton behalf of the younger brothers. There 


seam be no doubt he had sole physical pos- 
"^^ gession in the sense that he was able do 


deal with the proceeds, and to exclude all 


‘others, and there eh be no doubt that he 
showed a determination to exercise that 


physieal power on his own behalf. He had, 
therefore, sole legal possession—yes, in the 
sense that any person who on an applica- 
tion for mutation of names is put upon 


the registry as sole occupier will have sole’ 
. legal possession, whether he be the head 
“of a joint Hindu family, or not head of 


any family, or an absolute owner. If, how- 
ever, the Court of Appeal meant by the 
language they have used that these orders 
were évidence that Lal Bahadur Singh 


,WaS in possession. as sole legal owner in 


a proprietary sense, to the exclusion of all 
claims of the other members of the family 


. :88. co-owners or for maintenance or other- 
^- wise, they, in their Lortiships view, were 


entirely mistaken. The same evidence 


`. finds expression in this passage of the 
. judgment of the Court of Appeal as is 


manifested in the passage at the top of 


. page 485. After referring to what Lord 
- Macnaghten, in the case of Corea v. Appu- 


hamy (7), said to the effect that “possession 


js never considered adverse if it can be 


referred to a lawful title," they held that 


"there was nothing in that case to'show any 


intention on the párt of the deceased owner's 
heir to enter as a plunderer, and said “That 
case is to be distinguished from the present 
case by the fact that Lal Bahadur Singh 


 - did atthe time of entry set up an adverse 
, title in clear terms before the Revenue Au- 
"thorities, and they accepted his claim." If 
that means that Lal Bahadur Singh set 


up &claim to be sole proprietary owner 


- of this estate and entitled to an interest in 
which his brothers had no claim, then 


these Revenue Authorities had no jurisdic- 


. tion to pronounee upon the validity of 


such a claim, and from these - orders it 
would .appear.they did not attempt to do 
so. Itis, in their Lordships’ view, per- 
fectly clear that the orders already referred 
to did not effect and were not intended 
or designed to effect proprio vigore an ex- 
clusion of the plaintiffs from all interest 


'''* jn the, property of the joint family of which 


T (1912) A. C. 230; 81 L, J.P. O. 151; 105 L. T. 


they were members. At page 487 the 
Court of Appeal deals with “the point of 
exclusion. They say it was strenuously 
argued that the fact that Lal Bahadur, 
Singh's brothers got maintenance and ac- 
tually held:some lands is conclusive proof 
that they were not, in point of fact, ex- 
cluded from the estates, of Lal Bahadur. 
A long and rather. obscure discussion fol- 
lows as to the exclusion being intentional 
or the contrary. It is generally understood 
in law that a man must be presumed fo in- 
tend the natural consequence of his own 
act, The following passage on page 487, 
between lines 20 and 30,is the strongest 
practical comment upon this principle. It 
runs thus: — 
"It must be possible to infer that it was 
accompanied by an intention to abandon 
the position of a right to exclude. No 
doubt such intention will be inferred where 
no legal title to exeludeis proved to have 
been set up and maintained, because there 
is always a presumption in favour of 
rightful entry and retention. Such pre- 
sumption ‘is, however, rebuttable. Here 
the facts are these. Lal Bahadur Singh 
was, as we have found, a co-sharer 
in point of law. Bat he was holding 
under an express assertion of his title to 
hold as sole proprietor. He gave money 
and lands to his brothers in the way a 
sole proprietor would do. Such gifts do 
not save his brothers from exclusion. The 
cases cited tous appear to us no authority 
for the contrary. 
, On the whole their Lordships are quite 
unable to concu? with the Court of Appeal 
in the views that Court has taken or all or 
most of the important points in this case. 
They think those views are erroneous. The 
judgment of the Subordinate Judge they, 
on the contrary, think sound and helpful, 
and are, therefore, of opinion that the deci- 
sion of the Court of Appeal should be set 
aside, that the judgment and decree of 
the Subordinate Judge should be affirmed, 
and this appeal should be allowed with 
eosts, and they will humbly advise His 
Majesty accordingly. 
Z. K. "Appeal allowed. 
Solicitors for the Appellant:—Mr. H: S. 
L. Polak. 
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seems that Mrs. Matthews was trying to 
reconcile him with his wife for the sake 
ofthe children. Whether he had any in- 
tention of being reconciled or not, he has 
stated on oath that hehas nevercohabited 
with her since she left Fyzabad, and con- 
donation will in these circumstances not 
be presumed. Even if he had some idea 
of condoning the misconduct at Lucknow, 
however, there is sufficient evidence of 
further misconduct on his wife's part after 
she left Lucknow for Bareilly, and subse- 
quently for Gorakhpur. 

The petitioner explains the delay in 
filing the petition by the fact that he has 
had much difficulty in raising the money 
to institute proceedings, having had to 
file a petition in the Insolvency Court owing 
to his wife’s extravagance. 
be the case. 

I consi that the adultery of the re- 
sponden#with the co-respondent is clearly 
proved and that the petitioner is entitled 
` toa decree for a dissolution of his marriage. 

The petitioner has also claimed Rs. 3,U00 
damages. The object of damages is to 
compensate the husband for the injury if 
any which is suffered through the wrongful 
act ofthe co-respondent, and there are at 
least three points to be considered in 
measuring the damages. (1) How has the 
husband demeaned himself, (2) did he and 
his wife live happily together because, if 
they lived unhappily his loss in his wife 
is not so great and (3) the position of the 
- defendant [see Comyn v. Comyn and Hum- 
phreys (1) quoted at pages 192-193 of Rat- 
tigan’s Law of Divorce in India), though 
the actual means of the. co- respondent have 
nothing todo with the question. No actual 
expenses have been proved by the petitioner 
beyond the costs: of this petition. Accord- 
ing to him he and his wife lived happily 
enough until she went away to Moghul, 
Sarai, and had he proceeded at once to take 
action his damages might have been assegs- 
ed far more highly than they can be now. 
I give the petitioner a decree nisi for the 
dissolution of his marriage with the re- 
spondent, and he should apply for a decree 
. absolute after the expiration of six months, 
The costs of these proceedings aie to be 
paid by the co-respondent, against whom 
I give the petitioner a decree for Rs. 1,000 
damages, The costs will first be paid out 
of the damages, the balance of which will 


(1) (1863) 32 L. J, P, & M, 210, 
J , 


This may well . 


. 
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be paid to the petitioner in trust for tbe 
‘children of his wife (only one of whom he 
admits to be his) to be paid to them on 
attaining the age of twenty-one. In the 
meanwhile the money will be kept in fixed 
deposit with the Allahabad Bank, Lucknow, 
in the name of thee petitioner in trust for 
the children. The petitioner is not now 
asking for the care of either of the children 
and as they are very young under the 
protection of the respondent's mother I pass 
no order in regard to them. 

Z. K. ° Decree granted, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 2224 
oF 1923. 

August 21,1925. ° 
Present:—Mr. Justice Cuming and 
Mr. Justice Gregory. 
KSHETRA MOHAN DAS AND OTBERS— 
PLAINTIFF8—APPELLANTS 
. versus 
BHAIRAB CHANDRA DAS AND OTHERS— 
^ DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 00—Document thirty 
years old—Presumption—Recitals, correctness of, whe- 
ther can be presumed. 

Under s. 90 of the Evidence Act the person pro- 
ducing a document purporting or proved to be thirty 
years old is relieved of the necessity of proving that 
the document was executed by the person who pur- 
ports to beits executant provided that the document 

atisfies the other conditiols laid down in the section 
namely, that it is thirty years old and produced from 
"proper eustody. The Court is not, however, bound to 
presume the correctness or genuineness of other state- 
ments appearing in the document. [p. 1022, col. 2.7 


Appeal against a decree of the Officiating 
Subordinate Judge, Third Court, Midnapur, 
dated the 25th of May, 1923, reversing that 
of the Munsif, Third Court at Tamluk 
dated the 29th of April, 1922. i 

Mr. 5. C. Maiti and Babu Apurba Charan 
Mukherjee, for the Appellants. 

Babu Santosh Kumar Pal, for the Re- 
spondents, 


JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal arises the plaintiffs sued for a 
declaration of their titleas tenants under 
defendants Nos. 4 to 8, and for correc- 
tion of the settlement record and confirma- 
tion of their possession. Defendants Nos, 
l, 2and 3 are the persons whose names 
are recorded in the Record of Rights ag 
tenants now in possession. 


“sign his name. 


Loy 


The plaintiffs case was that in 1287 
corresponding to 1880' their mother took a 
settlement from the zjaradar of defendants 
Nos: 4 to 8 and paid rent all along to the 


ijaradar and that on her death the plaintiffs , 


came into possession and continued to pay 
rent to the waradar..*In the Record of 
Rights prepared in 1917 defendants Nos.,], 
2 and 3 were recorded as tenants under the 
defendants Nos. 4 to: 8. This entry in the 
Record. of Rights had thrown a cloud on the 
plaintiffs' title; they, therefore, brought the 
suit for the correetion ofthe Récordof Rights 
and confirmation of their possession after. 
declaration of their title. ! 

The first Court decreed the plaintiffs’ 
suit. On appeal to the District Court this 
decision Was reversed and the plaintiffs' suit 
was entirely dismissed. The plaintiffs have 
appealed to this Court. MN 

Their eohtentions are as follows—first of 
all the lower Appellate Court has wrongly 
rejected a certain jamabandi furd. They 
contend that this jamaband. furd being an 
ancient document has proved itself under 
s. 90 of the Indian Evidence Act; and that 
if the lower Appellate Court was of opinion 
that the document was hat genuine the 
plaintiffs Should have been givenan oppor- 
tunity of proving the genuineness of the 
document. It is, therefore, necessary to 
see. how the lower Appellate Court has 
dealt; with this document. The learn&d 
Subordinate Judge remarks. as * follows: 
“Therefore, only the pamabandi furd (Ex, 1) 
is the solitary document to prove title. If 
was filed after the defendants filed under 
their hukumnama Ex. A. I have reasons 
to suspect the genuineness of this docu- 
ment. It is purported to have been granted 
by au. ijaradar of the Rajas named Darpa 
Narayan, whose name appears to have been 
signed by the pen of one Becha Ram. 
There is no evidence to show that Darpa 


, Narayan was tlie ijavadar and no evidence 


to show. that. Becha Ram had the power to 
n Hollowing the ruling laid 
down in the case of Imrit Chamar v. Sri- 
dhar Pandey (1), T hold that the genuine- 
ness of this jamabandi furd (Ex. I) cannot 
be presumed only from the proofof custody 
under s. 90, ‘Evidence Act." Now s. 90 
provides that“ where any document, pur- 
porting or proved to be thirty years old, is 
produced: from any custody which the 
Court. dn “the particular case considers pro- 


(1) 13 Ind, Cas, 120; 15 C, L. J. 7; 17 C; W, N. 108, 
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per, the Court may presume that the signa- 
ture and every other part of such docu- 
ment, which purports to be in the hand- 
writing of any particular person, is in that 
person's handwriting, and, in the case of a 
document executed or ‘attested, that it was 
duly executed and attested by the persons 
by whom it purports to be executed and 
attested.” In other words the, person pro- 
ducing such à document is relieved of the 
necessity of proving that it was executed. 
by the person who purported to be the 
executant; provided that it satisfies the 
other conditions, namely, it is 30 years old 
and produced from’ proper custody. But 
that is not the same as saying that the 
Court shall presume the correctness or 
genuineness of every statement appearing 
in the document. The learned Counsel 
who has appeared for the appellants con- 
tends that his clients have bk- misled, 
because the learned Munsif admWted this 
document without proof; and for that reason 
they did not adduce any evidence to prove 
that Darpa Narayan was the waradar of 
the zemindars. But merely because the 
trial Court admitted the document without 
proof the plaintiffs were not relieved of the 
necessity of proving that Darpa Narayan 
was an 1jaradar of the zemindars, because 
that fact cannot be presumed to have been 
proved by the document itself. The lower 
Appellate Court in dealing with this docu- 
ment found that there was no documehtary 
evidence, by that I presume it means no 
reliable evidence, to show that Darpa Nara- 
yan” was the 4jaradar of the zemindar. In 
that case, therefore, -it would be quite 
immaterial whether Darpa Narayan had 
executed this document through the pen of 
Becha Ram, because even if he had done so 
that would not in itself prove that he was 
the waradar. That fact not having been 
proved the lower Appellate Court was quite 
right in not relying upon this document as 
proving any part of the plaintiffs’ case. 

The next point raised by the learned 
Counsel for the appellants is that the lower 
Appellate Court should have held that the . 
admitted dakhilas which were granted by. 
the landlords proved the plaintiffs’ case. 
But in dealing with these dakhilas the 
lower Appellate Court points out that the 
dakhilas only exist from 1298 to 1304 and 
none after 1304, accordingly it did not con- 
sider that the plaintiffs' case was supported 
by the dakhilas. Iam not prepared to say 
that the lower Appellate Court is wrong, 


' fresh 


" [98 I. 0. 1996] 
and to hold the plaintiffs have title to or 
possession of the lands in suit. _ 

No other point has been urged in support 


of this appeal. A S 
Tne result is that the anneal must fail 


ti 


and is dismissed with costs. E out 


. Gregory, J.—I agree. 
(August 21, 1925).—1t has been brought 

to ournotice that one ofthe appellants in 

this appeal is à minor and he has not been 


.properly represented in this appeal. The 


facts appear to be these: when the appeal 
was filed there were two appellants Khetra 


-Mohan Das and Bonomali Das, Bonamali - 


Das was a minor and represented by his 
guardian and uncle Kshetra Mohan Das 
appellant No. 1. Kshetra Mohan died and 
in his place his legal representative Bhuth 
Nath Das was duly substituted. But ap- 
parently for some reason or other no appli-: 
cation wa de for the appointment ofa 
guardian for the minor Bonomali 
who had been represented in the appeal by 
Kshetra Mohan. The result is that so far 
as Bonomali the minor is concerned lie was 
not properly represented in this appeal; 
and the order which we have passed in this 
appeal so faras he is concerned must be 
vacated. Order XXXII, r. 10, C. P. ©., pro- 
vides that “on the retirement, removal or 
death of the next friend of à minor, further 
„proceedings shall, be stayed until the 
appointment of a next friend in his place." 
Therefore, in this case the order is that so 
far as Bonomali is concerned all further 
proceedings in this appeal will be stayed 
pending the appointment of a next friend, 

Let the minor be given notice of the 
death of his next friend and of the above 
order, 

Z. K, Appeal dismissed. 


tnc echt 


ALLAHABAD HIGH COURT. 
First Civin ArpPEAL No. 148 or 1923. 
June 15, 1926. 
Present :— Mr. Justice Sulaiman. 
and Mr. Justice Boys. : 
Lala SHEO PRABAD —PrarNTITE—. 
APPELLANT < 
; \ versus —— 
BALWANT SINGH AND OTBERS— 


DEFENDANTS RESPONDENTS. 
Hindu Law—-AlienationyAntecedent debt, meaning 
0f —Mortgage, prior, whethef Nntecedent. 
In order ‘that a debt s 


A 
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: Government revenue. 


id be recognized asan: 


9 ‘ ` 
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antecedent debt it must not’ only be antecedent in 
point of time, that isto say, a prior debt, but must 
also be antecedent infact that is, antecedent in re- 
ality, and must be separate and independent and no 
part of the transaction which is being impeached. 
li there are two mortgage-deeds which though of 
déflerent dates are really part and parcel of one and 
the same transaction, the first cannot be treated as 
antecedent in fact. On tiw other hand, if two deeds 
are quite distinct and separate and do not form one 
continuous transaction, the mere fact that the earlier 
deed has been discharged or paid off by the later deed 
or even incorporated in it, would not prevent the 
earlier deed from being an antecedent debt within 
a meaning of the definition. [p. 1024, col. 2; p. 1025, 
COL. 1.) * 

Where at the time when the first mortgage 
transaction is entered into, it is in contemplation 
that it will thereafter be converted into a second 
mortgage, in order that it may operate as an ante- 
cedent debt, the position would be quite different. But 
where a second mortgage transaction is not thought 


of at all at the time when the first mortgage trans- ' 


action 1s entered into, the first must be considered to 
be independent of the second, even though at the 
time when the second mortgage is taken the amount 
due on the first mortgage is set off. What the Court 
has to see is whether the first was independent of the 
second and not whether the second is independent of 
the first. [p. 1025, col. 1.] 


First appeal from a decree of the Addi- 


tional Subordinate Judge, Agra, dated the. 


22nd December, 1922, 
Dr. K. N. Katju, dor the Appellant. 
Dr. N. C, Vaish, for the Respondents. 
JUDGMENT. 
Sulaiman, J.—This is a plaintiff's 
appeal arising out of a suit for sale on 


the basis of a mortgage-deed dated the. 


9th of April, 1918, executed by Balwant 
Singh, defendant No.1, in favour of the 
plaintiff, Sheo Prasad, and his father Tota 
Ram, since deceased. Among the defend- 
ants are the morigagor’s grandson- Malhan 
Singh and a number of subsequent trans- 
ferees. The mortgage-deed in question 
was executed fora sum of Rs. 7,000. The 


bulk of the consideration was set off against: 


the amounts due on three previous mort- 
gage-deeds dated the 6th of F'ebruary, 1901, 
the 17th of January, 1906, and the lyth of 
November, 1907; in favour of the plaintif's 
family. Rs. 60 were taken for purchasing 


stamp-paper. and meeting the expenses of. 


the execution and: registration, and Rs. 195 
were taken professedly for payment. of 


nied the validity of this mortgage-deed. 
Itis not now disputed that the property 


'covered by this mortgage was joint ancest- 
" ral property and that the mortgage-debt 
cannot be enforced against the other mem-- 


Ae 
* 


bers of the family and subsequent trans- 
ferees unless the deed was executed in 


The defendants de-. 


` 
} 


“v ere ee ee 
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leu of antecedent debts or was for legal 
necessity. -At the time when’ the learned 
Subordinate Judge delivered his judgment 
the interpretation put by this Court on the 
expression “incurred wholly apart from the 
ownership of the joint estate or the security 


- afforded or subposedeto be availabe by 


such. joint estate" occurring in the judg- 
ment- of their Lordships of the Privy Coun- 
eil in Sahu Ram Chandra v. Bhup Singh (1) 


- wasthat amounts borrowed under previous 


mortgages secured on joint family property 
could not amount to antecedent debts [vide 
Brij Narain Rai v. Mangla Prasad (2).| The 
learned Subordinate Judge accordingly 
brushed aside the question of the antece- 
dency of the debts and proceeded only to 
consider whether there was legal nécessity 
to support the debt. He ought to have 
kept the question of the existence of the 
consideration of the previous mortgages 
quite separate and distinct from the ques- 
tion of their being for legal necessity. He 


' examined every item with a view to ascer- 


tain whether legal necessity had or had 
not been established. But on the question 
whether consideration had in ‘réality passed, 
he left many items unconsidered. His find- 
ing that legal necessity for some of those 


items has not been proved cannot be seri- 


ously challenged in appeal. The position 


taken up by the learned Advocate for the 
appellant is that the learned Judge «bas 


wrongly called upon the plaintif, to es-. 


tablish legal necessity for these previous 
debts. ° 
Had it not been fortwo recent decisions 
of a Bench of this Court, to be’ referred 
to presently, I would have had no hesitation 
in saying at once that the amounts actual- 
ly due on the previous mortgages of 1901, 
1906 and 1907 were good antecedent debts, 


“in lieu of which the mortgage in suit could 
. have been validly made. ' 


In the Full Bench case of Chandra Deo 
Singh v. Mata Prasad (3) Stanley, C. J., re- 
marked: "Now by the expression  antece- 
dent debt I understand a dett which is 
not for the first time incurred at the time 
of a sale or mortgage, that is presently in- 
curred, but a debt which existed prior to 
and independently of such sale or mort- 

(1) 39 Ind. Cas, 280; 39 A. 437 atp. 4417; 21 C. W. 
N.698; 1 P. L. W. 557; 15 A. L. d. 437; 19 Bom L. 


R. 498: 26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 
439; 22 MeL. T. 22; 6 L. W. 213; 44 I. A. 126 (P. O.). 


(2) 50 Ind. Cae. 101; 41 A, 235; 17 A. L. J. 249; 1U. 


P. L. R. (A) 49. 
(3) 1 Ind, Cas. 479; 31 A. 176; 6 A. L. J. 263. 
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gage. It must be a bona fide debt nót 
colourably incurred for the purpose of form- 
ing a basis for -a subsequent mortgage or 
sale or other similar object.’ Several 
passages from the judgment of the learn- 
ed Chief Justice were quoted with approval 
by .their Lordships of the Privy Council . 
in the case of Sahu Ram Chandra v. Bhup 
Singh (1). Inthis last mentioned case the 
contention advanced before their Lordships. 
was that the transaction on a mortgage for 
Rs. 200 should be treated substantially as 
if the mortgagor got Rs. 200 into his hands - 
first, and that then granting the mort- | 
gage he became an “antecedent debtor.” 
This contention was naturally repelled, 
But certain passages in the judgment led 
to a difference of opinion between the 
Allahabad and the Madras High Courts. Sir 
John Wallis, C. J., in delivering his judg- 
ment in the Full Bench case Meggrered in 
the affirmative the question whether an 
independent debt, not immoral ‘or illegal, 
contracted by the father on the security ` 
of the joint estate antecedent to the mort- . 
gage sued on, can be treated as an antece- 
dent debt so as to support the charge on 
the son's share also to the extent of the. 
sum secured on the prior mortgage. When 
the case decided by the Allahabad High 
Court went up in appeal before their Lord- 
ships of the.Privy Council, it was referred 
toa Full Board, and is reported as Brij 
Narain Rat v. Mangla Prasad Rai (4). At 
page 102* their Lordships entirely agreed 
with the views of the learned Chief Justice 
in” the Full Bench Madras case. Their 
Lordships laid down five propositions as 
the result of the previous authorities, the 
fourth one being as follows:—‘‘Antecedent 
debt means antecedent in fact as well as: 
in time, that is to say, that the debt must 
be truly independent and not part of the 
transaction impeached.” This is an autho- 
ritative pronouncement on the scope of 
the definition of an antecedent debt. It 
undoubtedly indicates that in order 
to be an antecedent debt it must not 
only be antecedent in point of time, that 
is to say, & prior debt, but must also 
be antecedent in fact, that.is antecedent in 


(4) 77 ‘Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 M. 


I. R. 1924 P, C. 50; 3 

110. L. J. 107; 51 I. A. 12 

232 (P.C.). 
*Page of 46 A,.—[Ed. Y 


. 500: 
O. W. N. 48; 41 O. L. J, 
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reality, and must be separate and independ- 
ent and no part of the transaction which 
is being impeached. If there are two mort- 
gages, which though of different dates are 
really part and parcel-of one and the same 
transaction, it is obvious that the first cannot 
be treated as antecedent in fact. On th$ 
other hand, if two debts are quite distinct 
and separate: and do not form one con- 
tinuous transaction, the mere fact that the 
former debt has been discharged or paid 
off by the second debt or even incorporat- 
ed in it, would not prevent the previous 
debt from being an antecedent debt within 
the meaning of the definition. I do not 
consider that the word “independent” 
used by their Lordships implies-that there 
should be no connection of any kind what- 
soever between the two debts. lt merely 
means that they should not be part of the 
same travsaction, or the means of some 
deviceg Df course, when one debt is paid 
off by ki subsequent debt, there must 
be in Sif} sense a connection between the 
two. I annot, however, imagine that it 
was thefabsence of such connection that 
was comemplated when the word “inde- 
pendent¥ was used. Ifsuch were the case, 
then alnfost the whole effect of the ruling 
would be destroyed, for no question of 
the discharge of an antecedent debt can 
arise. unless that debt is connected with 
the subsequent debt in the sense of having 
been paid off by it. Of course, where at 
the time when the first mortgage transac- 
tionis entered into, it is in: contempla- 
tion that it will hereafter be converted into* 
& Second mortgage transaction, in *order 
that it may operate as an antecedent debt, 
the position would be quite different, But 
when the second mortgage transaction is 
not thought of at all at the time when the 
first mortgage transaction is entered into, 
the first must be considered to be inde- 
pendent of the second, even though at the 
time when the second mortgage is taken 
the amount due on the first mortgage is set 
off. -We have to see whether the first debt 
was independent of the second and not 
whether the second is independent of the 
first. That is the only interpretation 
whieh I think the language employed by 
their Lordships ean bear. 

. In the case of Bhim Singh v. Ram Singh 
(5) the learned Ohief Justice and Mr. Justice 
Piggott held thatolder mortgagesof 1904 and 


(5) 84 Ind. Cas. 13: 22 A. L. J. 180; 46 A, 301; A. I. 
R, 1924 All; 209; L; R. 5 A, 75 Oiv.. 
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1910 which had formed the considération for 
the sale in question constituted antecedent ° 
debts inasmuch as they were antecedent in 
fact as well asin time, being wholly inde- 
pendent of the transaction of the sale which 
was being impeached, and were in no sense 
parts of that transaction. Similarly another 
Bench of this Court in «he case of Gauri 
Shankar Singh v.*Sheo Nandan Misra (6) 
held that a second mortgage executed to 
satisfy the debt due under an earlier 
mortgage was good as the debt dis- 
charged was an antecedent debt for 
which the ether members of the family 
were liable. This view has been impliedly 
accepted by the learned Judges who de- 
cided the Full Bench case of Gajadhar v. 
Jagannath (7). ; 

Strong reliance has, however, been placed 
on behalf of the respondents on two un- 
reported eases recently decided by a Bench 
of this Court. In Babu Ram v. Mahadeo Ram 
(8) it was held that where a previous mort- 
gage of 1882 had been renewed by a mort- 
gage-bond of 1910, there was no antecedent 
debt to support the alienation. In Gundi 
Lalv, Basdeo (9) it was decided that a mort- 
gage of "41920, which was in lieu of the 
amount due on a previous mortgage of 
1917 as well ds on some bahi-khata account 
and some cash paid at registration, could 
not be treated as being in lieu of an antece- 
dent debt. It was remarked that there can 
$e no more apt example of a subse- 
quent transaction embracing a former 
transaction so that, the two became in- 
separable, than the case of a mortgage 
which includes in its consideration the 
whole of the sum advanced previously 
on the same security by the same 
mortgagee. It may be that the terms of 
the mortgage-deeds in the two unreport- 
ed cases had some peculiarity in them 
which is not expressly referred to in the 
judgments and which influenced the learned 
Judges, but if it was intended to lay down 
the general propogition that whenever a 
subsequent mortgage ineludes'in its con- 
sideration the amount advanced previously . 
on the same security by the same morte 
gagee, even though the two transactions 
are separated in point of time and do not 


(6) 78 Ind. Oas. 911; 22 A. L. J. 369; 46 A. 384; A. T. 
R. 1924 All. 543; L. R. 5 A. 306 Civ. 

(7) 80 Ind. Cas. 684; 22 A. L. J. 601; A.I, R. 1994 
All. 581; 46 A. 775; L. R. 5 A. 458 Civ. 

(8) 98 Ind, Oas. 1012, . 

(9) 96 Ind, Cas, 671; A. I, R, 1926 All. 690, 
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really form one and tbe same transaction, 
there is no antecedent debt, I would, with 
great respect, not be prepared to accept it 
in its generality. I do not think that the 
fact that 1t is the same mortgagee necessari- 
ly makes any difference. The very plea of 
the discharge of an antecedent debt implies 
the inclusion of that dehj either by pay- 
mentor set offin asubséquent debt. The 
question.of antecedency would not at all 
arise unless that previous debt formed part 
of the second transaction. 

In the present case the mortgage-deeds 
of 1901 and 1906 were executed*long before 
ihe mortgage-deed of 1918, which is in dis- 
pute. There cannot be any possible sugges- 
tion that the mortgage of 1918 was in con- 
templation in 1901 or 1906. Noris it possible 
to contend that all these three formed one 


. and the same transaction. They are obvious- 


ly absolutely separate, distinct and inde- 
pendent transactions. The mere fact that 
instead of bringing a suit to enforce his 
claim on the previous documents, when 
time was about to expire, the mortgagee 
thought fit- to take a fresh mortgage in lieu 
of the amounts due on the previous deeds 
as well assome further considetdtion and 
also agreed to reduce the rate of interest, 
cannot destroy the character of the previous 
mortgages as antecedent debts, the in- 
clusion of the previous amounts notwith- 
standing. 

I would, therefore, hold that the previous 


debts, if proved, constituted antecedent 


debts and there was no, necessity to prove 


. legal necessity for them. I would accord- 


ingly proceed to consider whether con- 
sideration passed on these previous mort- 
gage-deeds. As regards the document of 
1901 the learned Subordinate Judge has 
himself found that this was supported by 
consideration. That finding is not challeng- 
ed before us. i 

As regards the mortgage-deeds of 1906 
and 1907 his findings arethat portions of the 
amounts said to have beea borfowed under 
these documents have mot been proved to 
have been really paid. These findings are 
realy based on the supposition that the 
plaintiff has failed to prove his case because 
he has not produced the originals of the 
documents mentioned in these mortgage- 
deeds the amounts of which are said to have 
been set off. The learned Subordinate 
Judge has not considered the circumstances 


of this case eor has he attached any weight | 


to the fact that these documents are very 
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old and that there was an acknowledgment 
by Balwant Singh of the receipt of the 
consideration. ‘The main contesting de- 
fendants are subsequent transferees, and 
Balwant Singh the mortgagor has not 
chosen to file a written statement denying 
he receipt of the consideration, norhas he 
been examined as a witness to explain away 
his own acknowledgments before the Sub- 
Registrar. In addition to the mortgage- 
deeds and the acknowledgments of Balwant 
Singh the plaintiff produced oral evidence 
to show that these deeds were supported 
by consideration. Itis not quite clear why 
the evidence of Kallu Mal who was an 
attesting witness to the document of 1906 
has not been believed in toto. There seems 
nothing to discredit his evidence. He has 
deposed that the original bonds were re- 
turned after the execution of the document 
of 1906, and that full considerationsyad been 
paid for it. Similarly there is th 
of Shyam Laland Ram Dayal a 









the second mortgage-deed of 19 All 
this is one sided evidence, I am, t§erefore, 
not prepared to accept the finding of the 
Subordinate Judge that part of fhe con- 


sideration of these documents has got been 
proved. 


The result, therefore, is that the amounts 
due on the three mortgage-deeds of 1901, 
1906 and 1907 must be deemed to have been 
valid antecedent debts which could form a 
valid basis for the transfer in question. 


Boys, d .— The facts of this.case are set, 
*out in the judgment of my learned brother 
Mr. Jttstice Sulaiman, with which I agree. 
But, in view of the importance of the 
question raised, I will shortly state my own 
views. The plaintiff mortgagee brought a 
suit against the executant of the mortgage, 
Balwant Singh, and certain other members 
of the joint Hindu family and their trans- 
ferees, on a mortgage dated 9th April, 1918. 
The consideration for that mortgage con- 
sisted of three bonds, certain expenses re- 
lating to the execution and registration of 
the deed and some money which was ave 
he 
only point which I propose to consider is 
the question whether the three bonds (found 
to have been for consideration) constituted 
antecedent debts. The judgment of the 
learned Additional Subordinate Judge was 
passed before the recent decision of their 
Lordships of the Privy Council in Brij 
Narain Rai v. Mangla Prasad Rai (4) and he 


(98 '. C. 1926] 
held t iat, “Inasmuch as all the bonds set 
off in ihe bond in suit are mortgage-bonds, 
they c:'nnot be held binding as antecedent 
debts «n the family." He, therefore, went 
into thi question of whether these bonds 
were jistiled by legal necessity, and 
decree only part of the claim. The three 
bonds ire dated 5th February, 1901, 16th 
Januar 7, 1906 and 19th November, 1907, and 
they co istitute the great bulk of the con- 
siderati n ‘of the bond in suit. On behalf 
of the 110rigagee-appellant the first ground 
. of appe i] isfthat "because the mortgage in 
suit wa! whBlly valid and the various items 
ofconsiüers&ion were proper, it was fully 











bindin(| onfithe mortgagor.’ The third 
ground tak@® is that, "because it has been 
proved ihagfithe various items making up 
thé co) sid ation of the mortgage-bonds 
dated 1. 4h $ inuary, 1906 and 19th November, 
1907 wei her good antecedent debts of 
Balwant} gh or the debts had been in- 


curred for»«gal necessity or the benefit of 
the family; nd the lower Court should 
have found th of them to be wholly valid 
and proper.” )*These grounds were drafted 
on the 28th March, 1923, that is to say, 
before the judgment of their Lordships of 
the Privy Council to which I have adverted 
above, For the appellant it has been argued 
before us that, in view of that judgment, 
all these three bonds must, apart from any 
question of legal necessity, be regarded as 
antecedent debts. On behalf of the re- 
spondent it has been urged that all the 
bonds were in favour of the mortgagee of 
the later bond in suit, and that as it has 
been contended, the later bond being mere- 
ly a renewal in the form of one bond of the 
three former bonds and in favour of the 
same mortgagee, the three bonds did not 
constitute “debt antecedent in time and 
fact" within the meaning of that expres- 
sion as used by their Lordships ofthe Privy 
. Council, 

This contention was raised before two 
learned Judges of this Court and aecepted 


by them in Babu Ram v. Mahadeo Ram’ 


(8) in which it was held that, where a mort- 
gage-bond executed in 1910 was “a mere 
renewal of& previous mortgage-bond exe- 
cuted in 1882, the earlier bond could not 
be regarded as an antecedent debt.” 

The same two Judges again held to the 
same effect in Gundi Lal v. Basdeo (9). 
The judgments, being of recent date, have 
not yet been reported but we have had 
them laid before us, At the outset, I 
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would note that the present bond fan suit 
is not in fact merely a renewal of the 
earlier bonds. There is in addition an 
item of Rs.125 which was taken for the 
payment of Government revenue. Further, 
it contains the expression “now I have, by 
freans of entreaties, obtained the consent 
of the said creditorg to obtain document 
after reducing the intBrest." I will, however, 
consider the argument for the respondent 
on the supposition that the later bond in 
suit was merely a renewal of the three 
earlier bonds as the facts of the additional 
item taken for payment of revenue and 
that the interest was to some extent ‘re- 
duced, do not appear to me to affect the 
principle which must govern our decision. 

In Gauri Shankar v. Sheonandan (6) the 
second mortgage was executed to pay off 
the first and the mortgagee was the same 
in both. Lindsay, J., dealt quite separately 
with the two questions that aroge. First, 
did the earlier.mortgage on the face of it 
constitute an antecedent debt? Thereply 
of Lindsay, J., was definitely in the alfirma- 
tive. Thesecond question, did the fact that 
the earlier mortgage was executed to dis- 
charge a dePt'barred by limitation prevent 
its being an antecedent debt, he answered 
in the negativé. Sulaiman, J., did not in 
terms answer the first question, but the 
fact that he gave the same reply in the 
negative to thesecond question inevitably 
implies that his answer to the first was in 
the afirmative. 

The fact that the mortgagee was the same 
if both the mortgages was not specifically 
weighed and the most that can be said .is 
that it was oneof the salient features of 
the case. 

Speaking of this case the learned Judges 
in Gundi Lal v. Basdeo (9) said: “If it 
isto be taken as a general finding that 
all previous mortgages must be held to be 
&ntecedent debts, we are not prepared to 
agree with that decision." 

With that extressign of opinion all must 
agree, but Ido not think Gauri Shankar , 
v. Sheonandan (6) can be'taken to suggest 
any such general proposition; it merely 
decided thaton the facts before the Court 
the earlier mortgage evidenced a debt truly 
independent ofand not part of the transac« 
tion impeached. | 

Their Lordships of the Privy Council in 
Brij Narain Rai v. Mangla Prasad Rai (4) 
made it clear that mere antecedency in 
time is not sufficient to constitute a debt 
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"on 'atitécedenit debt" and the debt must be 
“antecedent in fact as well asin tire, that 
is-to say, that the debt must be truly i in- 
dependent and not part of the transaction 
impeached.” 

Two propositions clearly seem to follow, 
(a) that their Lordships contemplated the 
possibility of ‘circumstances in ki a 
debt though prior in time would not be “ 
antecedent debt" and (b) that they cater 
tionally left it open for determination in 
thecircumstances of each case whether the 
debt came within the limits of their defni- 
tion. 

The case is analogous to that where the 
Oourts have to determine whether two 
occurrences are events in the "same transac- 
tion." Many possible elements may have 


_to b2 considered, theinterval of time, con- 


tinuity of purpose, community of purpose, 
identity or difference of parties, partial or 
éomplete ‘identity of subject-matter, etc: 

One-class of cases which would be shut 

out from coming within the definition in 
Bri ij Narain Rai v. Mangla Prasad Rat 
(4) is where the circumstances establish to 
the satisfaction of the Court „tbat when 
the first mortgage was executed it was 
contemplated that a secohd should follow 
and it did follow, the two together be- 
ing merely a device to bring the debt 
within the definition of “antecedent debt." 
The greater the interval, the less the cause 
for suspicion, the less the interval, the 
greater the cause, but all the surrounding 
cireuimstances would have to be weighed 
exactly. as in any other case of determina- 
tion of the question whether two events 
éonstituted the same transaetion. 

Jt is clear, as the learned Judges in 
Gundi Lal v. Basdeo (9) say, that the judg- 
ment of their Lordships of the Privy Council 
isa pronouncement “ ‘in which every word 
mist receive its value.” But as I appreciate 
the language of their Lordships of the 
Privy Oouncil, it is the garlier debt to 
which attention has*to be directed, was 
that earlier debt antecedent in.fact as well 
as in time, was that earlier debt truly in- 
dependent of the later. Itis to that earlier 
debt that. their Lordships applied the 
words “truly independent.” That is, in my 
view, a wholly different question from 
“Was the later debt truly independent 
of theearlier? Whether the mortgagee be 
the same in both transactions or different, 
it would be impossible ever to describe 
the later mortgage as truly independent of 
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the earlier since the earlier is wholly or in 
part the fons et origo of the later. ; 

As I read the words of théjr Lordships 
of the Privy Councilit is the ch{ gacter of the 
earlier transaction that must: 3 examined, 
though, of course, extraneoulg: facts may 
throw light on that character. pit is clear 
that if a creditor lent Rs. 5,000 
& day or to two later got ti mortgage 
executed to secure his money,,here would 
be no difficulty in holding tia at the loan 
was not truly independent of thy mortgage, 


me day and 


that it was part of the transactign impeach-.. 


ed, 
But Iam unable to hold t 
mortgage is executed to dis 








arge three 


other mortgages made 11, 12 a 17 years 
previously, the single additiong§ fact that 
the mortgagee is the same {throughout 
renders the mortgages - madegi7, 12 and 


1] years previously "not truly i 
of thelater mortgago. : = 

There is one further aspect of this ques- 
tion to which I would advert though it is a 
question of expediency only, and cannot 
affect the decision of the question of the 
applieability of the definition laid down 
by the Privy Council.’ To hold that an 
earlier mortgage cannot inany ease be a 
debt antecedent in factas wellas in time 
to a later mortgage if 'the earlier and 
later mortgagees are the same and the 
earlier debt is wiped out by “the later, 
would in effect compel the borrower to 
give each suecessive mortgage to a differ-: 
ent mortgagee. He could not say to the; 
man with whom he has always dealt and ` 
who has treated him well, “I owe you on & 
mortgage Hs. 1,000 principal and Rs. :1;000 
interest. lI had hoped to be able to pay you 
offbutlcan't. Iwant you to give me a 


fresh mortgage for Rs. 2,000 to discharge - 


theearlier mortgage." The mortgagee might 
well reply, I cannot give you anything 


further without getting security. You had. 


better go to somebody else who will give 


.youthe Rs.2,000you need, and who "will 


discharge your debt tome. He will do it 
because he willbe able to claim that your 
debt to me is an antecedent debt. He may 
make harder terms than I would but I 
cannot help that." : 

I agree to the order proposed. 

By the Court.—We accordingly ales 
this appeal and modifying the decree of the ` 
Court below decree the plaintiff's claim in 
fall. A preliminary decree under:O, XXXIV, 
T, 4 of the C. P. G., shall be — We 


— À — — = — 
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- array of parties. 
ed by thelearned Counsel for the appel- 
dants that Lakshmi Narain and Sheo Narain 
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fix six moriths from to-day as the time for 
payment. 


"BK. Appeal allowed. 
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LAKSHMI NARAIN AND ANOTHER— 
PLAINTIFFS—ÀPPELLANTS 
versus 
MAHARAJ A AND OTHERS—DEFENDANTS 
RESPONDENTS. 

C. P. C. (à V of 1908), 0. IX, rr. 8,9, 0. XXXIV, 
vr. 2, $— Foreclosure suit — Preliminary decree— 
Default of appearance—Dismissal for default—Pro- 
cedure. 

Rules 8 and.9 of O. IX ofthe O.P. O. are intend- 
ed to have application to proceedings before a decree 
is passed and not after a decree is passed. So long 
as the rights and liabilities of the parties have not 
been fixed and no decree, preliminary: or otherwise, has 
been passed, a plaintiff, who absents himself on the 
date when the suit is called on for hearing incurs the 
penalty of having his suit dismissed, unless the 
defendant admits the claim, and he is only permitted 
to revive the matter, if he successfully prosecutes an 
Application for restoration under r. 9 of O. IX. 
Where, however, the plaintiffs claim has been es- 
tablished by a preliminary decree, for instance in a 
suit for foreclosure, it is not then obligatory to con- 


fine the decree-holder to the remedy provided by r. 9 . 


of O. IX, and the suit cannot be dismissed for default 
if he happens to be absent on any particular date. bp. 
1030, col. 2.] 

Second appeal against a decree ofthe 
Additional Subordinate Judge, Unao, 
dated the 26th May, 1925, confirming that 
of the Munsif, Purwa at "Unao, dated the 
oth January, 1925, 

Messrs. Hyder Husan and Raj Narain 
Shukla, for the Appellants. 

Mr. Tara Shankar Sharma, for the Re- 
spondents. 


JUDGMENT.—The appellants in the 
present appeals were Lakshmi Narain and 
Sheo Narain sons of Mahabir Prasad. We 
are given to understand that Sheo Narain, 
died more than six months ago, and no 
proceedings have been taken to substitute 
the name of his representative in the 
We are, however, inform- 


formed a joint Hindu family, and that upon 
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Sheo Narain's death (which is admitted to 


“have taken place) Lakhsmi Narain succeed- 


ed to his interests by right of survivorship. 
We are ready to accept this statement, 
and to permit the appeal to continue. 
Should it, however, be established later 
that Lakshmi Narain ande Sheo Narain 
were not members of & joint Hindu family, 


and Lakshmi Narain is not the heir and 


representative of Sheo Narain, it will be 
open to the respondents (Maharaj Din and 
others) to endeavour to limit the extent of 
therelief to whieh Lakshmi Narainisentitled. 

The present appeals relate to different 
properties, but are on exactly the same 
points. Two mortgages were executed 
in favour of Mahabir Prasad, father 
of Lakshmi Narain and Sheo Narain, 
and on the basis of these mortgages a pre- 
liminary decree for foreclosure of the pro- 
perties covered by the two appeals was 
passed on the 22nd of November, 1921, ac- 
Goraue to the provisions of O. XXXIV, r. 
9 ofthe C. P.C. Undera valid order the 
mortgagors were allowed up till the 22nd 
of May, 1922, to pay Rs. 1,900 and up till 
the : Jnd of Mdvember, 1922, to pay a fur- 
ther sum of Rs. 1,900 ‘with costs to redeem 
the properties. ‘The decree-holders admit- 
ted that the first. instalment of Rs. 1,510 
was paid by due date but the second instal- 
ment of Rs. 1,500 has not yet been paid. 
On «the 22nd November, 1922, it was open 
to the decree-holders to apply to the Court 
under the provisions qf O. XXXIV, r. 3 
ofe the C, P. C, fora final decree debarring 
the other side from all rights to redeem 
the mortgaged property,and ordering the 
other side to put the decree-holders in pos- 
session. The order creating such a final 
decree would admittedly have been an 
order in à suit, and not an orderin exe- 
cution. It appears that the decree-holders 
did make the necessary application. Notice 
was issued to the other side, and the ap- 
plication came of for hearing on the Ist 
March, 1924. The judgment debtors were 
then present, but the décfee-holders were 
absent. The Court accordingly dismissed 
the application under the provisions of O. 
1X, r. 8of the C. P. OC. The Courts have 
subsequently refused to grant the decree- 
holders' premission to obtain a final decree 
for foreclosure, on the ground that they 
have not taken action under the provisions 
of O. IX,r. 9 of the C. P. C., to have the 
order of dismissal set aside. Any applica- 
tion under O. IX, r. 9, would now be time-. 
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barred, In support of their refusal to grant 
the decree-holders any relief the Courts 
have relied upon two decisions of the late 
Judicial Commissioner's Court: one was a 
Single Judge decision in Bishambhar N ath 
Tandan v. Umed Ali(1) and the other was 
a decision of a Bengk in Babu Ram v. Ram 
Dulari Debi (2). These decisions undoubt- 
edly support the view taken by the Courts 
below; but it has been urged that these 
decisions no longer. operate as authority in 
view of the decision of their Lordships of 
‘the Judicial Committee in Lachmi Narayan 
Marwari v. Balmakund Marwari (3) which 
was passed in 1924 more than two years 
after the decision in Babu Ram v. Ram 
Dulari Debi (2. In the appeal which their 
. Lordships ofthe Judicial Committee de- 

cided it was laid down, that where a pre- 
liminary decree for partition had been 
. paesed, ‘and where the parties, who were 
entitled to enforce the partition, had 
through their own default omitted to ap- 
pear when called upon by the Court; which 
was empowered to effect the partition final- 
ly, they were nevertheless not debarred 
from relief, the principle faid down by 
their Lordships being that, after a decree 
had once been made in @ suit. the suit 
could not be dismissed unless the decree 
was reversed on appeal. They.further 
laid down that parties,on the making of 
such a decree, acquired rights or incurred 
liabilities which were fixed, unless or until 


the decree were varied or set aside, and . 


that after such a decree had been passed 
any party can apply to have it enforced. 
These principles are, no doubt, subject to 
such restrictions as the law of limitation 
places upon the execution of decrees. But 
they, in our opinion, have a very direct 
bearing upon a case such as this, in which 
the rights and liabilities of the parties have 
been fixed by the preliminary decree, and 
where the refusal to grant the final decree 
is in effect.a revexsal of the preliminary 
decree. It has, been argued by the learned 
Counsel for the respondents that this de- 
cision was a decision in a suit for partition, 
and that the principles laid down therein 


(1) 42 Ind. Cas. 750; 20 O. 0. 268. 

(2) 77 Ind. Oas. 701; 26 O. O. 194; A.I. R. 1924 
Oudh 30. 

(3) 81 Ind. Cas. 747; 51 I. A. 321; A. I. R. 1924 P. C. 
198:35 M. L. T. 143; 47 M. L. J. 441; 20 L. W. 491; 
(1924) MeW. N. 707; 10 O. & A. L. R. 1033; 5 P. L. T. 
623; 22 A.L. J. 990; 26 Bom. L. R. 1129; 40 O. L. J. 
439; L. R. 5 A.(P. ©.) 171; 29 OG. W. N. 391; 1 O. W. 

N, 629; 4 Pat, 61 (P, Qj 
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have no bearing upon a preliminary decree | 


for foreclosure. But, in our opinion, the 
principles laid down, undoubtedly, affect a 
case for foreclosure, where a preliminary 
decree has been passed. Order IX, rr. 8 and 
9, according to our construction, are clearly 
intended to have application to proceedings 
before a decree is passed and not after a 
decree is passed. When the rights and 
liabilities of the parties have not been 
fixed and when no decree, preliminary or 
otherwiee, has been passed, a plaintiff, who 


absents himself on the date when the suit 


is called. on for hearing incurs the penalty 
of having his suit dismissed, unless the 
defendant admits the claim, and. is only 
permitted to revive the matter, if he makes 
the application required by O. IX, r. 9, 
The circumstances, however, are very differ- 
ent when the plaintiff's clam has been 
established by a preliminary attree, and it 


is not then obligatory to confine the de- 


cree-holder to the remedy provided by O. 
IX, r.9. The principles laid down by their 
Lordships thus have application and the 
decisions in Bishambhar Nath Tandan v. 
Umed Ali (1) and Babu Ram. v. Ram 
Dulari Debt (2) -must now be consi- 
dered ag. superseded. It will be geen 
that the application of these principles 
involves no hardship to the judgment- 
debtors. It is clear that the judgment- 
debtors have failed to pay the money 
which they were required to pay within 
the prescribed period, and that they are 
thus liable to lose all their rights in the 
nfortgaged property. It is open to the 
Court to extend that time, if it so wishes, 


but the sole remedy, which the judgment- ' 


debtors have, (if they have not paid thé 
money), is to have the period extended. It 
is Still open to them to show, if they can 
show, that they have paid the wholeor a 
portion of the money. No question of 
limitation arises. We have no hesitation 
in applying the principles laid down by 
their Lordships in Lachmi Narayan Mar- 
wart v. Balmakund Marwari (8) and giving 
the decree-holders an opportunity of ob- 
taining the satisfaction under their prelimi- 
nary decree which has not been reversed: 
on appeal. We, however, consider it ne- 
cessary to attach tothe relief, which we 
propose to give them certain conditions. 
It was 


cannot be permitted either to saddle the 


respondents with the costs which have 


through their own default that 
their application was dismissed, and they 
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been incurred by their own inaction, or to 
obtain an additional benefit by the pro- 
longation of the proceedings. We set 
aside aecordingly the decrees of dismissal 
passed by the lower Courtin both these 
appeals, but as the suits were dismissed 
upon preliminary points and we have re- 
versed the Court's decision upon the pre- 
liminary points, we send back the suits to 
the trial Court for reinstatement under 
their original numbers and decision on the 
merits. We pass, however, the following 
order. The appellants will pay their own 
costs and those of the respondents in all 
the proceedings from the date’ of the ap- 
plication which was dismissed on the lst 
March, 1924, up to the present time. Fur- 
ther the amount fixed in the foreclosure 
decree shall be the amount due up to the 
lst Marg; 1924, and shall not be subse- 
quently'inereased. Subject to these provi- 
sions the lower Court will decide the suits 
upon their merits, it being open to the 
judgment-debtors, if they have made any 
payment, to establish it. Other costs will 
follow the result, 


Z. K.- Decree set aside. 


PRIVY COUNCIL. 
APPEAL FROM TRE ÁLLaHaBAD Higa Court. 
June 22, 1926. 
Present:—Lord Blanesburgh, Lord ` 

Darling, Sir John Edge, Mr. Atheer Ali, 

and Lord Salvesen. 

MASIT-ULLAH AND oraggs—DzrgNDÍNTS 

—-APPEGLANTS 
versus 

Lala DAMODAR PRASAD--PLAINTIEF 
— RESPONDENT. 

Hindu Law--Mitakshara —Great-grandson, | rights 
and obligations of —Pious obligation to pay off debts of 
great-grandfather. 

Under the Law of the Mitakshara the rights of 
descendants are co-extensive with their obligations 
and the right in ancestral property extends to four 
generations beginning with thé father. A great- 
grandson is, therefore, as much a member of the joint 
family as a son or grandson. [p. 1032, col. 2.] 

A great-grandson is entitled with his father to ques- 
tion the validity of debts contracted by an ancestor 
after his birth. His obligation to discharge the valid 
debts of such ancestor is, therefore, co-extensive with 
his rights. [p. 1033, col. 2.] 

Messrs. De Gruyther and Majid, for the 
Appellants. 

JUDGMENT. 

Mr. Ameer Ali.—This appeal arises 
outof a suit brought by the plaintiff, Damo- 
dar Prasad, on the 19th September, 1918, to 
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set aside an alienation effected by his father 
Janki Prasad on the 17th September, 1906.. 
Damodar Prasad, the plaintiff, is a member 
of a Hindu family subject to the Mitak- 
shara Law, and the allegations on which he 
seeks to have the sale by his father set 
aside are, in the*eommon form, alleged 


^, 


immorality of the father, jointness of the. 


family, and the absence of necessity 'for the 
sale, which is sought to be set aside. The 
plaintiff made his father Janki Prasad a 
defendant in the suit. Originally, he was de- 
fendant No. 6, but, after the addition of the 
representatives of some of the vendees, who 
had died in the meantime, Janki Prasad was 
made defendant No. 11. 

In his plaint the plaintiff prayed to be 
put in proprietary possession of the pro- 
perty in suit and for mesne profits. In 
their answer to the plaintiffs claim the 
defendants denied that the property was 
ancestral and they alleged that it was sold 
to them for Rs. 18,100, which was applied 
for family purposes, and that the. alienation 
was valid in law and binding on the plaint- 
iff, e 

The suit came for trial. before the Sub- 
ordinate Judge of Moradabad who. on the 
25th February, 1920, held inter alia that 
the plaintiff had failed to prove absolutely : 
the allegations made by him against his 
father of immorality; he held also that it 
had been established that out of the 
Rs, 18,400 over Rs. 16,000 had been applied 
to the discharge of* ancestral debts, tle 
payment of which was binding on the joint 
family of which the plaintiff was a mem- 
ber. He held further that Janki Prasad, 
the grandson of Jawahir Lal who had con- 
tracted the debtS that had been discharg- 
ed out of the sale-proceeds, was “com- 
petent to transfer the family property to 
discharge his deceased grandfather's debis 
which were not proved in the case to have 
been taken for any immoral purposes," He 
also held that Damodar Prasad, the great-. 
grandson of J&wahir*Lal, was burdened" 
with the same obligation that lay upon 
Janki Prasad. But the Subordinate Judge 
found that, out of the consideration of 
Rs. 18,400 a sum of Rs. 2,000 odd was 
not properly accounted for, and that 
in respect of that amount the plaintiff was 
under no obligation. He found also that 
Janki Prasad, on the 9th July, 1907, trans- 
ferred his half share in the family prc- 
perty to the plaintiff hig son for a con- 
sideration of Rs; 40,000 and that; although 
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transfer, on attaining majority he ratified 
the transaction. The Subordinate Judge 
considered that this transfer had the effect 
of "disrupting" the joint family and that, 
after this transfer of 1907, the plaintiff and 
Janki Prasad could not be taken to be 


“members of a joint Hindu family owning. 


joint property in the true sense of the 
word in Hindu Law." He accordingly held 
that the sale-deed impugned in the case 
‘could not beset aside as the major por- 
tion of the consideration was used in 
the discharge of legal debts. The only 
relief the plaintiff was entitled to was to 


have “a proportionate property released 


from the sale-deed and only to the extent 
of his share.” He dismissed the claim for 
mesne profits considering that the claim 
was unduly delayed. He accordingly made 
a decree in the following terms:— 

“The plaintiff's claim is decreed for re- 
covery of certain specified share in the pro- 
perty in suit.” l 

The plaintiff appealed to the High Court 
of Allahabad. The learned Judges con- 
sidered that the decree the Stbordinate 
Judge had made was unwerkable, and in 
this view their Lordships agree; but the 
High Court took a totally different view 
regarding the liability of the plaintiff in 
respect of the ancestral debts, for which 
the property had been alienated by his 
father Janki Prasad, and principally, in 
this view of the case,the learned Judges 


came to the conclusion that Damodar Prasad e 


was not liable for anything more than 
Rs. 3,077, which was actually left in the 
hands of the vendees for payment to cer- 
tain creditors of Jawahir Lal, and which 
bad been proved to have been paid to 
these men by the vendees. The High 
Court agreed with the Subordinate Judge 
in the conclusion that Janki Prasad’s trans- 
fer of 1907 to his son effected a partition 
between them and they accérdingly made 
the following order in the case:— 

“The resultis that the plaintiff is en- 
titled toa decree directing that he may 
recover possession of one-half of the pro- 
perty specified at the foot of the plaint, 
subject to payment into Court for the 
benefit of the defendant's vendees ofa sum 
of Rs. 1,561-2-6. We allow him two months 
from the date‘of this decree to pay that 
money into Court. If he fails to do so, bis 
suit will stand dismissed with costs through- 
out, If payment ismadeas directed the 
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plaintiff will be entitled to recover posses- 
sion, Inthe view which we take regarding, 
the nature of the suit as a whole, and its 
conduct in the Court below, with reference 
more particularly to the non-appearance 


*of Janki Prasad in the witness-box and the 


numerous indications on. the record that 
the plaintiff and his father are really hand 
and glove in this matter, wedo not. think 
that we ought to allow the parties any. 
costs. The parties will, therefore, bear their 
own costs in this Court and in the Court 
below. This decree will be substituted for. 
the decree of the trial Court which is here- 
by set aside.” | 

The defendants have appealed from the 
decree of the High Court to His Majesty in 
Council. | 

]t is to be regretted that the respondent 
does not appear on this appéu] Their - 
Lordships, however, have given wJNeir best 
consideration to the case and minutely ex- 
amined the authorities. , 

The principal point for determination 
relates to the position of the great-grandson 
with regard to the obligation resting in a` 
Mitakshara family on descendants to liqui- 
date the debts of the ancestor. 

Itis beyond question that under the Law 
of the Mitakshara the great-grandson is 
as much a member of the joint family as 
son or grandson, ‘ l 

It is also clear that the right in ancestral 
property extends to four generations begin- 
ning with. the father, and that this right 
springs from “birth” (the Mitakshara, Ch. 
I, verse 27; the Viramütrodaya (Shastri's 
Translation), pages 16 and 72). Professor 
Sarbwadhikari in his Lectures on Hindu 
Law, page 563, points out that there is 
absolute consensus among the commentators 
on the subject of the great-grandson's 
interest in ancestral property. 

Under the Law of the Mitakshara the 
rights of descendants are eo-extensive with 
their obligations. Sons and grandsons are 
expressly declared to have controlling 
rightsin respect of ancestral estate. Vij- 
naneswara in Ch. I, s. |, verse 27, declares 
as follows:— 

“Therefore, it 1s a settled point, that pro- 
perty in the paternal or ancestral estate is 
by birth, although the father has independ- 
ent power in the disposal of ieffects other 
than immoveables, forindispensable acts of 
duty and for purposes prescribed by, texts 
of law, as gifts through affection, support 
of the family, relief from distress, and so 
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forth; but heis subject to the control of his 
80ns and the rest in regard to the immove- 
able estate, whether acquired by himself or 
inherited from. his father or other pre- 
decessor:—" 

In s. 5, verse 9, the grandson is declared 

to have the same right as the son. 
. “So likewise the grandson has a right of 
prohibition, if his unseparated father is 
making a donation, ora sale of effects in- 
herited from the grandfather; but. he has 
no right of interference, if the effects were 
acquired by the father. On the contrary, 
he must acquiesce, because he is depend- 
ant." 

Their Lordships will consider presently 
whether there is any difference in principle 
between the rights and obligations of 
grandsons and of great-grandsons. 

Mr. Mayng? in his valuable treatise on 
Hindu Law. has summarised the rules of 
the Mitakshara relating to the rights of 
sons and. other descendants as follows:— 
"The question in each case will be “Who 
are the persons who have taken an interest 
in the property by birth?’ The answer 
will be that.they are the persons who offer 
the funeral cake to the owner of the pro- 
perty. That is to say, the three generations 
next to the owner in unbroken male de- 
scent, Therefore, ifa man has living sons, 
grandsons and great-grandsons, all of these 
constitute a single co-partnership with him- 
self. Every one of these descendants is 
entitled to offer the funeral cake to hàm and, 
therefore, every one of them obtains by 
birth an interest in his property." Ard 
the author then proceeds to add “the sons 
of the great-grandsons would not offer the 
cake and, therefore, are out of the co-part- 
nership so long as the common ancestor is 
alive." 

In the case of Lachman Das v. Khunnu 
Lal (1)a Full Bench of the Allahabad High 
Court have held that on a mortgage by a 
Hindu, subject to the Mitakshara, of a joint 
ancestral property the sons and grandsons 
of the mortgagor were equally liable for 
the interest secured by the mortgage in 
addition to the principal amount. The 
learned Judges in that case considered 
that, although the Law of the Mitakshara 
made a certain distinetion in the liability 
of the son and grandson with regard to 
ancestral debts,.such distinction was not 
recognised by the British Indian Courts 
mo 19 A. 26; A. W- N. (1896) 183; 9 Ind. Dec. (x. s.) 
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out of the Bombay Presidency. The ques: 
tion of the great-grandson’s liability did 


not form the subject of discussion in that 


case; the enunciation was, therefore, con- 
fined tothe obligation of a grandson. 

*The High Court of Allahabad, in the 
present case, seems to havé thought that 
the Hindu Law did not extend the liability 
for the payment of ancestral debts beyond 
the. grandson. That conclusion seems to 
be wrong. The Law of the Mitakshara pro- 


ceeds on a logical basis; rightsare created 


by birth up to the third generation. viz 
son, grandson and great-grandson, the son 
of a grandson is entitled equally with his 
father to question the validity of debtg 
contracted by the ancestor after his birth 
His obligation to discharge the valid debts 
of that ancestor is, therefore, c0-extensive 
with the rights. This view is supported 
not. only by the principle on which the 
liability of the descendants is based but 
by express. rules. Mitra Misra (the author 
of the Viramitrodaya) states therule thus:— 
"Ihe term 'sonless' used “in the text (on 
succession)—such as ‘The wife and the 
daughters alab, etc.'—indicated the default 
of the grandson sand the great-grandson 
also. The succession of the wife ia proper 
only in default of male issue down to the 
great-grandson. For the duty of the grand- 
sons, too, to pay off the debts is declared 
in the text, ‘The debts ought to be liqui- 
dated by the sons and grandsons (put- 
ira pauitrais) but if any one else were to 
take the estate in spite of the grandson 
then the declaration of the grandson's 
liability to discharge the debts would be 


, unreasonable, since by reason of the debt 


—"[he heir to the astate of a per 

be compelled to liquidate His debi ju 
alone who takes the estate is declared liable 
to discharge the debts. If it be argued 
that the grandson is ineluded under the 
term 'gentiles' and as such may take the 
estate; then in that cage there would be no 
use for the special provisio regarding the 
grandson's liability to cun der. the debts: 
since it would follow from the text alone, 
viz., “The heir to the estate ofa person 
shall be compelled to liquidate his debts.’ 
If it besaid that the grandsons are liable 
in the same way as sons to liquidate the 
debts, although they do not get the grand- 
father's estate, then à a fortiori it follows 
that when property is left by the* grand- 
father, the right of any others than the 
grandson ought not to take -place, The 
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Ka reason applies to the great-grandson 
also." 

Then, after discussing the meaning of 
the words  puttrapauitrais, he proceeds 
thus:—''Aeeordingly the different sorts of 
provisions for the liquidation of the debts 
by the great*grandsons, as distinguished 
from the same by the grandsons, and by 
the grandsons as distinguished from the 
same by the sons, become consistent with 
reason. Otherwise there would arise the 
objection of assuming.a peculiar provision 
so faras regards the great-Srandsons,” 

Again Vijnaneswara, commenting on the 
following enunciation of Yajnavalkya (II, 
50 (a): “Thefather being gone to a foreign 
country or deeeased (naturally or civilly) 
or afflicted with an incurable disease, the 
Bons or their sons must pay his debt, but. 
if disputed it must be proved by witnesses," 


' states that “Brihaspati says: ‘The sons 


must pay the debts of their father when 
proved as if it were their own (i. e., with 
interest); the grandson, has to pay only 
the principal while the great-grandson 
shall not be compelled to pay anything 
unless he have assets." Weésf and Buhler's 


Hindu Law (3rd Editien) Vol. Il, pages’ 


1241-1242. 

The Hindu lawyers appear to have made 
a difference in the obligations resting upon 
sons, grandsons and great-grandsons. The 
son was bound to discharge the ancestral 
debt as his own, principal and .interest, 
whether he received any assets or not from 


the ancestor. The grandsons had to dfs- 


charge the debt without interest and the 
great-grandson's liability arose only if he 
received. any assets from the ancestor 

The British Indian Oourts have held that 
the son and grandson are not liable for 
any debt unless they receive assets and 
that the obligations of each of them, sons 
and grandsons, are co-extensive. ln the 
case of Brij Narain Rat. v. Mangla Prasad 
Rai (2) the son's liability is expressly laid 
down, and their Lordships think that that 
rule extends equally to grandsons and 
great-grandsons. d 

In the present case it is amply proved 
that in 1901 Jawahir Lal borrowed on a 
mortgage Rs. 11,000 from one Abid Ali 


(2) 77 Ind. Cas. 689; 51 L A. 129; 21 A. D. J. 934; 
. L. J. 23; 5 P. L. T. 1; 280. 
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Khan and that in 1903 he similarly bor- 
rowed over Rs. 3,000 from certain people of 
the name of Sri Ram and Ganeshi Lal, 
Jawahir Lal appears to have died after 
1903, and Janki Prasad, his grandson, be- 
came manager of the ancestral estate. In 
1906 he sold the property now in buit to the 
defendants for Rs. 18,400. It is established 
tothe satisfaction of both the Oourts in 
India that out of the consideration for the 
sale, Rs. 3,000 odd went to the discharge 
of the debts due to Sri Ram and Ganeshi 
Lal. The Subordinate Judge has found on 
the evidence that a large portion of the 
said consideration amounting to Rs, 12,700 
was applied by Janki Prasad to the dis- 
charge of the debt due to Abid Ali Khan, 
A certain balance was left outstanding and 
the mortgagee brought asuit against Janki 
Prasad and Damodar Prasad, Uke plaintiff, 
for the balance. The plaint iy that suit 
is Ex. E. It states that “Rs. 3,072-13-0, prin- 
cipal and Rs. 935-3-0 interést, in all 
Rs..4,008, was still due to the plaintiffs from 
the defendants, and the property mortgag- 
ed, after deducting Rs. 12,700 which the 
plaintiff had received.” It goes on to state 
further that < 
“About six years ago, Lala Jawahir Lal, 
the principal mortgagor, died. Defendant 
No. 1 is his grandson, and defendant No. 2 
his great-grandson; and the family of all 
the above-mentioned three men was a joint 
Hindu family, and debt was contracted 


for family necessity. Now the defendants’ 


are in possession of the hypothecated pro- 
pérty and liable for payment of the debt.” 

On this claim a decree was made against 
Janki Prasad and Damodar Prasad for the 
sum of Rs. 4,614 and, on the 14th July, 
1914, Janki Prasad put in an application 
depositing that amount. 

Counsel for the appellants was quite 
justified in laying stress on this applica- 
tion as showing that Janki Prasad and 
Damodar Prasad never questioned in that 
suit the legality of the mortgage to Abid 
Ali Khan and accepted the full benefit of 
the discharge of Abid Ali Khan’s mortgage. 

Their Lordships are of opinion-that the 
view taken by the High Court regarding 
the obligation of the great-grandson to pay 
the debt of the ancestor is not well-founded 
inlaw. In this case the recognised obliga- 
tion resting on the grandson was accepted 
by Janki Prasad. He had discharged 
the debt which he was bound to do 
and, in. their Lordships’: opinion, his 
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Bon could not turn round-to say that it 
had been invalidly discharged. Their Lord- 
ghips are of opinion that it has been amply 
proved in. this case that the sum of 
Rs. 12,700 was applied to the payment of 
Abid Ali Khan's mortgage. 

The only sum that was left unaccounted 


for was Rs. 2,000 odd, as found by the 


Subordinate Judge. Janki Prasad, the 
plaintiffs father admittedly received the 
whole consideration, and he was the man 
who used the largest part of the money for 
the discharge of the ancestral debts. He 
could have told in his evidence how .the 
sum of Rs. 2,000 was applied. There is no 
evidence that it was used for immoral or 
unauthorised purposes. His testimony was, 
therefore, most material in the case. Efforts 
were made to get him into the witness-box, 
but he studiously avoided appearing in 
Court. ~The Subordinate Judge says father 
and son were living together at the time, 
and he surmised that he was in collusion 
with his son. In this view the learned Judges 
of the High Court appear to agree. Their 
Lordships have no doubt on the facts that 
the present action is a collusive one, that 


‘the testimony of Janki Prasad as to the 


application of the balance of Rs. 2,000 was 
deliberately withheld, and that the transfer 
in 1907 by the father to the son was equally 
collusive. 

In their Lordships’ judgment, the ruling 
in Vadivalam Pillay v. Natasam Pillay (3) 
does not apply to the facts of this case. 


On the whole case, their Lordships are of e 


opinion that the judgment and decree ef the 
High Court should be set aside and the 


plaintiffs suit dismissed with costs in all 


the Courts, and they will humbly advise 
His Majesty accordingly. The respondent 
will pay the costs of this appeal. 
Z. K. ` Appeal allowed. 
Solicitors for the Appellant:—Mr. H. 6. 
L. Polak. 


(3) 16 Ind. Cas. 835; 37 M. 435; 12 M. L. T. 192; 23 
M. L. J. 256; (1912) M. W. N. 851. ° 
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OUDH CHIEF COURT. 
SECOND O1vin APPRAL No. 534 or 1924, 
May 3, 1926. 

Present:—Mr. Justice Raza. 
LACHHMI SINGH-—PLAINTIFF — 

APPELLANT 
: VETSUS e 
Musammat BIJATRAJ KUER AND OTHERS 
—DEFENPANTS— RESPONDENTS, 

Morigage—Redemption—Mortgage set up not proved 
effect of—Appeal, second—Finding of fact, erroneous, 
effect of. 

Even when a defendant ina redemption suit ad- 
mits that he ise mortgagee of the property in dis- 
pute, the suit must fail ifthe plaintiff fails to prove 
the specific mortgage on which he relies and which 
he alleges in the plaint. [p. 1037, col. 1.] 

There is no jurisdiction to entertain a second appeal 


on the ground of an erronequs finding of fact. [p. 
1037, col. 2.] 


Appeal against the judgment and decree 
of the Additional Sub-Judge, Sultanpur, 
dated the llth September, 1924, upholding 
that of the Additional Munsif, Sultanpur, 
dated the 7th July, 1921. 

Mr. Bisheshwar Nath, for the Appellant. 

Mr. Haiders Husain, for the Respond- 
enis. 

JUDGNUENT.—This is an appeal from 
a decree of the learned Subordinate Judge, 
Sultanpur, dated the llth September, 1994 
affirming a decree ofthe learned Munsif, 
Sultanpur, dated the 7th July, 1921. 

The appeal arises out of a redemption 
suit. : The mortgage alleged in the plaint 
is a mortgage of Katik Badi 5, 1278 Fasli 
(2nd November, 1871). The plaintiff's case 
was that his father, B&kas Singh, executed a 
mortgage in favour of Dalpat Singh, Fateh 
Singh, Ganesh Singh and others, ancestors of 
the defendants Nos. 1 to 14, in respect of the 
property in suit (eight cultivated plots, four 
groves and onetánk specified in the plaint) 
to secure the payment of Rs. 313. It was 
a possessory mortgage and was to be re- 
deemed on payment of the prineipal money 
in any fallow season. The mortgagees, 
however, did, not get possession of the 
mortgaged property*and so they sued the 
mortgagor for recoveryeof the mortgaged 
money in 1874. The suit was referred to 
arbitration and eventually a-decree was 
passed according to the award for posses- 


. gion of the mortgaged property in suit on 


the lst September, 1874. The mortgagees 
thus got possession of the property in suit 
under the decree and they and their suc- 
cessors have since then been in possession 
thereof, The plaintiff asked the defend- 
ants to allow redemption of the mortgage in 
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1917; but they refused to allow redemption 
and hence the suit. 

The claim was resisted by the defendants 
on varigus grounds. They denied the 
mortgage alleged in ths plaint. They 


denied the plaintiffs title and alleged" 


that they were in possession of the pro- 
perty in suit under an auction-purchase. 
They also pleaded estoppel and limita- 
tion, 

Thelearned Munsif dismissed the suit 
holding (1) that the mortgage alleged in 
plaint was not proved antl the decree 
of the year 1874 could not and did not, in 
fact, ereate the mortgage and (2) that the 
mortgagor Bakas Singh was not owner of 
the property in suit at the time of the 
mortgage. 

The plaintiff's appeal was dismissed by 
the learned Subordinate Judge on the llth 
September, 1924. It appears that the learned 
Subordinate Judge was not prepared to 
agree with the finding of the learned 
Munsif on the first point, byt he dismissed 
the appeal agreeing with the finding of 
the learned, Munsif on the second point and 
holding that the defendants wéré in posses- 
sion of the property in suit*as owners under 
the auction-purchase of 1882 as alleged 
by them and not as mortgagees, under the 
deeree of the year 1874, as alleged by the 
plaintiff. 

The learned Subordinate Judge found 
also that the appeal had abated, so .far as 
respondent No.2 died in March, 1923, and 
no application was made within the time" 
provided by law to bring his legal repre- 
gentatives on record in his place. 

The plaintiff has now come to this Court 
in second appeal. Hee» challenges the 
findings of the lower Appellate Court on 
the points decided against him. The re- 
spondents'learned Counsel has supported 
the decree also on the grounds decided 
against them. 

The points arise for deterrhination in this 
appeal :— 2 

(1) Has the plaintiff succeeded ir proving 
ihe mortgage on which he relies and whith 
he alleges in his plaint ? i 

(2) Are the contesting defendants in 
possession of the property in suit as mort- 
gagees under the decree of 1874 as alleged 
by the plaintiff ? 

. (8) Has the appeal abated as against the 
respondert No. 2 as held by thelower Ap- 
pellate Court ? 

In my opinion the first point tiust. be 
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decided against the plaintiff in this case. I 
do not find, and have not been referred 
to, any evidence proving the specific 
mortgage alleged in the plaint. The liti- 
gation of 1874, to which the learned 


Subordinate Judge has referred in his 


judgment, does not really establish the 
alleged mortgage. It shows, on the con- 
trary that that mortgage never existed. 
The documentary evidence relating to that 
litigation shows that the plaintiffs father, 
Bakas Singh, had borrowed Rs, 313 from 
the ancestors of the contesting defendants 
on Katik Badi 5, 1278 Fasli (2nd Novem- 
ber, 1871). It was a simple debt and no 
property was really mortgaged to the de- 
fendants’ ancestors on that date. The 
plaintiff's father had, of course, promised to 
execute a mortgage in respect of his share 
in Dharawan in favour of defendants’ an- 
cestors to secure the payment of the 
money. However, he executed no mortgage 
and hence the defendants’ ancestors sued 
to recover their money together with in- 
terest. 'The case was referred to arbitra- 
tion and it was eventually decided by the 
Court, on the basis of the arbitrator's-award, 
that the defendants' ancestors should be 


‘putin possession of the propérty specified 


in the award in lieu of Rs. 313, It was 
further ordered by the Court that if Rs. 313 
were paid, the defendants’ ancestors would 
not be entitled to possession of the pro- 
perty. This decree was passed on the Ist 
September, 1874. It is clear that the mort- 
gagerelied on by the plaintiff was never 
exefuted by the plaintiff's father in favour 
of the defendants' ancestors as alleged in 
the plaint. The decree was, of course, pass- 
ed for possession of the property in suit 
under the circumstances mentioned above, 
but that decree, did not and could rot 
create the mortgage alleged in the plaint. 
The plaintiff himself does not allege in his 
plaint that the alleged mortgage was created 
by “the decree. It should be borne in mind 
that his allegation is that the specified 
mortgage mentioned. above was executed 
by his father in favour of the defendants’ 
ancestors in respect of the property in suit, 
and as it was a possessory mortgage and the 


' plaintiffs father had failed to deliver pos- 


sesion under the terms of the mortgage, the 
defendants' ancestors had sued the plaint- 
iffs father to recover the mortgage-money 
and in that suit the decree was passed for 
possession of the mortgaged property on 
the Ist September, 1874. These allegations 


(98 I. O: 1926] 
are surely untrue. Under these circum- 
stances it must be held that the plaintiff 
has failed to prove the mortgage on which 
he relies and which he alleges in his 
plaint. I think the learned Munsif was 


perfectly right in deciding the point under, 


consideration against the plaintiff. When 
the mortgage in the plaint is not proved, 
the plaintiffs suit must fail. Even when 
the defendant. admits in a redemption suit 
that he is a mortgagee of the property, the 
plaintiff's suit must “fail, where he fails to 
prove the mortgage on which he relies and 


which he alleges ia his plaint [see Salk’ 


Ram v. Ramanand (1.] I should like to 
note also that the deeree contains no limi- 
tation with regard to defendants’ possession 


and gives no right to the plaintiff to take, 


possession batk on payment of money. It 
should be borne in mind that an agreement 
to executea mortgage is different from a 
mortgage, and in this case, even if there 
was a mortgage, ib, must be deemed to have 
merged in the desree and a suit based on 
the decree is not governed by Art, 148 of 
the Limitation Act: This point need not 
be discussed at greater length as the pre- 
sent suit-is not really based on the decree. 
It isa suit based on the specific mortgage 
alleged.in the plaint. 

The second point also must be decided 


against the plaintiff. There is no reliable 


documentary evidence to show that Bakas 
Singh was really owner of the property in 


&uit at the time he contracted the debt. 


The documentary evidence on record shows 
that one Raja Ramadhin Singh claimed the 
proprietary title of the entire village ‘on 
the basis. of -some sale-deeds . executed 
by the zemindars of Dharawan in his favour 
in 1247 Fasli. A decree was passed by the 
Settlement Court in his favour on the 2nd 
July, 1870, in respect of two shares of the 
village. The khewat was prepared accord- 
ingly, dividing the village into two por- 
tions: —(1) Raj& Ramadhin Singh's portion 
comprising a 10 annas 8 pies share as “taraf 


bainama” and (2) the excluded portion as. 


"taraf malikan. None of these portions 
entitled in the khewat contain the name of 
Bakas Singh orofany of his descendants. 
The entire rights and interests of Raja 
Ramadhin Singh in. the 10-annas .8-pies 
share of the village were sold in execution 
of a decree in the year 1882. The property 
in suit is. included:in that share. . The 
parties or their ancestors - m others pur- 
(1) 3 0. 0, 173. 
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chased the said share and were recorded as 
co-sharers in the khewat as auction-pur- 
chasers, The parties or their ancestors and 
others were thus recorded proprietors ‘of the 
said share including the property in suit 
after the auction-purchase mentioned above. 

here is no reliable evidence on record to 
show that the deferdants e ever got posses- 
sion of the property in suit under the decree 
mentioned above or that they were ever in 
possession of the property before the auc- 
tion sale. Under these circumstances I 
fhink- the learned Subordinate Judge was 
perfectly right in holding that the defend- 
ants were not in possession of the property 
in suit under the decree of the year 1874 
and that they got possession of the property 
under the auction sale of #82. He arrived 
at that finding after considering carefully 
the whcle evidence on record and all. the 
facts and circumstances of the case. That 
finding must be accepted in’ second 
appeal. There is no jurisdietion to enter- 
tain a second dppeal even ón the ground of 
erroneous finding of fact [see Ahmad Husain, 
v. Umrao Fatima (2).] 

The third pointalso must be decided against 
the plaintiff” in this case. The respondent 
No. 2 died in the fnonth of March, 1923, and 
no application was made within time to 
bring his legal representatives on record in 
his place. The application, which was 
made in Decémber, 1923, was barred by 
tinfe and was properly rejected by the 
lower Appellate Court, 

No other point was pressed before me in 
the course of arguments. The result is 
that the appeal fails and must- be dismiss- 
ed, I dismiss the appeal with costs. The 
decree of the lower Appellate Court is con- 
os in all respects. 


Appeal dismissed, 
à i Ind. Cas. 293; 24 D. O. 221. 
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Present:—Mr. J ustice Sulaiman 
and Mr, Justice Boys. 
* BABU LAL AND OTHERS—PLAINTIFFS— : 
APPELLANTS l 
versus . 
Musammat KASHMIRO AND OTHERS— 
DEFENDANTS—RESPONDENTS. . 
` Antecedent debt—Previous mortgage-debt renewed ia 
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later mortgage, whether antecedent—Alteration of rate 
of interest and inclusion of other properties in renew- 
ed mortgage, effect of. | 

The fact thata previous mortgage-debt in favour 
of the same mortgagee is set off and forms the con- 


sideration for a later mortgage does not prevent the, 


former from being an antecedent debt, especially, 
where inthe renewed mortgage the rate of interest 
is different and othér propergies are also included. 


Lala, Sheo Prasad v. Balwant Singh (2), followed. 

First appeal against a decree of the 
Subordinate Judge, Meerut, dated the 22nd 
December, 1922. 

Dr. N. C. Vaish and Dr. K. N. Katju, for 


-the Appellants. 


Mr. Pearey Lal Banerji, for the Respond- 
ents. ` 

JUDGMENT.—This is a defendants’ 
appeal arising out of.& suit for sale on 
the basis of a mortgage-deed dated the 
Ist of June, 1914. The defendant No. 1 
Lala Gobind Sahai who is now dead had 
executed a previous mortgage-deed dated 
the 3rd of June, 1902, for a sum of Rs. 6,000 
at 13 annas -per cent, per mensem 
compounded six monthly, *The amount due 
on this document came to about Rs, 12,327 
by the lst of June, 1914. «As limitation 
was about to expire the parties agreed that 
a fresh mortgage-deed shoald be executed. 
The mortgage remitted a sum of Rs. 327 
and for the balance of Rs. 12,000 a fresh 
mortgage-deed dated the Ist of June, 1914, 
was executed by the mortgagor in favour 
of the mortgagee. The rate of interest, 
however, was slightly altered ‘to 13- 
annas 4-pies per cént. per mensem com- 
pounded six monthly. There was in addi- 
tion to the property previously mortgaged 
some land in Mouza Jakhaira Rahmatpur 
also hypothecated. In other respects the 
conditions of the two documents were sub- 
stantially the same and without any mate- 
rial difference. 
: The remaining defendants, some of whom 
are the members of the mortgagor's family 
and are grown up people, contested the 
claim on the ground that there was no 
antecedent debt fot the mortgage in suit 
and no legal necessity, and that in any gase 
the original debt of 1902 had been tainted 
with illegality inasmuch as the mortgagor 


.had taken the money for gambling pur- 


OSe8. 
j The learned Subordinate Judge has dec- 
reed the claim, hence this appeal. 

The rst point urged on behalf of the 
defendants is that the mortgage in ques- 


tion being a mere renewal of the earlier 
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mortgage of 1902, the latter cannot be con- 
sidered an antecedent debt within the 
meaning ofthe decision of their Lordships 
of the Privy Council in Brij Narain Rai v. 
Mangla Prasad Rai (1). It is not suggested 
that in the year 1902 the mortgage in suit 
could have possibly been in contemplation, 
butit is contended that the mortgage in 
suit is not independent of the former trans- 
action inasmuch as it is a renewal of it and 
that, therefore, the former debt cannot be 
an antecedent debt. We have considered 
this point in a case recently decided by us: 
[Lala Sheo Prasad v. Balwant Singh (2).] 
There we held that the fact that a pre- 
vious debt in favour of the same mortgagee 
is set off and forms the consideration for 
the second mortgage-deed does not prevent 
the former debt from being an antecedent 
debt within the meaning of the ruling. In 
this particular case we would like to point 
out further that the rate of interest was 
also altered and fresh property was hypo- 
thecated. There was, therefore, clearly a 
new transfer of the immoveable property 
in lieu of the amount due on the former 
mortgage-deed which was completely wiped 
out. We find that the debt of 1902 did 
form an antecedent debt so.as to be binding 
on the family in the year 1914 when the 
mortgage in suit was executed. l 

In this view it is immaterial for us to 
consider whether there was legal necessity 
for Rs. 6,000 borrowed in 1902. We may, 
however, point out that the Court below 
has found that Rs, 1,399-14 out of Rs. 6,600 
were applied for payment of earlier simple 
money-deerees and repairs of the. family 
house and that this finding is riot challeng- 
ed before usin appeal. The Court below 
has also found that the remaining sum of 
Rs. 4,600-2 was required for financing the 
mortgagor's sons in their business which 
was being carried on at Karnal and Bareil- 
ly. This finding is challenged on behalf 
of the appellants. We, do not,- however, 
consider it necessary to go into this matter 
because the question of the antecedency of 
the former debt is clear. 

[After discussing the evidence as to the 
illegality of the debt of 1902, their Lord- 
ships proceeded :—] | 

(1) 77 Ind, Cas. 689; 46 A. 95; 21 A 
L.J.23; 9 P.L. T. 1; 28 O. W. N. 25 
N. 68; 19 L. W.72; 2 Pat. L. R. 41; 1 L. 
82; A. I. R. 1924 P. O, 50; 33 M. L. T. 457: 26 Bo 
L. R. 500; 11 O. L. J. 107; 51 I. A. 1209; 1 O. W. N, 


41 O, L, J. 232 (P. C. 
(2) 98 Ind. Oas, 1023, 


w. t 


[eS I. C. 1926] 


Having regard to all these circumstances 
we are of opinion that there is no good 
ground for.differing from the view taken 


by. the learned Subordinate Judge that 


there was no illegality connected with any 
part of the amount borrowed in 1902. The 
result, therefore, is that we dismiss this 
appeal with costs including in this Court 
fees on the higher scale. 

At the request of the Counsel for the 
appellants we extend the time fixed for 


. payment to six months from this date. 


A. N. A, Appeal dismissed. . 
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Mortgage—Share of undivided property—-Partition, 
effect of-—Transfer of Property Act (IV of 1882), s. 52 
—Lis pendens, doctrine of. ' 

_, The rights of the mortgagee of an undividetl share 
in immoveable property can be enforced against pro- 
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was governed by the Shia Muhammadan 
Law, died on the 6th December, I911. He 
left as heirs three brothers Nawab Mirza 
Mehdi Hasan Mirza, Nawab Baqar Mirza, 
and Nawab Khurshed Mirza, and a widow 
Nawab Wazir Begam. After his death 
Nawab Mirza Mehdi Hasan Mirza instituted 
on the 3rd September, 1912, against his 
brothers and Nawab Wazir Begam a suit 
in the Court of the Subordinate Judge, 
Lucknow, for possession by partition of 
one-third share in the immoveable property 
left by the deceased. He admitted that 
Nawab Wazir Begam was his brothers 
widow but the lady's title was contested by 
‘his two brothers on the ground that she 
was not the legally wedded.wife of Prince 
Faghfur Mirza. The suit was decided by 
the Subordinate Judge in a judgment (Ex, 
2) dated 30th April, 1914. He found that the 
lady was the wife of Prince Faghtur Mirza 
and entitled to a share. The substantive 
portion of his decision is at page 28 of the 
printed record, Part IIL: 

"The result of the above findings is that 
the plaintiff's claim for partition should be 


MOHAMMAD, 


* decreed, e. 


“He will getone-fourth share in the move- _ 
able property left by M. Faghfur Mirza, and 
one-third share in the entire immoveable 
property consisting of villages and land. 

"Defendant No. 1 will first get her dower 
of Rs» 50,000 out ofthe entire property of 
Faghfur Mirza. 

"She will get one-fourth share in the 
moveable property and in the value of 


perty which undar.a partition has been allotted im dwelling houses and "trees (not in the vil- 


lieu of.such share tothe mortgagor whether such 
property is in the -possession of the mortgagor or of 
one who has purchased the right, title and interest 
of the mortgagor. [p. 1011, col. 1.j 

“The correct mode of stating the doctrine of lis 
RARE is that pendente lite neither party to the 
itigation can alienate the property in dispute so as to 


-affect the interests of his opponent in the property. [p. 


1042, col. 1.] 
First appeal against the judgment and 


decree of the Second Additional Sub-. 


ordinate Judge, Lucknow, dated the 30th 
May, 1925. 
Messrs, Niamat Ullah, Mukand Bihari Lal 
ver Balram Krishna Mather, tor the Appel- 
ants. 

. Messrs. M. Wasim and Ali Muhammad, 
for the Respondents, 

J UDGMENT.—In order to appreciate 
the points in the appeal under decision it is 
necessary to detail the following circum- 
stances. Prince Faghfur Mirza, a member 
ei the ex-royal family of Oudh, whose estate 


lages). 

. “The materials of the dwelling houses and 
trees will be valued. .She will also get her 
one-fourth share in the jagir right .in 
Barawan Khurd, Pirnagar and Bari Raman. 
The female garments in the list attached 
to the written statement of defendant No. 1 
will not be divided but will be made over 
to her. x . 

“Defendants Nos. 2 and 3each will get an 
equal share with plaintiff." 

Twosppeals were filed against this deci- 
sion by the two brothers to the Court of the 
Judicial Commissioner Nos, 110 and 115 of 
1914. They were decided by a Bench of that 
Court on the llth September, 1916. The 
decision is reported as Baqar Mirzav. Mehdi 
Hasan (1). The decree was modified by a de- 
claration that Nawab Wazir Begam was not 


(1) 37 Ind. Oas, 203; 10 O. 0, 246, 
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entitled as heir to any share of the proper- 
ties in Barawan Khurd and Pirnagar. ‘This 
suit, as has been stated, was filed on the 
3rd September, 1912. On the 1st October, 
1919, Nawab Khurshed Mirza and Nawab 
Baqar Mirza executed a deed of mortgage 
(Ex. A-1) in favour ofa certain Lala Parbitu 
Dayal by which they mortgaged a two- 
thirds share in the property of Prince 
Faghfur Mirza which included as item 
No. 10 grove in Mohalla Husainganj. On 


- the 25th May, 1915, Nawab Khurshed Mirza 


alone executed a deed of mortgage (Ex. A-2) 
for Rs, 13,500 in favour of “Sheikh Moham- 
mad Habibullah of Bara Banki.: On- the 
29th June, 1915, Nawab Khurshed Mirza 
alone executed in favour of Sheikh Moham- 
mad Habibullah a second mortgage (Ex. 
A-3) supplementing Ex. A-2 but without 
further consideration. The grove in Husain- 
ganj was included as a-portion of the pro- 
perty ntortgaged by the two deeds. On the 
lst November, 1915, Nawab Khurshed Mirza 
alone executed a third deed of mortgage 
(Ex. A-5)in favour of Sheikh Mohammad 
Habibullah for Rs. 2,500 hypothecating 
certain property. On the 5th January, 1917, 
Nawab Khurshed Mirzaalone executed a 
fourth mortgage (Ex.* 4-6) in favour of 
Sheikh Mohammad Habibullah in which he 


mortgaged again the grove at Husainganj]. 


The amount due under (Ex. A-1) was satis- 
fied by the mortgagee who became thus the 
holder of all five mortgages—Ex. A-1, Bx, A- 


2 Ex. A-3, Ex. A-5 and Ex. A-6 Sheikh’ 


Mohammad Habibullah subsequently trans- 
ferred his mortgagee, rights under tlfese 


five deeds to Maharaja Sir Mohammad Ali 


Mohammad Khan Bahadur, K. 0. S.L, 
K.Q.L ER. of Mahmudabad, defendant-re- 
spondent No. 1, in thie appeal. The execu- 
tion of the decree in the suit brought by 


Nawab Mirza Mehdi Hasan Mirza, which can 


t 
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the decretal amountof the dower to Wazir 
Begam before partition of the property was 
made. No-action was taken to this effect. 
It may be mentioned here, that the amount 
of her dower has since been satisfied but» 
not out of the sale-proceeds of any portion 
of the estate. It has been satisfied by mort- 
gagees of a portion of the estate. On the’ 
13th September, 1919, Nawab Wazir Begam 
filed an application (Ex. 5) that-out of the 
house and groves 2 sufficient part should be 
sold off to pay her and the restshould be: 
retained by the three brothers of Prince 
Faghfur Mirza, {tis to be noted that if 
this were done, the shares of the three 
brothers would have been increased in the 
building materials and the trees which 
remained unsold from a share of one-fourth 
each to a shareof one-third each. Orders 
were passed on this application on the 20th 
September, 1919, (Ex..6) and the applieation 
was allowed. The Ootmmissioner was direct- 
ed to selloff any portion of the property 
and pay off the amount due as proposed. On 
the 27th October, 1919, the Confmissioner 
reported (Ex. 7) that he had sold -the 


.Husainganj grove already mentioned the 


value of which had been estimated at 
Rs. 10,115 for Rs. 11,000 to B. Lachman 
Prasad. On the 28th October, 1919, Sheikh 
Mohammad Kazim a mortgagee of the pro- 
perty from Nawab Wazir Begam in Ex. 
A-12 objected to the confirmation of the 
sale of this grove on the ground that the. 
grove was mortgaged to him and that the 


effect vf the sale would be to diminish his. 


security. Nawab Khurshed’ Mirza and. 
Nawab Mirza Mehdi Hasan Mirza objected 
to the sale. On the 2¥th October, 1919, the 
learned Subordinate Judge passed an order, © 
Ex. 8, stating that if a certain Ram Dayal,’ 
was ready to deposit Rs. 12,000 he would 
obtain the grove in preference to B. Lach- 


be describedas an administration suit, pro- man Prasad. On the lst November, 1919, ` 


o 


ceeded in the following manner. A Oom- 
missioner was appointed to sell up certain 
portions of the property, in orderto satisfy 
the amounts due to Nawab Wazir Begam 


under the decree. We haveit that on the 


98th November, 1918, this Commissioner 


had made a report (which is not on the’ 
record) to which Nawab Mirza Mehdi Hasan: 


Mirza, Nawab Baqar Mirza and Nawab 
Khurshed Mirza filed certain objections, 
These objections were decided by the Sub- 


ordinate Judge on the llth September, - 
1919 (Ex. 4. The objectors therein prayed’ 


that property be set apart for payment of 


4 


the Subordinate Judge decided in Ex. 9 the: 
question of the sale of the grove.. He con-- 


‘firmed the sale of the grove and directed ` 


that Nawab Wazir Begam. should be allow- 
ed to retain Rs. 6,000 out of the sale-pro-^ 
ceeds but that Rs. 5,000 should be retained 
by the Court, until the question of the 
lien of her mortgagees over the amount 
was decided. On the same day he gave B., 
Lachman Prasad a sale certificate Ex. 1. On 
the 24th February, 1920, the Commissioner 
filed a final report (Ex. 11) noting the sales 
proceeds and stating how he proposed to’, 
distribute them.. On the 6th March, 1920, , 


* 
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-the- parties taking no objections, the Sab- : 


ordinate Judge confirmed this arrangement 
. in Er. 42. l 
The defendant-respondent No. 1 institut- 
ed subsequently à suit on the basis of the 
five mortgages held by him and obtained a 
preliminary decree on the 31st, May, 1923, 
‘and a decree absolute- on.the 12th April, 
: 1924, for à sum of something over Rs. 40,000 
against Nawab Khurshed Mirza. B. Lachman 
: Prasad-was not a party to this decree. No 
final ‘decree’ has» so far been passed in the 
partition suit, and the shares ofthe three 
brothers of Nawab Faghfur Mirza have not 
“been finally separated by an actual decree. 
- Onthe 17ta of January, 1925, the suit, 
out of which the present appeal arises, was 
brought by B..Lachhman Prasad for -a 


-declaration that the- grove ‘in Husainganj. 


which was purchased by him was not liable 
to:sale under the-decree of the 12th April, 
1924. - It has been found as a fact that B. 
Lachhmen Prasad has constructed buildings 
and planted trees upon the site. The trial 
Court has held that 2/3rds' of thé grove, the 
whole of the buildings so constructed and 
the ‘trees so planted are not liable to sale 
‘in‘:execution ‘of the décree, but..that the 
remaining ird of the grove is liable to 
gale” in -execution thereof. The plaintiff 
appeals.against this decision pleading that 
his sulit “should have ` beer allowed in : en- 
tirety. 

-The .rights. of a mortgagee of an un- 
divided: share ‘inland “can be. enforced 
against lands which under a partition have 
been allotted in-tieu'of such share whether 
stich lands be ‘ini the’ possession of the 
mortgagor or one: who has purchased his 
right, “title: and. interest. This principle 
was laid down more than 50 years ago in 
Byjnath Lall v. Ramoodeen Chowdry (2), 
Here the share of Nawab Khurshed Mirza 
has not so far been definitely divided off, 
but by *the manner’ in which the decree has 
beer executed -he will be: preclided from 
obtaining any share.in the’ grove in ques- 
tion, for that grove has passed out of the 
estate into the possession of B. Lachhman 
Prasad. 8s.purchaser. -Under theterms’ of 
the decree in .the.;previous suit Nawab 
Wazir Begam was entitled in partition to a 

.certain share in the property of her deceas- 
ed husband, and, “in order ‘to’ give tier this 
share, -the -Oourt'execütiüg the decree 
dirécted^ thesdle*of ` portions of the pro- 

(2) 11. A-106; 2L. W.-R: 233; 3 Sar. P. O. J. 333; 2 
Suth, P, O. J: 942 (P. QJ 
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perty, that she might obtain the amount 
due to her from the sale-proceeds. This 
was distinctly a case in which, in order to 
satisfy the claims of Nawab Wazir Begam, 
a division of the property could not 
As 
the widow of a Shia she was not entitled 
to any share in the*landed property, but 
she was entitled to a ith share in 
the moveables and also to a ith share 
in the building materials and the trees. 
The decision awarding her this share cannot 
be questionedsby the defendant-respondent 
No: 1, as the finding declaring her right 
was arrived atin a contested: suit to which 
his predecessor-in-interest wasa party. As, 
in our opinion, it would neither have been 
reasonable nor convenient for the Court 
executing the decree to have awarded the 
lady a quarter share in the building 
materials and the trees as they stood we 
consider that the Court was authorised 
under the provisions of ss.2 and 9 of Act 


‘IV of 1893 to partition a portion of the pro- 


perty to which ‘the suit related, and to sell 
a portion and distribute the proceeds, 
This courgee was the most beneficial course 
for allthe sharge-holders, and we find that 
this wasthe cburse which the learned Sub- 
ordinate Judge took atthe request of all 
the: share-holders. In the order (Ex. 4) 


‘of the llth September, 1919, to which we 


have already referred, it is stated “Wazir 


-Begam-is also willing tohave her share in 


the estate paid to her in cash after selling 


ehe house property. Other parties to the case 


desire this." We thus consider thatthe sale 
ofthe grove in Husasinganj was justified, 
and fróm this finding it follows that the 
diminution of the’ estate so caused was 
also justified. The position then stands, 
that the ird share ‘of the mortgagor of 
the: defendant-respondent No.1 is a 4rd 
share in the estate thus diminished, and 
that it does not include any portion of the 
grove in questien. Nawab Khurshed Mirza 
mortgaged $rd of the interests in his deceas-, 
ed brother'sestate. Hé vas on the facts en- 
titled to frd in the larided property and ith 
inthe moveable property. The moveable 
property included trees and building mate- 
rials according to the decision against him, 
He gould not mortgage more than the portion 
to which he had a title; and the question as 
to the portion in which he had a title could 
not be determined until the partition suit 
had been decided. The learned Counsel 
for the plaintiff-appellant has endeavoured 


o 


" 4042 


| -to support his case by having recourse to 


the doctrine of lis pendens as defined in 
s. 020f Act 1V of 1852. We have no hesita- 


. tion in finding that the partition suit was a 


` 
ENF 
AN = 


contentious suit. Not only did Nawab 
Khurshed Mirza. and his brother Nawab 

agar Mirza contest the title of Nawab 
Wazir Begam to obtetn any portion of the 
property. There were many other points of 
contest. Itis unnecessary to refer to many 
of the deeisions as to what does or does not 
constitute a contentious suit, as the law on 
the subject has been laid down very clearly 
by their Lordships of the Judicial Com- 


` mittee in Faiyaz Husain Khan v. Prag 


Narain (3). At page 345* their Lordships 


' after laying down the principles on which 
it would be dectded whether a suit was or 


' was not contentious have stated: 


“The 


| correct mode of stating the doctrine, as 


Cranworth, L.C , observed inthe same case, 


' is that ‘pendenie lite neither party to the 


litigation can alienate the property in dis- 


." pute so as to affect his opponent. " Apply- 


aw 


` 
. 


* + (8) 29 A. 389; 11 
od. 844; 5 O. L. 


ing this principle, it appears to us to be 
clear that Nawab Khurshed Mirza's trans- 


‘fer by mortgage of this grove during the 


active prosecution of this contentious case 


‘could, if it had been given effect to in 


entirety. prejudice the interest of Nawab 
Wazir Begam in obtaining her share due to 
her under the partition decree. Itis to be 
noted.that the amountclaimed by the lady 
was not satisfied from the sale-proceeds of 
the property. But apart from the qfestion 
of lis. pendens, we sre. satisfied that the 


‘appeal must succeed upon the finding, that 
‘the ‘share of Nawab Kurshed Mirza which 


he was competent to alienate was only the 


‘share in the estate as reduced after the sale 
‘of the grove in questioh. 


The learned 
‘Counsel for the respondent No.'1 has re- 
ferred us to a decision to which one of. us 
was a party in Abdul Wahab v. Basant Lal 
(4) but we do not find that there is any- 
thing in the decision of that appeal which 
is inconsistent with thé principles that we 


“are applying in thee present appeal.. The 


learned Counsel for the respondent No.l 
has argued that the grove in question be- 
longed to the three brothers, that the lady 


had no right to anything in it except the , 
“trees and that now the grove has passed 


O. W. N. 561; 34 T. A. 1024 A. L, 
J. 563; 17 M. L. J. 268; 9 Bom. L. R, 


'. 656; 2 M. L.T. 191; 10 O. C. 314 (P. O.) 


- (4) 41 Ind. Cas. 413; 4 O. L. J. 386. 
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out of the property, the sale-proceeds going 
to the lady. He argues that although the © 
transaction was to the advantage of ‘the 
mortgagor by paying a lawful debt, to 
which he was liable, it was one which the 
mortgagee would repudiate as not being to 
his advantage. But we consider that the 
rights of Nawab Khurshed Mirza in the 
property of his deceased brothercannot be 
disassociated from the rights of Nawab 
Wazir Begam iu the same property. His 
rights were those of an heir under the 
Shia Muhammadan Law, and his rights to 
the immoveable property were subject .to 
the satisfaction of the claim of the widow 
forher dower, which would take priority 
over the right of an heir by succession. 
Forthe above reasons we allow this appeal, 
and direct that a declaratory decree be 
granted to the plaintif-appellant, to the 
effect that the plaintiffis the owner of the 
grove and the property in suit, and ‘that 
they are not liable to sale in execution of 
the decree of defendant-respondent No. 1. 
Defendant-respondent No. 1 will pay his 
own costs and those of the plaintiff-appel- 
lantin both Courts, subject to the, follow- 
ing qualification. We do not consider that 
it was necessary for the’ plaintiff-appellant 
to have impleaded any defendunt except 
defendant-respondent No. 1 and in these 
circumstances we direct that the fees which 
have been paid to Mr. Saiyed Mustafa as 
guardian ad litem of defendants. respond- 
ents Nos.,6 to 9 shall be borne by the plaint- 
if-appellant himself and that all costs. 
inegrred in respect of defendants other than 
defendant-respondent No: 1 shall also’ be 
borne by the plaintiff-appellant himself... 
Z, K. Appeal allowed. 


ALLAHABAD HIGH COURT. 
First CiviL APPEAL NO. 340 or 1923. 
October 27, 1926. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 

DHANI RAM AND OTAERS— PETITIONERS 
— APPELLANTS 
versus 
SUMER CHAND AND oTHERS—~ 
OPPOSITE PARTIES— RESPONDENTS. 

C. P. C. (Act V of 1908), s. 144—Restitution-—Decree 
of trial Court set aside in appeal—Persons not parties 
to appeal, whether can apply for restitution. 

Certain members of a joint Hindu family institut- 
ed a suit against certain other members of the 


" 
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family bo avoid certain transfers of joint family pro- 
perty made by the latter and the transferees were 


+ algo impleaded as defendants in the suit. The suit 


was decreed, by the trial Court and the transferees 
submitted to the decree and delivered up to the 
plaintiffs possession of the property which had been 
acquired by them under the transfers. The other 
deféndants filed an appeal against the decree and 
in appeal the suit was dismissed in toto. 
appeal the  transferee-defendants were’ not made 
parties : 

Held, that nevertheless the decree of the trial 
Court having been set aside on appeal the transferee- 
defendants were entitled to maintain an application 
under 8, 144 of the O. P. O., for restitution and were 
entitled to be put in possession of the property of 
which they had delivered possession to the plaintiffs 
x m ovem to the decree of the trial Court. [p. 1044, 
col. 1. 

First appeal against a decree of the Sub- 
ordinate Judge, Saharanpur, dated the 17th 
February, 1923. 

Mr. Mohan Lal Sandal, for the Appel- 
:* "]ants. — . 

7 Dr. M. L. Agarwala and Dr. S. N. Sen, for 
the Respondents: `“ * 


JUDGMENT.—We thihk this appeal 
ought to be allowed. The matter is a 
simple one and arises out of proceedings 
taken under s. 14£ of the C. P. C. by Dhani 
Ram and others. 

. These applicants are persons who took a 
. transfer of certain property from a man 
named Sumer Chand. ` 

In the year 1918 a suit was brought 
against Sumer Ohand and certain others by 

, certain members of the family to which 
. Sumer Chand belonged. That was a suit 
. Inewhich the plaintiffs sought to set aside 
^. certain dispositions of property made by 
„Sumer Chand and his father Panna Lal 


.... Who had been the head of a joint Hindu 
"^. family of which the plaintiffs were mem- 


. bers. Inthat suit the present applicants- 
: appellants were impleaded as" being trans- 
. ferees from Sumer Chand. 
. That suit was successful in the Court of 
first instance which held that the plaintiffs 
. were entitled to possession of the property 
. in suit by avoidance. of the transfers made 
by Sumer Chand and others. 
. When that decree was passed the present 
petitioners-appellants Dhani Ram and 
. others submitted to it and -delivered up to. 
. the plaintiffs possession of the property 
which they had acquired from Sumer 
. Chand. 2 
. Sumer Chand and Panna Lal, however, 
, appealed to this Court against the entire 
decree and on the 2nd of June, 1922, a 


—* Bench of this Court gave judgment allow- 
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ing the appeal and dismissing *in toto the 
suit which had been brought inthe Court 
of first instance. 

We have adverted to the fact that the 


e present petitioners Dhani Ram and others 


had not appealed nor made themselves 
parties to the appea?, but we may mention 
here that when the appeal was filed the 
plaintifis-respondents filed an objection 
under O. XLI, r. 22 asking that the trans- 
ferees from Sumer Chand should be made 
liable to the plaintiffs-respondents for mesne 
profits. 

We have before us the paper-book of the 
appeal (No. 147 of 1920). It does not appear 
from the print that Dhani Ram and others 
were actually impleaded as parties but we 
think it does not lie in the mouth of the 
plaintifis-respondents who under: the cross- 
objections sought relief against Dhani Ram 
and others to say that they were not parties 
to the appeal, At any rate it is quite clear 
that the respondents in the appeal were 
asking relief abainst them. 

Be that as it may, it is quite clear that 
the effect efeha High Court decree is alto- 
gether to vacate tho decree which had 
been passed fn the Court of first instance. 

It was under stress of that decree that 
the present petitioners-appellants sur- 
rendered possession of property, and plainly 
the intention of this Court was that the 
status quo should be restored, and we, there- 
fore, think that ifsuch an order can pos- 

esibly be made these appellants ought to 
be restored to possession of the property 
of which they had been wrongly deprived, 

It was for the purpose of obtaining this 
possession that jhey made an application 
under s. 144 of the C. P. O. It appears that 
the Judge of the Court below somewhat 
unwillingly refused the application on 
the ground that the petitioners were not 
entitled to make it by reason of their 
having failed themselves to appeal against 
the decree. We should be very reluctant, 
to determine the case $n*this consideration, 
Section 144, subs. (1) lays down that 
“where and in so far as a decree is varied 
or reversed, the Court of first instance shall, 
on the application of any party, entitled to 
any benefit by way of restitution or other- 
wise, cause such restitution to be made as 
will, so far as may be, place the parties in 
the position which they would have occu- 
pied but for such decree or such part 
thereof as has been varied or reversed," It 
seems to us that Dhani Ram and otherg 


a w 


o 
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who appear before us as petitioners come 


. within pbe benefit ofs. 144. It is not to be 
denied that they were parties to the suit 


, and under s. 144 we think they are entitled 


to be placed in the position which they 
would have occupied..but for.the decree 
which. was passed. by the Court. of. first ` 
instance;~a decree which. was subs equently 
reversed , on, appeal by.this Court. The 


. order-of the Court belowis. based on a-high- 


ly technical ground. We think, perhaps, 
that the, petitionera. would: have ‘been well, 
advised, to have joined. Sumer Chand in 
their application. They derived their title 
. from. Sumer:Chand and if be had been 
made a.paxty to this application for restitu- 


. tion under s. 144 it would not have been 
possible for the Court below to refuse it. - 


‘We are satisfied in every way that this is a 

proper case in which: an order vnder s..144 

. Should be made. We think the learned 

Judge , of the Court below ought to. have 
made it. 

Possession which : was surrendered under 
the decree of.the first: Court. must be re- 
stored to the..person from whom such pos- 
session. was- received., It. mag e,..as stated 
before us -by Dr. -Agarwala,’ that there is 
some finding of the firet* Court that the 
transfer by..Sumer Chand in favour. of the 
present petitiqners-appellants was fictitious. 
"That, however, is a matter which cannot be 
called, into question -by the respondents to 
this appeal, who. have now no. concern 
' whatever. with this- property. ...We, there-- 
fore, allow this appeal. and. send: the case. 
back to, the: Subordinate Judge for the 
, purpose of taking steps for restoring . these 
--petitioners to the possession of the property . 
;- from which . they. were dispossessed under 
“the, first Court's decree. No order as -to 
“costs. 


Z. K. Appeal allowed, 


sagen recon sper. 


-OUDH CHIEF COURT. 
d Oivirn A»PEAL No.450 or 1922. 
: November 15, 1926. 
| Present:--Sir Louis Stus rt, Kr., Chief 


'Judge, and Mr. Justice Misra. E 
RAJ. KRISHNA AND OTBERS—PLAINTITFS 
—AÁPPELLANTS : 
VETSUS 
SAHIB BAKHSH SINGH--DsrENDANT 
-— RESPONDENT. 


RAJ KRISUNA v. 8AHIB BAKHSH SINGH. 


. platform also. 
. appeal came on for hearing-before a Single 
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entitled to occupy village site as appurtenant to dwell 
ing-house—Document. 

The circumstances of agricultural life in: Oudh 
villages necessitate in.very many instances that. por- 
tions of land, should be held as appurtenant to the 
actual dwelling-houses of tenants in order. to enable 


.them to carry on the occupations (agricultural or 


otherwise) which justify their residence in tha.village 
as tenants. - It is fraquently impossible for a. man to 
carry on his occupation without. having some land 
appurtenant, to his house...He may require this land 
as a place on which to tether his cattle, as & place on 
which to. boil his.sugareane, or, if .he ‘combines with 
an agricultural life an, industrial vocation, a place upon 
. which. he. can.engage -in a small industry. | Such 
. pisces of,Jand.are appurtenant, to the dwelling-honses 
of the tenants and tha tenant.can-only be ;ejeated. 
therefrom when it is established that he has not exer- 
. cised rights over it for twelve years .or when, if 
his exercise of rights is less than twelve years, he 


-has not had the permission of the. zemindar to occupy 


it or when, heis ejected from. the dwelling-house 
itself. (p. 1045, cols. 1 & 2.] 


Appeal against a decree of the: Sub- 
ordinate Judge; Sultanpur, dated the 3lst 
July, 1924, upholding that of the Munsif, 
Musafirkhana; Sultanpur, dated; the- 23rd 
April, 1924, 

Mr. R. D. Sinha, for the Appellants. 
Mr. S. N. Roy, for the Respondent. 


" JUDGMENT. . 


Stuart, C. J.—The decision-of this 
second appeal.has been referred to a Bench 
by the learned‘ Judge of this Court. 
facts as found by the” Courts -below are 
these. The defendant-respondent Sahib 


‘Bakhsh Singh occupies in: the village. of 


Bishambhar patti a residential housé- with 
‘the rights of an agricultural tenant :there- 


.ine He.ocecupies in. addition a chari’ and 


a platform-outside' the house; which-- were 
originally constructed at’ the time that the 
house. was constructed some- thirty. ears 
ago, and: for the.last two years or so-before 
the -institution of the. suit he commenced 


‘the user-of anóther-.piece. of .land--for the 


purpose of tethering horses. Upon a suit 
brought by the proprietor-of the’-land to 
eject him.;from the- chari, platform, and 


. the latter piece- of-land, -the Courts below 
. have refused to-eject him from the chari 


and the platform; but have ~ejeoted him 
from the.latter piece of.land. The plaintiffs- 
appellants have in. appeal. asked that--he 
‘should’ be. ejected.from the- chari and the 
A. point- taken, when this 


Judge of this Court, was that inasmuch 


. as the defendant-respondent- -was cultivat- 


ing land in a mahal other. than: the -mahal 


Custom—Landlord and tenant— Tenant, whether - which is'owned by the plaintiffs- ‘appellants, 


“The ` 


w goei 123 (F. B 
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he duld not be permitted to-acquire any 
rights. ota residential “‘naturé in a mahal - 
other? than thë mahêl in which his cultiva 


tion was situated. The decision in Saddu- 


v. Bihari Singh (1) ofa Full Bench of the 
Allahabad High Court distinctly. negatives 
this view in fespeet/to the rights öf tenants 
in the Pròviñċeöf:Agra'and I ar ‘of opinion 
that the same -viéw''sliould- ‘apply in-the 


Provinee of ‘Ou di Bat apart froma that 
I have'to note that this plea” was hot open 


to the appellants in^ “gecond appeal. The 
plea was not raised befóre* the. trial-Court, 
and. before“ thè” lower" Appelláté Oóürt, 


although it was.raiséd at first; it was Sub-- 
sequently: abandoned. $- The: learned J udge.’ 


ef -the-lower Appellate Court: hascsaid:- ‘A> 


2H. ver A 


RAJ KRISHNA v. BAHIB BAKHSH SINGH, 


1045 


` house üpón Which” he can engage im his 
trade, a rope maker will require à piece of 
land 1 upon ‘which he éan ‘manufacture his 
rop&; In Oudh it has "béen' consistently 
held, ever" sincé the British' Courts have 
been in ‘existence, thatsuch piecés of land . 
afe appufténant to the “dwelling-house of | 
the tenant, and that the tenant can only be 
ejected from suéh A pièce of land, when it 
is estáblishéd that he has not’ exércised 
rights over‘it for' twelve” years; or when, 

if his exercise of” rights i i8 léss than twlave 
years, ‘he has not had the: "permission of the ` 
zemindar to dcedpy it or whéb he is ejectéd" 
from the’ dwelling-house itself In a case 
such as this in which the pieces ‘of land in. 
question ^ have" been “utilized; upon the 


question was'"at^first"Taintly faiBed ón'the^: facts, for more than thirty years. for this 


ness3.to* the respondent- «who had: no. op: 


plaintifs" behält” that thé: ‘defendant is & purpose, the defendant cléarly cannot be 
tenàñt-in:à mahal othérthan thè plaintiffs: ejected. I would, théréfore, uphold the 
Thiswas: howévér, aud'éould not/but be, view tàken'by the Courts’ below and dismiss 
abaüdonedet I otiotéonsider that’ it was this appéal. The ` plaintiffs: appéllants will” 
opeir in'"secónd appel to" the” blàiütiffs to ` pay their own costs and those of" the de- 
raise. this” point: again, seven if the-point--- fendant- dl n in all Courts. 

had: been? 'a pure: point::of law: “ Permission ^ Misra, J "a agreé entirely with the- 
could «not hávé*' been* gránted"-to, the: view taken by the Hon'ble the Ohief Judge 
plaintiffs" to’ 'raise'this “pléa” now“ in fair-" and also in thé order proposed by him. So 
far a&'I am dWare it has" been ‘consistently 
held in the Proyi&sce | of ' Oadh that if an 
agricultural’ tenant-has been in possession ` 
involves" question bf fact; Ther8 is no- .of a plot of land inside the abadi of that 
thing téléar upon the record'as to-Wwliether' village appurtenant to his dwelling-house 
the lands in question are or are not ;situated * he is entitled to remain in possession of 
in -thé-plaintifis’: mahal and whether the thesame. If he has construetéd a structure 
defendant has his cultivation ih ‘that mahal on the.said land and ‘such structure has 
on in another: I wi8h to express ‘thy views, ` been in existence for,more than twlé7é 
apang froi: this point,’ as to what the Joy, years the Iandlord cannot eject him, from’ 
is:in Oudh in cas- such" as’ ‘this.’ “the enjoyment of the said land. This 
circumstances of" ‘agticultural life in’ ‘Oud’ was the view to which I gave ‘expression 
villagés “hecéssitate in "very many instances’ in a recént case decidéd by mé singly and 


portunity of meeting "it + before: But the: 
quéstion-is not a pure question"of law." It. 


that ‘portions ‘of land: should be held as'àp- ` 


purtenant to thé actual 'dwelling-houses? of’ 
tenants in ‘ordér’to enable then; to tarry on 
the’ océipations (agricultural or otherwise)" 
which “justify their residence in thé village” 
ag tenants: [tis frequently impó8stble for " 
a müüifo' carry ‘on his occupation: without ` 
having 8ome land appurténant to his house. 


reported as Hulasev, Barkatunnissa Begam 
(2). The learned Pleader for the appellant 
referred us to a ease decidéd by Mr. Lind- 
say and reported as Bechu v. Lachmi Kuar 
(3). The circumstances” of that case are 
entirely différent from those of the-present . 
“case, In that efse it was: decided” that if 
temporary struetures are constrücted by a 


He'müy require this landas a plače“on tenant on land belonging to the zemindar 
whiclito' tether his ‘cattle, as a place'on “the tenant cannot be permitted toset up 
which to boil his sugarcane, or,if hecom- a claim to the proprietary right in the land 
pines with an agricultural life an industrial’ „upon which he haserected those structures 
vocations'a place upon which he can engage “on the ground: of adverse possession. This 
in a small industry. For éxample, a weaver’ principle is quite correcf'so far as it goes, 
will ‘require &' Dee of'land outside his 


) 34 Ind. Cas. 1034; 2 0. W. N. 475; A. I. R. 1926 


(2 
Aum, 3M. L. T. 371; A. Wi: Oudh 393;L. R. 7 A. (O 


1) 30 A. 282; 5 
(9) 8 Ind. Cas. 708. 
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but this does not enable. the landlord to 
deprive à tenant residing in his village of 
the use of „a land of which he has been 
in oecupation fora long time or to direot 
him to demolish a structure which has 


. been constructed by him and has been in 
- existence for more than twleve years. In 


the case of Nazir Hasan v. Shibba (4), de- 
cided by Stanley, C. 4* and Burkitt, dJ., 
in the year 1904 and reported in I. L. R. 
27 Allahabad 81, it was held on a suit by the 
zemindar to eject some agricultural tenants, 
who had been occupying a room in an en- 
closure in the abadi for thirty, years, that 


the plaintiff had no cause of action. It- 


was laid down that even if their possession 
be deemed to have been ‘permissive they 
could not, according to the custom of the 
Province, be ejected while their tenancy 
was still undetermined. In the Full Bench 
ease referred to by the Hon'ble the Chief 
Judge, namely, Saddu v. Bihari Singh (1), 
it was held Hy Sir George Knox, J., Banerji, 
J., and Aikman, J., that «whereas the result 
of the partition of à village hitherto form- 
ing one mahal, into two makals the occu- 
pancy.holding of a tenant fell into one 
mahal owned by one co-sharęrẹ and the 
house, which the tenant had occupied for 
a considerable period as appustenant to the 


agricultural holding, fell into the other 


mahal owned by the other co-sharer, the 
partition could not éffect any change in 
the position of the tenant; so long as he, 
continued in possession of his occupancy 
holding, he could not be ejected froni his 
house in the abadi of tlre village, nor could 
he be required to pay rent therefor. Aikman, 
J., very rightly observed, while delivering 
judgment in this case, that if thefopposite 
view were to be approved it would place 
in the hands of zemindat*s a powerful 
weapon against their tenants and would go 
far to nullify all the enactments. of the 
Legislature for securing fixity of tenure to 
agricultural tenants, This view was sub- 
sequently followed in another, decision of 


the Allahabad High Court reported as 


Dharam Singh v. Bhoalar (5). Iam, there- 
fore, clearly of opinion that the view takene 
by the Hon'ble the Chief Judge is correct 
and has been consistently held in the 
Province of Oudh. In my opinion also the 
appeal should be dismissed with costs. 

By the Court.—The appeal is dis- 
missed. The plaintiffs-appellants will pay 


(4) 27 A. 81; has L. J. 479; A. W. N. (1904) 168. 
(5) Ax W: N, (1908) 123; 2 A. D. J. 588. 
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their own costsand those of the defendant- d 
respondent in all Courts. "n is: 
ELSE. Appeal dismissed 


kanaka anaa ea 


e ALLAHABAD HIGH COURT. 


Orvin Revision No. 101 or 1926. 

e November 2, 1926. . s 
Present :—Mr. Justice Lindsay, 
Lala GIRDHARI LAL-—APPELLANT 
-—-A PPLICANT 

VETSUS : 
Babu JHAMAN LAL-—HRESPONDENT— 
OPPOSITE Parry. 

Provincial Insolvency Act (V of 1920), s. 60—C. P. 
C. (Act V of 1908), s. 70, Sch. III, paras. 2t0 10— 
Insolvency—Sale of property paying land revenue— 
Civil Court, whether can interfere—Procedure. 

Under s. 60 of the Provincial Insolvency Act when 
the Collector is entrusted with the duty of selling 
property paying land revenuein insolvency proceed- 
ings, he exercises the powers which are conferred 
upon him by paras. 2 to 10 of Sch. IIT of the C. P. C. 
and is subject to such rules as have been made by , 
the Local Government in the exercise oftlfe powers 
conferred upon it by s. 70 of the ©. P. C. In such 
a case the Civil Court has no authority to interfere 


` with the proceedings of the officer conducting the . 


sale. Ifany question or any complaint arises with - 
regard to the holding or the conduct of the gale the 
matter must be represented to the officer conducting 
the sale who is the only person who is authorized to ` 


deal with questions of this kind. lp. 1047, cols. 1& 2]. .- 


Civil revision from an order of the Dis- 
trict Judge, Saharanpur, dated the 6th of 
April, 1926. . | 

Dr. K. N. Katju and Mr. M.N. Raina, 
for the Applicant. < 

JUDGMENT.—This application has its 


eorigin in certain proceedings in the Insol-' 


vencye Court at Saharanpur. EE 

It appears that one Abdul Rahim was . 
declared an insolvent and after the Receiver ` 
had been appointed steps were taken for 
the realisation of the assets of the insol- 
vent for the purpose of discharging his 
debts.. After Other property of the. insol- 
vent had been disposed of it became neces- 
sary to resort to sale of his zemindari pro- 
perty,paying land revenue and consequent- . 
ly under the provisions of s. 60 of the . 
Provincial Insolvency Act (V of 1920) 
the sale of the 
property was entrusted to the Colleetor. 
Under the section in question when the 
Gollector is entrusted with the duty of sell- 
ing property of this kind in iusolvency 
proceedings he exercises the powers which 
are conferred on him by paras. 2 to 10 of 
the Third Schedule to the O, P. O. The 
Collector is, moreover, subject to such rules 


Ld 


insolvent’s immoveable . . 
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as have been made by the Local Govern- 
ment in the exercise of the powers con- 
ferred upon it by s. 70 of the C. P. ©. 

It appears that before the Collector was 
asked to sell the immoveable property of 
the insolvent some, negotiations had been 
going on between .the Receiver and one 
Shah, Muhammad Nazir for the purchase 
Of the zemindari property by private sale 
and inthe report of the Receiver dated the 
30th of January, 1926, it is stated that this 
gentleman was willing to give Rs. 11,000 
for the property.. l 

On the 2lst of December, 1925, the sale 
officer who, I understand, is a subordinate 
~- of the Collector, brought to sale the zemin- 
dari property of the insolvent by public 
auction. The. property was bought by 
Girdhari Lal for’a.sum of Rs, 200 subject 
to a mortgage, the debtunder which amount- 
ed to Rs. 3,400. - 

On the 30th of January, 1926, the Receiver 
addresseda petition to the Presiding Officer 
ofthe Insolveney Court the first Subordi- 
nate Judge of Saharanpur. He pointed out 
that the price which had been realised by 
the sale of the property was inadequate, 
regard “being had to the offer of the 
Rs. 11,000 which had been previously 
received. The Receiver asked the Subordi- 
nate Judge not to sanction the present sale 
. but to ask the sale officer to put the pro- 
perty again to sale free of mortgage and to 
advertise the sale properly. On this appli- 
cation the Subordinate Judge recorded in 
the margin the following order:— "Yes, let 
it ba done.” This order was objected, to 
by the auction-purchaser Girdhari Lal who 
- went to the Judge in appeal. The learned 
Judge is of opinion that the order of the 
Subordinate Judge was a legal order. I do 
not agree with the opinion of the learned. 
Judge. It is quite clear that having regard 
to the fact thatthe sale proceedings in this 
case had been transferred to the Collector 
the Civil Court Had no authority of any 
kind to interfere with the proceedings “of 
the sale.officer; the Subordinate Judge had 
no authority to sanction a sale made by the 
Colleetor or his subordinate, nor had the 
sale officer any authority to refer the case 
to the first Subordinate Judge and to ask 
for sanction, In hisjudgment the learned 
Judge says that the sale of the “2156 of 
December was néver confirmed by the sale 
officer who expressly referred the matter 
to the first Subordinate Judge requesting 
an early sanction of same. This procedure 
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is altogether unauthorised. As F have 


already said the Civil Court has no authority 


whatever over the Collector or' his sub- 
ordinate in these proceedings. 

This is made clear by reference toss. 70 
god 71 of the C. P. C. and is also apparent 
rom the rules which have been made by 
the Local Government in thé exercise of its 
powers under s. 70 of the C. P. C. It 


` follows, therefore, that the order passed by 


the Subordinate Judge and which is com- 
plained of in the present application for 
revision was an unauthorised order which 
the Subordinate Judge had no jurisdiction ` 
to make. Iallow this application, set aside 
the order of the Subordinate Judge and 
direct that the case be sent back again. 
through the Subordinatee Judge to the 
Court of the Collector. Ifthe Receiver has 
any complaint to. make regarding the inade- 
quacy of the price obtained at the auction | 
sale his duty is to represent the matter to 
thesale officer who is the only person who 
is authorised tó deal with a question of this 
kind. The applicant is entitled to his costs 
in all Courts including in this Court fees 


Z K. Application allowed. 


maan tie ane | 


OUDH CHIEF COURT. 
Saconp CIVIL APPEAL No. 288 or 1925. 
October 27, 1926. 
Present:—Mr. Justice Misra and 

; Mr. Justice Raza. 
BADLU —PrAINTIFF—APPBLLANT 
versus 
Musammat BACHCHI—Dsrenpant— 
RESPONDENT. 
Hindu Law—Joint family—Gift in favour of 
daughter's son, validity of. 

A member of a jdint a family’governed by the ` 
Mitakshara has no power to make a gift of even a 
small portion of joint ancestral property in favour of ° 
his daughter's son. [p. 1049, col. 1.] 

econd ‘ appeal against the judgment 
and decree of the Additional Subordinate 
Judge, Gonda, dated the 26th February, 
°1925, setting aside that of the Probation- 
ary Munsif, Gonda, dated the 30th Septem- 
ber, 1924. 
Mr. Ali Mohammad, for the Appellant. - 

‘Messrs, S, M. Ahmad and Mehammad 

Ayub, for the Respondent: 
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JUDGMENT.—This appeal | has been re- 
ferred to a Bench of two Judges -and arises 
out of a suit for possession of a plot of, land. 
situate in village Naraura, Arjun, District 
Gouda, The  plaintiff-appellant. Badlu with 
his uncle Suraj jnran constituted a joint Hindu 
family, Surajman died on-August 10, 1923. e 
A month . . before, his death he executed a : 


deed of gift of the lantin suit in favour.of , 


his daughter's. son, Gaya Datt; Musammat.. 
Bachghi the respondent. is his widow and 
is in possession of .the said land. The . 
plaintiff's 8:case is that. the gift executed . by. 
Surajman in favour of-his daughter' 8:80n . 
Gaya. Datt in, respect of the land in suit, 
which is a portion of. the, joint. ancestral 
property belonging to him and Surajman, 
is invalid, and should be set aside and that 
possession of the fand be given to him, 

In defence it was contended that the gift 
being of a small, portion, of the, joint an- 
cestral, property in favour ofa daughter's 
son, was valid.. There were other. defences 
raised in: the. guit with. whieh - we are not.. 
concerned. 

"The ‘Probationary Munsif'of Gonda vió 
tried the suit gave the plaintiff a decree 
on the 30th September, 1924, bw*his decree 
was set.aside in appeal »y the learned. 
Additional Subordinate Judge of Gondu on 
26th February, 1925. The learned Subordi- 
nate Judge decided the case in favour of the 
defendant on the ground that the deed of 
gift executed by a manager of a joint 
Hindu family in favour of his daughter's 
son of asmall portion of the ancestral pro- 
perty was valid, and reliance was placed bye 
him -on à ruling of their Lordships of the 
Privy Council reported in the. case of 
Bachoo Hurkisondas v. Mankorebai (1). 

The plaintiff has now come to this ,Court 
in second. appeal and it is contended on 
his behalf that ihe, deed, of gift executed 
by Surajman in favour of his daughter's 
son is invalid in law and that the plaintiff 
is entitled to a decree for the „land in. suit. 
l is urged.that the, aforesaid desision of 
their Lordships ef .the? Privy Council.does.. 


‘not apply -to the.#a@ts-of--the case, We.. 


have heard.theparties and have come to,tle 
conclusion, that the appeal .must succeed. 
In Chel, s, 1, v.28 of thé Mitakshara it is - 
provided that a single individual may, con- . 
clude a donation,.. mortgage, or-sale of im-. 
moveable property, during a season, of. 
(1) 31 B. 373; 11 O. W. N. 769; 6 C. L. J. 1; 9 Bom. 


o dB 17M. L. J. 343; 2 M. L. T. 295; 34 I. A. 107 
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digtrebs; for the sake..of, the. family...and.. 
espeeially for pious, purpases. . The.meaning . 
of this passage. is clear-and well-understood; : 
It-has, been: laid down by their Lordships 
of the Privy Council.in several: cases that 
a transfer, of the, joint family .property of . 
a Mitakshara family by its. karta ds invalid.. 
unless,it is effected for legal.necessity; [vide 
the .case,.0f. Madho,. Parshad y., Melirban:. 
Singh (2), Lachhman Prasad v. Surnam. Singh... 
(3) and.Brij Narain Rai.v. Mangla Prasad : 
Rai (4).| "There are, however, certain „transz, 


.fers which although not effected. for the . 


family necessity,.but for pious,purpeges 
have been held to be good. - Such instances . 


^i. 


been. made of n small, ‘portion. of pariy: 


. in favour of an idol [vide. Raghunath Prasad , 


v. Gobind, Prasad (5), Ramalinga., Chetty v. 


Sevachidambara Chetty (6) and Sri Thakurji i 


v. Nanda Ahir (7).] There are,also certain. 
cases, where. gifts made to a daughter at 


. the time of. her. marriage, or-Boon rafter of , 


a smal} portion. of-the, joint family. property: | 
have been-eonsidered to be, valid, [vide Ant.. 


: villa Sundararamayya,v. Cherla Sitamma (8): 
and Churaman Sahay. Gopi Sahu (94. . The: . 


~* nen 


it being. that. in’ Hindu Law. it iş. a pious: 


duty. of a. Hindu, father . to give- -his girl-in.;, 


marriage and to, give a “small, portion of.. 
the property for the purpose ofthe dowry.: 


to the girl which js considered. also. meris. 


torious, fram a religious. point of view. A. 
gilt, however, ‘made. by. him-to.his,own. wile. 
is not. considered valid [ vide. Rayakkal v. 


Subbanna 10)] nor would a giftmade by M3 


(2) 17 Dd 194; 18 O. 157; 5 Sar. P. O. J. 586; 
WE Jackson's P. C. No. 121;.9 Ind, Dec. (N. 8). 
105 (P 

^ 40 Ind. Cas. 284; 44 I. A. 163; 39 A. 500,15 A. 
L:J. 584; 2P. L. W. 29; 21 C. W. N, 990; 33 M. L.. 
J. 39; 19 Bom. le. R. 646; 36 O. L. . 97; (1917) M; W. ` 
N. 516; 6 L. W. 334 (P. O.). 

(4) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 9343.46 -~ 
; M. L.J.23; 5P. L. T. 1; 280. W.N. Er a kn 
W. N. 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 0. & A is, 
R. 82; A. I. R. 1924 P. C. 50; 33 M. L. T. 457; 26 Bom. 
L. R. 500; 11 O. L. J. 107; 51 L A. 129; 10. W. N. 48; - 
* 41 C. L. d. 232 (P. O.). 

e» 8.A. 76; A. W. N. (1886) 19; 4 Ind. Dec. (x. 5.) - 
10 

(6) 49 Ind. Cas. 742; 42 M. 440; 9 IL, W. 994: -25 M. > 
L. T. 253; 36 M. L. J. 575; 11919)-M. Wil, 426: 


um CR) 63 Ind. Cas. 546; 43 A. 560;-19 A. L. J. 580; 3 U. 


P. L. R. (A.) 75. 
EP 10 Ind Cas. 56; 35 M. 628; 9 M. L. T. 469;. (1911) 
M. W. N. 422; 21 M. L. J. 695. - 
x 7 Cas. 945;.37 O.1; l3 O.W. N. 994; 10 C. 
545 
(10): 16 M. 84; 5 Ind. Dec. (N. 8.) 766. 
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in favour of.the father-in-law of his daugh- 
ter .-be considered to be valid [Ganga Bishe- 


shan v. Pirthi Pal (11)] We baye not been; 
referred -to ;any authority on the. side.. of. 


the respondent:of any High Court in India 
where a gift made by.a Hindu governed by 
the,Mitakshara:in favour of his daughter's 
son may have been considered to.:be valid. 


Much: reliance: was::placed: on ‘behalf of - 
the..respondent:in, this Court ‘om-.Bachoo: 
: Hurkisondas-v..Mankorebai: (1). 
of that ease-are, however, clearly distingu- 
ishable from the facts of. the. present case. : 


The. faets 


In that case one Bhagwan Das by his Will 
made a provision: for the marriage -of his 
daughter named: Newalbai. He provided 


that sum of Rs. 5,000. or thereabouts should : 
be. spent on her marriage, and ornaments .: 
of the: value. of: Rs, 10,000 or- thereabouts:-. 
and wearing appareland silver pots ofthe - 
value of Rs. 5,000 or thereabouts should be. 


given fo her at the time.of her marriage. 
Government Promissory Notes. of: the no- 
minal value of Rs. 20,000 were, - therefore, 
given:to. her and. transferred to her name 
by her father in his lifetime. Bhagwan 


“Das then happened to be the head of a 


joint-undivided Hindu family. After his 
death the validity of this gift was chal- 
lenged and Tyabjee, J., who tried the case 
held thatthe gift was not justified by the 


. ! . 6 
cireumstànces..of.the.oase. . On appeal a 


Beneh of the Bombay. High Court took a 
different view and held that the gift having 


been made out. of-income and not out of 


capital, was valid, Their Lordships of the 
Privy Council upheld the gift. It will.be 
clear from the facts given above that this 


was a gift nct of any.portion of the corpus ' 


of the property, but only of the income and 
besides it was a gift in favour ofa daughter 
for her marriage expenses. Such a gift, as 
we. have stated.above; has-been held. by the 
different:High Courts in Indis to be quite 
valid and we are entirely in agreement 


with.thab;proposition... Tlié case before us, - 
however; is not.of a gift toa daughter made. 
either:at the time -f marriage. orc subseé- - 


quently"in lieu of her: dowry, but it isa 
case,of.à gift -made to a daughter's son. 
We-are, therefore, of opinion that the ruling 


the case. : : 
We; therefore, hold: that :the gift made 
by. Surajman:in favour of Gaya Datt on: the 


"e 2 A. 635; .5 Ind.dur, 212; -1 Ind... Dec. (x. s.) 
3. . 
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10th July, 1923, is inoperative and the plaint 

iff is entitled to à decree for the property 
in suit. We, therefore, allow this appeal 
and grant to the plaintitf-appellant a decree 


- for possession of plot No. 1212 measuring 


‘49 acres situate in village Naraura Arjun 
with costs of all the Courts. 
Z. K. .. Appeal allowed, 





PATNA HIGH COURT. 
SECOND CiyiL Appears Nos. 1208-1246 awn 
1043 or 1924. 

June 21, 1926, 

Present:—Mr. Justice Das and Mr. 
Justice Ross. 

SHAMDUTT SINGH AND OTHERS— 

PLAINTIFF8—-APPELLANTS , 

VETSUS: i 
GAJADHAR PRASAD AND OTHERS — 
DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 80, 85— 
Enhancement of rent—Discretion of Court —Failure 
of landlord to gowwply .with terms of tenancy, effect: 


Section 35 of the Bengal Tenancy Act gives the 
Courts a discretion *to refuse enhancement of rent 
where it would be unfairand inequitable. [p. 1050, 


ol. 1. 

Where a holding is held on a cash rent and one of 
the conditions of the tenancy is that the landlord 
would be entitled to realize the stipulated rent only 
so long.as he maintains the irrigation works in pro- 
per order*and the works are not kept in order, the 
Courts have a discretion tq refuse enhancement of 
rént which is applied for under s. 30 (b) of the Bengal 
Tenaney Act on the ground of arisein prices. [ibid.] 


Appeal against a decision of the Addi- 
tional District Judge, Patna, dated the 
25th June, 1924, reversing that of the Munsif, 


Patna, dated the 29th June, 1923, 


Mr. Shiveshwar Dayal, for the Appellants. 
Messrs. K. P. Jayaswal, Janak Kishore 
and Bimla Charan Sinha, for the Respond- 


JUDGMENT. 


Ross, J.—These afptals arise-out of 
suits for enhancement of rent under s. 30 


: (b) of the Bengal Tenancy Act, The Munsif 
of their. Lordships --of: the ;Privy . Council. 
quoted above doesnot apply to the facts ‘of 


allowed: an enhancement of 4 annas in 


ethe rupee, but the learned District Judge 


dismissed the suits on the ground that the - 
irrigation system had not been properly 


. kept upand that the lands had in fact de- 


teriorated. . 
‘The learned Advocate for the appellants 
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referred to the finding of the Munsif 
which had not been dissented from by the 
District Judge, to the effect that the neglect 
of gilandazi work had continued . for. 28 
years during which period the defendants 
had paid the present rent without com- 
plaint. He argued that these two factors 
namely, the neglect of gilandazi and the 
existing rent were two factors which were 
constant, but now a third factor had been 
introduced, namely, the rise in prices, and 
by reason of this third factor the landlords 
were entitled to an enhancement.of rent. 
He also referred to the decision of this 
Court in Partap Narayan Singh v. Nathan 
Singh (1) where it was held that the tenant 
was notentitled to suspension of rent in 
respect of a nakdi holding where there 
was no proof that by the terms of the ten- 
ancy or by custom the landlord should pro- 
vide irrigation facilities, Now, that was 
a question of suspension of rent, but here 
the problem is different by reason, of the 
provisions of s. 35 which give the Courts a 
discretion to refuse enhancement where it 
` would be unfair or inequitable. And more- 
over, in the present case it appears from 
the fard-ab-pashi of the khattom that the 
landlords were to be entitled to realise 
the present rent only as long as they main- 
tained the gilandazi works in proper order. 
The question really is whether the learned 
Distriet Judge has erred in making use of 
8. 35 in the circumstances of these cases. 
Now it is not disputed that the irrigation 
system has been neglected. The finding of 
the District Judge is that the landlordse 
have settled some of the land meant for 
gilandazi works with other tenants and have 
brought some of the reservoirs for water 
under cultivation. There ig also a reference 
to the evidence given by the tenants to 
show that the productive power of the land 
has greatly deteriorated owing to this 
neglect. This evidence went to show that 
the productive power had diminished 50 
per cent. and, although the learned District 
Judge says that the estimate may have 
een exaggerated *td some extent, still the 
evidence in his opinion is sufficient fo show 
that it would be unfair and inequitable to 
allow any enhancement of the existing rent. 
'This is really a finding of fact, He finds 
a fact which justifies in his opinion the 
` application of s, 35. 
With regard to the argument that the 


(1) 79 Ind. Oas. 858; 5 P. L. T. 629; (1924) Pat, 173; 
A. LR. 1924 Pat. 605: . 


RAM LOCHAN RAM-LAOMMI PRASAD Vo JAGAT NARAIN DUBE, 
tenants have made no complaint for 25. 


[98.1.0 1926). 


years, this also is met by the learned Dis- 
trict Judge. 
silence may have been due to many differ- 


ent reasons. There is, therefore, no reason, ' 
to interfere with the decision of the learn- ` 
directed in the . 
present cases that the dismissal of these. 
suits would not bar the landlords’ right to ` 


ed Distriet Judge. He 


bring a fresh suit for enhancement after 
they had restored the gilandazi works to 
their former éfficiency. This direction has 
not been incorporated in the decree, but 
this ought to have been done. 


. While dismissing the appeals, therefore, ' 
it 18 necessary to direct that a clause will - 


be added to the decree that. the suits are 
dismissed without prejudice to the plaint- 
iffs right to enhance the rent if and when 


the irrigation system has been restored to , 
In view of this modifica- ` 
tion of the decree there will be no costs of 


an effieient state. 


these appeals. 
Das, J.—1 agree. 
Z. K. 


Decree modified. 


Lone GA aA d 


ALLAHABAD HIGH COURT. 
CivinL REVvISION No. 106 or 1926. 
November 1, 1926. 
Pregent:—Mr. Justice Lindsay. 
Firm RAM. LOCHAN RAM-LACHMI 
QRASAD —PLAINTIFFS —ÁPPLIOANTS +e 
versus 
JAGAT NARAIN DUBE AND or1HgRS— 


DEFENDANTS—-OPPOSITE PARTIES. 
U. P. Village Panchayat Act (VI of 1920), s. 71— 
Limitation Act (IX of 1908), s. 1,—Debt due to firm— 


Separate suits by members of firm in Panchayat Court - 
to recover portiéns of debt--Decree, cancellation of—-- _ 


Limitation, extension of. 

Four members of a firm brought four separate suits 
against the same defendant before a Village Panchayat 
Count each claiming a one-fourth share of a certain 
debt due by the defendant to the firm and obtained 
decrees in their respective suits. These decrees were 
subsequently cancelled by the Collector acting under 
the provisions of s. 71 of the U. P. Village Panchayat 
Act. The firm then brought a regular suit to recover 
the total amount of the debt from the defendant and 
in order to save limitation it sought the benefit of the 
provisions of s. 71 (2) of the Act or in the alternative 
of the provisions of s. 14 of the Limitation Act: 

Held, (1) that the plaintifisjin the previous suits and 
the plaintiffs in the subsequent suit being different 
persons and the reliefsin the two suits being also 
different, the plaintiffs could not claim the benefit of 


3 
4 


He points out that their 


&üb-&. (2) of s. 71 of thé U. P. Village Panchayat Act} : 


(08 1.0, 1926] . 


(2) that.s. 14 of the Limitation Act was not applic- 
able to the case inasmuch a8 s. 71 (2) ofthe U. P. 
Village Panchayat Act provides’ a special rule of 


limitation which must derogate from the provisions of - `- 


suggests thats.14 of the Limitation Act 


yw general rule embodied in s, 14 of fhe Limitation 
eAct ; 


not being identical the provisions ofs. 14 of the 
Limitation Act were also. inapplizable to the case. 


Civil.revision from an order of the Sub- 
ordinate Judge, Small Cause Court of 
Gorakhpur, dated the 22nd April, 1926. 

Mr. Harnandan Prasad, for the Appli- 
cants: < ee ee E l E 

Mr. Haribans Saha; for the Opposite Par- 
ties; ` . "UE E. = 

JUDGMENT.—I think theré, is no 


which arose for immediate determination 
in the. Court below was the proper 
construction of s. 71 of the U..P. Act 
No.:VI of 1920, the Village Panchayat Act. 
It seems that in this suit a claim was 
made by a‘firm trading funder the name 


Ram? Lochan Ram-Lachhmi Prasad.. The - i 


suit was for recovery of Rs. 361-9 due on 
accourt, ; l . 
Before the present suit was brought in 
the. Court of Small Causes at Gorakhpur, 
four members of the firm bad brought 
fourseparate suits before a Village Pan- 


chayat Court each claiming a one-fourth  ' 


share ofthe consolidated debt. 

Obviously this procedure was resorted to 
bécause the pecuniary jurisdiction of. the 
Panchayat Courtdid notextend to the sum 
of Rs. 361 odd. 

The Panchayat Court passed four separa$e 
deerees and these were subsequently can- 
celled by the Collector acting under the 
provisions of s, 71(1)of the Village Pan- 
chayat Act. l 

The decrees having been cancelled the 
firm then brought the suit oute of which 
this application has arisen and the first 
question which arose for determination was 
one.,of limitation. The plaintiffs’ firm 
sought the benefit of the provisions of s, 
71 (2)of the Village Panchayat Act, but 
the learned Judge was of opinion that they 
could notavail themselves of this section. 
Obviously the plaintiffs in the later suit 
were not the same plaintiffs who brought 


the suit under the Panchayat Act and, more- : 


over, the suits in the Panchayat Court were 
not for the same relief as the relief in the 
Jater ease. 'The Judge, therefore, was, in 
iny opinion, clearly right in holding that the 


DALAL LAIL,U.RAM.RATW, -~ 
plaintiffs could not claim the benefit ofesub- . . 


(3) that in any case the plaintiffs in the two suits - 
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8. (2) of s. 71 in these proceedings. 
Mr. Pande who appears for the applicants 


should be applied. In my opinion that sec- 
tion cannot be applied, for s. 71, sub-s, (2) 


. ofsthe Village Panchayat Act provides à 


Specialrule of limitation which must. de- 


 rogate from. the provisfons of the general . 
„yule embodied in s. 
Act. 


14 of the Limitation 
_And apart from this even if s. 14 
applies Mr. Pande’s clients must still be in 
the same difficulty forthe plaintiffs in the 
second sult are not identical with the plaint- 


. iffs in the earlier suits, 

_, The application is dismissed with costs. 
. Z.K, 
"merit in this application, The question `  ' 


Application dismissed. 


OUDH CHIEF COURT. 

SEconD O1vin Arrear. No. 328 or 1926, 
November 15, 1926. 

Present ;—Mr. Justice Raza. 
DALAI LAL AND ANOTHBR—PLAINTIFFS— 
: is APPELLANTS l 
- versus i 
Musammat RAM RATI—DEFENDANT— 

RESPONDENT. 

. Landlord and tenant—Death of tenant—Separate 
brother, whether cam succeed to tenancy land. 

A brother of a deceased tenant . who was separate 
from the deceased and did not at the date of the 
latjer's death share in the cultivation of the holding 
is not entitled to the tenancy lands left by the 
deceased. 

Appeal against the judgment of the Addi- 
tional Sub-Judge, Sultanpur, dated the 
27th May, 1926, affirming the decree of 
the Munsif, Sultanpur, dated the 23rd 
April, 1926. 

: Mr. Murari Lal, for the Appellants, 
Mr. Haidar Husain, for the Respondents, 


: JUDGMENT.—This is an appeal from 
an appellate decree of the Additional Sub- 
ordinate Judge, Sultanpur, dated the 27th 


May, 1926. The dispute in this case relates 
“to the house and groves and also the 


‘tenancy land left by one Radhey Lal. The 
plaintiffs, who are the brothers of Radhey 

al, deceased have been given a decree for 
possession of the house and the groves as 
heirs of Radhey Lal deceased against the 
defendant, who has been held to be the 
kept wife of Radhey Lal The ptaintiffs’ 


1052 : CBEDI*LAL v. JÀWAHIR TAL: (98:1. 'O. 1926]" 
claini has béen refected'so-far-as'the tenancy ` and doés not fall within the quiriew- of Arti-35:of 4: 
land is concerned: It has?been found "that ` eH to od Seneca € ace Small Cade = 

T uch a suit is, therefore; cognizable.by a Ama alge. °° 
Ne 4 p Were Separate ‘from’ Radhey Court: In such - pa the ornaments . do not:become. 
aland thatthey did not ‘at` the date of the stridhan of the girl and her father is liable to bo: 
the-death of the: deceased, share “in ‘the’ sued for the return-:ofsthe ornaments. - 
cultivation of the holding. : It has also been, Civil. revision--against-an order" ofthe 
found that thesuit is not cognizable by the* > Judget Smali--: CausitcCourt;" Allahabad gh 
Civil'Court/so fær as^ ‘the -tenancy land ‘is? 


dated the 5th July, 1920. 
concernediunder's. 108° cl: (10-6) of theé@udh” Mri: Skiva -Prasad Sinka, fot-the vA ppliz* 
Rent Act.” The plaintiffs’ “appeal relates ‘to 


canta, 2 
the tenancy land only. Messrs. Akhtar Husain :Khanand:I,+ Be 
I think there is no'substanee in” fhis% 


Banerji; forthe Opposite:Party.s - 
appeal.. The suit may-not*be: barred- fron" JUDGMENT.—This application ought:« 
the'::jurisdiction" of ‘the -Oivil: Court “by: 


notin- my.“ opinion, to sueeBedi c The*8uit 
cl. (10-b) of s. 108 of the -Oudh Rent Act; 


. was a suit for return of certain ornamentis 
in view oftthée'ruling in Maluka Kunwar v. 


on the allegation- that there . had been a 
Pateshar’ Singh (1) but the plaintifs can 
have no right to the tenancy land in dis- 
pute when it is admitted.that Radhey Lal 
had no heritable right of property in the 


breach ‘of contract of'à promise’ of marriage,” 
The case forthe plaintiff was that: many 
years “before ‘the ‘suit his. Bon "whilst^still ^ 
an infant was betrothed* to' thé: ‘daughter ~ 


of oné of’ thé defendants-also.an infant: | m 
was alleged thatat thé time of thé Betrotlial 
ornatüents Valued at R8.394 veré njade'over " 
to the defendants.'forthe girl, “and it wade 
agreed thatif the marriage was'subsequent- 
ly not carried out when the childrén^reacht'" 
ed the.age of. maturity the ornaments weré“’ 
to be returned.’ The parties “ard telis, “andi. 
it was"pléaded that this was also'a Custom: 
ary’ Law” of ‘the tribe. ` The guit was" re-" 
sisted on’ various grounds. ` 


land and it has been found that the plaint- 
iffs were separate from him and did not at 
the date of his death share in the cultivation 
of the holding.-l think :tht -appellants’ 
claim was rightly rejected hy the- learned 
Subordinate Judge, so: far: as the tenancy 
land is concerned. 

I can-find.no ground for intefférence and" 
dismiss the appeal with coats. The decree 
ofthe lower Appellate Court is confirmed 
1i all respects... 

a. Re ` Anpeal dismissed. 


"The defendants 
raised the ‘plea “that: the suit” was’ not" 
(D 96 Tnd: Cas.-672: ^3 O. W.N. 536; A. I R. 1996 - cognizable by a Oourt"of' Small Causes”? 
Oudh 371; L, R.7 A. (9. 241: . and relied upon .Art. 35 in thé Second: - 
° Schédule to “the Provinéial Small Cause” à 
J Courts: Att.' The’ Judge’ says“thät this" 
* Article cannot be applied and 1 ‘think he ' 
is rfght. The’ ‘suit “was” not &' suit lor 
recovery of eohipehsation for’ breach’ of * 
contract for bétrothal ‘or promisé ‘of marri-^ 
age; it was à suit for'Tretüriü of Spetific’. i 
goods. The only other point pressed "18: 
that the Couyt below? ought'to ‘have’ held’. 
that thé ornaménts were "hot" máde dver to’ 
the’ defendants but weré made overto the’ 
girl. I agree” with the’ Judge‘of ‘the Court ™ 
below that ‘in’ the! circumstances the orna- > 





ALLAHABAD HIGH COURT, 
Civin Revision No. 126 oF 19262: 
November 1, 1926. ' 
Present:—-Mz: Justice:Lindsay. 
CHEDI LAL AND: ANOTRER-—DREFENDANTS... 
"— APPLIQANTS * 


A "| VETSUS  —— ments could not" becomé the’ stridhan or 
JAWAHIR BA'L--PLAINTIFF— the girland I am satisfied that thè defend- ` 
OrrosrirTE PARTY. * ants were liable to be:sued: for the return'* 


Provincial Small Cause Courts Act (IX of 1887), 
Sch. IT, Art. 85—-Suit to recover ornaments presented ees 
to brides father at time of betrothal, nature of —Juris- with costs. 
diction of Small Cause-Cour t~-Maintainability of suit. ° Z. K. 

A suit to recover-ornaments presented to the father ; : 
of a girl on the occasion of her’ betrothal to the 
plaintiffs son: on the allegation that there has-been a 
breach:of the betrothab agreement is nota suit for 
recovery of cempensation for” breach- of the contract 
for betrothal but is a suit for return of pocite goods : 


of théornaments. 1 disniiss the sip plication? T 


Application dismissed, ' 


- 498 L 0,1996] 


OUDH. CHIEF COURT. |. 
. SgcoND Civi ÁPPBAL, No. 413 08 1920. 
November 8, 1926. 
. Present:—Sir Louis.Stuart, Ko, Chief 
| : Judge, and-Mr. Justice, Hasan. 
JANG BAHADUR. LAL AND OTHERS — ` 
' DEFENDANTS— APPELLANTS 


: ~ VETSUS 
n Bhaya RAGHUNATH SINGH AND 
; ANOTHER — PLAINTIEFS — RESPONDENTS. 


indu Law—Joint family—Alienation of family. 


«property to discharge debts of ancestor—Necessity. 
~ An alienation:of joint:ancestral family. property by 
y a member of &joint Hindu family .in satisfaction :of 
athe debts of am. ancestor, .such..debts not» being. im- 
_ moral or illegal, and, the. aùcestor being the father of 
- the, member making the alienation :and" the grand- 
ġnfather: or: the, great-grandfather of -the..members 
grchallenging, the, alienation; must »be regaxded.as an 
q:alienation.for. legal necessity, p. 1054,.c01. 2.] 
xNecond appeal; against the judgment and 
decree of the District Judge, Gonda, dated 
;sthe.4th. July, .1923,reversing those.,of, the 


wo 


3 Sab.Judge,..Gonda,..dated the „Brd. July, . 


db O24, 
< Messrs. A: P.Sen. and; K. P, Misra, for the 
. sAppellants, | | 
: Mer. Bisheshwar Nath,. Srivastava, for.the 
X Respondents. 


"JUDGMENT. 
Hasan,.d (November, 4, .1926.)—This 
 áda;zthe defendants appeal; drom the.:decree 
of; the:District Judge; of Gonda, dated the 
24th ot Jyly, 1925, reversing. the..decree, of 
athe Subordinate Judge ..of:the. same place, 
idated the.3rd,of:Kuly.1924. . 
- 1t;is., necessary:.to .state. the. following 
4'Pedigree;at,the.ontset of this judgment:— 


| ~ ‘THAKUR -PRASAD : 
$ \ 





«d i 
«Nirmal Prasad Ghandi Prasad. 


kak] 


PM 
. TOhhittan fal 


. dang, Bahadur.Lal, 
„defendant No. 1. 


vyMahip Narain 





epi} Bahadur? Sheo Murat < Shiam Murat * ‘Chiranji 


“kal, ‘Lal, < Lal, al, 
«defendant. defendant defendant “rdefendant 
aNd 2. .No3 a No. 4. No. 5. 


' * . * m 
„JANG BAHADUR,LAL,U, RAGHUNATH . SINGA. 


a" LI 
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entire 7-annas 4-pies .10-kirants share for 
a consideration of Hs. 10,400..te one Bis- 
..millah Chaudhri. The vendee entered into 
"the: possession of the'share by virtue of the 
Sale just now: mentionéd." Bismillah Chau- 
#dhri was succeeded on his death by hia son 
“Muhammad Khan, Under, a deed of the 
“21st of, March, 1914, Muhammad Khan mort- 
-gaged-the 3-annas- &-pies*: 5-kirants share, 
which. has previous to the sale’of: the 23rd 
sof April, 1898; belonged: to‘ Nirmal Prasad, 
' to one-Bhaiya- Sital ‘Bakhsh Singh, who 
, wasthe predegessor-in-interest of the plaint: 
‘ils-respondents. .'The~mortgage was a 
“simple :mortgage. ~ Subsequently the mort- 
gage was put in suit-and a-decreé for sale 
was’ obtained. . In pursuance of that: decree 
+ the 3-annas 5-pies 8 kirants share was, sold 
.by an auction and purchased by the'‘plaint- 
‘ifs on, the 23rd- of October, 1920. Formal 
? delivery of- possession: was.made in.favour 
of the purchasers on-the-8th ôf August 
1921. Meanwhile the deféndants by means 
z of certain : proeeedings.in Gourt taken 
, against the helrs-of the vendee, the details 
‘cof "which are not necessary for the purposes 
vof. this: judgment, had-obtained possession 
: of “the share. in; question. The -object of 
"the present sumt-is to recover possession of 
o-ànnas §8-pies 5-kirants share from the 
“hands.of the defendants. 
Tle: chief: defence, with-which- we. are 
concerned in the present appeal, is that 
„the property in -suit being .the. ancestral 
, joint family property..of-Nirmal Prasad and 
shis descendants,undef the Law.of the Mitak- 
«Shara did not validly:pass.out of the family 
.- by the.sale,of the 23rd: of April, 1898, effect. 
ed; by. Nirmal Prasad.in favour of Bismillah 
l wa "-— 
n the above question in controver 
~ trial Court-held that the--sale was dnd 
ahd -on the- basis of that'finding dismissed 
“tthe plaintiffs’ suit. :On-appealthe learned 
“District. Judge of Gonda ‘came to-the con- 
« clusion-that*-the: sale of the 23rd “April 
7.1898; was valid for ‘the: reason that it- was 
# effected in lieu of antetedent debts-and was 
4-thereforé, binding. on ‘the defendants’ inter- 


.money-bond executed by  Nirmal Prasad 


ot 


Wea 
* 
4 
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Now the facts in relation -to this matter 


areas follows :—- 


Under the sale of the 23rd of April, 1898, 
Nirmal Prasad sold his share of 3-annas-8 
pies 5-kirants for a consideration ,of 
Rs. 3,333-5-4.. This amount of Rs. 3,333-5 4 
was appropriated gecording to the finding 
of the lower Appellate Court, in the follow- 
ing manner:—— | 


(1) Rs. 1,111 in part payment of a mort- `. 


gage dated the 10th of June, 1886, made by 
Thakur Prasad. T NM 
(2) Rs. 55-108 in part payment of a 
mortgage dated the 10th of June, 1886, made 
by Thakur Prasad. | 
(3) Rs 579-2 in part payment of a mort- 


gage dated the 6th of June, 1886, made by . 


Thakur Prasad. ; 

(4) Rs, 420-13 in part payment of a 
mortgage dated the 27th of July, 1889, made 
by Thekur Prasad. .. | 

(5) Res. 100-7 in part. payment of a simple 


himself on the 29th of November, 1883. 
.(6) Re. 100 left with the vendee for the 
purpose of being paid to gne Basant Lal 


“i 


“on account of a zar peshgi lease executed by 


‘Nirmal Prasadand Chdndi Prasad on the 
14th of April, 1895. - 


(7) Rs. 966-4-8 received by Nirmal Prasad 
as his share of the cash payment of the pur- 


^. ehase-money. . | . 


In respect of Items Nos. 5 and 6 the Courts 
below ate agreed apd the finding was nof 


- challenged in appeal. before us that tlfey 


constitute .&ntecedent debts of- Nirmal 
Prasad for the satisfaction of which he could 
make a valid alienation of the ancestral 
family property. 206 0 7. — 

J Asregards Items Nos, 1 to 4 the Court of 


^ . «first instance on the authority of a` decision 


L 


` that 


. 
E 


'^ ness of the opinion of the Court below is 


of a Bench of the late Court of the Judicial 
Commissioner of Oudh, to which I was a 
party, came,to-the,conclusjon that they do 
not constitute antecedent debt and as 
regards the,last. ltem No, 7 that Court 
found that. the validity of it was not egtab- 
lished. The lower Appellate Oourt in 
respect of the first four items has held 
they were antecedent debts and ag 
the last Item No.7 its opinion is 
that.in the circumstances of the case it 
should be presumed that the amount was 
borrowed for legal-mecessity. The correct- 


regards 


challenged in appeal before u8.;;,. | 


vei 


- JANG BAHADUR UAL V, RAGHENATH SINGH. 
H 


ES 
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Now, according to the decision in Gaja- 
dhar Bakhsh Singh v. Baijnath (1) the first 
four items of the: consideration on which, 
the sale of the 23rd of April, 1898, rests do. 
not constitute antecedent debt as the trial . 
Court had held, but the learned Distriet 
Judge thinks that they do, 1 still adhere 
to the opinion expressed in the case’ just 
now mentioned that they do hot constitute 
antecedent debt and I have nothing to add 
to the reasons in supportof that opinion 
to whatlIstated in that case. The further 
question decided in that case was as to 
the validity of the alienation on the pure 
ground of pious obligation ön the part of 
the sons to satisfy.the debts of their. de- 
ceased father. The fact that the alienation 
in suit was wholly a renewal of the previous 
mortgage made “by ‘thé fathet:-had an 
important bearing oh’ thé ‘decision’oP that 
question. In the circumstances the essence 
of the matter lay. in the fact that the sons 
were sought to be bound by the previous 
mortgage made by the father 6n the sole 
ground. of pious obligation.: It was held 
that they were notso bound. I am still 
of the opinion that that was & right deci- 
Bion. . : 

"Now the question which has arisen for 
decision in the present appeal is as..to 
whether an alienation of the joint ancestral ` 
family property in satisfaction of the debts 
‘of an ancestor when such debts. were 
neither immoral nor illegal and when the 


 &ncestot was the father of the member 


making the alienation and the grandfather 
of one of the defendants and thé great- 
grandfather of the other defendants is an 
alienation for legal necessity or not. This 
question was neither raised: nor decided 
in the case mentioned above. That case, 
therefore,..is no authority for a decision in 
the present case, In the case of Secretary 
of State for India v. Moment (2) Viscount 
Haldane, L. C., in deliveringthe judgment 
of the Privy Couneil observed: "It was 
suggested in the course of the argument 
for the appellant that, a different view 
“must have been taken by this Board in the 
case of Vasudev Sadashiv Modak v. Collector 


‘ 


* (1) 79 Ind. Cas. 104; 27 O: O. 133; 1 O. W: N. 60; 10 
:O. & A. L. R. 264; 110. L.J. 264; A: I. R. 1925 
Oudh 9. as e 

. (2) 18 Ind. Cas. 22; 401. A. 48; 13 M. L. T. 53; 17 
O. W. N. 169; (1913) M. W. N. 45; 15 Bom. L. R. 27; . 
11 A. L. J. 49; 17 OC. L. J. 194; 6 Bur. L, T. 1; 24 M, La 
J 459; 40.0. 391; TL, B.R. 10(P. C). - 2 
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The proper course to be adopted by parties who 
wish to enter into such agreements isto have the 
terms embodied ina decree passed by consent. 
Second appeal from a decree of the Addi- 
tional District Judge in C. A. No. 20 of 1925. 
Mr. Villa for the Appellant. ; 
Mr. Shaffee, for the Respondent. 


9 
JUDGMEN'T.—The appellants are the 


holders of à decree against the respond- 
ent and other persons. It is alleged by 
. the respondent that she allowed the decree 

_to be passed against her on an agreement 
with the appellants whereby the right of 
the latter to: execute the decree against 
her was restricted. On that grouhd she 
opposed the execution of the decree and 
her objection has been upheld in both the 
Courts below. 

The question whether an agreement such 
as this can be pleaded as a bar to execu- 
tion has very recently been considered by 
my brother Chari in the ease of Mulla 
Ramzan v. Maung Po Kaing (1). I am in 


entire agreement with the views of my ' 


learned brother as set out in his judgment 
in that case and I consider it unnecessary 
to discuss the question any further. I 
hold with him that an objection based on 
an agreement prior to the- passing of the 
decree, such as is set up in this case, is not 
maintatmnable. If parties wish to enter into 
such arrangements the only proper course is 
to have the terms embodiedin a decree pass- 
, ed by consent. ; 
Iallow the appeal, set aside the judgments 
of the Courts below and direct that the Sub- 
Divisional Court do proceed to execute the 
degree in question. å 
The respondent will pay the costs of the 
. appellants in this appeal—Advocate's fee 
three gold mohurs—and in the District Court 
as allowed in the decree of that Court. No 
formal decree was drawn up in the Sub- 
Divisional Court. I allow the appellanis 
their costs in that Court also—-Advoéate’s fee 
one'gold mohur. 
ANSA. / 


(1) 96 Ind. Cas. 773: 5 Bur, L. J. 41; 4R. 118; A. I. 
R. 1926 Rang 140, 


Appeal allowed. 


“mot the case. 
' amount of costs payable is not in the judg- 
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NAGPUR JUDICIAL COMMIS- 
. SIONER'S COURT. 
FULL BENCH.' 

SECOND CIVIL APPEAL No, 223 or 1926. 
October 29, 1926. 
Present:—Mr. Kotval, O. J. C., and 
Mr. Prideaux, A. J. C., and Mr. Mitchell, 
A.J. C.* 
UMDA —DEFENPANT—À PPELLANT 

versus by 
RUPGHAND AND OTAERS— PLAINTIFFS 
— RESPONDENTS. 
Limitation Act (IX of 1908), s. 12—Appeal, limita- 
tion—Commencement of period of limitation, date of— 
Decree not signed on date of judgment—Period, when 


can be excluded. 
Limitation for an appeal runs from the date of the 
decree which is the date of the judgment.! p. 1058, col. 


1. ' 

7 the decree is not signed on the date on which 
the judgment is pronounced, the applicant is entitled 
to the exclusion of the period between the signing 
of the judgment and the decree only when the appli- 
cant files the application for the copy of the decree 
before and not after the date of the signing of the 
decree. [ibid] ^. 

The head-note in Pandu v. Rajeshwar (1) states the 
law too widely. |[p. 1058, col. 2.] l 

Appeal against a decree ọf the District 
Judge, Nimar, dated the 19th November, 
1925. in O*v$l Appeal No. 75 of 1925, 

Mr. Atmaram Bhagwant, for the Appellant. 

Mr. W.R. Puranik, for the Respondents. 

JUDGMENT.—One of us referred 
this case for hearing by a Bench. The order 
of reference runs:— 

«Counsel are now under the authority of 
Pandy v. Rajeshwar (1) in the habit of 
taking the date of the signing of the decree 


eas the commencement of limitation for the 


period of appeal. It should be from the 
date of the decree which is the date of the 
judgment. Where injustice owing to delay 
in signing a degree would occur Lam pre- 
pared to follow Pandu v. Rajeshwar (1), but 
where appellant has had ample time after 
obtaining copies to file his appeal in time 
calculating from date of judgment I do 
not.think he can, as a matter of right, claim 


“the period from dateof judgment in signing 


of decree.” . 

Tt has been argued forthe appellant that 
tfe law contemplates that the decree should 
be signed thesame day as the judgment, 
but from the wording of O. XX, 1,7 and 
s. 33 of the ©. P. C, it is clear that thisis 
Thenit is said that as the 


ment a litigant is bound to wait for the 


(1) 78 Ind, Cas. 996; 20 N, L. R, 19]; ALR, 1924 
Nag. 271, 
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. deéree "being signed beforeapplying for 
coples. We are not impressed by this 
.argument, for the mode of ealeulation of 
costs is given in the judgment and the 
decreeitself as regards costs furnishes no 


separate ground for an appeal. The Limita, 


tion Act gives various periods within 
which appeals ffom dgerees must be filed, 
and thoseall commence from the date of 
the deeree, which is the date of the judg- 
ment, and it must be presumed that the 
Legislature was aware that some time must 
"frequently elapse between the delivery of 
judgment and the signing cf the decree, 
and that it made due allowance for a reason- 
&ble interval in fixing the various periods of 
limitation. 


"Mahu v. Kishan (2) which lays down that 
“no right of appeal under 8. 96, C.P.C., arises 
4intil a decree has been drawn up”, is 
‘yélied upon. That dictum is doubtless 
true’ but'we here are concerned witha 
different question: that is, whether a party 
can claim, as a matter of right, for purposes 
of limitation, the period between the sign- 
ing of the judgment and the signing of the 
decree; and the fact thatamemerandum of 
appeal must be accompanigd bya copy of a 
decree is again foreign to thetquestion before 
us, 
Section 12, cl. (2) ofthe Limitation Actlays 
down that in computing the period of limita- 
tion prescribed for an appeal theday on which 
the judgment complained of was pronounc- 
ed and the time required for obtaining a 
copy of the decree sfall be excluded. But 
this-does not prevent an application being 
made fora.copy of the judgment and the 
deeree before the latter has been actually 
signed, especially in any case where there 
is serious delay—and these are the only 
cases wherein any difficulty arises. It is 
clear that the limitation for an appeal runs 
from the date of the decree, which is the 
date ofthe judgment. If delay in signing 
the decree actually prevents the applicant 
from obtaining a copy of it, he hasonly to 
“apply forthe copy 5f the decree before it 
‘is signed and an allowance will automatieal- 
ly b3 made under s.12 ofthe Limitation 
Act for the period during which the decree 


. remained unsigned. We-thinkitclear that, 


where -application for a copy is, made after: 
the. decree is signed no allowance whatever 

can bemade.for any part of the period dur- 

ing which it remained unsigned. 


(2) 15 Ind, Cas, 925; 8 N, L, R, 92, 


t + QoS e : 1 
ÀsbvL ABIZ v. BaJAN. 
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We think the head-note in Pandu v. Raj- 
eshwar (1) states the law too widely, and we 
agree with the reasoning of Hallifax, A. J. 
C., in Dindayal v.Anopi(3). We hold that 
an applicant cannot claim the period be- 
tween judgment and signing of the decree, 
when his application for a copy has not 
been filed until after the signing of the 
decree. 

Let the records be returned. 


G. R. D. Order accordingly. 
(3) e Cas. 307; 22 N. L. R. 60; A. I, R. 1926 
ag. 349. ; 


mime ARR PAP. 
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ALLAHABAD HIGH COURT. 
SEconp Civin APPEAL No. 694 or 1924. 
November 11, 1926. 
Present:—Mr, Justice Dalal and 
Mr, Justice Pullan. 

ABDUL AZIZ AND OTRE8S —PLAINTIFFS— 
APPELLANTS 

, versus — 
BAJAN AND OTHEES—DEFENDANTS— 
RESPONDENTS. 

Landlord and tenant—Occupancy tenand—Tenant, 
whether entitled to cut trees.) 

An occupancy tenant is not entitled to cut down 
and remove trees standing upon the land of his hold- 
ing. f 

Second appeal ffrom a decree of the 
Additional Subordinate Judge, Saharanpur, 
datedthe lst of February, 1924, 

Dr. M. L, Agarwala, for the Appellants.’ 

Mr. P. L. Banerji, for the Respondents. 

JUDGMENT.—On the facts found by 
the*lower Appellate Court this appeal 
must be decreed. The plaintiff zemindars, 
sued for a declaration that the defendant- 
tenants were not entitled to cut the trees 
standing upon a particular plot of land 
within the zgmindari of the plaintiffs. The 
findings of the lower Appellate Court are 
that the land is occupancy land of the 
defendants and that the grove was planted 
by*the defendants without the permission of 
the plaintiffs. ; 

On' these findings that Court eame to 
the conclusion that the principle enunciat- 
ed in Man Singh v. Madho Singh (1) ap- 
plied and the defendants were at liberty to 
cut the trees standing on the land. 

We do not agree with the deduction 
drawn by the. lower Appellate Court from 
its findings. In the present case it has 

(1) 79 Ind. Cas: 599; 22 A, L, J. 70; A. T. R. 1924 All, 
430; L. R, 5 A. 34 Rev, 
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. been definitely held by the Revenue Court 
in 1889 that there was no novation of con- 
tract .after the tenant planted the trees. 
In that year the trees were standing on 
‘the land and the plaintiffs applied for the 
possession of the trees. It was decided by 
the Revenue Court then that the tenant 
was an occupancy tenant and the plaintiffs 
zemindars were. not entitled to remove the 
trees so long as the tenure continued. In 
the case of Jalesar Sahu v, Raj Mangal (2) 
the law on the subject was explained by 
the present learned Acting Chief Justice 
and Mr. Justice Wallace in a detailed 
judgment. Théy laid-down after a con- 
sideration of all the rulings on the sub- 
ject that a «tenant cannot make a valid 
transfer of trees upon an occupancy hold- 
ing independently of the holding and, 
therefore, not at all, because the holding 
itself is not transferable. In that particu- 
lar case the findings were that after the 
occupancy tenant planted a groveon the 
land .with the consent of the .zemindar 
there was & novation of contract and the 
occupancy holding remained in abeyance 
and the tenant becamea grove-holder. Such 
is not the case here. 

"The plaintiffs’ suit for a declaration must, 
therefore, succeed. The claim for damages 
has not been made out. We decree the 
appeal and the suit for declaration that 
the defendants were not entitled to cut 
the trees standing on the land in suit 
though they are entitled to enjoy the fruits 
‘thereof. An injunction in those terms is 
granted. The rest of the suit is dismissed. 
Parties shall receive and pay costs accord- 
ing to their suecess and failure. Costs 
in this Court will include fees on the higher 
i B 


Appeal accepted. 
2 63 Ind. Cas, 437; 43 A. 606; 19 A'L. J. 616. 
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LAHORE HIGH COURT. 
Seconp Civit APPEAL No. 897 or 19236. 
July 13, 1926. 

Present:—Mr. Justice Jai Lal. 
KARAM CHAND-—PLAINTIFE— 
APPELLANT 
versus 
AKBAR KHAN AND OTHERS— DEFENDANTS 
— RESPONDENTS. 

. Landlord and tenant—Forfeiture by disclaimer of 


| | 
KARAM GAAND v. AKBAR KHAN, 


‘took forcible 


` lease before he can eject the tenant, 
. is alleged, has not been done in this case, 


, 1059 
! * 
title—Denial of title before suit, necessity mem 
noi set up in pleadings, disposal. of suiteon, legality 
of. 
A disclaimer by a tenant of the landlord's title in 
the pleadings does not entitle the landlord to termin- 
ate the tenancy and.to obtain possession of the demis- 
€d premises in the proceedings in which the dis- 
claimer takes place. [p. 1059, col, 2; p. 1060, col. 1. 
Chiragh Din v. Mohammgd Usman Khan (D) relied 
on, 
A decree for ejectment cannot be passed against a 
tenant on the ground that he denied his landlord's 
title when sucha ground was not taken up by the 


landlord in the pleadings and there was no issue on 
the point. [p. 1060, col.1.] 


Second appeal from avwdecree of the 
District Judge, Camphellpur, dated the 4th 
January, 1926, reversing that of the Sub- 
Judge, Third Olass, Oampbellpur, dated the 
12th August, 1925. ; 

Mr. Shamatir Chand, for the Appellant. 

Mr. Niaz Mohammad, for the Respond- 
ents. 

JUDGMENT.—The suit out, of which 
this second appeal has arisen was institut- 
ed by the plaintiff for possession of a shop 
on the allegation that he was the owner 
thereof and that he pulled a portion of it 
down in order to re-build it but that the 
defendant Prevented him from doing so and 

oesession of the shop. The 
plea of the deffndant was that he was the 
owner of the site, that the plaintiff pur- 
chased the shop some years before from a 
tenant of the defendant who had no 
pewer tosellit and that he having ques- 
tioned, the legality of the sale the plaintiff 
removed the materials and abandoned the 
ite, The District Judge has held that,the 
site belongs to the defendant but the shop 
thereon belongs to the plaintiff who pays 
the former Re. 1 a year as rent for thesite 
and that the plea. of the defendant that the 
plaintiff abandoned the ‘shop is wrong. He 
has, however, dismissed the plaintiff's suit 
on the ground that the- plaintiff having 
denied the title of the defendant as landlord 
the tenancy terminated. ‘The'plaintiff is 
appellant in thts Court. It if contended on 
his behalf by his learned Counsel that there, 
was no disclaimer of the*landlord's title by 
thts tenant such as would entitle the latter 
to terminate the tenancy, that. after the 
disclaimer the landlord must do some act 
showing his intention'to determine the 
this, it 


and finally that at the most the disclaimer 
was contained in the pleadings of the plaint- 


4f in this suit and that ‘such a disclaimer 


does not-entitle the landlord: to terminate 


. which the disclaimer takes place. 


. 
» = ` 
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‘demised premises in the ‘proceedings in 
The 
judgment of Broadway, J., in Chiragh Din 
v. Mohammad Usman Khan (1)is cited in 
support of the legal proposition propounded 
by the learned, Counsel. It was further 
contended by him thaf there was no issue 
on the factum of disclaimer or its effect on 
the present suit aud, therefore, that the 
learned District Judge was not entitled to 
dismiss the suit on a point that had not 
been taken up by the defendant in his 
pleadings. I think the two last points 
urged by the Counsel for the appellant have 
force and I express no opinion on the 
others, The first of these points is conclud- 
ed by the autlority already cited. The 
learned Counsel for the respondent while 
admitting that there was no disclaimer 
prior to the institution of the suit urged 
before mb that the authority is distinguish- 
able inasmuch as it deals .with a suit by 
the landlord to eject a tenant on the ground 
of disclaimer whereas in thé case before me 
the suit is by the tenant for possession. 
The learned Counsel argues that in such a 
case the Court is entitled to refuse relief 
to the plaintiff. Against this argument we 
must bear in mind that-the dispute be- 
tween the parties in this case has to be 
decided with reference to the circumstances 
which existed when the suit was instituted 
and notin the light of facts which came 
into existence afterwards, Admittedly at 
the date of the institfition of the suit thera 
had been.no disclaimer and consequently 
mo forfeiture of-the tenancy. I do not, there- 
fore, understand how the plaintiff could be 
deprived of his tenancy in this suit owing 
to something that happened afterwards. 

As regards thesecond objection the learn- 
ed Counsel for the respondent pointed out 
that, though there was no issue in the trial 
Court, and, in fact no plea by the defend- 
ant to that effect, the question of forfeiture 
owing to the denial ôf the landlord's title 


* was expressly raised in the grounds of ap- 


peal to the District Judge. In my opinion 
it was not open to the District Judge to 
entertain a plea like this on an appeal to 
him. The District Judge having found 
that atthe date of the institution of the 
suit, the plaintiff was entitled to the 


possession of the shop as owner thereof so 


far as the materials were concerned, and as 
tenant so far as the site was concerned, and 


^ (2) 70 Ind, Oas, 310; A, I R, 1924 Lah, 261, 


y 
"x 1 
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-e ‘the tenancy and to obtain possession of the 


the pleaof abandonment having been found 
against the defendant, the plaintiff's suit 
should have been decreed. "PM 

I accept the appeal and decree the plaint- 
iffs suit, but, having regard to the fact 
that both parties raised pleas which have 
been found by the learned District Judge 
to be partially wrong, 1 leave them to bear 
their own costs throughout. | 
* A. N.A. Appeal accepted. 


MADRAS HiGH COURT. 

APPEAL AGAINST ORDER No. 302 oF 1925. 

September 7, 1926. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Sundaram Chetty. 
R. ARUNAGIRI MUDALIAR-—APPELLANT 
r versus 
OFFICIAL RECEIVER or NORTH 
ARCOT— RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. $7— 
Annulment of adjudication—Amount collected by 
Official Receiver, whether can be distributed amongst 
creditors, i 

When an order of adjudication of a person as in- 
solvent has been annulled, the property of the per- 
son who was sought to be adjudicated cannot be dis- 
tributed by the Official Receiver amongst the creditors. 
He can only take out of the amounts realised by him 
such amount as he has spent and his costs and also 
the commission on the amounts realised and the rest 
ofthe amounts should remain in his hands for the 
benefit. of the debtor who was sought to be adjudicat- 
ed as insolvent. 


Appeal against an order of the District 
Cowrt of North Arcot, Vellore, dated-*the 
26th January, 1925, in I. P. No. 4 of lyly. 

Mr. C. Padmanabha Iyenger, for the 
Appellant. 

JUDGMENT.—The. order appealed 
against vests the amount of Rs. 983 collect- 
ed by the Official Receiver and in Court 
deposit in the Official Receiver for distri- 
bution amongst all creditors who have prov- 
ed, their debts. The order vesting the 
amount in Courtin the Official Receiver 
is sanctioned by s. 37 of the Provincial 
Insolvency Act, But when the order of 
adjudication has been annulled the pro- 
perty of the person who was sought to be 
adjudieated cannot be distributed by the 
Official Receiver amongst the creditors. The 
distribuftion can only take place in in- 
solvency, that is, if the adjudication is 
held good. When the adjudication has 
been annulled the Official Receiver can only 


take such amount as he has spent and his 
m? . 


[38 T. C. 1826] 


costs and also, the commission on the 
amount realised and the rest of the amounts 
should be in his hands for the benefit of the 
debtor who was sought to be adjudicated an 
insolvent. The order of the learned Judge 
will, therefore, be varied by directing that 
the Official Receiver shall hold the amount 
as the property of the person who was 
sought to be adjudicated as insolvent. 
Costs of this appeal will come out of 
the amount in the hands of the Official 
Receiver. 


V. N. V. Appeal allowed, 


a A 


7 


ALLAHABAD HIGH COURT.. 
SECOND Civit APPEAL No. 834 or 1925. 
October 27,1920. 

Present :—Mr. Justice Lindsay and 

. Mr. Justice Sulaiman. 
RAM BHAROS AND ANOTHE&—PLAINTIFFS— 
APPELLANTS 
versus 
SUMESHAR PANDEY AND oTaErs— 
DEFENDAN rs— RESPONDENTS. 

Agra Pre-emption- Act (XI of 1922), s. 12, appli- 
eability of—Vendee pleading equal or superior right of 
pre-emption, position of. . 

A vendee who is resisting a claim for pre-emption 
on the grbund that he has as good a right as, or a 
better right of pre-emption than, that of the plaintiff 

.is claiming pre-emption as against the plaintiff and 
the provisions of s.12 of the Agra Pre-emption Act 
are applicable to such a case. 

Second appeal against a decree of the 
Subordinate Judge, Basti, dated the 5th 
January, 1925. 

Mr. Balmakund, for the Appellants. , 

Dr. N. C. Vaish, for the Respondents. 

JUDGMEN T.—This is a plaintiffs’ ap- 
peal in a pre-emption suit. The law has 
not been properly applied in the Courts 
below. The case was one under the Agra 
Preemption Act and the ques&on for con- 
sideration was the effect of s. 12 of the 
Actin question. Thecontest was between 
the plaintiffs onthe one hand and the vendee 
cn the other. The situation is this The 

plaiatiffs and the vendee at the time of 
thesale sought to be pre-empted were both 
co-sharers in the village. Moreover, the 
plaintiffs were related to the vendor within 
four degrees. After the sale took place and 
before the suit was brought, the plaintiffs 
had further strengthened their postion by 
‘obtaining a share in the same patti as the 
vendor. ; 

On these grounds the plaintiffs claim the 

` benefit of the scheme of pre emption laid 


SAKO DAYAL V, ZOHRA. 


1061 
down ins. 12 and they rely in particular 
upon the provisions of s. 12 (3) whjch gives . 
preference to persons who are related within - 
four degrees to the vendor. ; 
The Subordinate Judge thought that this 
gection did not apply because the contest 
was not between two rival, plaintiffs seek- 
ing pre-emption but, between plaintiffs on 
one side and the vendee on the other. This 
view isentirely erroneous because ds has 
been said before in other cases arising 
under this section a vendee who is resist- 
ing aclaim on the ground that he bas as 


. good a right “as, ora better right of pre- 


emption than, that of the plaintiff is cer- 
tainly claiming pre-emption. This view has 
been given expression to in several cases, 
among which may be referfed to Sarju Pra- 
sad v. Bhagwati Prasad (1) and Iswar Datt 
Upadhiya v. Mahesh Dait Upadhiya (2) in 
which the proper interpretation of s. 12 has 
been laid down, and on that interpretation 
the plaintiffs in this case have the better 
right to have the property. 

We, therefore, allow this appeal, set 
aside the decrees of the Court below and 
send the cage back to the Court of first 
instance through the Court of Appeal for 
determination pf the issues which remain 
to be decided. Costs here and hitherto 
will abide the result and will include 
fees.in this Court on the higher scale. 

Z.K. Appeal allowed. 
` (1) 88 Ind. Cas. 297; 23 A. L. J. 373; L. R, 6 A. 337 
Oiv.; A? I. R. 1925 All. 542. 


(2) 89 Ind. Cas. 114; 93 A. L. J. 862; L. R, 6 A. 451 
Yiv.: A. I R. 1925 All. 747; 47 A. 910. 
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OUDH CHIEF COURT. 
SgcoNp CivinL APPRAL No. 241 or 1926. 
November 10, 1926. . 

Present *—Mr.4 Justice’ Raza. 

SHEO DAYAL-—PLAJNTIFF—AÀPPELLANT , 

versus 

Musammat ZOHRA alias HAJRA AND 

OTHERS—DRFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 14g— 

e Burden of proof—Adverse possession, enquiry into, 
relevancy of. 

In cases falling under Art. 142 of Sch. I to the 
Limitation Act, the claimant must prove his posses- 
sion within 12 years next preceding the date of the 
institution of the suit and In cases of that nature an 
inquiry into the question of adverse possession ig 
irrelevant. 


^ 
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Second appealagainstthe judgment and : 
decree pagsed by. the Second: Additional 
Subordinate. Judge, Lucknow, dated the 
6th April, 1926, confirming those of the. 


Second Munsif; Lucknow, dated the 26th 


November,'1925. : 4 
Mr. Ali Zahir, for Mr. Hargobind Dayal, 
for the Appellant, e? ` 
Mr. Ganesh Prasad, for the Respondents. 
JUDGMENT.—I think there is no 
substance in this appeal. The dispute in 


. this case relates to two mango trees stand- 


ing on a certain plot in village Burhauna 
Pargana Kakori; District Lucknow. It has 
been found that the- plaintiff has never 
been in possession of the trees in dispute 
within limitation. The plaintiff's suit falls 
under Art.. 142: of .the Indian {Limitation 
Act, In. eases falling under that Article 
the claimant.. must prove his possession 
within: 12..years next preceding the date 
of the institution of. the suit and in casss 
of..that nature an inquiry into the question 
of adverse possession is irrelevant [Gur 
Sahai.Kandu v. Chhedi (1)|» In this case 
there is.‘reliable evidence on record to 
show that-the contesting defgngants have 
been in.possession. of the trees'in suit. for 
more than 12.years. A 

Under these circumstances the learned 
Additional Subordinate Judge was perfect- 
ly right in dismissing the plaintiffs' appeal. 
I ean. find no ground: for interference and 
dismiss the appeal with costs, The decree 
of the lower Appellate Court is confirmed in 
all. respeots. E 

G.H. Appeal dismissed. 


(1) 79 Ind. Cas. 964; 27 O. C. 130; 10 O. & A. L. R. 
67; n O. L. J. 951; A.I. R.1925 Oudh 42; 10. W. 
N. 38. | 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
. Szoonp CrviÈ APPEAL» No. 225-B òr 1925. 
= October: 11, 1926. ' 
Present:—Mr. Mitchell, A. J. C, 5 
GANPAT—DeErenpant No. 4— 
APPELLANT 
versus 
. BUDHMAL AND OTRERS——PLAINTIFFS 
Nos. 1 To 9 AND DzrENDaNTS Nos. 1 


TO 3 AND 5 TO 1I-—RESPONDENTS. 

Hindu Law—Inheritance—Female’s position in 
Berar—Trangfer of Property Act (IV of 1882), s. ,1— 
Payment for redemption—Applicability of s. 41. 

In Berar females have} wider rights of inheritance 


GANPÁT v, BÜDHMAL. 


[o8 f, C. 1996] - 


under Hindu, Law than in other parts of India. A’ 

daughter-in-law can inherit there and that too in" 

preference to paternal cousins of her husband.[p. 1063, 
1. 2 


0 L] LI 

Vithaldas Mamickdas v. Jeshubai (1), followed. 

Payment redeeming a mortgage and thereby ex- 
tinguishing the rights transferred by the mortgage , 
is inthe eyes of law a transfer as much as the 
original mortgage. Section 41 of the Transfer of Pro- 


‘perty Act is, therefore, applicable to the case of such 


a payment even when there is no actual transfer of 


immoveable property. [ibid.] 

Appeal against the decree of the District 
Judge, Amraoti, dated the 7th April, 1923, 
in Civil Appeal No. 116 of 1924. 

Mr. N. G. Bose, R. B., for thé Appel- 
lants. 

Messrs. S. B. Gokhale and V. N. Herlekar, 
for the Respondents. 


JUDGMENT.—The suit is based on 
& mortgage executed on June 2, 1909, by 
the defendant Abhiman and his two bro- 
thers in favour of one Kasturchand. Abhi- 
man's family have parted with all interest 
in the property and the present members, 
defendants Nos. 1 to 3, are merely pro 
forma parties. 'The mortgage property con- 
sisted of fields bearing Nos. 54 and 70, and 
a house. On 20th May, 1912, the original mort- 
gagors sold field No. 54 to Ganpat, who is. 
defendant No. 4 in the suit, and appellant 
in both Appellate Courts. He pleads that 
the mortgagors redeemed the whole mort- 
gage from the price he paid for field No, 54 
and he is the chief contesting party against, 
the plaintiffs. The other parties are subse- 
quent transferees, whose position need not 


e be considered in this suit: 


The plaintiffs are the heirs of ‘the 
original mortgagee Kasturchand, being his 
paternal cousins. When Kasturchand died 
on lith March, 1911, his estate was in the 
possession of Musammat Zunkari, the widow 
of Kasturchand’s pre-deceased only son 
Depchand, She was in full possession of 
the property when Abhiman and his bro- 
thers, the original mortgagors, sold field 
No, 54 to Ganpat, andon the day of the 
sale—20th May, 1912—the amount due onthe 

ortgage, Rs. 2,400 was duly paid over to 

usammat Zunkari, in the presence of the 
officer who registered the sale-deed. 

In January 1913 the plaintifis sued 

eAunkari for possession of Kasturchand’s 
estate, and on 15th May, 1914, they obtained a 
decree giving them possession of all the 
immoveable property, and directing Musam- 
mat Zunkari to pay to them the Rs. 5,000 
which she admitted she held as cash and 
moveables belonging to the estate, The 


X [905 1, O, 1956] 
mortgage now in suit was not mentioned 
during that litigation. The plaintiffs plead- 
ed they were not in possession of particulars 
of mortgages when they filed the -suit. 
lhey denied the payment to Zunkari ‘and 


pleaded that in any case the payment was , 


made to a person who could not give a 
valid discharge, and, therefore, did not ex- 
‘tinguish the mortgage which they have 
inherited. 

‘According to the terms of the mortgage, 
the principal amount of Rs. 1,500 was 
re-payable in five instalments of Rs. 300 
beginning on 15th January, 1910, and the 
whole amount was to become payable on 
default of two instalments. As the plaint- 
iffs plead that no payment was made, their 
cause of action arose on 16th January, 1911. 
They filed the present suit on 15th January, 
1923, the last available date. "ON 

The lower Appellate Court has held 
that the payment of Rs. 2,400 to Zunkari 
has beem duly proved and that finding is 
bindingon this Court. The only question 
that arises is whether the payment extingu- 
ished the mortgage, in view of the fact that 
the plaintiffs subsequently successfully 

established their title to Kasturchand's 

estate against Zunkari. The lower Appel- 
late Coürt has held that it did not. The 
trial.Court gave the plaintiffs a foreclosure 
decree for Rs. 3,000 and costs, but the lower 
Appellate Court reduced the decretal 
‘amount to Rs. 2,400 and proportional costs. 
. Ganpat now appeals. "" 

Under the circutnstances of this case, 
he is entitled to succeed. Zunkari wag in 
possession of Kasturchand's estate from the 
death of Kasturchand on llth March, 1911, 
till she was ousted in pursuance of a decree 
passed ‘in a:suit which was not filed till 
$list January,1913. Apparently there had 

"been indications before that date that the 
plaintifis were disputing her title, for the 
parties now admit that Zunkari got a Suc- 
cassion Certificatein respect of certain debts 
(not including. the one in suit) and the 
plaintiffs resisted her claim. But the record 
does not disclose the date on which these 
proceedings were initiated. There is no- 
_ thing toshow that on the date of the payment, 

20 May, 1912, Ganpat had any reason to 

believe that Zunkari's title was not good. 

On the contrary, he had reason to be- 

liave that she was the undisputed heir of 
Kasturchand. She had alréady been in 
possession of the lands, comprising the 

bulk of the estate apparently, for 14 


* 


GANPAT 7, BUDB MAL, 


5 


) 


1063 


months, and there is nothing on thé record 
to show that during that period the plaint- 
iffs had publicly asserted their title or had 
in any other way warned Ganpatthat Zun- 
kari's title was doubtful Further, the 
parties are residents of Berar, wherein fe- 
males have wider rights of inheritance than 
in other parts of India. A*'daughter in-law 
can inherit and she has been held to inherit 
in preference to paternal cousins of her own 
husband, Vithaldas Manickdas v. J'eshubai 
(1). This is a proposition which need not 
be laboured, as it cannot be expected that, 
aman in Gafipat’s position ‘would know 
the -intricacies of the Mitakshara and 
Mayukha; but he may be presumed to know 
enough of the law of inheritance in Berar 
not to.be surprised or suspicious at an 
inheritance by a daughter-in-law. The 
judgment in the suit between the plaintiffs 
and Zunkari, of. which a copy is filed as 
Ex. P-4, shows. that the learned Judge 
recognised the rights ofa daughter-in-law 
generally in Berar, but decided the suit 
against Zunkaxi as the family were immi- 
grants into Berar to whom the lex. loci.did 
not apply. It is not surprising that Ganpat 
should accept Zunkari's title. 

On these fgcts, s. 4l of the Transfer 
of Property Act comes into operation. It 
has been argued that the section applies 
to transfers of immoveable property. and 
that there was no such transfer in this case 
plit only a payment of money. But the 
payment redeemed a mortgage, and thereby 
extinguished the righés transferred by. the 
mortgage. In other words, the rights creat- 
ed by the mortgage in favour.of the.mort- 
gagee were re-transferred to the mortgagor, 
and in this sense the payment in redemp- 
tion was as muchea transfer as the original 
mortgage. I hold that the payment of 
Rs. 2,400 by Ganpat to Zunkari extinguish- 
ed the mortgage in suit, 

This finding can be justified on 
grounds of equity. The money paid by 
Ganpat to Zuhkari was a part of Kastur- 
chand's estate. "They did obtain a decree. 
for Rs. 95,000 cash against Zunkari, and 
it may be presumed that this sum includ- . 
ed the Ra. 2,400 recently paid by Ganpat, 
The plaintiffs themselves. seem to have 
accepted this view for some years; at any 
rate, they put Ganpat ina difficult situa- 
tion by waiting from 15th May, 1914, when 
they established their title, till the. very 
last available day, 15th January, 1983, before 

(1) 4 B. 219; 2 Ind. Dec. (x. 8) 633, 
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œ they instituted their suit. They knew, question the occupiers of the houses are, 
that the rule of damdupat would apply and only competent to sell the materials of 
that the Rs, 3,000 limit imposed thereby their houses but cannot sell the site and, 
had been reached many years ago. The that defendant No. 2 contrary to his 
delay could give them no advantagesave right transferred his house along with the 
an unfair one, and, greatly strengthens. site and all that defendant No. l was en- 
Ganpat's claim to equitable treatment. titled to, was fo remove the materials of 

The appeal is allowed. The decrees of the house, but was not entitled to the site 
both lower Courts, allowing the plaintiffs’ of thé house. 


claim in whole and in part respectively, are 
reversed and the plaintiffs’ suit isdismissed. 
The plaintiffs will pay all costs in all three 
Courts. | 


G. KR. D. Appeal allowed, 


ALLAHABAD HIGH COURT. 

: SECOND Civrr, APPEAL No. 746 or 1924. 
. November 2, 1926. 

Present:—Mr. Justice Iqbal Ahmad. 

GANGA PRASAD—DEFENDANT— : 

l APPELLANT | "A 
versus ° ` 
BABU RAM—PLAINTIFF AND ANOTHER 

DFFENDANT—RESPONDENTS. | 
Custom— Abadi—Occupier, whether entitled to sell 
site of house—Transfers, effect of. e 
A zemindar is to be presumed to be the owner of 
every inch of the, ground within the ambit of his 
zemindariand any person who sets upa right in 


The suit was contested only: by defend-, 
ant No.1, mainly on the ground that the 
custom set up by the plaintiff-appellant did: 
not prevail in the village in question, and 
that the occupiers of houses in the said 
village are the absolute ownersof their houses 
and are competent-to sell not only the 


materials of their houses but the site as: ; 


well. In fact it was asserted by the de- 


fendant that there wasa custom prevailing 


in the village which entitled the occupants 
of houses to'sell not only the materials but 
the site of their bouses as well. 

I need not set out the other.grounds 
urged in defence, as those points have not 
been raised in this appeal. i 

Both the Courts .below overruled the 
pleas taken in defence, and decreed the 
plaintiffs suit. On the appeal coming up 
for hearing under O. XLI, r. 1l, before a 
learned Judge of this Court, the dearned 
Judge by an order dated the 30th May, 


derogation of the ordinary and universally recognized: 1924, issued notice because of certain ob- 


rights of the zemindar must prove his assertion by 

cogent evidence. [p. 1064, col. 2; p.1065,colL1] ° 
Ordinarily, the occupiers of houses ina village are 

only competent to sell the materials of their houses 


servations to be found in the case of Faiyaz 
Ali v. Rekhab Das (1). z i 


* 


In proof of the custom set up by defend- ; 


and cannot sell the sites fhereof inthe absence ofẹ ant-appellant be rélied on eight sale-deeds 


proof of a special custom to that effect. Where in 
support of such a custom the occupier is able to prove 
only a small number of transfers of such sites the 
burden does not lie on the zemindar to offer any ex- 
planation as to those transfers. (ibid. ] 

. Second appeal against a decree of the 
Distriet Judge, Aligarh, dated the 9th 
January,1924. ' - 

Dr. N. C. Vaish, for the Appellant. 
Mr. Panna Lal,for the Respondents. 
JUDGMENT.—This isa defendant's 


appeal and arises out bf a suit for posses- ' 


Sion ofthe site ofeashouse by removal of 
the materials therefrom. The plaintiff ag- 
mittedly is. the zemindar of the abudi in 
which the house in dispute is situate. 

The house in dispute belonged to de- 
fendant No. 2, who was amere raiyat in the 
.village, and who, by a sale-deed dated the 
7th November, 1921, transferred the said 
house to defendant No. 1. ; 

The plafntiffs case was that according to 
the custom prevailing in the village in 


exequted by ravyats of the village, by which. 


not only the materials of the house but the 
site was also sold, and the first point argu- 
ed before me by the learned Counsel 
for the appellant, is that the burden of. 
explaining the circumstances under which 
the eight sale-deeds were executed by the 
raiyats of the villagein question, was on the, 


. gemindar, and that in the absence of any 


explanation by the zemindar, the sales in.. 
question must be attributed to the exist- 
ence of a custom of the description pleaded 
by the defendant-appellant. It is further 
argued by him that the evidence in this 
case was sufficient to establish the cüstom 
set up by the defendant-appellant and the 


"Courts below have erred in arriving at a 


contrary conclusion, 

A zemindar is to be presumed to be the 
owner of every inch of the ground within 
the ambit of his zemindari, and any person 


(1) 61 Ind, Cas. 24; 19 A. L, J, 104. 


1 


A 


—— =. 


(98 I, O. 1926] 
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In the present case there were eight sale- 


ordinary and universally recognized rights) deeds produced by the defendant-sppellant 


of the zemindar must prove his assertion 
by cogent evidence. A custom of the des- 
cription pleaded by the defendant-appel- 
lantin the present case is a custom which 
on the authorities of this Court can only 
be proved by clear and eogent evidence 


and the claim of a raiyat to transfer the 


site of his house must be so proved; vide 
Muhammad Usman v. Babu (2). 

The question that I have to consider is, 
whether in the absence of any explanation 
by the plaintiff-respondent, as to the cireum- 
stances under which the eight sale-deeds 
relied on by the defendant-appellant were 
executed, is the custom set up by the de- 
fendant-appellant to be held as proved. In 
my opinion there may be eases in which 
because of the large number of transfers by 
raiyats extending over a long number of 
years, the conclusion in favour of the exist- 
ence ofa custom entitling the raiyats to 
transfer the site of their houses may become 
so irresistible, that but for an explanation 
from the zemindar as to the circumstances 
which led to those transfers, the Court may 


be compelled to hold that the custom. 
set up by the raiyat is proved. But it is 


inflexible 
application as to in 


impossible to lay down any 
rule of universal 


' what cases it will lie on the zemindar to 


‘and circumstances. 


explain the transfers made by the razyats. 


Each case must be decided on its own facts 
Where the number of 
transfers relied on in support of the cus- 
tom 6ntitling the raigyats to transfer the dite 
of their houses is small, the burden does not 
lie on the zemindar to offer any explana- 
tion as to those transfers. This was the 
view taken by a Bench of this Court in 
the case of Tajammul Husain y. Banwari 
Lal (3). True itis that it was held in the 
case of Faiyaz Ali v. Rekhab Das (1), re- 
ferred to above, thatit lay on the defendant- 


zemindar in that case to explain away the . 


sale-deeds and the sale certificates that had 


. been relied on by the raiyat in support of ' 
the custom alleged by him, but as I read 


the observations of the learned Judges in 
that case, it appears to me, that those ob- 


servations were confined to the facts and * 


circumstances .of the particular case before 
the learned Judges and any general rule 
of law was not laid down in that case. 

(2) 9 Ind. Cas. 314; 8 A. L. J. 61. 


(3) 88 Ind. Oas. 752; 23 A. L. J. 932; L. R, 6 A. 179 
Rev.; A. L B. 1926 All, 17; 48 A. 77. 


to substantiate the custom set up by him 
and the oldest of these was of the year 1899, 
thelastin the series being of 1918, It is 
t$ be remembered that those sale-deeds 
that were executed within 42 years prior 
to the institution of the present suit, could 
not be taken into account in considering 
the question of the existence or ron-exist- 
ence of the particular custom, inasmuch as 
the zemindar could impugn the validity of 
those sale-deeds by a suit instituted within 
12 years from the date of those deeds. This 
consideration would further reduce the 
number of the transfers relied upon by the 
defendant-appellant and ag such in this 
case the burden did not lie on the plaintiff 
zemindar to explain the circumstances in 
which those sale-deeds were executed by 
the raiyats. si 

In my opinion the lower Appellate Court 
was perfectly right in holding that the 
evidence tendered by the defendant-appel- 
lant in support of the custom set up by 
him was wholly insufficient to prove that 
custom. Fof the reasons given above I 
dismiss the appeal with costs including in 


this Court fees én the high scale. 


Z. K. Appeal dismissed. 
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MADRAS HIGH COURT, 
eAPPEALS AGAINST OrDERS Nos. 316 op 1924 
AND 75 oF 1925, 

March 8, 1926. 

Present:—J ustice Sir William Watkins 
Phillips, Kt., and Mr. Justice Madhavan 


air. 
PANDNI VIRANNA— CREDITOR— 
APPELLANT 
versus 
MARUDUGULA VENKATARAMMAYYA 
AND OTHERS—QETITI Ness Nos. 1 AnD 2— 


RESPONDENTS. 

Provincial Insolvency Act #Veof 1920), ss. 53, 68— 
Sale by Hindu father for himself and sons—Insol- 
vency—Sale set aside against Receiver-—Interests of 
sons, whether affected—A pplication by sons under s, 68 
whether maintarnable—Sale of insolvent's property— 
Simultaneous sale of buildings, advisability of -—Bona 
fide purchaser, equities of. 

On the adjudieation of a Hindu father as insolvent 
the Receiver made an application under s. 53 of the 
Provincial Inselvency Act to set aside a sale of cer- 
tain property which had been affected by the insol- 
vent including the interests of his sons in the property. 
The sale was set aside and the sons of the insolvent 
subsequently applied to the Couyt under s, 68 of the 
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Act objecting to an order of the Receive) 
to'the dispesal of such property: ee 

Held, that the fact that the sale by ihe" msolvent 
had been declared void as against the Receiver did 
not show that' it was not binding on the interests of 
the sons and that the sons had, therefore, no locus 
standi to make an application under s. 68 of the Prg- 


vincial Insolvency Act. or 
Ordinarily a sale of two,ow more buildings belong- 


ing to the insolvent should not be directed to be held 


simultaneously nor should any property of the insol- 
vent be directed to be sold before the equities ofa 


- bona fide purchaser have been settled. 
Appeals against the orders of the Dis- 


trict Court, Godavari and Rajahmundry, 
dated the 20th Decémber, £923, and 27th 
August, 1924, in. I. A. No. 655 of 1923 and 
No: 390 of 1924 respectively in I. P. No. 8 
of 1910. 
Mr. G. Lakshmana, for the Appellant. 
Mr. P. Somasundaram, for the Respond- 


ents.. 
. JUDGMENT. —This is an appeal 
against 4h order made by the District 
Judge of Godavari in insolvency. His 
order is that two items of property con- 
sisting of separate dwelling-houses should 
be sold simultaneously and he has also 
ordered. that the sale shall take place be- 
fore the equities of a bona fide purchaser 
have been settled. On thg merits it is 
difficult to support this order. It certainly 
prejudices the estate to sell the two build- 
ings simultaneously and it is unlikely 
that an adequate price will be realised 
when the equities in favour of the presént 
appellant have not been determined. Apart 
from this we do nob think the order ean 
stand. The petition was put in under s. 68 
of the Provincial Insolvency Act by the 
sons.of the insolvent. Their father had 
already sold the. property including their 
interest, acting as their*guardian during 
their.minority. The sales have, no doubt, 
been declared void as against the Receiver 
. but that does not show that they. are not 
binding.on the interests of the sons. The 
sons have no,locus standi here. Under sg 


68 that petition did mot lie' to the District . 


*Court and. no. appeal lies here. The ap- 
peal: will, therefore, be allowed and the 
petition of: respondents Nos. 1 and 2 dis- 
missed with costs of appellant here and 
of the Official Receiver in the lower Court. 

The memorandum of objections must 
also be dismissed. 

APPEAL AGAINST ORDER No.75 or 1925. — Ag 
‘a resulbAppeal against Order No. 75 of 1925 


is .also. dismissed with costs. E 
Z, K, Appeals dismissed. 


THOYAMMAL v, RATHANAVELU NADAR 
with regard - 
T^, 
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.. MADRAS HIGH: COURT. 
¢,.GIVIL REVISION Petition No. 239 or 1926. 
; September 8, 1926. ' 
Present:—Mr. Justice Devadoss and 
Mr. Justice Sundaram Chetty. 
THOYAMMAL AND ANOTRER— 
PETITIONERS 
versus < 
K. A. RATHNAVELU NADAR— | 
P RESPONDENT. l 
Madras City Tenants’ Protection Act (III of 1922), 
8. 9-—Service of summons, whether must be personal. 
Under a. 9 of the Madras City Tenants' Protection , 
Act the service of summons must be personal and the 
18 days' time for an application by a tenant must be 
computed from the date of such personal service. [p. 


1067, col. 1.] l 
Petition, under s. 115 of Act V of 1908 


and s, 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of Small Causes, Madras, in 
Full Bench Application No, 24 of 1926, pre- 
ferred against that of the Second Judge 
of the Court of Small Causes, Madras, in . 
Ejectment Suit No. 469 of 1925. 

Mr, C. S. Nageswara Iyer, for the Peti- 


tioners. 
Mr. R. Thirumalai Thathachari, for the 


Respondent. i 


JUDGMENT.—This is an application 
to revise the order of the Second J udge of 
the Court of Small Causes, Madras, dis- 
missing an application ofthe petitioners 
under s. 9 of the Madras City Tenants’ 
Protection Act IILof 1922. The petitioners, 
are tenants. The respondent filed an eject- 
ment suit and the summonses in the suit: 
wefb fixed to the houses of the petitioners’ 
as it was said that they had gone out. This 
was on 21st December, 1925. : The peti- 
tioners filed their application under s. 9 on . 
6th January, 1926. On objection by the 
respondent the application was dismissed 
as being out of time,‘ for under s. 9 the 
application has to be made within 15 - 
days afterthe service of summonses, Itig 
comtended before us that the learned Judge 
did not record a finding that the service 
was good and that he did not take evidence 
as regards the allegations of the petitioners . 
that they’ were not aware of the affixture 
of the summonses to the doors of their 
houses and that they came to know of the 
filing of,the suit only on 2nd January, 1926. 
Thelearned Judge would have done well 
to have made a thorough enquiry into the 
allegations of the petitioners and satisfied 
himself that they wére served before de- 
claring the service to be good. But we do 


[98 I, C. 1926] - 


nof propose to interfere.with his order on 
this-ground. 

Under s. 9 of the Act the service should 
. be personal service. The relevant por- 
tion of the section is “within 15 days 
after the service on him of summons 
apply to the Court," etc. The expression 
“service on him of summons" we think 


i 


* 


means that the service should be personal 


service. No doubt in the ease of sum- 
monses under the: C. P. C., and undér the 
Presidency Small Cause Courts Act the 
service need not be personal.. But taking 
into consideration the nature and the scope 
^of Aet III of 1922 and the fact that the 
defendant will have no opportunity of ap- 
plying under s. 9 if he does not make an 
application within 15 days, we think that 
the expression "service on him of summons" 
can: only mean personal service. No doubt, 
we are aware of the difficulties that the 
. plaintiff or any other landlord may encount- 
er on account of the avoidance of service 


by the tenants, but that would be no. 


ground for not giving.the words of s. Y the 
plain meaning that they are capable of 
bearing. If the Legislature wanted the 
service only to be good service, then the 
wording should have been “after due ser- 
vice" or “after proper service om him of the 
summons.” In this view, of s. 9 of the 
. Act, we hold that the petitioners were not 
served with summons in the suit and, there- 
fore, their application of 6th January, 1926, 
was not out of time. We set aside the 
order of the learned Judge and direct him 
‘to restore the application to file and deal 
with it according to law. 

The petitioners are entitled to the costs of 
this application. The costs of the suit will 
be provided for in the decree that may be 
passed by the Judge. 

V. N. V. 


4 e 
s UE, Order set aside. 


MADRAS HIGH COURT. ° 
FULL BENCH. 

IN THE MATTER OF Pitta RaMASWAMIAH. 
September 28, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 
PITTA RAMASWAMIAH —PzrrfIoNER 

l versus 
Tae COMMISSIONER or INCOME-TAX, 
MADRAS— RESPONDENT. 


~~ 


PITTA RAMASWAMIAH V, COMMISSIONER OF INCOME TAX, MADRAS. 1067 


4 4 ? 
turn of income—Failure to produce accounts—Assess- 


ment—A ppeal, whether competent—Gross misstatement 
—Fine, legality of. < ` 

An assessee put in a statement of his income but 
failed to produce his accounts when called upon to 
do so and intimated that he might be assessed on the 
materials which the Income Tax Oficer could find. 
Thereupon the officer proceeded to estimate the 
income which turned out in hise judgment, to be 
much larger than what the assessee had stated and 
assessed the latter accordingly. The assessee appealed 
and the Appellate Authority holding that it ‘was a 
very gross case of misstatement of income fined thu 
assessee under s. 28 of the Income Tax Act: 

Held, that the assessee having put in an estimate 
of his income his case fell within s. 23 (3) of the 
Income Tax Act and the assessee had, therefore, a 
right of appealunder s. 30 of the Act, and the order of 
the Appellate Court inflicting a fine upon the assessee 
was not, therefore, without jurisdiction. 


Application, under s. 45°of the Specific 
Relief Act (I of 1877) and under s. 66 of the 
Indian Income Tax ‘Act (XI of 1922) by 
dien Ramaswamiah, assessed to income- 
ax. m 

Mr. K. Sankara Sastri, for the Assessee, 

"nd M. Patanjali iSastri, for the Respond- 
ent. . 

JUDGMENT.—The assessee in this 
case put'in, g statement of his income 
amounting to Rs. 420. At a later stage 
when he was galled upon to produce his 
accounts and su forth to substantiate that 
statement, he did not do so and said that 
the officer could assess him on the materials 
he could find. Thereupon the officer pro- 
ceéded to estimate the income which 
turned: out in his judgment to be much 
larger than what the assessee-stated and it 

eing in-his opinion a gross case of mis- 
statement of income assesséd him and from 
that assessment the assessee appealed. In 
appeal he did not succeed in persuading 
the Court that Me had been wrongly as- 
sessed but he did persuade the Appellate 
Authority that it wasa very gross case of 
misstatement of his income, &Thereupon he 
was fined Rs. 250 under s. 28 of the Act. 
Now he appeals against that and the chief 
ground he takes is that the proceedings 


‘before the Appellate Inceme-tax Authority ° 


were coram non’ judice because he says he 


acted under s, 23 (4) and not under s, 23° 


(3); and that under s. 30(1) (the proviso 
to that sub-section) there was no appeal 
available to him in this case, for the pro- 
viso says that no appeal shall lie in reg- 
pect of an assessment made under s, 23 (4). 
The answer to this is that this man hay- 
ing put in an estimate of his icome ob- 


Income Tax Act (XI of 1922), ss, 28, 28, S0—Re- viously fell within s. 23 (3) and not s, 23 


£ 
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(4) and that the Income Tax Officer's use 
of the words “to the best of his judgment, 
which he should not have used, has le 
to the contention that.1f was a case fall- 
ing within sub-s. (4) though it is not. There 
is. no question to discuss here and this peti, 
tion must be dismissed with costs (Rs. 150). 

Y N, V. st = 
Z. K., 


í 


Petition dismissed. 


Ls m mmis n um 


UDH CHIEF COURT. 
Hs Civit, APPEAL No. 386 or 1925. 
October 27, 1926, | 

Present:—Sir Louis Stuart, KT., Ohief 

Judge, and Mr. Justice Hasan. | 
. Musammat RAM KUNWAR AND OTHÉRS— 
DBFENDANTS—APPELLANTS 

et versus 


BARDI SINGH-—PLAINTIFF AND J AGAN | 


NATH AND ANOTHER— DEFENDANTS— 

: RESPONDENTS, "PER 

. P.C. (Act V of 1908), Q. , T. 9—One o 
Eo Eu entitled to succeed—Representatwe 
capacity—Legal representative—Rightete continue surt, 
Ina case in which more than one reversioner has 
d'to the estate ‘of Hindu upon a 

f the holder of a female's estate, any one oi Buc 
sean represents the entire body of reversioners for 
the purpose of continuing a suit commenced by the 
e female's estate and is further entitled to 
hole suit and to the full relief as if the 
| the reversioners entitled to succeedeto 


aright to succee 


continue the w 
guit were 3 al 
oe Po ad appeal against the judgment and 
deeree won by ne T 
| d the27th Apri, l 
or this Additional Sub-Judge, Hardoi, dated 
the 20th December, 1924. l 

Messrs, Bisheshar N ath Srivastava and 
Har Govind Dayal, for the Appellants, 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.—This is asecond appeal 
against a decision by which a certain Badri 
Singh was granteda decree for possession 
ag a mortgagee over o rtain @roperty. The 
«nortgage was executed in favour of Dhaun- 
kal Singh. DhauhKal Singh died and was 
succeeded by the widow of his deceased 
-gon who succeeded to a female's estate in 
his property. Her name was Musammat 
Radha Kunwar. On the 28th July, 1921, 
Musammat Radha Kunwar instituted the 
suit against the decree in which the pre- 

. gent appeal has been filed. She was mur- 
-  dered on the 27th of January, 1922. On the 
slot of January, 1922, the Court, not having 
been informed of the fact that she had 


RAM KUNWAR V. BARDI SINGH, 
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been murdered, dismissed her suit for 
default. A situation was thus created such 
as had been created in the case of Debi 


Bakhsh Singh v. Habib Shah (1) which was ` 


decided finally by their Lordships of the 
Privy Council. On the 25th July, 1922, 
Badri Singh applied as legal represen- 
tative of Musammat Radha Kunwar to 
have the order of abatement set aside under 
the provisions of O. XXII, r. 9. He was nov 
the nearest reversioner under the: Hindu 
Law to the estate but had obtained under 
a family settlement & right to succeed as 
reversioner to one-third of the estate. The 
other persons, who were entitled to succeed 
to the remaining two-thirds, did not join 
Badri Singh in his application to continue 
the suit and were subsequently joined as de- 
fendants. The Court below found that Badri 
Singh had a right under this family settle- 
ment to succeed to a one-third share in the 
estate and further that he had been pre- 
vented: by sufficient cause from applying 
to set aside the abatement within three 


months from the date of the death of - 


Musammat Radha Kunwar. The suit was 
decreed accordingly, the decree being up- 
held in the lower Appellate Court. 

In the present appeal all other grounds 
of appeal have been abandoned except the 


grounds that Badri Singh was not alone: 


the legal representative of the deceased 
plaintiff within the meaning of O. XXII, r. 
9and that even if he could be considered 
to bethe legal representative of the deceased 


District Judge, Hardoi plaintiff within the meaning of that rule 
25, confirming those the,decree should not have been for more. 


than one-third of the property mortgaged. 
The finding to the effect that he had been 
prevented by sufficient cause from continu- 
ing, the suit and from applying for the 
setting aside of the abatement was not 
questioned in appeal. Following the deci- 
sion of their Lordships of the Judicial 
Committee we find that in a case in which 


more than one reversioner has aright to 


succeed to the estate of a Hindu upon 
the death ofthe holder ofthe female's estate, 
any one of such persons represents the 
entire body of reversioners for the purpose 
of continuing a suit commenced by the 
holder of the female’s estate. Thus Badri 
Singh was the legal representative of 
Musammeat Radha Kunwar within the mean- 


(1) 19 Ind. Cas. 526; 16 O. C. 194: 17 C. W. N, 829; 
11 A. L. J. 695; 18 C. L.J. 9; 15 Bom. L. R. 640; 14 M. 
L. T. 33; (1913) M. W. N. 566; 95 M. L. J. 148; 35 A. 
331; 401. A. 151 (P. O). Pt 


— 
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ing of 0. XXII, r. 9 inasmuch as he had the 
right to continue the suit alone. He had 
further the right to show that he had been 
prevented by sufficient cause from apply- 
ing to have the abatement set aside. As 
he had the rigat to continue that suit, it 
follows that he must be given the same 
privilege that -would be given either toa 
‘plaintiff or a sole legal representative of a 
deceased plaintiff under the provigions of 
O. XXII, r. 9. He, therefore, was rightly 
permitted to continue the whole suit, 
and inasmuch as he joined the remain- 
ing reversioners as co-defendants, because 
they did notjoin with him as plaintiffs, he 
has rightly been given & decree for posses- 
sion over the whole mortgaged property. 
We, therefore, dismiss this appeal with 
costs. 

G. H. Appeal dismissed, 


mraman tl IP AR 


ALLAHABAD HIGH COURT. 
SECOND Civiu APPEAL Nos. 891, 1147 AND 
1148 or 1924 AND No, 10 or 1925. 
November 12, 1926. 
Present:—Mr. Justice Boys and 

* A. Mr. Justice Kendall. 
TULSHI DUBE AND ANOTERER— 
PLAINTIFFS— APPELLANTS 
versus 
BHAGWATI PRASAD-—DzrENDANT— 
. RESPONDENT. A 
Registration Act (XVI of 1908), s. 17—~Compromise 
embodied im decree—Terms relating to extraneous 
matters—Registration, whether necessary. - 
Where a compromise is embodied in a decree, then 
even with regard to matters which are extraneous to 
the matter in dispute in the ‘particular suit, the terms 
of the compromise are admissible in evidence and 
cannot be objected toon the ground that the com- 
promise was not registered. Such a case falls within 


the provisions of s,17 (3) (6) of the Registration 
Act. 


Second appeal from a decree of the Sub- 
ordinate Judge of Jaunpur, dated the Ist of 
May, 1924. F 

Dr. K. N. Katju and Mr. Mushtag Ahmad, 
for the Appellants, . 

Dr. M. Waliullah, for the Respondent. 

JUDGMENT.—It is admitted here by 
Counsel on both sides that the only point, 
for decision in this and the three connect- 
ed Appeals Nos. 1147 and 1148 of 1924 and 
10 of - 1925, is whether the lower Appellate 
Court was right in dismissing the plaint- 
ifs suits only on the ground that the 
compromise on which his suit was founded 
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was not registered. That compromise was 
embodied in a decree. „But part of the 
matters compromised were extraneous to 


the matter in disputein the suits. It was 
contended before the lower Appellate Court 


en behalf of the respondent here that the 


omission of registration was a barto the 
plaintiffs suit, in *that he was debarred 
from relying on the compromise, That 
plea was accepted in the Court “below. 
In view of the terms ofs. 17 (2) (6) of the 
Registration Act, we are unable to accede 
to this view, It is therein clearly laid 
down that nothing .in the previous sub- 
els. (b) and (c) of sub-s. (1) applies to 
any decree or order of a Court. It is im- 
possible to contend here that the document 
in which the compromige was embodied 
was nota decree ofthe Court. In fact it 
is not so contended. We are further refer- 
red to the decision of their Lordships of 
the Privy Council referred to f? Hemanta 
Kumari Debi v. Midnapore Zemindari Co. 
(1). We hold, therefore, that the plaintiff's 
suit was not barred merely by reason of the 
compromise not having been registered. 
We accordiggly allow the appeal with costs 
in this Court to the appellant, and setting 
aside the dearee of the lower Appellate 
Oourt remand the case to that Court for 
determination of the remaining issues. Costs 
will abide the result. 
LK. Appeal allowed. 
(1) 53 Ind. Cas, 534; 47 C. 485; 37 M. L. J. 525; 17 A, 


"L. J. 1117; 24 C. W. N. 177; (1920) M. W. N. 66; 27 M. 


L. T. 49; 11L. W. 301; 46 4. A. 240; 22 Bom, L. R. 488 
(P. C). " 


Lou di med 


OUDH CHIEF COURT. 

Privy CouNcIL APPEAL No. 19 or 1926. 

December 1, 1926. 
Present :—Sir Louis Stuart, Kt., Chief 
Judge, end Mr. Justice Hasan. 
Raja Shri PRAKASH SINGH— 
' APPLIOANT ` 
. versus 
Tug ALLAHABAD BANK, Limiren, * 
Lucknow Branes—Opposire PARTY. 

Appeal to Privy Council—Question of law— Conyiict 
of opinion between various High Courts— Subetantial 
question of law-—Leace to appeal. 

The mere fact that there is conflict of opinion cn 
a certain question of law among the various High 
Courts does not necessarily rende it a substantial 
question of law for the purpose of vt appeal tg 
the Privy Council . 
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Appeal for permission to appeal to His 
Majesty ip Council against a decree passed 
by Sir Louis Stuart, Kt., Chief Judge, 
and Mr. Justice Raza, in Execution of 
Decree Appeal No. 31 of 1926, dated 4th 
oes 1926, and printed in 98 Ind, Cas 
Mr. Niamat Ullah, for the Applicant. 
Mr, Bisheshar Nath Srivastava, for the 
‘Opposity Party. - 
JUDGMENT.—This is an application 
for leave to appeal to His Majesty in 
Council against a decree pagsed in appeal 
by a Bench of this Court on the 4th October, 
1926. Thesubject-matter in the Court of 
first instance was above Rs. 10,000 and the 
subject-matter in dispute on appeal to His 
Majesty is also'above Rs. 10,000, but the 
decree appealed from affirms the decision 
of the Court immediately below. The 
leave to appeal can, therefore, only be 
granted € the appeal involves a substantial 
question of law. We have,considered the 
point at some length. We are satisfied 
- that the appeal involves questions of law 
and it is also the case that all High Courts 


"have not held the same qpinion upon 


‘certain of these questions; but, in our 
opinion, not one of these questions oflaw 
is a substantial question of law. We con- 
sider that the Full Bench decision of 
the Bombay High Court in Haji Abdul 
Rahiman v. Khoja Khaki Aruth (1) is,so 
obviously correct Gf we may respectfully 
say so) that the question of law cannot be 
considered substantial. For the. above 
reasons we reject this application for leave 
to appeal with costs. 


G. H. . Application rejected. 
(1) 11 B. 6; 6 Ind. Dec. (x. 8.) 4 (F.B). 


Pado i ria rte 


MADRAS HIGH COURT. 
Seconp Crvin APPEAL No. 1701 or 1923. 
August 25, 1926. 
Preserti:—Mr. Justics Odgers. 
DAVID OUTINHA—PrAINTIFF— 
"APPELLANT 
versus x 
" SALVADORA MINAZES AND oTHEBRS— 
DEFENDANTS— RESPONDENTS, 


Landlord and tenant--Lease—Covenant against alies 


‘nation—Forfeiture clause—Alienation of portion of 
leased. property, effect of. 

The grant ofa mulgeni lease is an alienation. |p. 
1071, col. 1.] ; E 

Forfeituge clauses in a lease-deed should be very 
strictly construed, so as to prevent the restraint from 
going beyond the express stipulations. [ibid.] 


i e "m ` ; 
DAVID OUTINHA v. BALVADORA MINAZES, 


[98 I. C. 1926] 


A covenant in a lease deed against alienation does — 
not restrain the lessee from alienating a portion of. 
the premises, so that & partial alienation will not 
work a forfeiture under a clause ‘which prevents alie- 
nation ofthe premises. [ibid 

Second appeal against a decree of the 
District Court, South Kanara, in A. 5. 
No. 239 of 1922, preferred against that of 
the Court of the Principal District Munsif, 
Mangalore, in O. 8. No. 110 of 1920. 

Mr.-4. A. Pinto, for the Appellant. 

Mr. B. Sitarama: Rao, for the Respond- 
ents. 


JUDGMENT.—This is a case which 
has taken some time to argue as it involves 
the question of forfeiture of a mulgent 
lease. The lease is contained in a decree 
E A) of the 30th August, 1920. It gets 
out: 

“ H there is necessity to alienate the said 
mulgent right and the right of improve- . 
ments the same should be surrendered to. 
plaintif sonly on receiving from him the 
valueofimprovements fixed by four wisemen, 
and it should not be alienated to any other 
person by means of mortgage, sale, gift, 
etc, In any manner whatever. . If the 
plaintiff refuses in writing to' take the pro- 
perty on paying the value ofimproyements 
in that manner, defendants may alienate 
the same to other persons. If in contra- 
vention to this, the defendants alienate 
their right, the said alienation and also 
the mulgeni right should be cancelled and 
the property should come under plaintiff's. 
possession. 

The alienations complained of consist of | 
the grant of a mulgeni lease by some of 
the tenants and also the grant ofa simple 
mortgage, Hx. J.. Both the lower Courts 
have held that none of these matters falls 
within the clause restricting alienation. 
The tenants, i.e. the persons in possession 
at the present moment seem to be descend- 
ants of the original lessees and their 
alienees. Mr. Pinto forthe appellant has 
strenuously argued that these lessees are 
entitled by arrangement among themselves - 
to some kind of definite shares in theleased 
lands. The plaint, it is true, does. allege, 
and in fact was obliged to allege that 
the defendants have alienated portions 
ofthe leased property. The plaintiff also 
alleges&hat by arrangement among them- 
selves defendants Nos. 4 to 6 are in posses- , 
sion of a particular portion of the leased 
property. But he is careful to add that the 
said arrangement does not bind him. There 


~ 
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is some allegation in the written statement 
that the rent was paid in shares. But in 
one of the written statements it is admit- 


ted that the mulgar is entitled to receive. 


rent in one lump sum. This theory seems 
to have been started for the first time in 
this Court and there seems to be no evi- 
denee and no finding in either of the lower 
Courts that the mulgar ever recognised 
this division or partition, or whatever il 


E 
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may be ealled, among these Indian Catholics. . 


À distinetion has been attempted to be 
applied by Mr. Pinto in' considering cases 
which I shall shortly notice. It is an axiom 
of the law .that a forfeiture clause should 
be very strictly construed. As long ago 
ab in Church v. Brown (1), Lord Chancellor 
Eldon said: “These covenants having been 
always construed by Courts of Law with 
the utmost jealousy to prevent the re- 
straint from going beyond the express sti- 
pulation.” Itis admitted and indeed found 
by the lower Appellate Court that these 
alienations have been not only of portions 


. ofthe leased property, but even adopting 


what I may call the partition theory, extend 
only to a portion of the defendants’ share. 
That, I*think, at once distinguishes the 
case from the well-known case of Varley v. 
Coppard. (2) which was a case of assign- 
ment to a partner and the case of Langton 
v. Henston (3) which is a similar case of 
assignment between partners. There is 
‘ample authority in the English Law and in 
fact in the law here too to show that unless 
there is a restriction against thé assign- 
mentofany portion óf the demised pro- 
perty, the restraint on the alienation of the 
demised premises will not prevent the alie- 
nation ofa portion. I &m not impressed 
with the reasoning of the learned District 
Judge as to the grant of a mulgeni lease 
not being an alienation. It clearly is an 
alienation. But I think that the respond- 
ents must succeed on the ground that the 
restrietion of alienation of a portion of the 
demised premises is not contained in the 
words ofthe lease which I have set out 
above. It is perhaps not necessary to multi- 
ply, examples but there are some cases 
which' have been cited and which lend 
support to the contention for the respond- 
ent, for instance in Grove v. Portal (4), 

(1) (1808) 15 Ves. Jun. 258 at p. 265; 33 E. R. 752; 
10 R. R..74. 

(2) (1872) 7 C. P. 505; 26 L. T. 882; 20 W. R. 972. 

(3) (1905) 92 L. T. 805. 

(4) (1962) 1 Oh. D. 727; 71 L, J. Ch. 299; 86 L, f. 


“gol; 18 T, L, R. 319, 


or sub-let part of. the premises. 
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Joyce, J., quotes the passage already cited 
from Church v. Brown (1) and says that the 
dictum of the lower Court has never been 
disapproved of; and again in Russell v. 
Beecham (5), Serutton, L. J., says quoting 
Lord Eldon again that “a covenant nzt to 
Part with possession of premises would not 
restrain the tenant efrom farting with a 
part of the premises, these covenants having 
been always construed by Courts of: Law 
with the utmost jealousy to prevent the re- 
straint from .going beyond the express 
stipulation.” In Chatterton v. Terrel (6), 
Lord Wrenbury says: 

“Tt is. said and said. with truth, that if 
there be a covenant not to assign or under- 
let the premises, it is not a breach to assign 
It was not 
so stipulated, if those be the words, for the 
words ‘or any part thereof’ are not found 
in the covenant.” See also Venkataramana 
Bhatta v. Krishna Bhatta (T). Theeovenant 
here, I think, does not restrain the aliena- 
tion of a’ port?on or portions of the pro- 
perty. In that view the decree of the lower 
Appellate Court was right. 

This second appeal must be dismissed. 
with costs. ** 

V. N. V. . Appeal dismissed. 

(5) (1924) 1 K. B.'525 at p. 536; 93 T. J. K. B. 441; 
130 L. T. 570; 68 S. J. 301; 49 T. L. R. 66. i 

(6) (1923) A. O. 578 at p. 585; 92 L. J. Ch. 605; 129 
L. T. 769; 39 T. L. R. 589. 

(7) S81 Ind. Cas. 1006; 47 M. L. J. 307; 20 L. W, 
294» (1924) M. W. N. 668; A. L R. 1925 Mad. 57. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 
SECOND CIvıL APPEAL No. 226-B or 1925, 
i October 26, 1926. 
Present:—Mr. Mitchell, A. J. C. 
SAMPAT-—DeErenpant No.2—APPELLANT 
< versus Í 
BHUJANG MALI—PrAINTIFF— 
RESPONDENT. . 
Practice—Second appeal—Jurisdiction--Suit of 
Smell Cause nature tried as regular suit—Question of 


jurisdiction, whether can be raised for first time in ° 
second appeal. 


A party who has submitted to the jurisdiction of the 


*trial Oourt as also to that of the Appellate Court 


cannot be allowed in second appeal to raise 
that the suit was triable ouis Ee a Sl Croce 
Court and that, therefore, the trial Court had no juris- 
diction to try the same on the Regular Side. 

Suresh Chugder Maitra v. Kristo Rangini Dasi (1) 
followed, t 


1072 

Appeal against a decree of the Second 
Additional District Judge, Amraoti, dated 
the 6th April, 1925, in Civil Appeal No. 8 
of 1925. 

Mr. M. R. Bobde, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 

JUDGMENT. —The first ground 6f 
appeal has béen given up, and only the 
second argued in this Court. The position 
is that the appellant, having submitted to 
the jurisdietion of the Subordinate Judge, 


and to the jurisdiction of the Additional 


Distriet Judge in the first appeal, now 
urges in second appeal thet the sult was 
triable by a Small, Cause Court only. If 
this suit had been a difficult one and had 
been tried by summary procedure and 
without jurisdiction by. a Small Cause 
Court, his arguments might have had some 
weight, But his suit was a simple one 
and was tried at length by a Subordinate 
Judge. „The circumstances are covered 
precisely by Suresh Chunder Mara v. 
Kristo Rangini-Dasi (1), and, agreeing with 
the principle therein contained, I hold that 
the question of jurisdiction cannot be raised 
“in second appeal. 

The appeal is dismissed* With costs. I 
ere 8 aS fee of Rs. 15. 

Appeal dismissed, 
dj ol 0. 249; 10 Ind. Dec. (N. s.) 798. 





OUDH CHIEF OOURT. e 
SECOND CIVIL APPEAL No, 38 or 1925. 
November 15, 1926. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. d, ustice Misra. 
PRAG NARAIN AND OTHERS—PLAINTIFFS 
— Å PPELLANTS 
versus 
KALI CHARAN AND OTHRRS—DEFENDANTS 
— RESPONDENTS. 

Second appeal—Finding of fagt—Inter ference, 


PRAG NARAIN v.-EALT CHARAN. 


[98 I. C. 1926] 


There is no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding of fact 
BE gross or inexcusable the error may seem to 

e 

Appeal against the judgment and ‘decree 
passed by the Additional Subordinate 
Judge, Hardoi, dated the 13th December, 
1924, reversing those of the Munsif, Sandila 
and Hardoi, dated the 29th September, 1923. 


Messrs. Bisheshwar Nath Srivastava and 
Raghybar Sahai, for the Appellants. 


Mr, Har Gobind Dayal, for Respondents 


Nos. 1 and 3. 

JUDGMENT.-—In our opinion the ap- 
peal is concluded by the findings of fact. 
We have examined these findings carefully. 
The findings which stand against the ap- 
pellants are these. The learned Subordi- 
nate Judge has found in the first appeal 
(a) that the execution ofthe deed of sale 


.in question is not proved (b) that the loss 


of the deed in question 1s also not proved. 
Now these are findings of fact and we 
cannot go behind them, The’ authority 
of Durga Chowdhrant v. Jewahir Singh 
Chowdhri (1) is & binding authority for 
the proposition that there is no juris- 
dietion to entertain a second appeal on the 
ground for an erroneous finding of fact, 
however, gross or inexcusable the error may 
seem to be. But it is not the case here 
thatit is even established that the finding 
of factis erroneous. The learned Subordi- 
nate Judge has not misread the evidence. 
He has arrived at a conclusion which might 
be open to criticism in first appeal, but 
which is certainly notopen to criticism in 
second appeal. We, therefore, dismiss this 
appeal with costs. 
A. N. A. Appeal dismissed, 


(1) 17 T. A. Tp 18 O. 23; 5 Sar. P. O. J. 560; 9 Ind. 
Deo. (N. s.) 16 (P. O.. 


END or VOLUME 98, 
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Abadi—Vacant site in village abadi—Malik qabza, 
right of, to build —User by tying cattle and keeping 
dung—Adverse possession. 


A malik qabza has no right to build upon a vacant 
site situated in a village abadi i in virtue of his owning 
a portion of agricultural land outside the abadi. 


Userof a vacant site in a village abadi by tying 
up of cattle and keeping of heaps of dung is wholly 
insufficient to create an adverse title or to establish 
acts of ownership. L Niapar v. Suis Ram, 8 Lah. L.J. 
535; 27 P. L. R. 762 880 


Accounts—-Allowance for collections. See O. P.O., 
1908, 6. 11 978 


Acts—General. 


Act 1839—X XXII. See INTEREST ÁCT. 

—— 1850— XXI. See Caste DisaniLvDES REMOVAL 
ACT. $ 

——- 1860—XLV. See PENAL CODE. 

——— 1869—IV. See Divorce Act. 

—— 1870—Vl1I See Court FEES Act. 

——- 1872—1. See EvipxENCE ACT. 

—— 1872—IX. See CONTRACT Act. 

——— 1873—X. See OATHS Act. 

-— 1877—1.- See Specirio RELIER AOT. 

——- 1879—XVIII. See LEGAL PRACTITIONERS Act. 

1881— V. See PROBATE AND ADMINISTRATION 


AOT. 
1881—XXVI. See NEGOTIABLE Instruments ACT. 
—— 1882-—IV. See TRANSFER OF PROPERTY Aor. 
—— 1882—V. See Easements Act. 


1882—XV, See PRESIDENCY SMALL Cause Courts 
6>. ry 


—— 


Act, < 
—— 1887--VII. See Surrs VALUATION ACT. 


-—— 1887-—IX. See PROVINCIAL Swann Cause Courrs 


ACT. 
— 1890—VITI, See GUARDIANS AND WARDS Act, 
—— 1890—IX. Sée RAILWAYS Act. 
—— 1894—I, See LAND ACQUISITION Aor, 
—— 1898—V. See CRIMINAL PROCEDURE CODE. 
— — 1899—II. See Stamp Act. 
—-—- 1899—IX. See ARBITRATION Act, 
—— 1908—V. See Orvit PROCEDURE Cope, 
—— 1908—IX. See LIMITATION Act. * 
—— 1908—XVI. See Ruaistration AOT. 
—— 1909—1II. See Presipency Towns INSOLVENOY 


ACT. 
wm 1913—~VI. See MussALMAN Wager VALIDATING 
AOT. 

oe 1913— VII. See COMPANIES ACT, 

——. 1918—X. ` See Usurious Loans Act, 

«=== 1920—V. See PnoviNotAL lwsoLvENCY AOT, 

== 1920—XXVlI. See LIMITATION AND Cops or Civiu 
PRocEDURE (AMENDMENT) ACT, 

——. 1999--XT. See Income Tax Acr. 

—— 1925— XIII. See Finance ACT. 

—— 1925—XXXIX. See SUCOESSION Aor. 
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Acts —Bengal, 


Act 1847—IX. See BENGAL ALLUVION AND DILUVION 
ACT. 

~ 1859—X. Seg BENGAL Rent Act. 

—— 1859—XI. See BzNaAL Lanp REVENUE SALES ÁCT. 

—  1885-—-VIIL. See BENGAL Tenancy ACT. 

me 19023—V. See BENGAL EXCISE Aor. 


Acts—Bihar & Orissa. 


—— 1908—VI. See Cuota NAGPUR TxNANCY Act. 
— - 1914—IV. See BIHAR AND Orissa PUBLIC DEMANDS 
Recovery Act. 


Acts—Bombay. 


— - 1863—VII See Summary SETTLEMENT "ACT. 

— — 18:9——V.. See BOMBAY LAND REVENUE OCDE. 

— — 1880—1. See BOMBAY Knorr SETTLEMENT Act. 
— —- 1901—11I. Ses BOMBAY Districr MUNICIPAL Act, 


Acts—Burma. 


— — 1898— XII’ See Burma Laws Acr. 

——— 1909—VII. is Burma OPIUM Law (AMENDMENT) 
ACT. 

—— 1919-—IT. See Bersa HABITUAL OFFENDERS 
RESTRICTIONS ACT. 

—— 1920—II. See RANGOON Rent ACT, 


Acts-——O. P. 


1014— I. See O. P. GENERAL CLAUSES ACT. 
~ 1917—II. See C. P. LAND» REVENUE ACT. 
~g— 1920-I. See C. P. Tenancy Act. 


Acts—Madras. 
——. 1884—1V. See Mapras DISTRICT MUNICIPALITIES 





ACT. 
—— 1881—V. See Mapras Looat Boarps Act. 
—  1886—1. See MADRAS ABKARI Act. 
wines 1889—I. See MADRAS VILLAGE Courts ACT. 
mee 18929—VII. See Mapnas Oiry Olvit Courts Act, 
— 1903--IL See MADRAS PLANTERS LABOUR Act, 
— — 1908—I. See MADRAS Estates LAND Act. 
— 1916—V. See Mapras City CIWIL CovgT AND 
GE RESIDENOY SMALL CAUSE COURTS 
* A MENDAIENT ACT. ` 
m 1920-—V, See MADRAS DisTRICT MUNICIPALITIES 
Aor. 


— —e1029—1II. See MADRAS Om TENANTS’ PROTEO- 
TION ACT. 


—— 1994—VI, See MADRAS CRIMINAL TRIBES Act. 


Acts—Punjab, 


1887-—-XVI. See PUNJAB Tenancy ACT. 

m 1887-—X VII. See PUNJAB LAND REVENUE Act, 
m 1914—I. See PUNJAB EXOIE Act, 

—— 1918-~VI. See PUNJAB Courts Act, 
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l Acts—U, P. 
Act 18s6—XXII. See Oupu Rent Act. 
——- 1901—IT. See Acra TENANOCY ACT. 
--— 1901—IM. See U.P. LAND Revenue ACT. 


——  1916—Il. See U. P. MUNICIPALITIES ACT. 
-—— 1920—VT. See U. P. VILLAGE PANCHAYAT Act. 


,——— 1922— Xl. See Acra PRE-EMPTION ACT. 


Regulations, 


Reg.1793—1. See BENGAL PERMANENT SETTLEMENT 
REGULÅTION. 
——- 1793—VIII. See BENGAL DECENNIAL SETTLEMENT 
: ` REGULATION. . 
— 1818 -IL See Benga, Lanp REVENUE ABSESS- 
MENT (RESsUMED LANDS) REGULA- 
TION, 
——- 1819— VIIL See BENGAL PATNI ,LALUKB REGULA- 


TION. 
—— 1872—I1ILl See SONTHAL PaRGANAS SETTLEMENT 
REGULATION, 


Statutes. 


1915—(5 & 6 Gro. V, oc. 61) See Government OF 
INDIA Act, 


Administration bond-—-Suit against  surety— 
Limitation—Time when: begins to run-—Proceed- 
ings of Court without notice to surety, effect of. 

The period’ of limitation for a suit against a surety 
on an administration bond runs from thetime when 
the Court ascertains end declares the dmount to be 
accounted for and not from the date ofthe alleged 
misappropriation. i 

A surety is not bound by proceedings taken by the 
Courtin his absence for the ascertainment of the 
amounts due from the administrators, And is entitled 
to have an opportunity to question the findings 
arrived at by the Court in suche proceedings. R 
HAMADANEE v. MA Suwe Gon, 4 R. 358; A. I. R. 1927 
Rang. 28 459 


Administration sult—Compromise of matters not 
necessary for carrying out orders passed by Court 
— (Court, power to  sanection—Procedure—Fresh 


proceedings—Originating Summons—A ppellate Court, 
powers of. 


a s e, 
In a suit for administration of an estate, fhe trial ° 


Court declined to pass an administration decree or 
to frame 2 scheme but gave some specific orders to 
be carried out. The decree was confirmed in appeal. 
Some of the parties thereafter took out a notice of 
motion before the Appellate Cgurt praying for the 
approvalof a compromise relating to various matters 
which were nof necessary for the working out of the 
orders passed in the suit though they related to the 
estate: 

Held, (1) that inasmuch as the Appellate Court had 
finally disposed of the matter before it by its decree, 
no further applicagion in the suit gould be made to 
wt: + 


li 
e (2) that inasmugh as $he compromise related to 
entirely new matters which were not involved in any 
way in the working out of the decree in the sift, 
éhe proper procedure for the parties was to seek the 
sanction of the Court on behalf of the estate by fresh 
proceedings, and not by an application in the suit 
itself; and 

(8) that prima facie the procedure by an Origi- 
nating Summons was exactly the cheap and speedy 
procedure provided by the Rules for such cases. 
B Rancuoppas LarLpas v. NANJI BHANJI, 28 Bom. L. 
R. 1180; A, I, R. 1926 Bom. 579 452 


* INDIAN OASHA, 


[1996 
Adverse possession. 


See Arso (1) LIMITATION Act, 1908, Seu. I, ARTS. 
142, 144. 
(2) Possession. 
Plaintiff admittedly owner of property— 

Duty of defendant to prove adverse possession for 

more than 12 years. 

Where a plaintiff has admittedly a title to the 
property he will be deemed to be in constructive 
possession of if and the defendant must, in order to 
succeed, establish adverse possession for more than 12 
years. Such possession must be adequate in con- 
tinuity in publicity and in extent and must be 
actual, visible, exclusive, hostile and continued during 
the time necessary to create a bar under the Statute 
of Limitation. O Barsor SINGH v. SIDH Naty, 3 O. 
W. N. 891; 29 O. 0. 395 704 

Under-proprictor—Mere assertion of under- 
proprietary rights—Lapse of 12 years, effect of. 

A mere assertion by the predecessor-in-title of a 
person that he possessed under-proprietary rights in 
respect to certain property which were neither 
recognised by Government by an entry in the Settle- 
ment Record or by a settlement decree or in any 
other way cannot by the lapse of 12 years make him 
an under-proprietor. O GaJAbHAR v. COURT or Warps, 
Birrwa MaHNAUN ESTATE 753 

, what constitutes, < 

Where disputes with regard to a plot ehad been 
going on between the plaintiffs’ ancestors and the 
defendants' ancestors and though the former obtained 
a decree for possession against the latter, the defend- 
ants continued to remain in possession of the plot in 
the teeth of the decree against them, their possession 
must be deemed to have been adverse to the plaintifs 
and not permissive. À DALLE v. AMIRA 827 

What constitutes, of village sites as between co- 
sharers. L HAKIM ALI v, Kartar SINGH, A. I. R. 1926 
Lah. 482; 27 P. L. R. 89 161 


Agra Pre-emption Act (XI of 1922), s. 2— 
Applicability of Act—Sale before coming into force 
of Act, whether subject to provisions of Act. . 

The Agra Pre-emption Act applies only with respect 
to sales that have taken place after the Act came into 
forces A DWARKA SINGH v. ANRUP SINGH, A. I. R. 1927 * 
All. 103 “514 


——— ss, 4, 12—'Petty proprietary nterests'— 
Successive exercise of right of pre-emption—De- 
fendant resisting plaintiff's claim, whether person 
‘claiming pre-emption’. 

Section 12, sub-s. (1) of the Agra Pre-emption Act 
clearly contempkites the successive exercise of rights 
of pre-emption so that where no claim of pre-emption 
is brought by any one who falls within ClassI, a 
right to enforce pre-emption can be enforced succes- 
sively by those persons who fall within the following 
classes. 

A defendant who is resisting a suit for pre-emption 
on the ground that he has as good a right of pre- 
emption as the plaintiff is ‘claiming pre-emption’ 
within the meaning of sub-s. (3) ofs. Iž of the Act. 
A LAcHMAN PRASAD v. FA1zuL Hasan, 26 A. L. J PL 

s. 5-—Wajib-ul-arz— Construction —Custom 
by necessqry implication. 

A wajib-ul-arz provided as follows: “Up to the 
present time there has been no case of pre-emption 
in the village, but in the surrounding villages there 
isa custom of pre-emption by which when one cos ` 
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Agra Pre-emption Act—coneld: 


sharer wishes to sellhis land pre-emption is to be 
allowed in favour of£............ = 

Held, that on a proper construction of the language 
used it must be held that the wajib-ul-arz recorded 
a custom of pre-emption “by necessary implication,” 
and that it satisfied the requirements of s. 5 of the® 
Agra Pre-emption Act. A Ssyam Lau v, DWARKA 
Prasan, 25 A. L. J. 109 816 


———— $.12, applicability of—Vendee pleading 
equal or superior right of pre-emption, position of. 
A vendee who is resisting a claim for pre-emption 

on the ground that he has as good a right as, or a 

better right of pre-emption than, that of the plaintiff 

is claiming pre-emption as against the plaintiff and 
the provisions of s.12 ofthe Agra Pre-emption Act 

are applicable to such a case. A Rau Buaros v. 

SUMESHAR PANDAY 1061 


imm em 





S, 21—Pre-emptor suing jointly with 
person having no such right at time of sale—Acquisi- 
tion of right before date of suit, effect of —Right of 
pre-emption, nature of. 

The right of pre-emption, which is sought to be 
enforced by suit, must bea right which was in exist- 
ence at the date when the sale sought to be pre-empt- 
ed was made. 

Where; therefore, a person entitled to pre-emption 
. gues jointly with another person, who had no such 
right at the date of the sale, the suit is liable to be 
dismissed under s. 21 of the Agra Pre-emption Act 
even though the latter person acquires a right of pre- 
emption before the institution of the suit. A Raza 
HASAN v. MOHAMMAD Yasin, 25 A. L.J. 87; A.L R. 
1927 All. 155 817 


Agra Tenancy Act (il of 1901), ss. 4, 56, 167— 
Lease—‘Agricultural purposes, meaning of—Lease 
of undivided share of zemindari, if for agricultural 
purposes—Tests—'Thekadar’, meaning of—Transfer 
of Property Act (IV of 1882), s. 117. 

Though a tenant under the Agra Tenancy Act 
includes a ‘thekadar’ and the definition of a thekadar 
is fairly wide and includes a farmer or other lessee 
of proprietary rights, every lessee of proprietary 
' rights isnot necessarily a thekadar within't Act. 

Prima facie all leases are governed by the Transfer 
of Property Act with the exception of leases for 
agricultural purposes and the provisions of the Agra 
Tenancy Act are intended to be applicable to trans- 
actions for purposes agricultural or allied. 

A lease is not a lease for an agricultural purpose 
unless its primary object is agriculture or some- 
thing allied toit,and whether a particular lease is 
a lease for an agricultural purpose or not depends 
on the facts of each case and the language and terms 
of the lease-deed concerned. . 

A lease of an undivided share of a zemihdari 
cannot be treated as an agricultural lease where the 
main object of the lease is to entitle the lessee to 
collect rents from the tenants in occupation of the 
agricultural land and not for actual cultivation by the 
lessee. A ABDUL Mab v. NAGESHAR Dar, L. R. 7 A. 
492 Rev.; A. I. R. 1927 All. 78 92 
ss, 10, 34—Hzx-proprietary — right—Sale 
of equity of redemption, effect of-—Confession of 
judgment for vent at certain rate—Presumption 
that holding is continued at samerate of rent— 
Purchaser of equity for redemption compelled to 
pay arrears of rent due by mortgagor to mortgagee 
r- Right to recover from mortgagor, 
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Agra Tenancy Act—contd. 


The defendants usufructuarily mortgaged their in- 
terest in a zemindari but continued to remain in 
possession. The mortgagee sued for rent and the 
defendants confessed judgment therein fora certain 
amount. The plaintiff purchased the proprietary 
rights of the defendants in Court sale and in a suit 
to redeem the mortgagee had jo pay him arrears of 
rent also ab the rate fdmitted by the mortgagors in 
the previous compromise decree. In a suit by the 


‘plaintiff to recover the said amount from the defend- 


ants: 

Held, that the plaintiff was entitled to recover the 
same. 

Per Ashworth, J—An ex-proprietary tenancy did 
not come into*xistence by reason ofthe purchase of 
the equity of redemption by the plaintiff inasmuch 
ason the date of the purchase the proprietor was the 
mortgagee and the defendants had only the equity of 
redemption. 

Where parties agree toa certain amount of rent in 
respect of certain past years and the party in posses- 
sion continues to retain the land it must be deemed 
that he retains it on condition of paying a similar 
rent in future. A Panna Lan v. ROSHAN Lar, L. R. 7 
A. 286 Rev.; A. I. R. 1927 All. 109 .. 146 


SS, 47, 97— Enhancement of reni—Agree- 
ment, attestation of, by Revénue Court —Attestation, 
form of. " 

An agreement between &landlord and atenant for 
enhancement of rent stipulating for rent not exceeding 
Rs. 100, if not, made by a registered instrument, may 
be attested Do a Revenue Court, Such an attestation 
need not take any particular form but must show that 
the Revenue Cottrt, before making the endorsement of 
attestation, satisfied itself as to the identity of the 
parties and their acquaintance with and assent to the 
terms of the agreement. A SanovRa v. HARI SINGH, L. 
R. 7 A. 413 Rev; A. I. R. 1927 All. 106 503 


*————— $.79—U. P. Land Revenue Act (III of 
1904), s. 86—Sale of sirland-—Relinquishment of 
ex-proprietary rights—Subsequent repudiation of 
relinquishment—V endo?'s right to eject vendee— 
Limitation, 

The defendants, simultaneously with a sale of their 
sir lands to the plaintiffs, executed a relinquishment 
of their ex-proprietary rights and the plaintifis took 
possession of the sir lands. At the time of mutation 
the defendants repudiated their relinquishment and 
in proceedings under s.36 of the Land Revenue 
Act their ex-proprietary holding was demarcated. 
Before these proceedings the defendants sued in the 
Revenue Court for ejectment of the plaintiffs and tha 
latter having set up proprietary rights were referred 
to the Civil Court. It was contendgd that the defend- 
ants’ claim was*berrede under s. 79 of the Agra 
Tenancy Act: A 

Held, that the defendants’ #laim wae not extinguish- 
KA by s. ?9of the Act inasmuch as the defendants never 
obtained possession ofthe holding as ex-proprietary 
tenants, and the ex-proprietary holding itself came into 
existence as a defined area only after the termination 
of the proceedings under s. 36 of the Land 
Revenue Act. A Kisuan Sanar v. DALIP Sineu, L. R. 7 
A. 387 Rev.; A. I. R. 1927 All. 126 ' 907 
— ——- §, 97— Registration Act (XVI of 1908), 

8. 28—Kabuliyat, attestation of—Attestation after 

four months om presentation withinefour montha, 

validity of, 


©9676 


, Agra Tenancy Act—contd. 


Under s. 97 of the Agra Tenancy Act the attestation 
ofa kabuliyat by a Revenue Officer not inferior in 
rank to à ganungo in lieu ofregistration makes the 
document legally valid. 

“The provisions of s. 97 read with those of s. 23 of 
the Registration Act require not that the attestation 
should be within fonrgnonths of the execution of the 
document but that the documefit must be presented 
for attestation within’ four months. A MUHAMMAD 
Hanr-ung-RauwaN v. DHARAM SINGH, L. R. 7 A. 415 
Rer. 521 


S. 167—Hyectment of tenant~-Jurisdiction 
-- of Revenue Court —Ejectment by Revenue Court— 
: Suit in Civil Court for declaration, of occupancy 
vight, whether maintainable. 
A person who has been ejected, under a decree of 
a Revenue Court on the ground that he is only a sub- 
tenant cannot maintain a suit in the Civil Court for 
a declaration that he is an occupancy tenant and not 
a sub-tenant. Where a person is liable to pay rent he 
isa tenant within the-meaning of s. 2 (5) of the Agra 
Tenancy Actand the Revenue Court bas jurisdiction 
to eject him. A Param Soku v. DAMBAR, L.R 7 A. 66 


Rev.; A. I. R. 1927 AM. 102 263 
—— s. 167—Jurisdiction of Civil and 





Revenue Courts—Sutt, to eject sub-teuant, dismissal 
of—Subsequent suit for ejectment in Civil Court, 
maintainability of—Sub-tenancy and co-tenancy, 
question relating to, jurisdiction to decide. 
Plaintiffs who were occupancy tenants of a holding 
instituted a suit in the Revenue Courtete eject the 
defendants from a portion of the holding on the 
allegation that the defendants were their sub-tenants. 
The suit was dismissed on the finding that the de- 
fendants were not the sub-tenants of the plaintiffs 
but were joint occupancy tenants with them. Plaint- 
iffs then instituted a suitin the Civil Court to eject 
the defendants from the holding: 


Held, (by the majority, Kanhaiya Lal, J., dissenting)*: 


that the suit was not maintainable in the Civil Court. 

“Per Kanhaiya Lal, J.—The decision of a Revenue 
Court which is not competett to try. a subsequent 
civil suit cannot be set up as res judicata in answer 
to the civil suit unless by express enactment the 
decision of the Revenue Court is given the force ofa 
Civil Court decree. 

“Where a Revenue Court has an exclusive jurisdic- 
tion to determine the question of tenancy or sub- 
tenancy as between persons claiming to be landlord 
&nd tenant, the decision of the Revenue Court on 
that matter is final and excludes the re-opening of 
the same matter in the Oivil Court. 

The Revenue Court has, however, no jurisdietion to 
decide any claim to or questions relating to the 
alleged co-tenaney 6r exclusiye right between rival 
claimants toan occupancy holding. It may incident- 
ally in deciding the*queetien of sub-tenancy go into 


- that matter, but any opinion that it might express on 


that point cannot be regarded as substantially. and® 
ditectly necessary to enable it to come to a final 
decision on the question of the sub-tenancy itself. 

‘A question of title to a tenancy arising between 
rival claimants to that tenancy is a question which 
is- cognizable by a Civil Court. A BALWANT SINGH v. 
SARABJIT, L. R. 7 A. 393 Rev.; 24 A. L.J.1009; 48 A. 
774; A. T. R. 1927 All. 70 /^— 1:983 

: s. 198—C. P. C. (Act V of 1908), s. 11— 
Suit for rent%y some co-sharers—lix parte decree— 
Subsequent suit for rent by same co-sharers—Plea of 





irate 


ENDIAN CASES, ~ 
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payment to lambardars—Right of plaintiffs to sue 

jor rent—Res judicata—Payment 1n good faith. 

' Some of the co-sharers in a mahal brought a suit 
to recover the arrears of rent of a holding and oE- 
tained an ex parte decree. Some years later the same 
*o-sharers again instituted ‘a suit for recovery of 
arrears of rent of the same holding. The defendants 
took the plea that the Lambardars had all along been 
collecting the rents in respect of the patti in which 
the holding in question was situated and that the 
rent for the years in suit had been paid to them by 
the defendants in good faith: 

Held, (1) that the decision in the previous suit 
operated as res judicata in respect of the question 
whether for the years in respect of which that suit 
was brought the plaintiffs were entitled alone to sue 
for the rent of the holding: l 

(2) that from the fact establisbed by the operation 
ofthe doctrine of res judicata in the previous suit 
the right ofthe plaintiffs to collect the rent for the 
years in suit may be inferred, the presumption being 
that a state of things which had been shown to be in 
existence will continue to be in existence and that 
this presumption was sufficient to rebut the presump- 
tion, if any, arising that a Lambardar was entitled to 
collect the rent; 

. (3) that after the decree obtained by the plaintiffs 
in the previous suit the defendants were bound to 
regard the plaintiffs as their landlords and that any 
subsequent payment of rent by the defendants to the 


: Lambardars, even if established could not be regarded 


as having been made in good faith; i 

(4) that, therefore, the plaintifs were entitled toa 
decree in the suit. A SARDAR SINGH v, BAL KUER, L. 
R. TA, 406 Rev.; A. I. R. 1927 All. 145 . 981 


——— —-— & 199—C. P. C. (Act V of 1908), O. XXIII 
r. 1-—Suit instituted within three. months of date of 
-order—Withdrawal of suit—Subsequent suit in- 
stituted after expiry of three months, whether main- 
tarnadle. w 


A suit was instituted in pursuance of an order of 
éhe Revenue Court passed under s. 199 ofthe Agra 
Tenancy Act, within 3 months of the date of the 
order Bui it was allowed to be withdrawn with 
opportunity to bring a fresh suit. A fresh suit was 
instituted within 4 days of the date of the with- 
drawal of the previous suit but more than 3 months 
after the date of the order unders. 199 of the Agra 
Tenaney Act: 

Held, that the subsequent suit was in continuation of 
the previous suit nd was, therefore, not barred by 
the provisions of s. 199 of the Agra Tenancy Act. A 
DARBARI SINGH v. Ram MURAT SINGH, L. R. 8 A, 5 Rev; 
A. l. R. 1927 All. 98, l 516 


©. s. 199— Suit for arrears of rent—Ques- 

tion of title—Direction to institute civil suit, dis- 

obedience of, effect of. | 

Where an order is passed by: a Revenue Court 
under s. 199 -of the Agra Tenancy. Act directing a 
party to asuit for arrears of rent, to institute a suit 
within acertain time forthe determination of the 
question of title raised by him, and that party fails 
to institute such suit, the question of title must be 
decided against him and he cannot take shelter under 
the plea that he was waiting for the result of another 
litigation which was pending when the order was 
made and in which he was impleaded asa party. A 
Lawit v, Tikam SINGH, L. R.8 A. 46 Rev, 4019 





- 
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Appeal (Civil), adinitted as revision, whether oan 
be heard as appeal. See Review 993 





up of. 

A Court of Appeal should not decree a suit for 
ejectment on the ground of abandonment where such 
a ground was not pleaded in the lower Court an 
evidence relating thereto was not gone into. C 
HaRENDRA KUMAR Boss v. KugMADA KINKAR Ray, 44 O. 
L. J. 282; A. I. R. 1927 Cal. 86 835 

——————— Cause of action  aceruing sub- 
sequent to suit —A ppellate Court, power to give relief. 

An Appellate Court should not give a plaintiff a 
deeree upon a cause of action which arose only after 
a suit had been determined and which was totally 
different from that pleaded. C Saros RANJAN SINHA V. 
Jay DunGA Dassr, 44 O. L. J. 263; A. I. R. 1927 Cal. 
56 : 845 
— - Document, admitted by trial Court, 

objection to. See C. P. O., 1908, O. XIIL, rR. 1 968 
New issues raised—Remand for trial 

of new issues, when ordered— Practice. 

Evenif it be competent to the High Court to remit 
a case for re-hearing on an issue not raised in the 
pleadings or suggested in the Courts below, this 
ought only to bedone in exceptional cases for good 
cause shown. B Burka Bat Guaro BHANGE Yv. Qosa 
Muaxt BHANGE, 28 Bom. L. R. 1090; A. I. R. 1926 Bom. 
571 297 
—Practice—Printing of record—A ppel- 

lant, duty of. 

It is extremely desirable that an appellant in con- 
sidering what papers he should get printed must 
remember that there is no rule which says that he 
has only to print paperson which he relies in the 
sense*that he need only print papersin his favour. 
He must print all the papers which he desires to use 
either by way of building up his case or by criticism 
destroying the case cf the other side, that is, every 
document on which he can base any argument to 
show that his appeal should succeed. This may in- 
crease the burden upon an appellant but it is the 
only safe course to pursue, and if the appellant does 
not follow this course he may be faced by the positian 
dhat inthe absence of the evidence relied gipon by 
the trial Court he is unable to advance any argument 
to satisfy the Appellate Court that the decision of the 
trial Court is wrong. A Laro SINGH v. JAGDISH SINGH, 
24 A. L. J. 918; 48 A. 815; A. I. R. 1927 All.62 682 


(Privy Council) —Question of law—Conflict 
of opinion between various High Courts—Substantial 
question of law—Leave to appeale 
The mere fact that there is conflict of opinion on 

a certain question of law among the various High 
Courts does not necessarily render it a substantial 
question of law for the purpose of leave to appeal to 
the Privy Council! O PRAKASH SINGH v. ALLAHABAD 
Bank, Lrp., 3 O. W. N. 987; A. I. R,1927 Oudh 43 


—— Appellate Court—New case, setting 








- 








(Second)—Finding of fact, erroneous, effect 

of 
There is no jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of fact. ¿O 
LACHHMI SINGH v. BIJAIRAS KUER 1035 


~~ ——— Finding of fact—InteP ference. 
There is no jurisdiction to entertain a second 
appeal on the ground of an erroneous finding of fact 
however gross or inexcusable the error may seem to 
be. eO Prac Narain v. KALI OHARAN, 3 O. W. N. 299 
‘Sup, | 1072 
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* e 

Grounds given up at tine of admis- 

ston, whether may be urged at final hearing. 

Where, at the time à second appeal comes on for 
hearing,: certain grounds in the memoramdum of 
appeal are specifically given up, and permission is 
given to the Vakil to urge certain fresh grounds on 
which the appeal iseqdmitted, it is not open to the 
Vakil afterwards when the case comes on for final 
hearing before another Bench tourge the grounds 
which he gave up at the time of admission. 
SwaMINATBA MUDALIAR v. Espramsa Rowruer, 51 M. L. 
J.639; 24 L. W. 764; A. I R. 1927 Mad. 75 328 
—— Jurisdiction--Suit of Small Cause 

nature triedeas regular suit—Question of jurisdiction, 

whether can be raised for first time in second appeal. 

A party who has submitted to the jurisdiction of the 
trial Court as also to that of the Appellate Court 
cannot beallowed in seeond appeal to raise the plea 
Cause 
Court and that, therefore, the trial Court had no juris- 
diction to try the same on the Regular Side. N Sam- 
PAT v. BHUJANG MALI 1071 
— New case, whether can beset up. 

A party cannot be allowed to set up in second ap- 
peal a case which was not set up eitlfer in the trial 
Court or in the grounds of appeal to the lower Appel- 





—————— 


late Court. L LADHA v, KARAN Devi, 8 Lah. L. J. 430; 
27 P. L. R. 628, 268 
Arbitration. 
See O. P, Q.. 1908, O. T, n. 8 998 
See MUHAMMADAN LAW—W AQF 998 
Arbitration Act (IX of 1899). See INTEREST ACT, 
1839, s. 1 238 


s. 19—S1tay of suit—Discretion of Court 
Necessity of deciding questions of law, whether 
ground for refusing stay. 

Though arbitrators are not deprived of their juris- 
diction merely because questions of law have arisen 
between the parties, yet when an application is made 
to a Court for stay ofa suit under s. 19 of the Arbi- 
tratien Act, the Court las a discretion to refuse the 
‘application for stay where points of law more fitted 
to be decided by aJudge than an arbitrator, have to 
be decided in the ease. S Horraxp Bounay Tranivea 
Oo. v. Essarpas DHARAMCHAND, 19 S. L. R. 162; A. I. R. 
1926 Sind 286 151 


Benaml—Burden of proof. 

The burden of establishing that an ostensible owner 
in whose name the deeds stand is a benamidar for 
another is upon the party who alleges it. The person 
who alleges that property conveyed to another belongs 
to him must prove his allegation and prove it beyond 
reasonable dowbt. O BANSIDHR v. Mata Dix, 3 O. 
W. N. 849 " 303 
transaction, proef gf. See EVIDENCE Act, 1872, 


s. 167 129 


Bengal Alluvion and Diluvion Act (IX of 1847), 
s, 6—Bengal Land Revenue Assessment (Itesumed 
Lands) Regulation II of 1810, s. 24-Order 
declaring liability of lands to assessment -Suit to 
contest order—Limitation. 

A suit to contest an order of the Board of Revenne 
under s. 6 of the Bengal Alluvion and Diluvion Act 
declaring the liability of lands, claimed as part ofa 
permanently settled estate, to assessment of revenue, is 
not barred by the one year's rule of limitation laid 
down ing. 24 of the. Bengal Land Revenue Assess- 








ae 
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* Bengal Alluvidn and Diluvion Act —concld. 


e. . 
ment (Resumed Lands) Regulation, 1819. C SsoRETARY 
oF Srate FOR INDIA v. RADHA Kanta Arcu BAHADUR, 30 
C. W.N. 774; 43 O. L. J. 542; A. I. R. 1926 Cal. 924; 
53 C. 962 728 


Bengal Decennial Settlement Regulation (VIH 
0117993), 5. 4. Seo BENGAL PERMANENT SETTLEMENT 
REGULATION, 1793,8. 1 . 211 


Bengal Excise Act (V B. C. of 1909), s, 46— 
Excise offence—Statement to  Exeise Officer, 
admissibility  of—Opinion of  Ezxcise Officer— 
Search witnesses, duty of Magistrate to cati ——Pro- 
secution, to be fairly conducted. 

In a prosecution for an offence under the Bengal 
Excise Act statements obtained from the accused 
by Excise Officers after the'accused had been taken 
to the excise barracks and was in the custody of the 
Excise Officers are not admissible in evidence as they 
cannot be considered (o be voluntary. i 

The opinion of an Excise Officer that a person 
accused of illicit sale and possession of cocaine hada 
reputation of being a dealer in such article on a large 
scale is wholly inadmissible in evidence. 

A Magistrate should insist on the production in 
Court of the witnesses who were present at the search 
of the accused's premises, where the gnly witness of 
the search examined is & person who stands well with 
the Excise Authorities. : 

Prosecutions should be conducted fairly and square- 
ly and nothing should be doneto give grounds for 
complaints on the part of the accused Va RU 
C Barası Monr Das: v. Euprror, 30 C. W. N. 854; 53 
C. 706; A. L R. 1926 Cal. 1163; 27 &r. L. J. 1329 401 


+ 
Bengal Land Revenue Assessment (Resumed 

Lands) Regulation (HE of 1819), ss. 5, 6, 7— 

Limitation Act (IX of 1908), Sch. I, Art. 149— 

Application for assessment of revenue—Limitation 

—Assessment proceedings. 

An application by Government under Bengal Land" 
Revenue Assessment (Resumed Lands) Regulation, 
1819, for assessment of revenue is not a suit so as to 
make Art. 149 of Sch. I of the? Limitation Act applic- 


able, 


A proceeding under Bengal Land Revenue Assess- 
ment (Resumed Lands) Regulation, 1819, may be 
subject to being quashed in the ordinary Courts of 
Law ifit has been tainted by fundamental irregu- 


' larity. C MaHaBUNNESSA BIBI v. SECRETARY OF STATE 


wy 


FOR INDIA, 53 C. 561; A.I. R. 1926 Cal. 1064 334 


———.—— 8,24. See BENGAL ALLUVION AND DILUVION 
Aor, 1847, s. 6 728 


Bengal Land Revenue Sales Act (XI of 1859), 
S. 33—Annulment of sale—Substantial injury, 
absence of-——Omission to ragse pofht before Com- 

issioner, effect of—Misdeseription of area in 
notice, whether vitidtes sle. 


In view of the provisions of s.33 of the Bengale 
Lahd Revenue Sales Act, 1859, a suit to set aside a 
revenue sale isnot maintainable where there is no 
allegation or proof that the plaintiff has sustained 
substantial injury by reason of the irregularities in 
the sale, and the plaintiff had further omitted to 
specify those irregularities in his appeal to the Oom- 
missioner. i 

Where the intention of a Collector to sella whole 
residuary share is clear, the fact that the area of the 

roperties was misdescribed in the notice of sale 
does not rendor the gale invalid, - 


INDIAN OASES, 


[1928 
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A sale held under the Bengal Land Eevenue Sales 
Act, 1859, should not be allowed to be impeached for 
trifling errors not substantially affecting the price 
fetched for the properties. P C JacapisHwWAR NARAYAN 

ev. MuBAMMAD Haziq-Hossarn, A. I; R. 1926 P. C. 126; 31 
O. W. N. 107; 51 M. L. J. 815; 440. L. J. 515; 53 L A. 
246; 8 P. L. T.1; 38M. LL, T. 5 . 930 


Bengal Patni Taluks Regulation (VIII of 1819), 
SS. 5, 1h—Bengal Tenancy Act (VIII of 1885), 
s. 195 (c)—Sale of patni--Unregistered transferee 
of tenant—Right to set aside sale—Landlord not 
suing for rent in one year—Remedy under general 
law, whether lost. 

_ An unregistered transferee of a tenant has an 

interest independently of the Regulation and can 

impugn a sale under the Regulation if it is void on 
account of illegality or fraud. 

Until the conditions prescribed in s. 5 of the Bengal 
Patni Taluks Regulation are fulfilled, a landlord is not 
bound to recognise a transfer by the tenant and he can 
continue to hold the recorded tenant liable for the 
rent. 

A landlord who does not realise his rent within one 
year, though he loses the summary remedy under the 
TEENS can recover the rent under the general 

aw, . 

The purchaser under & private arrangement from 
a recorded tenant isa representative of the recorded 
tenant and is, therefore, bound bya decree passed 
against the latter in the absence of fraud. Pat ABDUL 
GAFFAR v. F. D. Downina, A. I. R. 1926 Pat. 465; 5 
Pat. 415 893 


Bengal Permanent Settlement Regulation (| 
of 1793), s. 1—Bengal Decennial Settlement Regu- 
lation (VIII of 1798),s. 4—Confiscation of zemindari 
—-HRe-settlement with heirs—Taluas, whether independ- 
dod of zemindari—'Decennial taluq', mean- 
ing of. 

A talug cannot be held to be independent merely 
from the fact that in the reports made and proceed- 
ings condueted under the then existing Regulations 
% is referred toas a ‘decennial taluq.' 

The (nct. that dowls were taken from the holders 
ofthe talugs after the confiscation of a zemindari 
does not make the talugs independent, ifin point of 
fact at the Decennial Settlement or in pursuance of 
the Regulation relating thereto separate engagements 
had not been made in respect of them. 

On confiscation a zemindari does not merge in the 
permanent right o£ a Government so as to render the 
subsequent settlement of the estate with another the 
creation of a new zemindari. 

The question whether there was merger of a 
zemindari on confiseation is a mixed question of law 
and fétt and has to be decided upon a construction 
of the order of confiscation, the order by which the. 
estate was re-settled, the interest which the Govern- 
ment was capable of holding at the time of con- 
fiscation and other pertinent matters. © BIRENDRA 
Kisnore MANIKYA v. DURGA SUNDARI OHOWDHURAMNI, A. 
I. R. 1927 Cal. 136 211 


Bengal Rent Act (X of 1859),s. 6. See BENGAL 
Tenancy Aar, 1885, s. 19 862 


Bengal Tenancy Act (VIII of 1885), 58. 19, 181 
— Bengal Rent Act (X of 1859), s. 6-—-Occupancy 
rights acquired before passing of Bengal Tenancy Act 
over chakran lands, whether subsist after Act— 

. Private and public lands: " 
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Under the provisions of s. 6 of the Bengal Rent Act, 
1859, occupancy rights might be acquired even in 
chakran lands. 

Occupancy rights acquired in chakran lands before 
the passing of the Bengal Tenancy Act are protected 
by the provisions of s. 19 of the Act. 

The provisions of s. 181 of the Bengal Tenancy Act 
relate to the prevention of occupancy rights during 
the continuance of the Act itself and do yet affect 
rights acquired under the provisions of s. 6 of the 
Bengal Rent Act, 1859. 

Rights acquired over chakran lands of a private 
nature do not in this respect stand on a different foot- 
ing from rights acquired over chaulkidari chakran 
lands which are of a public nature. © KHETRA Monon 
Grose v. LAKHI KANTA Par, 44 O.L. J. 271; A.L R. 
1927 Cal. 46 862 
—-———$. 26—Suit for ejectment of occupancy 

holding—Existence of heirs of tenant, effect of. 

A suit by alandlord under s. 26 of the Bengal 
Tenancy Act for khas possession of land should be 
dismissed as soon as it is found that the occupancy 
tenant had died leaving an heir, and it is quite 
unnecessary for the Court in such a suit to decide 
who the preferential heir is. C HARENDRA Kumar 
BOSE v. KHEMADA KINKAR Rav,44 G. L. J. 282; A. I. 
R. 1927 Cal. 86 835 
————- $, 30--Bhaoli and naqdi rents— Enhance- 

ment of rent—Single or separate holdings, test for 

determining. 

Ifthe same land is held by a tenant on payment 
ofrent, partly in cash and partly in kind and there 
is no distinction as to the portions of land for which 
bhaoli or, naqdi rents are paid, the holding must be 
treated asa single holding and s. 30 of the Bengal 
Tenancy Act would not apply. 

Again where the landlords and the tenants agree to 
treat the different classes of lands paying bhaoli and 
magdi rents as a single holding, the Courts can pro- 
ceed to execute deerees obtained for both bhaoli and 
naqdi rents as rent-decrees. But where parties do 
not agree that each class of land forms a single hold- 
ing, no presumption can be raised and the Oourt has 
‘to débide the question upon the facts and cireumstÉnces 
of each case. Where the Survey khatian shows that 
the bhaoli and naqdi lands are distinct and separate 
and the different classes of land are entered in sepa- 
rate khatas, the presumption is that they form separate 
holdings and ina suit for enhancement of the nagdi 
rent under the provisions of s. 30 (b) of the Bengal 
Tenancy Act it would be for the tenant to show that 
the bhaoli and nagdi rents formed a single holding. 
Pat Ram KALI Kvan v. MADAN Moman Lan, A. I. R. 
1927 Pat. 108 995 
————- $8 30, 35—Enhancemtnt of regt— 

Discretion of Court —F'ailure of landlord to comply 

with terms of tenancy, effect of. 

Section 35 of the Bengal Tenancy Act gives the 
Courts a discretion to refuse enhancement of rent 
where if would be unfairand inequitable. 

Where a holding is held on acash rent and one of 
the conditions of the tenancy is that the landlord 
would be entitled to realize the stipulated rent only 
so long as he maintains the irrigation works in pro- 
per order and the works are not kept in order, the 
Courts have a discretion to refuse enhancement of 
rent which is applied for under s. 30 (b) of the Bengal 
Tenancy Act on the ground of a rise in prices. Pat 
SHAMDUFT SINGH v. GAJADHAR Prasan, 7 P.L. 2023 
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S. 65 —Decree for rent obtained by 

person who has ceased to be landlord—Holding, 

whether can be sold. n 

The right to proceed to sale under s. 65 of the Bengal 
Wenancy Act is dependent on the existence of the 
relationship of landlord and tenat at the time when 
the remedy provided by law is sought to be enforced. 
To acquire the right which the section gives, not only 
the person obtaining the decree must be the landlord 
at the time, but the person seeking to execute it by 
sale of the tenure must have the landlord's interest 
vested in him. In other words, the right to bring the 
tenure or holding, as the case may be to gale exists so 
long as the relationship of landlord and tenant 
exists. x 

Where a decree for rent is obtained by a person 
who at the time when the decree is passed has ceased 
io bea landlord in respect of the holding, the decree 
is only a money-decree and the holding cannot be sold 
in execution of such a decree under s. 65 of the Ben- 
gal Tenancy Act. At a sale in execution of such a 
decree the right, title and interest of the judgment- 
debtor alone passes and the person who is the land- 
lord at the time when the sale takes f4ace is, not 
bound to recognize the sale. Pat Ram KALI Kvar v. 
MADAN MOHAN Las, A. I. R. 1927,Pat. 108 995 


S. 70 (2), (4)—Appraisement pro- 
ceedings— Notice to parties, service of—Report to 
Collector—Opportunity to parties to make objections 
— Procedure p 


There is nothing ip sub-s. (2) of s. 70 of the Bengal 
Tenancy Act which requires that notice should be 
served personally upon the parties and no particular 
method of serving the notice is prescribed in the Act. 
In order to comply with the provisions of the section 
all that is necessary is that the parties should in one 
manner or another be given notice of the fact that 
t amin is about to make an appraisement. Xor 
instance if the amin goes to the village and gives 
notice to all and sundry either by informing them 

epersonally or by leaving n8tices at their houses that 

he is about to make the appraisement, that is prima 
facie a compliance with the provisions of the section. 
If that is done then it lies upon those who complain 
that the section has not been complied with to come 
forward and give evidence that theyin fact had no 
notice. i 

Where the provisions of sub-s (2) of s. 70 of the 
Bengal Tenancy Act have been complied with, the 
Oollector is not bound to give a fresh notice to the 
parties under sub-s. (4) of the section. It is enough 
if sufficient time is given before the Collector passes 
his final order to enable the parties. to come forward 
and make their oBjectiong. Pat DINDAYAL SINGH r. 
Rar KESHWAR NARAIN, (1926) Pat. 258; A. I. R. 1996 
Pat. 495 t. * 991 


-——e-—— — 8. 103B, Chap. X—Record of  Rights-—Pre- 
sumption— Land in Municipal area. i 
In the absence of any notification such asis con- 

templated by s. ! of the Bengal Tenancy Act the 





e mere fact that certain land is sitüated within a 


Municipal area is not sufficient for holding that 
Chap. X ofthe Bengal Tenancy Act does not apply 
to it. C IswAR HANDRA AGRADANI V. JOGENDRA LaL 
Roy, A. I. R. 1927 Cal. 126 137 


—— —- 88. 103B, 104H, 104J— Reco' of Rights 
—Eniry as to area, whether conclusive—Entry when 
to be presumed to be correct—Rebuttal, 


1080 
Bengal Tenancy Act—contd, 


An entry in the Record .of Rightsas to area is not 
conclusive under s. 101J of the Bengal Tenancy Act. 
Such an entry can only be presumed to be correct 
under s. 103B of the Act until the contrary is 
proved. sí 

It is,.therefore, «pen to an under-raiyat in answer 
to a suit for ejectment to prove that the holding from 
which he is sought to be ejected forms part of a 
largerhholding. C Uma CHARAN PANDA v. LAKSHNI 
NARAYAN PANDA, A. I. R. 1927 Cal. 214 498 


S, 105—Construction of document—Putni 
patta—''Lot," meaning of — Additional rent for 
additional area—Burden oj proef. 

“In the parlance of putni pattas the word “lot” means 
a group of villages. Where, therefore, a putnidar is 
in possession of certain villages claiming that they 
are included in the "lot" mentioned in his patta and 
the allegation is supported by the Record of Rights, 
the zemindar is not entitled to claim additional rent: 
for additional area on the ground that the patta is 
restricted only to the village ‘mentioned specifically 
in itand does not include the other villages in the 
possession of the putnidar unless he challenges the 
correctness’ of the Record of Rights and proves that 
the "lot" mentioned .in the patta „includes only one 
village. G ARUN CHANDRA SINHA BAHADUR v. HEMANTA 
Kumar BANERJEE, 30 C. W. N. 906, 663 


~ $8,178 (1) (a), (c), 179—Stipulation for 
re-conveyance in lease to putnidar—Similar covenant 
in sub-lease by putnidar— Covenant Vif sub-lease, whe- 
ther invalid—Covenani for rg-comveyance, whether 

‘runs with the land'—Rule of parpetuities, whether 

applies to covenant to re-convey. 

A stipulation between a putwidar and his lessee 
that the lessee shall re-convey to the putnidar such 
portions of the.demised land as the putnidar may 
require is not invalid under the provisions of s. 178 
(1) (a) and (c) of the Bengal Tenancy Act where the 
putnidar has himself entered into a similar estipula- 
tion with the proprietor inasmuch asthe lands in 
the hands of the puinidur are subject toe the oblig 
gation to re-convey to the proprietor and it is not 
possible for the putnidar to create any inferior 
interest in the lands except burdened with the con- 
ditions which he himself was bound to observe. 

The rule against perpetuities is directed against 
the creation of interests in lant which will not have 
effect within a certain period and does not invali- 
date a covenant in a lease-deed for re-conveyance to 
the landlord if so required. 

A, covenant for re-conveyance of land is not a 
covenant running with the land inasmuch as it is a 
positive covenant and not one which restricts the user 
of the land. A pdsitive coyenant Wever runs with the 
land either in law or in equity. C JOGESH CHANDRA 
e ROY v. ASABA KHATUNg 44 O. L. J. 220; A. I. R. 1927 





Cal. 41 a6 
»—— ———- 8$. 181. See BENGAL Tenancy Act, 1885, s. 19 
862 

- $. 195 (c) See Bencan PATNI TALUKS 
REGULATION, 1819, s. 5 893 


Sch. fil, Art. 3—Landlord auction-pur- 
chaser—-Dispossession of tenani— Suit by tenant. 

Per Cuming, J., (Page, J., contra).—~Article 3, 
Sch. III, Bengal Tenancy Act, does not apply where 
the dispossession by the landlord is not effected by 
him as landlord but inthe capacity ofan auction- 
purchaser, : 


INDIAN CASES. 


(1926 
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Per Page, J.—If the relationship of landlord and 
tenant existed at the time of dispossession, it is 
immaterial for the purposes of Art. 3, Sch. ILI of the 
Bengal Tenancy Act, in what capacity the landlord 
took possession. © SATISH OHANDRA BANDOPADHYA vV. 
Hassu ALI Kazi, A. I. R. 1927 Cal. 109 


Berar Land Revenue Code, 1896, ss. 38, 59— 
Revenue Officer-—Order of ejectment—Land claimed 
by encroacher--Limitation—Bombay Land Revenue 
Code, decisions under, value of. 

Section 59 (3) ofthe Berar Land Revenue Code 
which gives jurisdiction tothe Revenue Officer to 
summarily eject encroachers on what are admittedly 
Government lands covered by the expression ‘un- 
alienated lands’ does not empower him to exercise 
that jurisdiction in respect of lands in or over which 
any rights of private individuals may be established. 

‘An order passed without jurisdiction is void, and 
law does not compel a litigant to sue to set it aside. 

As the whole of the Berar Land Revenue Code 
including ss. 38 and 59 has been copied from the 
Bombay Land Revenue Code of 1879, a construction 

ut upon the sections in the Bombay Statute may 
bé taken as a guide to the construction of the corres- 

ponding provisions of Berar Land Revenue Code. N 

SECRETARY OF STATE FOR INDIA v. BAGMAL KISHANDAYAL, 

9 N. L. J. 198; A. I. R. 1927 Nag. 10; 22N. L. R. 2 

2 
S.  221—Ante-jahagir tenant—Nafargai, 
entries in, evidentiary value of—Applicability of 

_ $. 221 to jahagir, whether question of fact ahd can be 
raised in appeal. 

Privity of estate whether by inheritance or purchase 
is à question which must be proved like ‘any other 
fact; it cannot be thesubject ofa legal presumption 
merely. l 

Nafargats showing a chain of cultivators of land 
do not prove in themselves whether each successor 
came upon the land under a derivative title or 
independently of the landlord. Though so long as 
each cultivåtor held the land it might be presumed 
under s. 109 ofthe Evidence Act that his tenancy has 
& @pntinuance, there is no presumption that his 
successor is a transferee from him. 

The applicability of s. 2210f the Berar Land 
Revenue Code io a land in a jahagir is dependent on 
proof of facts attending the introduction of the 
Survey Settlement in the jehagir and cannot, there- 
fore, be allowed to be raised for the first timesat the 
stage ofappealk N RAMOHAND v, RatnanaTH MAHARAJ 
SAUSTHAN 674. 


Bihar and Orissa Public Demands Recovery 
Act (IV of 1914), s. 46—Benami patnidar—Sale 
against recorded patnidar, effect of—Marfatdari 
receipts, whether create tenancy. 

‘Marfatdari receipts do not constitute the relation- 
ship of landlord and ‘tenant between the payer and 
the payee, nor any recognition of the right as a tenant 
in the payee. . 

Where a tenure is sold by a landlord for arrears 
of rent due therefor in a proceeding against a recorded 
tenant the purchaser acquires the tenure free from any 
incumbragces created upon it by the defaulter. The 
whole tenure passes at sucha sale including the 
interest of a transferee of the recorded tenant who has 
not been recognised by the landlord and who has . 
not been recorded. An unrecognised transferee of a 
landlord has no right to impugn a sale in proceedings 
against the recorded tenant onthe ground that he 
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was not made a party to the proceedings relating to 
the sale. Pat ABDUL, GarraR v. F. B. DOWNING, A, 
I. R. 1928 Pat. 465; 5 Pat. 415 893 


: . 
Bombay District Municipal Act (ll! of 1901), 


88. 26. (5), 38— New Board—First meeting—Chief 
Officer of Municipality, power to convene —Chaárman, 
whether should vacate chair on election ofe President 
— Proceedings, validity of. 

Inasmuch as there was no provision in the Bombay 
District Municipal Actas it stood before amendment 
as to who should convene the first meeting after a 
new Board came into existence, a meeting of the 
Councillors convened by the Chief Officer of the Muni- 
cipality beforethe amendment of the Act cannot be 
declared to be illegal, even though he had already 
called a meeting in which a Chairman had been 
elected and that meeting had been adjourned sine 
die. 

By virtue of the provisions of s. 38 of the Bombay 
District Municipal Act the proceedings of a Munici- 
pality are not vitiated by reason of any disqualifica- 
tion of the Chairman in acting as the President or 
Presiding Authority of the General Meeting after the 
President’ is elected. l 

Quære.—Whether it is obligatory on the Chairman 
to vacate the chair as soon as a new President is 
elected. B BasayA NURNDAYA DHANDVATI v. MuRGAYA 
Somaya JANGIN, 28 Bom. L.R. 1184; A. I. R. 1926 
Bom. 516 454. 


transit through Municipality, whether liable to pay 

octroh | duty—Non-payment, whether  offence— 

Master, liability of, for acts of servants —- Knowledge 

of master, inference from — conduct — Defraud, 

meaning of. < 

Bye-law No. 1 of the bye-laws framed by the 
Kalyan Municipality under s. 48, sub-s. (1) (7) of the 
Bombay District Municipal Act, though primarily 
applicable to goods imported for use and consumption 
within the Municipal limits covers also goods in 
transit andsuch goods also are, therefore, liable to 
the payment of octroi duty within the mearfng of 
s. 77 (2) of the Act though the duty is paid in such 
cases merely as a deposit to be refunded afterwards. 

Where an accused knew that his lorry drivers used 
to drive straight on with the accused's goods through 
the limits of a Municipality without giving the 
Municipal Officers a chance of inspecting the con- 
tents of the lorries, and was system&tically shutting 
his eyes to the conduct of his drivers, it 1s open to 
the Courts to infer connivance and consent of the 
accused to the conduct of his servants. The word 
‘defraud’. is used in s. 77 (2) of thé Bombay Djstrict 
Municipal Act in its popular sense of wrongfully 
depriving a person of some right or property to 
which he is entitled whether deceitfully or not, and 
not in its ordinary legal sense which involves the 
two conceptions of deceit and injury to the person 
deceived. B EMPEROR v. Harsivan VALII, 28 Bom. L. 
R. 115; 50 B. 174; A. I R. 1926 Bom. 231; 27 Cr. ree 
oe s. 155—Daily fine for prospective dis- 

obedience, legality of-—Previous conviction, necessity 


Fader s. 188 of the Bombay District Municipal Act 
a Magistrate cannot impose a continuing daily fine 
wher@ there has been no previous conviction. 

In the absence of 8 clear statutory enactment 
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empowering a Magistrate to do so, he cannot sentence 
a person to pay a fine for a prospective offence, and. 
can impose a daily fine only for failure or dis- 
obedience which is proved to have continued’ for a 
certain period after the date of the first conviction, 
or after the date of such notice qrrequisition as may 
be required by the enactment.. B EMPEROR v. DHARALA 
MANGAL Jama, 28 Bom. L. R. 1040; A. I. R. 1926 Bom. 
526; 27 Or. L J. 1328 - 400 


Bombay High Court Circular No. 69, non- 
compliance, effect of— Circular, whether has force 
of law. 

Circulars .issugd by a High Court do not stand on 
the same footing as rules which are passed in accord- 
ance with the procedure prescribed by the O.P. Q, 
They have not got the force of law unless they are 
passed under some enactment which gives them such 
force. 

Bombay High Court Cireula? No. 69, cl. 7, has not 
got the force of law and non-compliance of the same 
does not prevent the interests ofa Hindu son from 
passing to the auction-purchaser in a sale under a 
decree against the father. B DavaANAND PANDURANG 
NERKAR v. Dasi Narayan Nerxar, 28 Bom. L. R. 1082; 
A. I: R. 1926 Bom 518; 50 B. 793 754 


Bombay Land Revenue Code (Act V of 1879), 

Ss. 160— Attachment of khoti lands by Government 
Khot's right to sue for possession on unauthorised 
alienation by tenant—Khoti nisbat lands of Kolaba 
District, Glaenation of—Tenant's powers—Pre- 
sumption. 





A temporary „attachment of a village does not 


affect the other rights which a khot of the village 
might have independently of the right of manage- 
ment. Therefore, a watandar khot can suefor posses- 
sion of his khoti nisbat lands which have been alienated 
by the tenant without his consent in spite of an 
fitachment of the land by Government under s. 160 
of the Bombay Land Revenue Code. 

Throughout the Kolaba District the presumption is 
that agenant of a khot has no unrestricted right of 
alienation and the burden of proof is on the tenant to 
show that an unrestricted right of alienation exists in 
a village within that District. B PURSHOTTAM KHUSHAL 
SHET Guiur v, GaNPATI Gopat Rissen, 28 Bom. L R. 
750; 50 B. 306; A. I. R. 1926 Bom. 410 794. 


Buddhist Law, Burmese—Inheritance—Death of 
adoptive father—Kittima adopted son, whether can 
claim auratha son's share. 

Under the Burmese Buddhist Law, a kittima adopt- 
ed son is not entitled to claim from the adoptive 
mother, on the death of the adoptive futher, the 
auratha son's quarter share of thg estate of the adop- 
tive parents. R*MavuxaeDo AN v. Ma Dwe, 4 R, 184: 
A. I. R. 1926 Rang. 148; 5 Bur. L. J. 122 (F. B.) 621 


* 

— Inhervtance—Re-marriage of mother 
* after death of father—Right of children to claim 
partition —Shares of eldest and younger children? 

Under the Burmese Buddhist Law if the mother 
re-marries after the death of the father, the eldest son, 
if he has not already taken a quarter share of the joint 
estate as auratha, becomes entitled to a quarter share 
ofthe estate, and the children other than the eldest 
child similarly become entitled to a quarter share 
collectively in the joint estate. R Mauxe Po KIN v. 
Maune Tun Yis, 4 R. 237; A. I. R. 19326Rang 211 4 
Orasa child--Kittima child, whe- 
ther can claim status of orase. 














a wama 


* 
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An “orasa® child is the eldest born child capable 
of undertaking the responsibilities of a deceased 
parent, and the status of such child does not depend 
upon he child, if a son, surviving the father or, if 
a daughter, surviving the mother. 


INDIAN GASES. 


Where there are only kittima children and no* 


natural child, the *fiwst kitgma child, if a female, 
hasa right, after the death? of the father, to claim 
immediate partition with her adoptive mother in 
respect óf a fourth share in the joint estate of her 
adoptive parents. R Ma Tug: v. Ma Mya, 5 Bur. L. 
J. 70; A. I. R. 1926 Rang. 146 565 


Burden of proof. 

A question of onus of proof is mt very material 
after the whole of the evidence has been adduced by 
the parties and gone into in the case. C Iswar 
OHANDRA AGRADANI v. JOGENDRA Lau Roy, A. I. R. 1927 
Cal. 126 137 
—— —— Both parties adducing evidence— Question of 

burden of proof immaterial, 

Where both sides have adduced evidence in support 
of their respective allegations, the question of burden 
of proof becomes immaterial. A DALLE v. AMIRA 827 


Burma Hawvitual Offenders Restrictlon Act (II 
of 1919), ss. 3, 7—Burma Opium Law (Amendment) 
Act (VII of 1909), «.8 - Cr. P C. (Act V of 1898), s. 
110—Restriction order, whether can be passed 
against person who earns his Ung by unlawful 
sale of opium. | 
Section 3 (1) of the Burma Habitual Offenders Res- 

triction Act applies to cases in whicl? & person can 

be called upon under s. 110 ofthe Cr. P. O. to show 

cause why he should not be ordered to execute a 

bond for his good behaviour but it does not apply to 

cases which come under s. 3 ofthe Burma Opium 

Law (Amendment) Act. A restriction order under 

8.7 of the Burma Habitual Offenders Restriction Act 

cannot, therefore, be passed in a case coming under 

s. 3 of the Burma Opium Law (Amendment) Act. R 

Emperor v. Naa Kyaw Hia, 5 Bur. L. J. 78; 4 &. 123; 

A. LR. 1926 Rang. 182; 27 Cr. L J. 1402 714 


Burma Opium Law (Amendment) Act (VIlof 
1909),s. 3. See Burma HABITUAL OFFENDERS Res- 
TRICTION AcT, 1919, s. 3 714 


Carriage of goods—- Railway Company—Risk Notes 
Forms B and H—Fire caused by wilful neglect— 
Liability of Railway Company. 

The provisions of Risk Notes Forms B and H are 
intended to protect a Railway Company from loss of 
any kind arising out of fire, whether that fire is 
caused accidentally or by the “wilful neglect” of the 
Railway Company's servants. L Narsincu DAS-BALDEO 
Das v. G. LP. RAJLWAY Co., 7 Lah. 319; A. I. R. 1926 
Lah. 341;27P.L.R.507 è : 329 


Gaste Disabliitiee Removal Act (XXI of 1850)— 
Daughter of Hindu convert to Muhammadanism, 
right to inherit from father. . 


The Caste Disabilites Removal Act of 1850 accords 
protection only to a person who has renounced or has 
been excluded from the communion of his former 
religion or has been deprived of his caste and does 
not relieve from forfeiture any other person who 
may be affected by such a change. 

A Hindu daughter cannot inherit from her father 
who has been converted to Muhammadanism. M 
SUNDARAMMAL v. AMEENAL, 24 Ja, W. 675; (1926) M. W. 
N. 952; A; I. Ri 1927 Mad, 72 867 


[1936 ` 


C, P, General Clauses Act (| of 1914), s. 12 
(1). See O. P. TENANCY Aor, 1920, s. 11 669 


C. P. Land Revenue Act (|| of 1917), s. 188— 
Suit for arrears of rent—Lambardar'’s right, nature 


of. 
A lambardar's suit for arrears of rent isa suit to 
enforce the right" of the landlord and not his personal 
right. All the right that the lambardar may be said 
to have,is to represent the landlord while he holds 
his office and such right comes to an end as soon as 
he vacat™ it. N TEMPLE OF SHRI RAMCHANDRA v. 
KANHAIYALAL, 22 N. L. R. 11; A.I. R. 1926 Nag. 244 
357 
C. P. Stamp Law Rulings Circular No. 7. See 
STAMP Act, 1899, s. 2 (5) (c) 631 


C. P. Tenancy Act (| of 1920), s. 6 —Mortgage of 
occupancy right before Act—Foreclosure after pass- 
ing of Act—Malguzar, right to eject mortgagee— 
Vested,right. 1 
A malguzar has no right to ejecta mortgagee of 

an absolute occupancy rightafter the passing of the 

new C. P. Tenancy Act where, although the mortgage- 
was prior to the Act, foreclosure took place only after 
the passing of the Act. N Gorar Rao v. Har PRASAD, 

9 N. L. J. 192 767 

S. 11— Occupancy holding—Female tenant— 

Succession—Sapindas of husband, whether entitled 

io succeed to exclusionof her paternal or ‘maternal 

relations—-C. P. General Clauses Act (I of 1914), 

s. 12 (1)—Words of masculine gender, whether 

include females. . 

Provisions cfs. ll of the C. P. Tenancy Actas to: 
inheritance are to be read as applicable to *male as 
well as female tenants mutatis mutandis and the 
interest of a female occupancy tenant must, conse- 
quently, on her death pass by inheritance isi accord- 
ance with her personal law which inthe case of a 
married Hindu female tenant who owns her tenancy 
in absolute right must necessarily be that branch of 
Hindu Law which governs the devolution of a married 
woman's siridhan according to the School to which 
she belongs. 

Section 11 ðf the C. P. Tenancy Act and its second 
proviso read together, when applied to the devolution 
of a warried Hindu female's tenancy right, limit:€he * 
heirship primarily to the husband's line of sapindas 
in ascent or descent from him and further restrict 
it to seven degrees of kindred from the husband of 
the female tenant. N Bnaawax Das v GAJADHAR, 9 N. 


L. J. 221; 23 N.L R. 8; A. I. R. 1927 Nag. 68 669 
— — —— Sch. Il, Art. 1. See LANDLORD AND TRNANT 
537 


Charge—Provision by testator in Will directing 
heir to pay maintenance to named person, whether 
creates charge. 

A glause ina Will bya testator directing his son 
to pay maintenance to a person at a certain rate does 
not create a specific charge on the inheritance but 
merely imposes an obligation upon the son to make a 
payment for the maintenance of the person specified. 
M ALAMELU AMMAL v. Raga, 24 L. W. 485; A. I. 2. 1926 
Mad. 1167 454 


echota Nagpur Tenancy Act (VI of 1908), ss. 61 
(2), (8), 139 (2)—Suit to correct entry in Record 
of Rights—Jurisdiction of Civil Court—Commuta- 
tion of rent, Revenue Officer's jurisdiction to allow. 
A suit by a landlord in a Civil Court for a declara- 

tion that rent in respect of certain land was payable 

wholly in cash and not partly in kind and partly in 
cash as entered in the finally published Rec8rd of 


Vol. 98] 


Chota Nagpur Tenancy Act—conald. 


Rights is barred under s. 139 (2) of the Chota Nagpur 
Tenancy Act and does not oust the jurisdiction of 
“the Revenue Officers to allow commutation of rent. © 
RAKHAL CHANDRA CHATTERJEE v. BAJISANTHAL, 23 C. W. 
N. 372 > 837 


Civil procedure—Admission of party—Court, whe- 
ther bound to act upon. 
A Court is entitled to disregard the admission ofa 


party ifthe Oourt finds the truth inconsistent/with | 
such admission. A Buawant Prasap v. HAKIMULLAH, | 
821 


A. T. R. 1927 A11.175 
Multiplicity of suits—Court, duty of. See 
PROBATE AND ADMINISTRATION Act, 1881, s. 90 (3) 
915 


Civil Procedure Code (Act V of 1908),s. 11, See 

AGRA Tenancy Act, 1901, s, 198 961 

s. 11—Co-defendants— Res judicata. 

A finding in & previous suit will not operate as 
res judicata in a subsequent suit between parties 
who were co-defendants in the previous suit where 
the Court was not in the ‘previous suit adjudicating 
on the rights of the defendants inter se. M PRATAPA 
SINGH Rasan Banis v. Stvasr Rasan Saurs, (1926) M. 
W. N. 793; 51 M. L. J. 652; A. I. R. 1927 Mad. 50 

4 442 
— S$. M—Muhammadan Law—Dower—Widow 
in possesston of estate of husband in lieu of dower 

—Decree for possession obtained by heirs on 

payment of unpaid portion of dower—Subsequent 

suit for possession without payment, maintainability 
of —Interest, claim as to, not put forward in previous 
suit—Res judicata—Interest, when to be allowed— 

Accounts—Allowance for collections. 

The heirs 6fa deceased Muhammadan instituted a 
, suit for recovery of their shares in the estate of the 

deceased from his widow who was in possession of 
the estate in lieu of her dower-debt and obtained a 
decree conditional on payment of a certain amount 
which was found still due from the estate to the 
widow. They failed to make the payment and the 
widow continued to be in possession. Mbre than 
twelve years after the date of the decree they institut- 
ed'anobher suit for recovery of their shares in the 
estate on the allegation that the amount due to the 
widow had by that time been paid off out of the 
profits of the estate : 

Held, that the cause of action for the subsequent 
suit was different from the cause of action on which 
the previeus suit was based and that the subsequent 
suit was, therefore, not barred by the dogtrine of res 
judicata and was maintainable, 

In the above case the widow did not in her answer 
to the first suit put forward a claim for interest to be 
paid to heron the amount of the dower-debt and no 
interest was decreed by the Court to her in that suit 
In answer to the subsequent suit she put forward a 
m to have interest allowed to her on the dower- 
debt: 

Held, that the decree in the former suit must be 
.aken as hdving decided that no interest should be 
allowed to the widow and that the widow was, there- 
fore, precluded from claiming interest in the subsequ- 
ent suit. 

Some discretion is allowed to the Courts ie deter- 
mining whether interest should be allowed on the 
dower-debt due toa Muhammadan widow who is in 
possession of her deceased husband's estate inlieu of 
dower and the disproportion between the value of the 
estate and “the amount of the dower-debt isa good 
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. e 
ground for holding that interest should not equitably 
be allowed. 

In taking an account, of the profits of the estate in 
the hands of the widow in such & case, an allowange 
of }) per cent. for collections on the actual collections 
made is reasonable and should usually be allowed. 
A Nawasr Begam v. DiLAFROZ4BEGAMg 24 A. L. J. 910;-A. 
I R. 1927 All. 39; 48 A.£03 ° 978 


S.11— Question of jurisdiction constructtvely 
in issue, effect of—Res judicata. 

An objection as to jurisdiction, if it cap be raised, 
isone which ought to be taken within the meaning 
of Expl. IV to s. 11, OQ. P. C. 

The ‘competency’ of a Court and its ‘jurisdiction’ 
are synonymous terms meaning the right of a Court 
to adjudicate in & given matter. 

Where a question of jurisdiction has been con- 
structively in issue So as to bring it under Expl. IV 
to s. 11, C. P. C, it could not, from" the very nature 
of the case, be heard and decided and will be deemed 
to be heard and decided against the party who 
might and ought to have alleged it. B RAJARAM TUKA- 
RAM v. CENTRAL BANK oF INDIA, Lro., 28 Bom. L.R. 
879; A. I. R. 1926 Bom. 481 “a 341 


'5. 11—Res judicata—Dgcision in suit 
against person in his capacity as legal representative 
—Subsequent suit inepersonal capacity—Decision in 
previous suit, whether res judicata. 

A decision in a suit on a mortgage in which a 
person is impleasled in the capacity of legal repre- 
sentative of the deceased mortgagor that the whole 
of the mortgaged property is liable for the mortgage, 
does not operate as res judicata in a subsequent suit 
by such person in his personal capacity for declara- 
tion of his title to a share in the property in his 
individual right. R U Curr Su v. Ma Hrc, 5 Bur. L. J. 
114; A. I. R. 1926 Rang. 191 164 

2 


- $, 11—Res judicata— Execution proceedings 
—Applicütion for execution barred— Notice to 
judgment-debtor-——N on-appeagance— Order for execu- 
fon, effec of —Judgment-debtor, whether can plead 
limitation in subsequent application. 

An order for execution of a decree passed after 
due notice to the judgment-debtor, though in his 
absence, operates a8 Tes judicata and prevents him 
from contending in aesubsequent application for 
execution that the execution of the decree is barred 
inasmuch as an application previous to the one on 
which notice was issued to him was itself barred by 
limitation. M CHALLA SctBRARAYUDU v. THOOMU Baparya, 
A. I. R. 1927 Mad. 149 702 


———— s, 11—Res judicata—Hindu |, Law—Alien- 
ation by Wry Pe UM suit by, challenging 
alienation-—Decision, whether binding on other rever- 
sioners. " 

A suit by a Hindu reversioner challenging an 
alienation of her husband's estate made by the widow 
of the last male holder is & representative suit the 
result of which is binding on the other reversioners 
aud operatesas res judicata, A INDAR Dat PANDEY. 
RAM Parsan PANDE 505 
————— s. 11—Res judieata— Small Cause suit, 

decision in, as to actual subjeci-matter—-Question 

of title, finding as to, effect of, in subsequent suit. 

The decision in a Small Cause suit is as much 
res judicata so far as the actual subject-matter of the 


.Buit is concerned, as the decision in any other suit 
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è E 
A question of title can be gone into in a Small 

Oause suit in so far as it is incidental and necessary to 
adjudieate on the claim. 

* When a suit is tried on the Small Cause Side, a 
finding on a question of title will not be res judmata 
in another suit involving the same point; but, as to 
the actual subject“mattereit is always res judicata. M 
Raman Menon v. MADHAYA Menon, A. I. R. 1927 noe 
906 . 


s.ll—Res judicata—Suit for partition of 

family property—Omission of some itenis—Subse- 
quent suit for partition of omitted items —Ignorance 
of existence of property, effect of. ME 
It is not left to the option of a plaintiff in a sult 
for partition of family.properties to ask for relief in 
respect of certain properties only and reserve his 
right to partition as to others, unless there are 
special circumstances such as the properties being in 
the possession of usufructuary mortgagees or under 
a long lease or set apart for maintenance of a widow 
orsome memberofthe family orsome such reason. 
The cause of action in a partition suit of joint 
family property must be regarded as exhaustive of 
the wholt property available for division so far as 
its existence is known at the date of the plaint. 
There could, however, be no onfission to sue ‘within 
the meaning of this rule unless the plaintiff was at 
some time prior to the suit aware or informed of the 
claim or of the facts which would give him a cause 
of action. M SUBRAMANIAM v. LAKSHMINARASAMMA, 38 
M. L. T. 82; A. T. R. 1927 Mad. 215 ° 538 


s.li—Res judicata—Suit for reni—Deci- 
sion as to amount of rent in shit for one year, whe- 
ther operates as res judicata, in suit for subsequent 
years’ rent—Recurring liability. 

A suit for rent of an under-proprietary holding 
for a particular year at the rate fixed by the Settle- 
ment Officer is not barred by res judicata byweason 
of a decision in a suit for rent for a previous year 
that the plaintiff was only entitled toa “lesser rent 
inasmuch as the liability for rent is a recurring 
liability and the causes of action in the two suits aro 
entirely different. O Raw HARAKH v. SPECIAL MANAGER, 
Court or Warps, AJUDHIA ESTATE, 3 O. W. N. 313 
Sup., A. I. R. 1997 Oudh 32 77 
s, 11, Expl. IV. See MORTGAGE | 695 
s, 11, Expl. IV—(Gonstructwe res judieata 

— Suit for recovery of specific portion of larger plot, 

dismissal of—Subsequent suit for partition, whether 

barred by res judicata. | 

The dismissal of asuit for recovery of a specific 
area of land out ofa larger plot based on plaintiff's 
exclusive title and trespass by the defendant doea not 
operate as a ebar under the ryle of res judicata to a 
subsequent suit for partition and separate posses- 
sion of the same area, of land on the footing of joint 
title and non-specification of shares, inasmuch as the 
eauses of action in the two suits are totally défferent 
andthe grounds of the claims are so dissimilar that 
they cannot conveniently be tried in the same suit. M 
GoUNDRARAJULU NAIDU v. DORAISAMI NAIDU, (1926) M. 
WON, 7924; 24 L. W. 453; A. L R. 1926 Mad. 1128 524 
"gs. 13,  44-—Decree of foreign Court 
sent to. British Court for execution— Execution, 
whether can be refused on the ground of want of 
jurisdiction 1n Court passing decree. 

The provisions of s. 13 of the C. P. O, apply to 
‘decrees that are transferred to British Courts for 
execution under the provisions of s. 44 of the Qode; 
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‘It is open toan Executing Court to which a decree 
has been sent for execution under the provisions of 
8. 44 of the O. P. O. to refuse execution on the 
ground that the Court that passed the decree had no 
jurisdiction to do so. O PANGH KARI MAJUMDAR v. 
GIRIDHARI Mat MOHESRI, 30 O. W. N. 785 740 


S. 21. See Surrs VALUATION Act, 1887, s. Il 

446 
8. 21—Jurisdiction, want of, objection to, 
` whether can be taken in fresh suit. 

Section 21, C. P. C., does not preclude an objection 
as to want of jurisdiction being taken in a fresh suit 
as it applies only to Appellate and Revisional Courts. 
B RAJARAM TUKARAM v. CENTRAL Bank OF INDIA, LTD,, 
28 Bom. L. R. 879; A I. R. 1926 Bom. 481 341 


S, 24—Presidency Small Cause Courts 

Act (XV of 1882)—Madras City Civil Court Act 

(VII of 1892), s. 5 (2)-—Madras City Civil Court 

and Presidency Small Cause Courts Amendment 

Act (V of 31916), s. 2—Hjectment application 

before Small Cause Court, power of Chief Justice, 

High Court, to transfer to City Civil Judge for 

trialas Small Cause suit. 

Although under s. 24, O.P. O., the, Chief Justice 
of a High Court has jurisdiction to transfer even 
matters other than suits to a subordinate Court, he 
can transfer them only to a Court which has juris- - 
diction to try them. 

The jurisdiction to try summary applications in 
ejectment under Oh. VIL of the Presidency Small 
Cause Courts Act is one exclusively vested in the 
Small Cause Court anda City Civil Judge appointed 
under the Madras City Civil Court Actehas no juris- 
diction to try them. The Chief Justice of the High, 
Court, Madras, has, therefore, no power to transfer such 
applications to the file of the City Civil Court and to 
empower the City Civil Judge to try them as Small 
Oause suits. 

Section 5 (2) of the Madras City Civil Court Act, 
1892, merely enables the Chief Justice of the High 
Court, Madras, to prescribe generally the duties 
to be performed by a Judge of the City Civil Court 
When transferred to the Small Cause Court for any 
substantial period and not to enable the Chief Justice ° 
to interfere with regard to the transfer of particular 
cases and create a City Civil Court Judge a Small 
Cause Court Judge ad hoc with reference to an in- 
dividual case. : 

Neither is such a power of transfer derivable from 
s.2 of the Madras City Oivil Court and Presidency 
Small Cause Courts Amendment Act, 1916, inasmuch 
as proceedings under Ch. VII of the Presidency Small 
Cause Courts, Act are only summary orders which 
éan be enforced without prejudice to the result of 
suits properly so described and not suits within the 
meaning of Madras City Oivil Court and Presidency 
Small Cause Courts Amendment Act, 1916. M 
MANIOKA OHETTIAR v. KUPPUSWAMI NAIOKER, 25 L. W, 
115; 38 M. L. J. 35 e 371 


S. 24—Transfer—Defendant being influen- - 
tial man, whether ground for transfer. 

The mere fact that the defendant isan Honorary 
Magisttate and a man of influence in the locality is 
no ground for transferring a case to some other Dis- 
o L Surga Mar v. Rup NARAIN, A. I. R. 1927 Lah. 


x T: 


^— 
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MENT REGULATION, 1872, s. 8 791 
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S. 41—Madras Civil Rules of Practice, 
r, 161 (a)—Execution of decree—Transfer to another 
Court for execution—F'oilureto apply for execution 
within six months—Return of decree—J urisdiction 
to execute decree—l imitation Act (IX of 1908), 
Sch, I, Art. 182 (5)—' Proper Court’, ‘failure,’ mean- 
ing of. 

. A Court fo which a decree is transferred for exe- 
cution has no jurisdiction to entertain an application 
for execution, where the Court, after the cxmiry of 
six months from the date of transfer, has returned 
the decree undeyr. 161 (a) of the Madras Civil Rules 
of Practice to the Court which passed the decree 
with a certificate that the decree-holder had not 
applied for execution. 

An application to such a Court for execution can- 
not be held to be to the proper Court so as to save 
limitation in respect of a subsequent application. 

Rule 161 (a) of the Madras Civil Rules of Practice 
is not ultra vires of the High Court, nor inconsistent 
with s. 41, O. P, C. M MAHOMED NOORCLLA SAHIB v. 
GHULAM GHOUSE Sua SAHIB, 91 M. L. J. 554; A, L R. 
1926 Mad. 1209 455 


S. 42, O. XXI, r. 50—Decree against 
firm-—Executing Court, power of, to adjudge, whe- 
ther a person te partner of firm. 

In execution of a decree against a firm the Executing 
Court is competent to adjudge whether a particular 
- personis oris not a partner of that firm. L JAGAN 
NarH-SoBHA RAM v. BUTA MAL 855 


——-——— 8, 44, See O. P. C., 1908, s. 13 740 
————— 8.47. See O. P. O., 1908, s. 146 856 
S, 47—Benamidar, whether party. 

A benamidar is neither a party nor the repre- 
sentative of a party under s. 47, O. P. C. M Yz»unI 
` VENKAMMA V. PABBISETHI PARDASARADHI, 91 M. L. J. 391; 
A. I. R. 1926 Mad. 1081; 24 L. W. 634 14 


S. 47--Decree against minor—Fraud of 
guardian in execution sale—Setting aside sale, whe- 
ther falls under s. 47—Guardian ad litem—Failure 
to defend suit—Negligence. . 

No presumption of fraud can be drawn against 
ths guardian ad litem of a minor in a suit; from the 
mere fact that he failed to defend it, especially 
where the adult parties mainly concerned in the suit 
do not choose to defend it. 

Where a guardian ad litem for a minor is validly 
&ppointed by the Court and the minor is duly re- 
presented in the suit, he isa party to the decree 
rightly passed and any action that the minor takes 
to set aside that decree or to invalidate*the proceed- 
ings taken in execution of it must be taken under 
8.47, O. P. C. M ANANTHACHARIAR V. RANGACHARIAR, 
A. I. R. 1927 Mad. 209 463 

s, 47—Defendant given up but name net 
struck off, whether party to suit. 

A defendant whom the plaintiff gives up at one 
stage of the suit but whose name is not struck off 
from the array of parties, must still be regarded as a 

arty to the suit. M KUTHALA MUDALIAR V. VENKATA 

EDDIAR, A. I. R. 1927 Mad. 253 726 
————— S  47—Order determining whether 

party applying for execution of decree is represen- 

tative of decree-holder, whether appealable, 

An appeal lies against an order determining whe- 
ther a party applying for execution is or is not the 
representative of the decree-holder. M KRISHNAN 
. _OHETTY v. Avopar AMMAL, 24 L. W. 600 783 
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————— $8. 47 (1), 73, appeals under--Order 
refusing rateable distribution and dismisstng execu- 
tion application in toto—A ppeal. 

No appeallies against an order passed wholly and 
simply under s.73, C.P. ©. But an order which- 
does, as a fact, decide a matier covered by s.47 (1) 
ofthe Code may, although it be passed ostensibly 
under s. 73, be the subject ofappea. Consequently, 
where an order forbidding a fnendment of an execution 
application not only decides that the decree-holder 
is not entitled to share rateably with other dacrec- 
holders but dismisses the execution application in 
toto, it is open to appeal. L Suis Das v. BULAKI MaL 

i 884 


———— 88. 47, 115, O. XXI, rr, 89 to 92— 
Execution sale—No application under rr. 89,90 or 
91— Court, jurisdiction of, ic refuse confirmation— 
Order refusing confirmation, appealability of—Revi- 
ston, 

No appeal lies from an order refusing’ to confirm 
sale. But, inthe absence of any &pplication under 
rr. 89, 90 or 91, a refusal to confirm sale under r. 92 
of O. XXI, O. P. C., is a material irregularity justify- 
Ing interference in revision. L Prem Das v, GOKAL 
OHAND, A. I. R. 1927 Lah. 71 866 
———— $,47, O. XXI, r, Tl—Execution'ef decree 

—-Pre-decrze arrangement not to execute decree 

whether can be pl8aded in bar of execution. 

It is open to ajudgment-debtor to plead in barof 
execution o*a decree against him a pre-decree arrange- 
ment that the decree was not to be executed. M 
VENKATASUBBA MUDALY v. MANICKAMMAL, 50 ML. J. 
364; (1926) M. W. Ñ. 368; A. I. R. 1996 Mad. 582; 49 
M. 513; 24 L. W. 72. 4, 428 


— —— 8. 47, O. XXI, r, 90—Rent decree—Death 
of one of judgment-debtors—Legal representatives not 
brought on record—Execution sale, validity of— 
Legal representatives, whether can apply for setting 
aside entire sale—Order, appealability of—Second 
appeal, whether lies—Execution sale, whether can be 
partially set aside. 

A sale was held in execution of a decree for rent 
under the Bengal Tenancy act in ignorance of the 
death of one of the tenants and without impleading 
his legal representatives in his stead. The legal res 
presentatives applied under O. XXI, r. 90, C. P. C 
io F aay the sale: "A 

eld, (1) that the sale was not whollv voi 

was valid to the extenteof the shares of the ps 

ment-debtors who were alive on the date of the gale: 

(2) that the interest of the deceased judgment. 
debtor was not affected by the sale ; 

(3) that the legal representatives had no right to 
apply under O. XXI, r. 90, C. P. O., to set aside the 
us ind A s 

(4) that thoug e application waf! made 
O. XXI, r. 90, C. P. C., the "question was one bui 
8.. 47, C. P.O., and a second eappeab was maintain« 
able from an order passed on the application ; 

(9) “that an execution sale may be partially set 
aside. C Rampapa Naa MADAK v, KANAI Rar 44 0 
L. J. 167; A. I. R. 1926 Cal. 1219 ' 206 
wu S. 52, decree against legal representatives. 

Where a decree is passed under s. 02, O.P. G 
against the legal representatives of a deceased person, 


. 


“the property, if any, which could be attached, is pro« 


perty in the hands of the judgment-debtors. B 
BIRDICHAND DHONDIRAM MARWADI v. BADESAHEB Banas 


. MIYA, 28 Bom, L, R, 1322; A, I. R, 1927 Bom, $2 941 
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s. 60 (3)—Agriculturist’s house, when 
exempt from attachment. 

In order to establish exemption of a house from 
attachment and sale in execution, under s. 60 (3), C. 
P.,C., it should not only be owned by an agriculturist 
but should also be used by him for purposes which 
are necessary for the cultivation of his land. LRafra 


Ram v. Hayat BIBIS A, I. R. 1927 Lah. 66 857 


ss. 63, 73, ©. XXI, r. 90— Execution 
of .decree—Property attached by Court of higher 
grade—Sale by Court of lower grade—Procedure—- 
Transfer of sale proceeds to superior Court—Rateable 
distributiot—Application to inferior Court to set 
aside sale, beyore assets are received by superior 


Court, maintainability of. e 

W here property which has been attached by 2 
Court of a higher grade: in execution of a decree is 
sold bv & Court of lower grade in execution of 
another decree against the same j udgment-debtor, the 
Court of higher gyade has jurisdiction under s. 63, 
C. P. C., to direct that the sale-proceeds of the pro- 
perty should be transferred from the latter to the 
former Court and. thereafter to distribute the sale- 
proceeds rateably among the decree-holders who have 
qualified themselves under s. 73, C. P. C. 

The fact that the sale-proceeds had not reached the 
Court of higher grade at the tim when an *pplica- 
tion was made to tite inferior Court by the holder of a 
decree of the higher Court under O. XXI, r.90 to 
setaside a Court sale does not prevent him from 
being a person entitled to shareina rateable distri- 
bution within the meaning of that n and does not, 
therefore, render the application incompetent. M 
Perrya KARUPAN CHETTIAR v. SOMASUNDAEAM CHETTI, Öl 
M. L. J. 661; A. I. R. 1927-Mad. 67 * 628 


s. 70, Sch. HI, paras, 2 to 10—Provincial 
Insolveney Act(V of 1920), s. 60— Insolvency—8Sale 
of property paying land revenue—Civil Court, whe- 
ther can interfere—Procedure. ! 
Under s. 60 of the Provincial Insolvency Act when 

the Collector is entrusted with the duty af selling 

property paying land revenuein insolvency proceed- 
ings, he exercises the Powers which aree conferregl 

upon him by paras. 2 to 10 of Sch. III of the C. P. C. 

and is subject to such rules as have been made by 

the Local Government in the exercise ofthe powers 
conferred upon it by s. 70 of the O. P. C. In such 

a case the Civil Oourt has no authority to interfere 

with the proceedings of the ¢fficer conducting the 

sale. Jfany question or any complaint arises with 
revard to the holding or the conduct of the sale the 
matter must be represented to the officer conducting 
the sale who is the only person who is authorized to 
deal with questions of this kind. A GIRDHARI Lat v. 














28 


. P. O., 1908, s 7% (1) o8 
siete s, 73—Power of Mp to enquire jnto 
fides of decrees of rival clavmants, | 
je ed Court ordering rateable distribution 
under s 73, GO. P. O, acts ministerially and not 
judicially and has no power to enquire into the bona. 
fides of the decrees ofthe rival claimants. Pat Uma 
THaprpa v. RASOOLAN, 5 Pat. 445; A. 1. R. 1936 Ba ui 
S. 92—Hereditary trustees, removal of, 
without finding breach of trust--Additional trus- 


fees, appointment of. 
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The Court in framing a scheme under s. 92, C. P. 
C., should primarily look to the interests of the 
institution rather than the right of individuals. 
Where the interests of the institution require that * 
certain trustees should be removed, the Court can 
do so without, actually finding that they are guilty 
of mismanagement provided their remaining as 
trustees is incompatible with the proper manage- 
ment of the institution or that the number of trustees 
is so lgrge that it will not be possible for any 
scheme to work with all of them as trustees. 

The Court has power under s. 92, C.P. C., to ap- 
point additional trustees to manage charitable or 
religious trusts along with the hereditary trustees. M 
SETTIKARA VENKATARAMA OHETTI v. DAMODARAM CHETTIAR, 
51 M. L. J. 457; A. L R. 1926 Mad. 1150 208. 

S. 100— Adverse possession, whether ques- 
iion of law-—Village site, what constitutes adverse 
possession of. 

The question whether adverse possession has been 
established or not is à question of law. L HAKIM ALI- 
v. KARTAR SINGH, A. I. R. 1926 Lah. 482; 27 P., L. R. 89. 

161 

: S. 100—Second appeal — Finding of fact 

gross and inexcusable—High Court, power of, to 
interfere. 

There is no jurisdiction in the High Cpurt to enter- 
tain a second appeal on the ground of #n erroneous 
finding of fact, however gross or inexcusable the error 
may seem to be. M Parr NAGAMMA v. PULAPA VEERA- 
sami, A. I. R. 1927 Mad. 217 869 
— — —- $$, 100, 115 — Order directing amendment of 

decree, whether appealable—HRHRevision.  * 

No appeal lies from an order directing amendment 
of a decree though it may be revised under s. 115, C. 
P. ©.. L Bura Ram v. SuNDAR Das, A. I. R. 1927 Lah, 
68 883 
—— ——— $, 104 (1) (c) Sch. H, para. 14— 

Arbitration pending suit— Award, ambiguity in— 

Power of Court to remit award—Procedure—A p- 

peal. 

Where in case of a reference to arbitration in 8 
pending smit, the award made by the arbitrators 
leaves any matter in doubt, the Court is empowered 
byapara. 14 of Sch. II of the O. P. O. to remit the 
award to the arbitrators in order to have the ambigu- 
ity removed. 

An award once signed becomes final and cannot be 
subsequently altered. When, however, the Court acts 
under para. 14 of the Second Schedule of the O. P. O., 
andremits the award to the arbitrators for re-considera- 
tion onany point the arbitrators have authority to 
alter their original award asa result of their re-con- 
sideration and the award re-filed by them is the award 
inthe case and should be dealt with as such. In 
such a case the Court has no authority to adopt the 
orwinal award and to ignore the alterations made by . 
the arbitrators therein on re-consideration. 1f it does 
so, its order is open to appeal under s. 104 (1) (c) of 
the O. P. O. L Anant RAM-MANGAT Rar v. GURDITTA 
Mat-Ram Partar, 7 Lah. 327; A. I. R. 1926 Lah. 519; 8 
Lah. L. J. 460; 27 P. L. R. 541 * 336 
— — ——- $$, 107, 151, O. 1, r. 10—Appellate Court 

—Addition and transposition of parties —Inherent 

jurisdiction. 

An Appellate Court has ample power in the 
interest of justice to add parties or transpose a party 
from one category to another. C Sursya KANTA Jana 
v. TARAK Nats Jana, 440, L, J, 243; A.I R, 1927 
Cal, 37 . 92 
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———- S, 109-—Appeal to Privy Counci-—Sub- 
stantial question of law', meaning of ~ Construction 
of document, when ground for leave to appeal. 

The words ‘substantial question of law’ in s. 109, 
©. P. O., refer to questions of general importance 
and do not include the question of construction of a 
document in which the parties only are interested and 
in which no general principle of construction of docu- 
ments is involved. O JAGDEO SINGH v. Deputy Com- 
MISSIONER, PARTABGARH, 3 O. W. N. 841 164 
S. 109 — Privy Council — Order dismissing 

appeal as time-barred, whether appealable to Privy 

Council—Letters Patent, (Rang.), cl. 87--Judgment 

‘made on appeal’, meaning of. 

Per Heald and Chari, JJ.—An order dismissing an 
appeal to the High Court on the ground that it was 
barred by limitation is eithera judgment “made on 
appeal” within the meaning of cl. 37 of the Letters 
Patent (Rang.), or “a decree or final order passed 
on appeal” within the meaning of s. 109 (a), O. P. C., 
and is appealable to the Privy Council in either ense, 
other conditions being satisfied. RJ. N. SugTY v. T. S. 
CgaTTYAR Fira, 4 R. 265; A. I. R. 1927 Rang. 20; 5 Bur. 








L. J. 187 417 
S S. 11 5, 
See C. P. 0., 1908, s. 47 866 
See O. P. O., 1903, O. XXXIII, R. 1 879 
See PUNJAB Courts Act, 1918, s. 41 867 


s. 115— Interference by High Court in 
matters of amendments of pleadings and Court-fees. 
See O. P. O., 1908, O. VI, n. 17 458 


S. 115—Revision—Interlocutory | order— 

Other remedy open—-Interference by IZigh Court. 

The High Court does not interfere, as a general 
rule, in revision where the aggrieved party has another 
and adequate remedy open to it. 

Per Cuming, J.—Section 115 ofthe C. P.O. has no 
application whatever to interlocutory orders. 

Per Page, J.—A High Court has jurisdiction under 
s. 115, C. P. C., to revise interlocutory orders passed 
by subordinate Courts from which no appeal lies to 
the High Court, and it is of great importance that 
the powers of revision with which the High Court is 
entrysted should not be restricted. 

It is only, however; when irremediable injury And 
miscarriage of justice will inevitably ensue if the 
Court holdsits hand that the Court ought to inter- 
vene in current litigation and disturb the normal 
progress ofa case by revising an interlocutory order 
that has been passed by a subordinate Court. G SALAM 
Cuanp’ KANNYRAM v. Buaawax Das OHILHANMA, 30 O. 
W. N.907; 53 O. 767; A. I. R. 1926 Cal®1149 615 
S. 115— Revision — Other remedies open— 

Amendment of decree—Revision against order of 

amendment, whether lies. . 

Inasmuch as an amended decree supersedes ¢he 
original decree and an appeal lies against the amend- 
ed decree, an order amending a decree cannot be 
revised under s. 115, C. P. C. 





—X"Á 


The powers ofthe High Court under s. 115, (OQ. E. 


C., are «discretionary and should not be exercised 

when & more appropriate and far more complete 

remedy exists. © Arros Mavp Hussain v. J. C. 

GAL&TAUN, A. I. R. 1927 Cal. 114 89 

-& 115—Revision, refusal to exengise juris- 
diction. 

Where a Court, without exercising its own judg- 
ment but following a decision of the High Court which 
js really not applicable to the case, decides wrongly 

e 
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that an application is not maintainable and refuses 
to hear the same on the merits, the High Court can 
interfere with its decision in revision.. A RAM SAHAI 
v. MADAN Lau-Kanuatya LaL, 24 A. L. J, 430; A. I. R. 
1996 All. 310; 48 A. 432 2576 


&———— 8.115, O. Vl, r, 17 —Amendment of plead- 
ings— Discretion of Couri—Regision—Interference 
by High Court. ° d 
The jurisdiction of a High Court under s. 115 

of the C. P. C. should be confined strictly to cases 
in which there has been material irregularity so far 
as jurisdiction is concerned, and either a failure to 
exercise Jurisdiction vested in the Cotrt or a wrong 
exercise of such jurisdiction. 

The question ofethe amendment of pleadings is a 
question of discretion with the trial Court and unless 
the High Court is satisfied: that the discretion was 
exercised on entirely wrong lines or that the trial 
Court refused to exercise a jurisdiction vested in it, 
it would not be justified in inteyfering under s. 115 
of the C. P. O., with the exercise ofsuch discretion. 
C Lrovyps DANK LTD. v. SUROJIMULL JALAR, 30 O W. 
N. 928, A. I. R. 1926 Cal. 1112 751 


—— —— 8. 115, O. XI, r. 21—Inherent power of 
Courts, when to be exercised —Remedf/*by way of 
appeal--Order dismissing suit under O. XI, v. 21 
C. P. C.-—Inherent power to remen. ' 
An order under O. XI, r. 21, C. P. C, dismissing a 

suit for failure to Answer interrogatories, being ap- 

pealable, a Court has no power to review such an 
order in the exercise of its inherent power under 

s. 151, O. P. Œ *A Court cannot invoke an inherent 

jurisdiction where there is a provision in the Code 

which, if applied,svill meet the justice of the case, 
however desirable it may deem that an order should 

be passed under s. 151, C. P. C. 

Per Cuming, J.—Jurisdietion of Courts is derived 
from the Oode and by the provisions of the Code 
i must be guided. 

er Page, J.— Whenever it is necessary for the 
ends of $ustice or to prevent an abuse of the process 
of the Court, the Court has always jurisdiction to 
wass an order under s. 151, $. P. C., unless its juris- 
diction in that behalf has specifically been taken &wav 
from it. C Asurosu GHOSE v, INDU BHUSAN GHOSE, 

A. I. R. 1927 Cal. 158 70 


S. 144—Restitution—Decree of trial Court 
set aside in appeal*-Persons not parties io appeal 
whether can apply for restitution. 
Certain members ofa joint Hindu family institut. 

ed à suit against certain other members of the 
family to avoid certain transfers of joint family pro- 
perty made by the latter and the transferees were 
also impleaded as defendants in the suit, Tho suit 
was decreed by tHe trial (Jourt and the transferees 
Submitted to the decree and delivered up to the 
plaintiffs possession of the pfoyerty* which had been" 
acquired by them under the transfers. The other 
defendants filed an appeal against the decree and, 
in appeal the suit was dismissed in toto. To that 
appeal the  transferee-defendants were not made 
parties : 

Held, that nevertheless the decree of the trial 
Court having been set aside on appeal the transferee- 
defendants were entitled to maintain an application 
under s. 144 of the C. P. C., for restitution and were 
entitled tobe putin possession of the roperty of 
which they had delivered possession to the plaintifig 


— 
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in obedience to the decree of the trial Court. A DHANI 

Ras v. Sumeh CHAND’ 1042 

s. 145—Surety—Legal representatives of 
surety if can be proceeded against in execution. 

The legal representatives of a surety who has made 
himself liable to be proceeded against in execution 
under s. 145, C. P. O., can also be proceeded against® 
in execution withoué yecourse toa suit. 8 MOHAN v. 
Buaanar, 19 S. L. R. 165; Aef R. 1926 Sind 294 136 


-S, 146, O. XXI, r. 16, s. 47--Hrecu- 
‘tion of decree— Purchaser of property included in 
decree, whether | assignee-decree-holder— Dispute 
between  assignee-decree-holder and purchaser of 

property, whether comes under s. 47. 

A purchaser of property included ig a decree does not 
thereby become the assignee-decree-holder and does 
not get the right to execute the decree or to get pos- 
session of the property purchased, by way of execu- 
tion. 

Where a dispute ag to the right to execute a decree 
arises between an assignee-decree-holder anda pur- 
chaser of property included therein, the assignee has 
the right to execute the decree. The rival claims of 
the purchaser as regards the title to the property 
cannot be properly decided in execution proceedings 
but must bé left to a separate suit. M PERUMAL 
NAIDU v. MaRUKRITHAXMAL, A. I. R. 1927 Mad. 240*856 
* 











s. 151, 
See O. P. O., 1908, s. 107 . 822 
See O. P. C., 1908, O. IX, n. 12 658 
s, 151, IX, r. 8—Insolvency of 





plaintiff —Procedwre — Dismissal ofe Suit for non- 

appearance, legality of—Court, duty of. 

Where the plaintiff in a suit on the Original Side 
ofa High Court is adjudicated as an insolvent, the 
proper procedure for the Court on being informed of 
the insolvency is to call upon the Official Assignee 
to state whether he intended to continue the suit, 
and on his deciding to continue the suit to make an 
order for furnishing security for the costs of the suft 


within a specified time. The dismissal ofthe guit on ` 


the ground of non-appearance of the plaintiff without 


taking any such steps is i%legal and the Court has e 


either under s. 151, C. P. O., or under its in- 
kerei power to set aside the order of dismissal and 
restore the suit for the ends of justice. 

Per Rankin, J —lIt is quite wrong to apply O. IX, 
r. 8, C. P. C., to a party who has ceased to have any 
interest in the proceedings and Who does not make 
default by staying away. G KISSEN GOPAL KARNANI 
v. SUKLAL KARNANI, 31 C. W. N. 22; 53 C. 844; a 

al. 76 
ana s 152—Amendment of decree—Acci- 
dental omission—Amendment after appeal —Érrone- 
ous dismissal of application by Appellate Court— 

Subsequent application, maintainability of —Review 

—Application for amendment, limitation of. 

* A party to a dÉcreee whose appeal had been dis- 
missed, applied thereafter to the Appellate Court for 
the amendment of an accidental omission in the decr e 
of the trial Court. The Appellate Court dismissed 
the application referring the petitioner to the trial 
Gourt. The trial Court amended the decree but this 
order was set aside on revision by the High Court on 
the ground that the Appellate Court alone had juris- 
diction to amend the decree. The party again applied 
to the Appellate Court for amendment: 

Held, that the application was not barred by the 
dismissal of the previous application and that if ne- 
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cessary, it could be treated as an application for review 
of the previous order. 

There is no timelimit for making an applieation 
for amendment of a decree under s. 152, O. P.O. R 
SARA Br v. HAMID Cassim, 4 R. 347; A. I. R.1927 Rang. 
57 . 799 


———OQ.lhr. 2, O. VI, r. 17—MMisjoinder of 
causes of aciton—Suit by several tenants to declare 
occupancy rights—Special questions relating to some 
plaintiff —Amendment of plaint. 

Where in a suit by various tenants against a 
landlord to establish their respective occupancy rights 
in their koldings, apart from the common question of 
occupancy rights, two or three different causes of 
action are alleged in the plaint in respect of which 
all the plaintiffs are not interested, it is competent 
to the Court to direct an amendment of the plaint so 
as to avoid misjoinder of causes of action. M PaMun 
ATUHI Reppr v. NELATURU VENKATA RANGACHARLU, 
(1926) M. W. N. 723; A. L R.1926 Mad. 1140 463 


O. I, r., 8-—Arbitration—Reference made by 
persons as representing community— Award, whether 
binding upon community. 

- Order I, r.8 of the O. P. C. has no bearing on a 
private award on a reference made by persons who 
were signatories to the reference though they might 
have described themselves as representatives of a 
larger body. The fact that they were such represen- 
tatives has to pe proved by evidence of some form 
of reference, referendum or other mode of author- 
ization. In the eyes of-the law representation 
must be based on some authority legally expressed 
and the persons who pose to act as such representa- 
tives must be capable in law of representing the per- 
sons or the community whom they professeto bind. 

Where parties have a common interest it is not 
sufficient that certain persons should go and seek to 
refer the dispute pending between them and the other 
party to arbitration without taking steps to consult 
the other persons who had such common interest and 
get their authority to represent them on their behalf, 

If one or mere interested parties submit a dispute 
to arbitration they cannot bind the other interested 
parties without express authority, but still bind them- . 
selves none-the-less effectually for that, and if they 
undertake that such other parties shall perform thé 
award the fact that those parties are not bound will 
form no excuse for the breach of that undertaking, 
eae Hussain v. SIDDIG Hasan, A. I. R. 1927 All, 
128 98 
O. I, r. 8—Representative sutt— Plaintiffs not 

personally intérested in suit, effect of —Suit, whether 

maintainable. . 

Order I, r. 8 of the C. P. C., pre-supposes that the 
persons suing must, have the same interest in the suit 
as the other persons on whose behalf the suitis insti- 
tuted. The rule does not authorize the institution ofa 
suit on behalf of other persons by persons who have 
themselves no cause of complaint and have no interest 
in the suit. 

Certain Ilindus instituted a suit for a declaration 
that all members of the Hindu community of what- 
ever caste had a right to bathe at and draw” water 
from a well and also for an injunction restraining the 
defendants $rom interfering with the exercise of such 
right by all members of the Hindu community. The 
suit purported to be a representative suit under O. I, 
r. 8of the C.P. Q., on behalf of all members of tha 
Hindu community, It was found that the defendantg 
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had never denied the right of the plaintiffs in respect 
ofthe user of the well and that the dispute really 
‘related to the user of the well by sweepers and 
chamars, none of whom was a plaintiff: 

Held, that the plaintiffs had no right to maintain a 
representative suit on behalf of certain castes ofthe 
Hindu community when their own rights had not in 
any way been interfered with soasto furnish them 


with a cause of action. . A Jucan KisuoEE v. KHUDA 
Bux, A. I. R. 1927 All. 96 er 553 
—————OQ.Lr.10. See C.P.C.,1938,s. 107 822 
— O. H, r. 2—Suit for execution of con- ` 





veyance without prayer for possession—Subsequent 

suit for possession, whether barred. 

The institution of a suit for the execution of a 
registered conveyance of land without & prayer for 
possession of the same does not bar a subsequent 
suit for possession under the provisions of O. Il, 
r.2, ©. P. O, inasmuch as the plaintiffs right to 
possession becomes vested.in him only on the execu- 
tion of the conveyance. R Mauna Myo v. Mauxa Paw 
SHUN, 5 Bur. L. J. 113; A. L R. 1926 Rang.197 160 


————- O. Il, r. 6—Suit to set aside several 
alienations by Hindu widow, whether multifarious 
—Reversioner's suit to set aside alienation—Widow, 
whether necessary pariy—Injunction against widow, 
if canbe claimed—Administrator, appointment of, 
whether onn be claimed in such suit, 

Where ‘a Hindu widow has made several alienations 
of her husband's estate itis not necessary for the 
reversioners to bring a separate suit to set aside each 
of those alienations. 

A suit to set aside all such alienations is not bad 
for multifariousness. 

A Hindu widow isa necessary party toa suit by a 

.reversioner to set aside an improper alienation made 

by her, but a claim for injunction against the widow 

. restraining her from making further alienations and 

for appointment of an Administrator to the whole of 
the estate cannot be joined in such a suit. M SHANKER 

. V. VrrHALDASS, 9 N. L. J. 17; A. I. R. 1926 Nag. 316 819 


——— 0, Ill, r. 1... See C. P. C., 1908; O. X, n. 4 
. 723 





of.1926—Advocate ‘filing appeal—Power-of-aitogney, 

whether necessary—‘To act, meaning of—English 

"practice, - 

An Advocate ‘acts’. when he files a memorandum of 
appeal or cross-objections or any other document in 
a case fother than a memorandum of appearance 
. under O. III, r. 4 (5)] and in all such cases a power-of- 
attorney is necessary. 

To ‘act’ for a client in Court is*to take on his 
. behalf in the Court orin the offices of the Court the 
necessary steps that must be taken in the course of 
the litigation in order that his case, may be properly 
laid before the Court. R In the matter of Fwxa 
Powers (DoouMENTS, OF APPOINTMENT) BY AN ADYOCATE 





.OR PLEADER, vue aa A. I, R. 1926 Rang. 215 15 
a V r. a 

See O. P. C, 1908, s. 115 751 

See G. P. O., 1908, O. I, R. 2 463 





O. Vl, r. 17. 

An amendment of a plaint has retrospective effect, 
atleast from the date of the application for amend- 
ment. N SHAKURKHAN v. BupuaN, A. I. R 1827 Nag. 93 


4 658 
m O, VI, r. TT mn Amendment of plaint —Disere- 
~ tion of Court. 

69 


GENERAL INDEX: - 


. “1022 
Civil Procedure Code—1908— contd, 


The matter of allowing amendments is one entirely 
in the discretion of the Court where rights of third 
parties are involved. M  BaLLIBOYANA YEERAMMA V. 
JAKKANNAGIRI RAMAPPA, 21 L. W. 697 729 
——— —— 0. VI, r. 17— Amendment of plaint, whether 

permissible in second. appeal, . 

An amendment of a plaint can in a proper cass be 
Süowed for the first time even in second appeal M 
RAMACHANDRACHARYULU ,vQltaNGacfanvuLU, 51 M. L.J. 
418; A. L R. 1926 Mad, 111? — " 39 


O. Vl, r. 17, s. 115—Amendment of plaini— 
Inconsistent pleas-—Costs—Matters relating to Court- 
fees, amendment, etc.—Revision—Ingerference. 
Under O. VI, r. 17, C. P. O., all such amendments 

should be allowed as may be necessary for the pur- 
pose of determiniifg the real questions in controversy 
between the parties. ] 

The fact that an amendment seeks to state a case 
in the alternative with the case already sot out in 
the plaint is not & ground for disallowing it. 

A Court ought not to disallow an amendment on 
the ground that the party is not likelv to succeed on 
the case put forward in the amendment. 

In matters of amendment of pleadings and Court- 
fees and such like, interference by the High Court in 
revision would generally save the parties *eonsiderable 
expenge and the Courts considerable loss of vime and 
it is desirable that the High Caurt should interfere 
in proper cases. M SOBHANADRI APPa RAO v. VENKATA- 
RAMAYYA APPA Rao, 38 £M. L.T. 33; A. L R, 1927 Mad. 
212 458 


- O. Vlr. 11 (C)—Appeal memo. rejected for 
insufficient Court-fees —Order, whether decree—second 
appeal, whether lid—Court-fee payable, whether ad 
valorem—Court* Fees Act (VII of 1870), Sch. II, 

Art. 17. 

An order dismissing an appeal for deficiency in 
Court-fee should be treated as on the same footing 
with rejection of a plaint for the purposes of deter- 
mening whether it amounts toa decree or not and is 
appealable asa decree. Where the dismissal of the 
appeal ‘raises a question of law as to the interpreta- 


t al 





'O. Ill, r, 4 (5), as amended by Act XXII OUon ofthe Court Fees Acie a second appeal lies from 


such an order. 

The subject-matter in the appeal from such an 
order being the correctness of the lower Court's 
decision demanding additional Court-fees or refusing 
togrant time to comply withit and the resultant 
rejection of the memo. as insufficiently stamped, is 
incapable of being properly valued and must, 
therefore, fall under the residuary Art. 17 of the 
Second Schedule ofthe Court Fees Act. N GOVINDA 2. 
BANSILAL 


—— 





663 
O. IX, r. 8. See O. P. O., 1908,8. 151 781 


O. IX, r. 9—Dismissal for default—Restora- 
tion — Suficient tause’—d'rain arriving late, whether 
sufficient cause for non-appearance. . 
Where a party is prevent$d from appearing in 

Ogurt where his case is taken up for hearing, 
owing to the late arrival of a train, which undete 
ordinary circumstances would have arrived in time 
to enable the plaintiff fo appear duly, there is suffici- 
ent cause for his non-appearance within the meaning 
of O IX,r. 9, O. P. O. L AMBEN CHAND v. KARAN 
Guanp, A. I R. 1927 Lah, 40 868 

O. IX, rr. 8, 9, O. XXXIV, rr. 2, 3— 
Foreolosure suit. —Preliminary decree—-Default o 
~ appearance—Dismissal for default-—Procedure, 
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Rulés 8 and 9 ofO.IX ofthe C. P. C. are intend- 
ed to have applieation to proceedings before & decree 
is passed end not-after a decree is passed. So long 
as the rights and liabilities of the parties have not 
been fixed and no deeree, preliminary or otherwise, has 

"been passed, a plaintiff, who absents himself on the 
date when the suit is called on for hearing incurs the 
penalty of having his suit dismissed, unless the 
defendant admits, the claim, and he is only permitted 
to revive the mattef, ifhguccessfully prosecutes an 
application for restoration under r. 9 of O. IX. 
Wherg, however, the plaintiffs claim has been es- 
tablished by a preliminary decree, for instance in a 
suit for foreclosure, it is not then obligatory to con- 
fine the deerée-holder to the remedy provided by r. 9 
of O. IX, and the suit cannot be dismissed for default 
if he happens to be absent on any*particular date. O 
LAKSHMI NARAIN v. MauARAJ. Dix, 3 O. W. N 921; A. I. 
R. 1927 Oudh 49 ' 1029 


— —— — Q. IX, r. 13, s.151—Ex parte decree, appli- 
cation to set aside dismsssal of—-Court, whether can 
set aside dismissal under s. lól—Amendment of 
plaint, retrospective effect of. 

An cx parte decree passed against a person in a 
Small Cause suit cannot be set aside under s. 151, O. 
P. C., when his application to set aside the decree is 
dismissedefor failure to deposit security and he has 
not availed himself ofthe right to apply to the High 
Court for revision ander s. 25 of tte Provincial Small 
Cause Courts Act. N SHAKUR KHAN v. BUDHAN, A. L 
R. 1927 Nag. 95 a 658 


———— O X, r. 4, O. HI, r 1—Suit for reni— 
Defendant agreeing to withdrawe Mea of discharge 
on plaintiff's oath of denial—Plaintiff woman, sum- 
moning of—Non-appearance—Dismissal of suit, whe- 
ther proper. 

In a suit for rent, the defendant pleaded discharge, 
but was prepared to withdraw that plea if plaintiff 
would herself depose that there was no discharge. 
Plaintiff declined to come to Court for that purpose 
and the District Munsif ordered her appearance and 
as she did not appear, dismissed the suit. On revision 
to the High Court: 

Held, that the proper procedure would have beeg 
to take defendant's evidence of discharge and to have 
drawn the natural inference from plaintiffs refusal 
to appear; but the Munsif'* procedure, though mis- 
guided was technically correct, inasmuch as though 
he had no power to summon the plaintiff under O. X, 
r.4, he could do so under O. 411, r. 1, C. P. C. M 
KRISHNAMMAL v. PARUVATHAN Cuetry, 24 L. W. p 

23 

Bantana Anan 0. XI, r. 21. See C. P. Q y 1908, 8. 115 70 

O. XIII, r. 1—Docwment not produced on 
first hearing, admission of—Discretion of Court— 
Proof of document—Objection «ot taken in trial 
Court—Appeal, objection*whether can be taken in. 
The question af thepwoof of a document is a ques- 

tion of procedure and if it can be shown that a 

document was admitted in evidence in the trial C@urt 

*without any objection on the part of the opposite 

party, it cannot be urged in appeal that it was not 

properly proved in the Court below. 

The trial Court has a complete discretion to admit 
documents which are filed late, particularly documents 
avhich are registered and to which no possible sus- 
picion can attach. Pat MUHAMMAD Taparax ALI KHAN 
p DALIP NARAIN SINGH 968 
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——-—- 0. XVI, rr. 12,17. See CONTEMET or COURT 

57 

— —— 0. XVI, 7.16. See C. P. C., 1908, s. 146 856 

— O, XVII, r. 2, O. XXIII, r. 1— Withdrawal 

óf suit by plaintif—Defendants with interests 

similar to plaintiff s—RFaght to set aside order of 
dismissal—Non-appearance, effect of. 

The plaintiff applied for permission to withdraw. 
from a suit, in which two persons whose interests 
were similar to those ofthe plaintiff had been im- 
pleaded aS defendants. : These defendants did not 
appear in person or by Pleader on the day the petition 
was heard and the Court allowing the petition dis- 
missed the suit. There was nothing to show that 
the suit was on behalf of the said defendants also: 

Held, that the said defendants had no locus standi 
to apply under O. XVII, r. 2, O. P. O., to set aside 
the order dismissing the suit. 

A. default of appearance ofa defendant cannot be 
treated as default of appearance by a plaintiff under 
O. XVH, r.2, O. P. CO, even in a case where the 
interests of the plaintiff and the particular defendant 
are identical. M MaTTE NABRAYANAMURTHI 7. PARANKUSAM 
VENKATAYYA, 20 L. W. 07; A. 1. R, 1927 Mad 2?7 501 


O. XXI, r 2—Adjustment of deeree— 

Omission to record, effect of—Compromise between 

only some of parties to suit, whether effective 

Tor a Court to recognise an adjustment under 
O. XXI, r. 2, O. P. C, itis sufficient that “the adjust- 
ment has been certified. It is not necessary that it 
should be both certified and recorded. > 

The neglect by a Court of the duty expressly im- 
posed on it of recording a decree-holder's certifi- 
cate cannot prejudice the judgment-debtór. 

Where a compromise is entered into between some 
only of the parties toa decree and the rest do not 
join, it will be material to determine whether the 
compromise can be given effect to as regards the 
parties thereto leaving the matter outstanding as 
regards others. If this cannot be conveniently done, 
the Court will be very slow in concluding that it was 
intended that the compromise should hold good even 
amongst the parties thereto without the consent of the 





remaining parties. M Nepuri Rasanna v. DoNTUKUNTI 
SESHAMMA, A. I. R. 1927 Mad. 155 698 


9 —— O. XXI, r. 2—Payment or adjustment of 
decree out of Court—Decrce-holder, whether bound 
to certify within any particular time—Court, whether 
acts judicially in recording decree-holder's eertificate 
~—Limitation Act (IX of 1908), Sch. I, Art. 181— 
“Application”, meaning of-—Certification by decree- 
holder of payment or adjustment of decree out of 
Court, whetRer application. 

A decree-holder may certify a payment or adjust- 
ment under the provisions of O. XXI, r. 2 (1), C. P. 
C. at any time inasmuch as no period of limitation 
is prescribed therefor. 

The word “application” in Art. 181 of the First 
Schedule of the Indian Limitation Act, 1908, means 
an application ejusdem generis, in other words, 
an application on which the Court has to decida 


judicially. š 
by a decree-holder under O. XXI, 





A certification 
r.2 (1), O. P. O., does not raise any point on which a 
‘Court has to decide judicially and is, therefore, not 
in any cirqumstances an application within the mean- 
ing of Art 181 Limitation Act. O PRAKASH SINGE v, 
ALLAHABAD BANK, Ltp,, 30, W, N. 829; A. I, R. 1927 
Oudh 7; 29 O. C. 358 353 
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O. XXI, r. 11. See C. P. C., 108, 5.47 428 
—— — —- O, XXI, r, 12—Application for attachment 
of moveables—Inventory, when necessary. 

An application for attachment of moveables can be 
held to be defective for want of an inventory as 
prescribed by O. XXI, r. 12, C. P. C., only where the 
properties sought to be attached arefnot in the judg- 
.ment-debtor’s possession. B BIRDICHAND DHONDIRAM 
MARWADI v. BADESAHEB BAHAMIYA, 28 Bom. L. R. 1322; 
A. l. R. 1927 Bom. 52 941 


———— 0. XXI, r. 16—Mortgagee of decree, if 
entitled to execute decree. 

Per Walsh, J.—A mortgagee ofa decree is an as- 
signee of the interest of the decree-holder within the 
meaning of O. XXI, r. 16, C. P. C., and is entitled to 
apply for execution of the decree. A Raw SAHAI v. 
MADAN LAL-KANHAIYA Lan, 24 A. L. J.430; A. I. R. 
1926 All 316; 48 A. 432 376 


— ——— 0. KAI, r. 16, prov. 2—Death of one of 
several judgment-debtors — Decree-holder becoming 
legal representative, effect of —"Decree.for payment 
of money against several persons," meaning of. 
When oneofthe persons jointly liable under a 

decree takes in himself the character of creditor and 

joint-debtor in respect of the whole decretal debt, 

the effect of proviso 2 of O. XXI, r. 16, C. P. C., 

is to extinguish the liability ofallthe co-judgment- 

debtors under the decree. 

The result is the same where the transfer of the 
decree happens by death of the-judgment-debtor and 
the two characters of “debtor and creditor” become 
united in the person of the legal representative of the 
judgment-debtor. 

The expression “a decree for the payment of money 
against several persons" in proviso 2 of O. XXI, r. 16 
signifies a personal decree against two or more per- 
sons jointly. M MUHAMMAD ABDUL KADIR SAHIB v. 
ABDUL KADIR, 51 M. L. J. 443; A: I. R. 1926 Mad. 1141 


26 
— O. KAKI, r. 50. See O..P. C., 1908, s. 42 855 
QO. XXI, rr. 56 to 62, | inquiry under, 
scope of—Difficult questions, whether to,be gone into, 
Though it isobjectionable in summary proceedings 
Buch as are contemplated in rr. 58 to 62 of O. XXI, 
.O. P: C., to decide intricate questions of law, thé@re is 
nothing to prevent the Court from deciding a plain 
question of fact, even though the decision thereof in- 
volves to some extent an inquiry into the title of the 
applicant. Though in some cases the Court may think 
proper that there should be as full investigation as 
if astit were instituted for the very purpose of try- 
ing the question, in other cases it may also be a 
most prudent and proper course to deliver an opinion 
on such facts as are before the Court at the time, 
leaving the aggrieved party to bring a suit which the 
law allows him. S Osan SALEH MAHOMED v. SNO 
MAL SATRAMDAS 88 
———— 0. XXI, rr. 58, 63, 100, 101—Ezecu- 
tion of decree—Attachment—Objection, dismissal of 
—Transfer by objector —-Delwery of possession— 
Objection by transferee, whether can be upheld. 
Where on an application under r. 100, O. XXI, of 
the O.P. C., it appears that the claimant was in pos- 
session of the property though without a good title or 
even as a trespasser, but on his own acepunt oron 
account of some person other than the judgment- 
debtor, he is entitled to succeed underr. 101 ofthe 








raer, 
. The fact that the claimant claima to be a transferee ; 
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of the property from a person against whom an order 
passed under r. 58 of O. XXI had becomé@final is im- 
material for the purpose of the decision of anappli- 
cation made under r. 100. O Munxni LAL KsurrRY v. 
SASI BHUSAN ADHIKARI 541 
— ——— 0, XXI, r. 63. See PROVINCIAL INsoLYENCY 
446 
O. XXI, r. 89—Jpist application by 
purchaser after Court Sele and judgment-debtor to 
set aside sale— Withdrawal by judgment-dcbtor— 

Application, whether maintainable—Setting aside 

of Court sale, presumption of benefit to minor 

judgment-debtor. : 

Where a judgment-debtor and & purchaser of his 
interest subsequent to a Court sale jointly apply 
under O. XXI, r*89, O. P. C, to set aside a Court 
sale, but the judgment-debtor subsequently with- 
draws from the application, the application is not 
thereafter maintainable. 

It cannot be laid down as a general proposition 
that it is always to the benefit o£ a minor judgment- 
debtor to have a Court sale set aside inasmuch as 
a re-sale may produce even less than the original 
sale. M SANKARA BHATTA v. AyvAPPA. Gowpa, 21 L. W. 
759; A. I. R. 1927 Mad, 151 739 


—— —— O, XXI, rr. 89 to 92. See C.*?, C., 1908, 


8.4% 866 
Se ee O, XXI, T. 90. e 

See ©. P. O., 1908, s. 47 206 

See C. P. C., 1908? s. 63 628 
———— ©. XXI r. 9O—Application for setting 


aside sale-*ePjeader, power to sign and present— 

Signature of applicant, whether necessary. 

An application urftler O. XXI, r 90, ©. P O., for 
setting aside an éxecution sale, signed and presented 
by the petitioner's Vakil, is valid even though it is 
not signed by the petitioner, if the Vakil is authorised 
by the power-of-attorney to make such an applicaticn, 
L ABDUL KADIR Kuan ArINDI v. Iogpar, Becam, A.I R. 
1996 Lah. 514; 27 P. L. R. 355 165 
O. XXI, r. 92, O. XLHI, r.1 G)— Order 

confirming sale, whether appealable—Death of judg- 

ment-debtor before conjimmation of sale—Notice to 
representatives before  confü mation, whether neces- 
sary. 

An eles under O. XXI, r. 92, C. P. ©., confirming 
a sale held in execution of à decree is not apptalable. 

Wherean execution sale has been effected during 
the lifetime of a *judgment-debtor and he dies 
before the sale is confirmed, the Court is not bound 
to issue notice to the representatives of the judgment- 
debtor before confirming the sale. O ADITYA DAT RAM 
v. JAGJIWAN Das, A. I, R. 1927 Oudh 23 69 
See O. P. O. 1908, O. XLI, n. 20 











— Q. XXII. 
1003 
O. XXll. r. 1—Malicicis  prosecuticn— 
Suit to recover damages-"-Appeal— Death o f plaintiff 
— Abatement. s. € . 


Where a suit to recover damages for malicioua 
pibsecution is dismissed and during the pendency of 
an appeal the plaintiff dies, the cause of action" 
does not survive to his legal representatives and 
thesuitabates. A MAHTAB SINGH v. Hus Lar, 24 A. L. 
590 

O. XXII, rr. 2, 4— Death of respondent 

—Representatives already on record —A pplication 

under r. 4, whether necessary. 

Rules 2 and 4 of O, XXII, C. P. C, contemplate 
two diferent sets of circumstances and the provision 
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made in r. 2 is independent of and in no way subject 
to the proviSions of r. 4. 

Therefore, no application under r. 4 need be made 
where r. 2 applies and an appeal does not abate on 
tle ground that such an application was not filed 
whefe all the representatives of the deceased respond- 
ent are already on the record. L Goran Das v. MUS 
OxaND, 7 Lah. 399; A,I. R. 1926 Lah. 607; 27 P. D.R. 
688 . ." 960 


————— 0O, XXI, r. 4—Appeal—Death of re- 
$pondent— All legal representatives not brought on 
record —ÀA ppeal, whether abates entirely—Bona fide 
application, sufficiency of. 

Order XXII, r. 4, ©. P. O., is sufficiently complied 
with where a bona fide applieation js made to bring 
on the record all the legal representatives of a deceased 
party known to the applicant so faras he could as- 
certain them after the exercise cf due care and dili- 
gence. An appeal does not, therefore, abate entirely 
by the mere fact that one of the legal representatives 
"of a deceased resportdent was not brought on record 
in time where the appellant has done all that could 
‘be done to find out the proper legal representatives. 
L BEGAM JAN v. JANNAT BIBI, 7 Lah. 438; A. I. R. 1927 
‘Lah. 6 612 


one D. XXII, r. G—One ‘of several revergioners 
éntitled to succeed—Representatiye capacity—Legal 
representative—Right to continue sutt. 

In a case in which more than ene reversioner has 
aright to succeed to the estate ofa Hindu upon the 
death of the holder of a female's estate, any one of such 
persons represents the entire body o$ méversioners for 
the purpose ofcontinuing a suit commenced by the 
holder of the female's estate and'is further entitled to 
continue the whole suit and to the “full relief as if the 
suit were by all the reversioners entitled to succeed to 
the property. O RAM Kunwar v. BARDI SINGH, 3 O. 
W. N. 949 ., 1068 
— ——— Q. XXI, r. 1. See Segciric Reier Act, 1877, 

368 


s. 19 
O. XXVI; . r. 8 — Evidence. i 0n, 

commission —Witness within jurisdiction — Evidence, 

admissibility of—CourWs power toadmit, such evi-' 

dence—Discretion, exercise of. . » 

Evidence taken on commission cannot ordinarily be 
‘read as evidence in a suit without the consent of the 
party against whom such evidence is adduced unless 
‘the circumsfances mentioned in O. XXVI, r. 8 (a), 
‘exist cit. senough a Court Ims power to dispense 
with tue proof of such circumstances, it can do so 
only after applying its mind to the matter and in 
the exercise of its discretion. O MAHIM CHANDRA 
„GUHA v. NABA OHANDRA QOHOoWpHURY, 44 OQ. L. d. 288: 
A. I. R. 1927 Cal. 43 852 
— —— O, XXXII, r. 7. Sez C. P. ©., 1908, Scu. II, 

Para. 1l ° 


9 550 
O. XXXIII, r. 1, 8.°115—Order rejecting—A p- 
e plication to gues pquger— Revision. 

An ordef rejecting an application for leave to sue 
as a pauperis open to revision. L Kako v. Sonna® A, ` 
* I, R. 1927 Lah, 56 879 
m O, XXXII, r.15—Dismissal of application 

for leave tosué in forma pauperis for non-appear- 





ance or irregular presentation — Subsequent applica- * - 


tion, whether barred—Refusal’. meaning of. 

The dismissal of an applicaticn for leave to sue 
as a pauper onthe ground that the application was 
not properly framed or presented in accordance with ` 
fie rules oreon the ground of nen-dppearance of the 
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parties on the day of hearing, does not bar a sub- 
sequent application for leave to sue as a pauper. 
Such dismissal does not amount toa ‘refusal’ within 
the meaning of O. XXXIII, r. 15, 0. P. O. R Ma SEIN 
v. Ma Kya Hui, 4 R. 245; A. I R. 1926 Rang. 200 26 


O. XXXIV, r. 8—Mortgage—Préliminary 
decree—Ezxtension of time, effect of—A pplication 
for final decree — Limitation — Mere deposit of 
amount, whether suficient—Limitation Act (IK of 
1908), Sch. I, Art. 181. : 

Where a mortgagor does not deposit the amount 
due under a preliminary decree within the time fixed, 
itis open to the mortgagee to apply to debar the 
mortgagor of his right of redemption. But, where 
he fails to do so, and on the application of the 
mortgagor the Court extends the time for depositing 
the amount and the mortgagor pays within the time 
so fixed, the mortgagor is entitled to have a final 
decree drawn up under O. XXXIV, r. 8, C.P. C. 

Where the time for payment of the amount due 
under a preliminary decree is extended by the Court, 
the period of limitation for an applicution for a final 
decree would run only from the time when the right 
to apply accrued, that is, the date on which the pay- 


‘ment was made. 


Per Shah, J.—Whére time for payment of an 
amount due under a preliminary decree on,a mortgage 
is extended and paymentis made by the. mortgagor 
within that. extended time, he must be takento have 
paid into Court the amount declared due on the day 
fixed within the meaning of O. XXXIV, r. 8, O. P.O., 
and a formal application for making the final decree 
is unnecessary. B Mory NARUSHET GUJAR +. ,GANGa- 
BAI RAMCHANDRA LILACHAND, 28 Bom, L., R. 1325; 50 
B. 730; A. I. R. 1927 Bom. 32 943 


O. XXXIV, r. 8—Mortgage—-Redemption 
decree—Omission to apply under O. XXXIV, r. 8— 
Second suit for redemption, whether open— Suit on 
title, whether maintainable. 

A mortgagor who omits to take the final step 
under O. XXXIV, r.8, C. P. C, after obtaining a 
decree for redemption, cannot institute à suit against 
the mortgagee for declaration of title and. possession 
of the mortgaged property, inasmuch as the mortgage, 
is fot put an end to until a final decree is passed 
and itis open to him to sue again for redemption. 
L Rapma KISHAN v. RADHA Kisuan, 7 Lah. 420; 27 P. 
L. R. 659; A. I. R. 1927 Lah. 9 650 
— O, XXXVIl—Summary suit on negotiablea 

— Limitation — Limitation Act (IX of 1908), 

Sch, I, Art. 5 before amendment by Act (XXX of 

1925)—Suit tm shah jog hundi—Summary pro- 

cedure, whether applies. 

A suit on a negotiable instrument under O, 
XXXVII, C. P. O., falls under the category of suits 
of the nature yeférred to.in s. 128 (2) (7), and Art. 5 of 
Sch. I of the Limitation Act was applicable to such 
suits even before the amendment of the said Article 
by Act XXX of 1925. 

Obiter.—Other conditions being fulfilled a suit on a 
shah jog hundi will lie under O. XXXVII, £. P. C. 
S JETHA DEVI & Co. v. SRIRAM MOOLCHAND, A. L R. 
1927 Sind 90 78 
—————— Q. XXXVI, r. 3— Summary suit on 

negotiables—Leave to defend when to be given —Con- 

ditions as to security, etc., when imposed, 

The question to be considered on an application 
under O. XXXVII, r. 3, C. P. C., is whether or not a 
triable issue is disclosed by the defendants on affidavit 

"e. 





Civil Procedure Code-—1908.—contd. 


or otherwise, a triable issue meaning. a plea which 
is at least plausible, and once a Court comes to the 
conclusion that there isa triable issue in the case, it 
must grantleaye to defend withoug requiring the 
defendant either to pay the amount claimed in Court 
or to furnish security therefor. Such a condition must 
be imposed only in exceptional cases where, for in- 
stance, there appears to be so grave a suspicion that 


the Court comes to the conclusion that the defence 


is put in only in order to obtain further time. 

A plea, that the plaintiffs are not holders in due 
course, raises a triable issue, S Lioyps BANK Lrp. v. 
' Devipas Kaunranpas, A, I. K. 1927 Sind 60 72 

———— Q. XXXIX, r. 1, whether applicable to 

liquidation proceedings—Company in liquidation— 

Person alleging himself to be mortgagee signifying 

intention to sell mortgaged property —Injunction 

restraining exercise of power, whether can be 
- issued, ` ; 

The provisions of r. 1 of O. XXXIX of the O. P. 
O. are applicable to proceedings in liquidation, but 
the mere fact that liquidation proceedings are pend- 
ing does not give a liquidation Court jurisdiction to 
act under those provisions Before action can be taken 
under r. 1 of O. XXXIX, there must bea proceeding 
pending ih reference to the property in respect of 
which the order is sought and the property must be 
in dispute in such proceeding. 


The mere fact that a certain person alleging himself: 


to be the holder of a mortgage over a certain property 


belonging’ to a company. in liquidation signifies his 


intention to exercise the power of sale conferred upon 
him under the terms ofthe mortgage, does not bring 


the property into dispute within the meaning ofr. 1 


of O. XXXIX of the C. P. G., and the liquidation 
Court has no power in such a case to issue an in- 
junction restraining such person from exercising his 
power of sale. L.C. M.Dzsouza v. S. B. BILLIMORIA, 2 
Lah. Cas. 190; A. I. R. 1926 Lah. 525 310 
O. XLI, r. 2—Appeal — Ground not 
mentioned in memorandum, whether cah be raised 
— Leave of Court. 
' Under r.¥ of O. XLI of the C. P. O. an appeljant 
can only put forward grounds of appeal not mentioned 
inthe memorandum ofappeal with the express leave 
of the Court, and such leave should be asked for at 
the very beginning of the appellants Counsel's 
address. The Oourt should be very reluctant to 
grant such permission save in exceptional circum- 
stances. S User v. Dapur, A. I. R. 1926 Sind un 





————— 0. XLI, r. 4—Appellate Court, powers of. 
Order XLI, r. 4, C. P. CO, gives power toan Appel- 
late Court to reverse a decree in favour of all the 
defendants even though the appealis preferred by some 
of them alone when the decree proceeds ona ground 
common to all of them. G RAKHAL CHANDRA CHATTAR- 
JER Vv. BAST SANTHAL, 23 C. W. N. 372° 837 
———— Q. XLI, r. 4— Common defence—Appeal 
by only some defendants—Appellate Courts power 
to reverse decree in favour of all defendants. 
In a suit for ejectment there was some dispute 


between the defendants as to who among them was” gr 


in actual possession, but all of them were on common 
ground tbat the property was not the plaintiff's 
zerait.and that, therefore, the plaintiff was not entitled 
to possession. The first Court decreed the suit in the 
plaintiffs favour but on appeal by some of the 
defendaifs alone the lower Appellate Court dismissed 
Phe suit against all the defondenta; 

C... - cus x 
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Held, that, in view of the provisions of O, XLI, r. 4, 
O. P. O., the dismissal of the suit against all the 
defendants, though some of them alone had appealed, 

as not illegal. Pat BANKEY BEHARY SINGH v. PARME- 
shar SINGH, A. I. R. 1927 Pat. 103 846 


. . 

———— O, XLI, r, 20,* O, XXII —Appeal against 
joint | decree—Omission to implead some of 
joint claimants—Appeal, whether competent-* Appel- 
late Court, power to implead the rest. 

Where 4 joint decree has been passed in favour of 
several persons an appeal impleading some alone of 
the joint decree-holders às respondents is incom- 
petent and the Appellate Court has no power under 
O. XLI, r. 20, C. P. O., to bring on record the others 
also, after the expiry of the time fixed for preferring 
an appeal against them. 

Order XLI, r. 20, O. P. C., applies only when there 
is an appeal pending in the Court on which a decision 
may be given by the Court. It is not intended to 
override O. XXII, O.P. C., and empower a Court to 
revive & dead appeal or to give power toan appel- 
lant to present an appeal where there is none in the 
file of the Court. Pat BADRI Narayan vte. I. RAIL- 
way Ce., 5 Pat. 755; A. I. R. 1927 Pat. 23 1003 


——_ Q. XLI, rr. 22, 3 3—A ppeal—Cross-ob- 
jections, absence af—Respondent, whether can ques- 
tion decree. 

Where a party against whom a decree has been 
passed files nd'egpeal and no cross-objection he cannot 
be allowed to dispute the decision of the Court below 
against him in an “appeal filed by the opponent. 
B Mokuxp DHARSIAN BEHOIR v. SHANTARAM Rago 





Buork, 28 Dom. L., R. 627 383 
- O. XLI, r. 23—Remand, legality of— 
New case. 


No remand by an Appellate Court is competent 
under O. XLI, r. 23, C. P. O., where all the issues 
properly*framed on the pleadings have been decided 
by the trial Court. ‘ 

* An Appellate Court should not set upa new case 
fora party. L Narain Das v. Narain Das, A. I. R 
1927 Lah. 42 : 906 


O. XLI r. 27—Additional evidence, 

. When. can be received — Substantial cause—Question 
of admissibility of ádditional evidence, when to be 
vaised— Party, if can supplement evidence in appeal 
—Second appeal—High Court, when can dispose of 
appeal finally in case where additional evidence 
has been improperly received. 

Additional evidence might be admitted by an 
Appellate Court under either the general principles 
ss run under the'tpecific provisions of O. XLI, r. 27, 

Where additional evidenc tas been improperly" 
reogived by the lower Appellate Court, the High Court 
sitting in second appeal can dispose of the case itself , 
without a remand only where independently of the evi- 
dence improperly admitted the lower Court has 


~ 





e@pparently arrived at its conclusion upon other 


ounds 
Where additional evidence is admitted in appeal at 
the instance ofa party the opposite party should be 
given an opportunity to adduce rebutting evidence. 
Per Cuming, J.—The question whether additional 
evidence is to he admitted or not in apfeal has to 
he br dE at the time when the appeal is actually 
eard, 


| " 
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A party cannot be allowed to supplement his evi- 
dence in appeal unless some very good reason is 
given. 

Per Page, J.—Lhe discretion of an Appellate Cour# 
is not restricted ig respect of the admission of 
additional evidence a$ undér O. XLVII, r.l. But 
the discretion must be judicial diseretion exereised 
with cation. 

When an Appellate Court has duly admitted ad- 
ditional evidence, that otherwise is admissible, in the 
exercise of thé power that it possesses in this 
behalf it is only in rare and exceptional circumstances 
that the High Coyrt will interfere® with the discre- 
tion of the lower Appellate Court and hold that the 
additional evidence was improperly admitted and 
cannot be taken into consideration. 

Improper admission of additional evidence in 
appeal would not of Mself be ground for anew trial 
or reversal of the decision of the lower Appellate 
Court where independently of the evidence objected 
to there is sufficient evidence to justify the decision. 
C TIRTHAMAYI Dasst v. ATIXULLA, A. I. R. 1927 Gal. 140 


. 129 
——— Qi XLI, r. 27—Additional evigence, 
when to be admitted—Not recording reason, if 


illegal or merely irregular. 

‘Under O. XLI, r. 27, O. P. C, i$ a proper case is 
made out for the reception of additional evidence 
and if there is no likelihood of any prejudice being 
caused tothe party against whom suh’ evidence is 
sought to be used, the mere fact that the reasons 
have not been recorded by thé Court would not 
amount to an illegality but would amount only to an 
irregularity. C IswAR CHANDRA AGRADANI v. JOGENDRA 
Lat Roy, A. I. R. 1927 Cal. 126 137 


—————— O, XLI, r. 27—Admission of document— 
Formal proof —W aier. e 
Formal proof of à document admitted byan Ap- 

pellate Court under O. XLI, r- 27, ©. P. C., tan be 

properly waived. M ZEMINDAR or BODOKIMIDI v. 

DuDAMKAYALA BHIMAYYA, 24 

Mad. 76 800 


c O. XLI, r. 27—Appellate Court—New Maps 
or reports in appeal, power of Court to call for. 


Order XLI, r. 27, O. P. O., refers to evidence oralor . 


documentary which the parties Could have produced 
at the time of first hearing and has no direct applica- 
tion to maps and reports of a Commissioner appoint- 
ed by the Appellate Court. The power of an Appel- 
late Court, therefore, to require an accurate map to 
be filed in order to enable it to understand the facts 
ofa case uhder appeal to it cannot be questioned 
on the ground thdt this is admittiig new evidence 
within the meaningof O. XLI, r. 27. A BHAWANI PRASAD 
?.HaxriMULLAH, A. P R. 49927 All. 175 821 
— —— 0. XLIII, r. 1 (J). See C. P. C., 1908, 9. 
N XXI, R. 92 9 69 


O. XLV, r. 7—Time for furnishing 
security, extension of—Limitation and Code of Civil 
Procedure (Amendment) Act (X XVI of 1920) amend- 
ing 0. XLV, v. 7, C. P. C., effect of. 

Per Rutledge, C. J. and Carr, J.—The result of the 
amendment introduced by Act XXVI of 1920 to 
O. XLV, r. 7, C P. C, isto limit the power of the 
Court to graat extension of time to the three months’ 
period from the date of the decree mentioned in the 
earlier part of the rule and not to allow any 
tension of the six weeks’ period from the date of the 


* 
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. W. 677; A. I. *R. 1927 € 
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certificate mentioned in the latter part of the rule. R 
J. N. Surry v. T. S. Cuerrrar Fir, 4R. 265; A. I. 


R. 1927 Rang. 20; 5 Bur. L. J. 187 417 
———— Q. Vil, rr. 4, 8—Review— Error 


of law, when ground for review—One Judge absent. 


-—Procedure—Constitution of Bench for ve-hearing. 

Per Brown, J.—' The ruling of the Privy Council 
in Chhajju Ram v. Neki, 72 Ind. Cas. 566 though 
it definitely lays down that an error of law is 
not necessarily a ground for review, does not decide 
that such an error cannot be a ground for review in 
any circumstances. Where an error of law is analog- 
ous to a mistake or error apparent on the face of 
the record a review can be granted. 

Where, owing to the absence of one of the Judges 
who disposed of a, case an application for review is 
heard by the other Judge who took part in the 


decision, the correct procedure, ifthe application is. 


granted, is to direct the papers to be laid before the 
Chief Justice for the appointment ofa Bench to hear 
the review, R J. N. SuRTY v. T. S. OsugTTYAR FIRM, 4 
R. 265; A. I. R. 1927 Rang. 20; 5 Bur. L. J. 187. 417 


Sch. Il, para, 1, O. XXXII, r. 7—Arbitration 
—Conjugal rights, suit relating to, whether can be 
referred—-Minor party—Leave of Court, whether 
necessary. 

Paragraph 1 of Sch. II to the C. P. C., stafesin very 
wide terms that any suit may be referred to arbitration. 
Therefore, a suit between a husband and wife relating 
to their conjugal rights may validly be referred to 
arbitration. ; 

Per Kincaid, J. C.--The provisions of O, X XXII, 
r. 7 ofthe O. P. C., do not control the provisions of 
para. lof Sch. II to the Code and it is not, therefore, 
necessary for the guardian of à minor party to obtain 
the express leave of the Court before agreeing toa 
reference to arbitration being made by the Court. S 
Ummer v. Daprr, A. I. R. 1926 Sind 128 550 


Sch. lH, paras. 1, 15, 20, 21—Arbi- 
tration—Application for reference containing ex- 


gene m 





nis Papi matters—-Order of reference by Court ae to * 
ma 


ters in dispute in suit alone, legality of —Simul- 
taneous awards on matters within suis on reference 
by Court and matters extraneous on agreement by 
parties, legality of —EHEevision of order of reference, 
whether lies. \ | 
An award made ona reference by the Courteas to 
matters which are in dispute in' a suit is not. invalid 
merely because the arbitrators at the same time make 


also another award relating to extraneous matters on: 


the strength of an abichalnama or agreement of the 
parties, where the award with regard to matters in 
contgoversy inthe suit is not so connected with the 
other award as to be coloured by the view taken by 
the arbitrators therein on the other questions. 

The mere fact that matters other than those in 
disputé in a suit are also referred toin an applica- 
tion for reference does not vitiate an order updh such 
application referring matters which are in dispute 
in the- suit. 

Where the jurisdiction ofa Court to make an order 
ofreferencyis attacked, the High Court has power 
to revise the order. G JATINDRA Nata v. MANINDRA 
Narn, 44 ©. L J. 224: A. I. R. 1927 Cal. 52 803 
— — —— Sch. Il, para. 16—Award--Objections not 

considered by Court—Appeal, whether lies. 


In order that a decree passed upon an awafd may 


not be appealable the award must bein accordance. 


with the provisions of para 10 (1) of Seh; II ofthe 


LS 
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» C. P. C. Clause (2) of para. 16 contemplates an award 
with respect to which if an application for its setting 
aside has been made, the application pas been con- 
sidered and refused. Where an application to set 
aside the award is made but is not considered by the 
Court theaward cannot form the basis of sn un- 
appealable decree. A SAHDEO SINGH v. METHU SINGH, 
24 A. L. J. 1036; A I. R. 1927 A11. 120 993 
—— — — Sch. Ill, paras. 2 to 10. See C. P.C., 1908, 

s. 70 1046 


Companies Act (VII of 1913), s. 196 (5), (7)— 
Examination of officers of company— Answers given, 
whether can be proved in criminal proceedings—' In 
civil proceedings, meaning of—BEvidence Act (I of 
1872), s. 182 proviso, scope of—Objection to answer- 
ing, necessity of—Privilege, whether confers general 

. immunity. 

The proviso to 35.132 of the Evidence Act does not 
prohibit the answers given by an officer of a company 
during his examination under s. 196 of the Companies 
. Act from being proved in evidence against him in 
subsequent criminal proceedings. 

The said proviso applies only to answers given to 
particular gtestions and does not confer a general 
immunity on a person who has been examined, and, 
further, does not come into operation at all unless the 
witness had objected to answering such questions. 

The expression ‘in civil proceedings’ in s. 196 (7) of 
the OCompagies Act was introduced with a view to save 
the provisions of s. 132 of the Evidence Act and does 
not confine the admissibility of the notes of an examina- 
tion under g. 196, Companies Act, to civil proceedings 
only. Suchevidence is, therefore, admissible against 
the person examined, unconditionally in civil proceed- 
ings and subject to s. 132 of the Evidence Act in 
criminal proceedings. L Ram CHAND GURWALA v. 
TMPEROR, A. IL R. 1926. Lah. 385, 27 Or. L. J. 1383 
599 
599 


Gonfession--Accused making admissions to various 
‘nerstns tmmediately after occurrence and latereto 
Magistrate—Subsequent retraction—Accused in full 
possession of his faculties—-No explanation for 
making untrue admissions—Hvidentiary value of 
confession. 

Admissions of guilt made by an accused in full 
possessien of his faculties to various persons im- 
mediately after the occurrence or in his cohfession 
to a Magistrate, do not, where the accused is unable 
to give any explanation as to how he came to make 
the admissions if they were not true, become in- 
effective because they are subsequently retracted. O 
EuaPEROR v. Ras KALI, 3 O. W. N. 813; AS I. R. 1996 
Oudh 622; 27 Or. L. J. 1306; 29 0, C. 396 250 


Court, whether bound to accept confession 
in its entirety. 

A Count is not bound to accept the confession of 
an accused literatim et verbatim but may, if suffici- 
ent grounds exist, reject a part of the statement which 
is found to be false and use the other part which it 
believes to be true. O NIRBHAY Naty v. ENPEROR, 3 
O. W. N. 800; A. I. R. 1926 Oudh 618; 27 Cr. L. J. 
1382; 29 O. C. 369 178 

Magistrate taking precaution to protect 
accused s interest before recording confession—Deli- 
berate @onfession of crime subsequently retracted— 

Allegation that confession was forced out of accused 
by torture unproved~-Admissibility in evidence, ` 


* 


8.282. See ORIMINAL PROOEDURE, 


GENERAL INDEX, 


* Maura, 7 P. L, T; 184, A. LR. 1926 Pat, 257 ` 
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Where a Magistrate, before recording the confes- 
sion of an accused, takes every precaution to protect’ 
his interests, namely, gives him an hour and-a-half 
to%hink over what he was going to do, warns him 
against the risk that he was goingeto incur in mak- 
ing a confession and obtainssfrom him a clear state- 
ment that he had not been put in fear or received 
any inducement, and then the accused makes a de- 
liberate confession of the crime, the confession, 
though subsequently retracted, is, in the absence of 
proof that it was forced ont of the accused by torture 
or a satisfactory explanation as to how he came to 
make it if it was not true is admissible in evidence. 

A man of sound mind and full age, who makes a 
statement in ordinary simple language, must be 
bound by the language of the statement and by its 
ordinary plain meaning. O Raz BAHADUR SINGH v. 
Jimperor, 3 O. W. N. 818; 27 Cr. £, J. 1258; A.I R. 
1927 Oudh 17 106 


Construction of document — Kabuliyat — Rent, 
whether payable in cash or in kind. 

The question whether a kabuliyat stipulates for 
rent in kind or for a cash rent must be decided upon 
the partfoular terms,of the kabuliyat and no hard and 
fast rule can be laid down for th8 determination of 
this question. 5 

A patta provided that in lieu ofthe price of Rs. 39 
per year as described with respect to the land the 
tenant would hẹ ,liable to deliver in the month of 
Magh every year at the house of the landlord 78 aris 
of paddy and that if hefailed to deliver the landlord 
would be entitied to*realize the sum with interest and 
damages at the rate of 4-annas per rupee: 

Held, thatthe holding was let out at a money-rent 
of Rs. 39 a yearand not on the basis ofthe market 
value of 78 aris of paddy for a year. © KainasH 
QuawpRA GHosu v. HAMID ALI, A. I. R. 1927 Cal. 243 

977 


Lease or memorandum Compulsory registra- 

gion of deeds. ‘s 

For the purpose of settling lands on lease they 
were put upinaugtion and in a document headed 
‘settlement in auction with the highest bidder’ con- 
taining various particulars the highest bid wus 
reccrded andthe thumb impression of the bidder 
was taken, The period*and the conditions of settle- 
ment were neither settled nor filled up atthe time cf 
taking the thumbimpression but were entered later 
on by the lessor's men: 

Held, that as the £ottlement was a verbal one and the 
document did not contain the most important terms 
and was never intended to be delivered to the lessee 
as a document of title it was not a fease, and that 
the subsequent insertion ofthe terms did not make 
any difference. Pat HawEsuwa» SitGH BAHADUR v. 
KITAB Arr (1926) Pat. 261; A. I. R. 1926 Pat. 467 

° 374 
Sale certificate— Conflict between boundaries 
and orea— Rule applicable. 

Where a deed of conveyance describes the land 
conveyed by boundaries as wellas by area and there 
is a difference between the boundaries and the area, 
the land actually comprised within the boundaries 
will be treated to have been conveyed, and if within 
those boundaries there is more or less land than that 
stated in the deed of conveyance the transferee obtains 
title to whatever is contained within those boundaries. 
Pat. RAGHUNANDAN THAKUR ~v. XKISHUNDEO nds 


—À 





* 
te * 
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Construction of document—coneld, 





Sale-deed, construction of—'Disputes respeci- 
„ing land’, whether include encumbrances, 

A, stipulation in a sale-deed that “ifany disputes 
(thagadalu) ever arise in future from any quarteré, 
the vendee should hold himself responsible for the 
gain orloss caused'therebyecovers disputes relating 
not only to title but also encumbrances on the pro- 
periy. 

In construing documents where terms which have 
got no well-defined meaning are used a Court should 
see what meaning the parties intended to convey by 
what they wrote in the document. M PODAPATI 
CHANDRAYYA v. MANDUNA Haxumarys, A. I. R. 1937 Mad. 
193 . T 450 
— —— Sale or agreement to sell—-Intention. 

In considering whether a document isan absolute 
conveyance or merely an agreement to sell, the test 
is whether according to the intention of the parties as 
expressed in the document there is & present con- 
veyance of the property or only an agreement to 
create a future right. This intention has to be 
gathered from the language ofthe document as well 
as from surrounding circumstances. 

Where 4 document relating to sale of property 
worth Rs. 6,500 was drawn up ip avery informal 
manner on ordinary*plain paper bearing an one-anna 
adhesive stampand did not contgin the usual cove- 
nants between vendor and vendee, and the description 
of properties was not in sufficient detail to identify 
them, and there were not even the ogegttive words of 
conveyance : 

Held, that the document wasnot a sale-deed and 
would amount at the most only tœ an agreement to 
sell although there were some expressions in the 
document consistent with the hypothesis that the 
transaction was n sale. M BALLIBOYANA YERRAMMA 1, 
JAKKANNAGIRI Ramappa, 24 L. W. 697 729 


Sale or mortgage by conditional sale. 

It is dangerous to construe one document with 
reference to another. 

Where a question arises whether a document cone 
stitutes a mortgage by conditional sale or an out and 
out sale with an option of re-purchase, it must be 
decided on consideration of the document in dispute 
together with any admissible extraneous evidence ag 
to the circumstances which may be available. 








A document the consideratio for which was stated 


to be just short of one hundred rupees purported, cn 
the face of it, to be a sale-deed of a house. It recited 
that the consideration money was required mainly to 
re-pay a former mortgage by conditional sale. It was 
also provided that ifthe vendor re-paid the price 
within six years the property would be re-sold to him 
and it was furthef stipulated that the purchaser shall 
be liable to keep the house in repair. The document 
avent on to state that after the expiry of six years the 
vendor would have no power to get back the h 01456 
and that the sale-deed would be deemed to have 
become absolute : 

Held, that the document constituted a mortgage by 
conditicnal sale and not an out and cut sale with an 
option of re-purchase. A ABDUR RAHMAN v. AHMAD- 
ULLAH : 4 497 


Contempt of Court— High Court's summary power to 
punish—Disobedience of summons to appear as 
witness, whether contempt—C. P. C. (Act V of 1808), 
OL XVI, ft. 12, 17—Cr. P. C. (Act V of 1698), s. 180 
— Penal Cede (Act XLV of 1860), s. 174— Special 
penalties, whether affect summary jurisdiction of 


INDIAN OABES, 


(1990. 


Contempt of Court—coneld. 


High Court—Summary procedure, when to be resort 
ed to—Charge and opportunity to defend, necessity 
of. 


Disobedience* to a subpana issued by a Court 


amounts to a contempt of the Court and- neither the : 


summary remedy provided by rr. 12 or 17 of O. XVI 
of the O. P. O., and s. 480, Or. P. O., nor the penalty 
provided by s. 174, Indian Penal Code, affects the. 
special jurisdiction of the High Courts to punish sum- 
marily such contempts of its authority. But, the 
summary procedure is not to be resorted to if the 
ordinary methods provided by law can satisfactorily 
accomplish the desired result, namely, to put an 
efficient and timely check upon such malpractices. 

It is a general principle applicable to all cases of 


contempt, however gross, and even if a witness has ` 


in evidence given immediately before the proceed- 
ings for contempt admitted the contempt, that a 
person cannot be punished summarily for contempt 


* 


unless the specific offence charged against him has. 


been distinctly stated and unless he has had an 
opportunity of answering the charge. R EBRAHIM 
MaMoojEE PAREKH v. EMPEROR, 4 R. 257; A. I. R. 1926 
Rang. 188; 27 Cr. L. J. 1241 57 


Contract, breach of —Party in default, whether can 


claim return of deposit. 


In all cases of deposits on contracts it sis well-es- 


tablished that a person in default cannot claim a 
return of the deposit and where itis not denied that 
if the contract was broken, damages would'be much 
more than the amount deposited, no obligations 
arise to return the deposit for which credit will be 
given in estimating the emount of danfages. M 
Ducrvas J. SUBBARAYAR & Bros. v. Muniswami IYER 
& Sons, (1926) M. W. N. 797; 51 M. L. J. 613; A. I. R. 
1926 Mad. 1133 516 


Privity—Sale of assets and liabilities of firm 
—Purchaser, liability of, to be proceeded against, 
by creditoy of firm. 

A person who isnot a party toa contract is not 
entitled to take advantage of it or enforce, it. 
unlé&s there is something more than a mere transfer, 
something in the nature of a trust created thereby. 

A purchase ofa firm asa going concern with the 
goodwill, assets, sicck in trade and liabilities does 
not create in the purchaser a liability to pay all the 
debts of the vendor company irrespective of what 
the assets obtained are and irregpective of the 
c.ntraet between the vendor and vendee firms, in- 
asmuch as there is no privity in such a case between 
tbe purchaser firm and the creditor of the vendor firm’ 
M RAJU CuzrTIAR v. SHAKOOR & Co., 25 L. W. 44; A. 
I. H, 1927 Mad, 179 609 


Contract Act (IX of 1872), s. 1. See CrsTom— 
MERCANTILE USAGE 759 


S. 6-- Offer and acceptance— Revocation of 
offer-— Counter offer—Accepiance, after reasonable 
time, effect of. 
ln response to an invitation for offers for sale of 


*claims against a Bank in liquidation, the defendant 


wrote to the plaintiff on Sth November, 1918, offering 
to sell som claims at 14 annas per rupee and requiring 
information by wire if plaintiil agreed to the terms. 
laintiff sent a telegram on the 9th accepting at 13 
&nnas9 pies per rupee. The defendant replied on the 
llth that ‘less than I4 annas not accepted’. @laintiff 
on the 16th sent a reply acceptingat 14 annas. Ina 
suit for damages for breach of contractig . . 
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Held, (1) that the defendant's letter of 5th November 
was an offer and. not an invitation for offers; 
(2) that the plaintiffs telegram „f the Sth was a, 


counter offer which implied a rejection of the de- 9 with’ the mandate of 


fendant's offer; 

(3) that the defendant did.not by his telegram of 
the 11th keep his original offer outstanding or renew. 
that offer; 

(4) that even ifthe telegram of the llth be treated.. 
as an implied renewal, the acceptance by the telegram 
of the 16th was not a good acceptance inasmuch as 
it was. not. made within a reasonable time; 

(5) that. there was no binding contract. between the 
plaintiff andthe defendant for the sale of. the. claims. 

Though revocation of an offer means action on,the 
part of the offerer by wliich.the offer is. re-called or 
revoked an offer can. be determined. by action on the.. 
part of the offeree also as for instance by rejection of: 
the offer. L NIHAN CHAND v, AMAR Nata, 8 Lah. L.J. 
434; A. I. R. 1926 Lah. 645 272. 


ss. 11, 65—Contract by minor, validity of— 

Minor, whether bound’ to restore benefit received. 

under contract.  ’ 

A'contract made by a minor is nudum pactum ab, 
initio anda minor cannot in equity be forced.to re- 
store the amount of a loan’ taken by him. on a void, 
contract. ` E i 

Section 65 of the Contract Act is based.on there. 
being à contract between “competent parties and is 
inapplifable to a case where there is not'and could 
not have been any contract’ at all. N JANARDHAN v. 
VISHWANATH, 28 N. L.R. 8 | 5 65O 


- S, 20—Mutual mistake as io rights—Con- 
tract, validity of. E l 
Parties acting under a mutual mistake as to their, 

rights are not bound by sh agreement’ arrived a} 

thereby. M-Pratapa. SINGH RAJAH SAHIR v. Sivagi 

RaAJAH Saye, (1926) M. W: N: 793: 5E M. L. 7:652; A: L 


R. 1927 Mad. 50 ' 442 





S. 23—Agreement opposed to public policy, * 


Acquisition of land by patwari in his own. 

Circle; 

The sale of land toa. Batwari serving in the Circle 
in which the land is situnted is opposed to publie 


policy and consequently void under the provisions of ° 


s 23, Contract Act. L ABDUL RAHMAN v. GHULAM, 
MUHAMMAD, 7 Lah, 463; 27 P. L. R. 740; A. I. R: 1927 
Lah. 18 ° . 673 


—— 8S, 23, 24. See TRANSFER or PROPERTY Act, 
1882, s. 6 (d) 700 
————— $. 25--Agreement by husband to ‘pay 
maintenance tò- wife—Consideration;—N aturale love 
and affection, absence of —Coóntráct; whether valid. 
The mere existence. ofa dispute is insufficient. to 
-support a promise to pay a maintenance 'allowance 
‘under a farkatnama; it is essential that the rights of 
he respete parfies must be the fair subject of” 
oubt.' "n i ECC 
Where it is obvious that no natural love and affection 
exist between a husband and wife, an agreement” 
between them cannot he supported under g. 25 of the. 


Contract Act. N Mrs. X v: Mr. X,9. N. L. J. M8; A. 
I. R. 1926 Nag. 501 217 
— —— 8. 30— Wagering. contracts—Cutcha adatia 


—Condition not to call upon principal to give or 
takee delivery— Contract of agency, whether invalid 
—Wager, test of — Cutcha adatia contracts, nature of 
Principal and agent-—Prineipgl's duty to indem« 


GENERAL INDEX. 
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nify agent— Teji mandi contracts, whether wagers— 
Presumption. ais 
Where a cutcha adatia agent, acting in accordance 
his up country principal 
makes genuine contracts wjtk third parties, the 
principal becomes prime facie liable to indemnify 
the agent against any liability incurred by him in 
respect thereof. : 

Inthe case of cutcha adatia agency, the agent's 
remuneration is merely his commission and he isin 
no way interested in the profits and losses made by 
his constituent. : 

The understanding between a eutcha adatia agent 
and his principal that the, latter should not be called 
upon either to give ortake delivery does not render 
the contract between them one of wager inasmuch as 
neither of them stands to win from or lose to the 
other according to the fluctuations of the price or any 
other event and the essence of a wager is consequently 
absent. 

There is no presumption that teji mandi contracts 
are wagers and in the absence of evidence to the con- 
trary they must be treated as genuine contracts. P C 
SoBHaGMAL GIANMAL v. MuKUNDCHAND BALIA, A. L R. 
1996 P. O. 119; (1926) M. W. N. 830; 28 Bom. L. R. 
1376; 51 M. L. J. 809; 44 O. L. J. 609; 53 I. A. 241; 38 
M. L. T:16; 51 B. 2 (P. C.) 338 


————— $& 43, 69, 7 0— Contribution—Co- 
sharer payyig arrears of rent in fraud of other co- 
sharers—Right to contribution—' Lawfully, meaning 
of. . 

A co-sharer inta paini talug who makes a payment 

of the arrears of rent to the landlord in fraud of the 

other co-sharers and in order to induce the landlord 
to re-settle the tenure with him alone is not entitled to 
get contribution from the other co-sharers. 

»Per Panton, J.—Such, a payment cannot be said to 
have been ‘lawfully’ made within the meaning of s. 70 
of the * Contract Act. C Saros RANJAN SINHA v, Joy 
Durea Dassr, 44 O. L. J. 263; A. I. R 1927 Cal 56 845 
————-—* s., 45—Dissolution, of partnership and 

division of assets—Suit by assignee from one partner 
to recover ašsignor's share of debt, without im- 
pleading other partners, maintainability of—Addi- 
tion of other partner after period of limitation, effect 
of. e 

A suit by an assignee from one of the partners of 

his share of a debt due to the firm without duly 

impleading the other partner.asa party thereto is 
nof maintainable even though the partnership had 
been dissolved and the partners had divided the debt 
between themselves, and it will not availthe plaintiff 
to bring on record such partner after the period of: 

limitation had expired. M SiLUVvAIMUTHU MUDALIAR v. 

MUHAMMAD SAHUL AMID RowTHER, 4]. M. L. J. 618; A 

I. R, 1927 Mad. 84 . 549 


? s. 55—Time of performance of contract— 

Time, whether of essence of contract. 5 

Section 55, Contract Act, does not lay down any 
principle which differs from those that obtain in 
England as regards contracts for the sale of land by 
which equity in such a case looks, not at the letter, 
but at the substance of the agreement, in order’ to 
ascertain whether the parties, notwithstanding that 
they name a specific time within which completion is 
to take place, really intend no more shan that it 
should take place within a reasonable time. L 
KANSHI- RAM v. Bars Naty, 890 
8.68. See Contaacr Act, 1872,9.11 650. 


* 
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-——— —— $. .'G9—Morigagee in possession, failure 
of, to pay Government revenue—Payment by mort- 
gagor—Claim for reimbursement—Liability to pay 
interest. 

Where a mortgagee Pnepossesgion who is bound to 
pay the Government revenue*defaults to do so, the 
mortgagor who pays the same 1s entitled under s. 69 
of the Oorftract Act to recover it from the mortgagee 
and such reimbursement may legally include a claim 
to interest upon the money expended, although there 
is no notice of demand. M Banarsoor . NALLIPATTA 
KRISHNAN v. GHaTOrTHPARKUM Komata, 241. W. 657; 





51M. L. J. 633; (1926 M. W. N. 957; A, I. R.1927 
Mad. 59 . 802 
ss. 69, 70. See Contract Act, 1872, 93.43 

845 


§.130—Surety for Receiver appointed by 
Court, discharge of — Notice, whether sufficient— 
Consent of Court, necessity of —Continuing guarantee, 
revocation of. : 

Notwithstanding s.130 ofthe Contract Act which 
holds that a continuing guarantee may at any time 
be revoked by the surety as to future transactions 
by notice to the creditor, it isnot competent to fhe 
surety for a Receiver “who has, been appointed an 
officer of the Court, to discharge himself merely by 
notice to the decree-holder or other person at whose 
instance orfor whose benefit the Receiver was ap- 
pointed. & °° 

A person does not become a surety in such cases 





-—ÁÀ 


till he has been accepted as such by} the Court and he: 


cannot discharge himself without the tonsent of the 
Court. P C MAHOMED ALI MAMOOJER v. HowzsoN Bno- 
THERS, 30 C. W. N. 266; A. I. R. 1928 P. C. 37; (1926) M. 
W. N.493 (P. C) ; 506 
ss. 188, 189—Principal and agent 
—Manager of business—Power to borrow-—-Usual 
course of business—Emergency—Benefit to principal, 
An agent in charge, of a business has implied 
authority to bind his principal by raising a loan for 
the purposes of the business where his act is justified 
by an emergency or is in the usual course of the 
particular business. Where the princip&l has been 
benefited by the money borrowed by an unauthorised 
agent either ‘by the principal receiving the. money 
directly or by its having been spent in meeting his 
legal liabilities, the principalis equitably bound to 
return the money to the extent that he has derived 
benefit therefrom. O Duanpar Rar CHBATURVEDI v. 
ALLAHABAD Bank, LTD., 3 O. W.N. 22i Sup; A.I R. 
1927 Oudh 44 783 
8. 249—Parinership— New partner, admis- 
sion of-——Agreement to be liable gn antecedent 
transactions, effect of —Prifity of contract. 
Where there is no privify of contract, à creditor of 
a firm is not entitled to rely on an agreement be- 
tween the partners thereof inter se. 
fe person who is taken in as a partner in an 
existing partnership cannot be made liable by a 
creditor for antecedent transactions, notwithstanding 
an agreement between the old partners and' the 
incoming partner that the latter will be liable on 
such transactions also. M Russa ENGINEERING Works 
Lip. v. Kanara TRANSPORT Co., 51 M. J: J. 506; (1926) 
M. W. N. 825; 24 L. W. 546; A. I. R 1926 Mad. 1138; 49 
M. 930 ë 257 


Co ntribution— Co-judgment-debtors, equities between, 








whether can bé adjusted in suit by one judgment- 


debtor against.another 


INDIAN GASES, 


= Contributlon—coneld. 


[1920 


- 


The mere fact that there is a joint deeree against 
two persons is not by itself sufficient to enable one 


‘party to claim contgibution from the other in a sub- 


sequent suit. Without impugning the propriety of ` 
the judgment, it will be open to the party from whom 
contribution is sought to plead and establish that, as 
between the joint debtors, the plaintiff is solely liable 
for the debt or that he is not equally liable with the 
plaintiff. M GoLLA KoxpAMMA v. HINNA SUBBA REDDI, 
A. I. R. 1927 Mad. 160 675 


Joint promisors—Decree for partition— 

Renewal of debt by one promisor and payment under 

renewed liability—Suit for contribution, whether 

maintainable. 

Even though a joint promisor is exonerated by the 
promisee on the ground of limitation in a suit 
brought by the promisee against the promisors, 
if a decree is obtained against one of them and 
he pays off the decree, he is entitled to contribu- 
tion from the other promisor notwithstanding his 
being exonerated in the suit by the promisee. But 
where a decree for partition has been ‘passed, the 
liability of the parties has to be determined by the 
decree and one joint promisor is not, in the absence . 
of a provision to that effect, entitled to execute a fresh 
pro-note in renewal of the original one under, which 
the joint liability was incurred, keep alive the debt, 
pay it and then suefor contribution from, the other 
joint promisors, inasmuch as such payment cannot be . 
held to be on behalf of all the promisors. M VENKATA- 
NARAYANA v. LAKSHMIBAYAMMA, 24 L. W. 762; A. I. R. 
1927 Mad. 98 . 267 


Co-owner—Ouster——Possession by one co-owner, when 
adverse to other co-owners —Ouster, whether question 
of law— Presumption of ouster from long possession. 
If one tenant-in-common is in possession of pro- 


' perty which’ belongs to him as well as to other ten- 


ants-in-common, his possession should not be con- 
sidered to be adverse, unless there be circumstances 
from which the Court can come to the conclusion tha 
the pos@ession is adverse. x 

If from the circumstances a Court should come to 
the conclusion that the possession of one tenant-in- 
common was not on behalf of the other tenants-in-com- 
mon, the Court is entitled to do so notwithstanding 
the fact that the possession of one co-tenant is not 
necessarily adverse to that of the others. . 

The question whether the possession of a co-owner 
has been adverse or not is nota pure question of 
law but is one of fact. 

An undisturbed and quiet possession for & length 
of time. by one co-tehant may be. a sufficient ground 


for the*Court to presume actual ouster of the other co- 


tenants. M MaRIAMMaAL v. AUGUSTINE Roy, A. J. R. 
1927 Mad. 170 .278 


Right to erect structures on joint land—Build- 
ing put up by co-owner without consent of others, 
demolition of, when Courts will order—Other co- 
owners, remedy of, uae 


A structure grected by a co-owner on joint land is 
not liable to be demolished merely because it was 
erected without the consent of the other co-owners. 
The remedy of the other co-owners is to obtain a 
decree for partilion unless special circumstances 
necessitating an order for demolition of the seruc- 
ture exist. O Gaya PRASAD SINGH v. SOMESHWAR NATH 


“Singa, 3 O, W. N. 230 Sup, L. Ri SA (O.)-13 - 793 
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Co-sharer—Lambardari dues—Co-sharer's liability 
io pay. 

Co-sharers are liable to pay lambordari dues under 
the orders of the U. P. Board of Revenue unless they 
prove a contract to the contrary. A Tursi Ram v. 
Bios Cuanp, L., R. 8 A. 30 Rev. 836 

Permanent lease by one co-sharer, whether 
void or voidable by other co-sharers. 

A right of permanent occupancy created in joint 
. land by à co-sharer without the consent of the other 
co-sharers is void in law, not merely voidable at the 
instance of the co-sharers who did not give their 
consent. O BHAGIRTHI v. SITABAM, A. I. R. 1927 Oudh $: 

28 
Right to joint possession—Ejectment suit— 

Possession within 12 years— Burden of proof. 

Where a co-sharer alleging a division between him 
and the other co-sharers sues the latter for khas 
possession of a share, but makes also an alternative 
- prayer that if a partition by metes and bounds is not 
established hemay be given possession of the entire 
land jointly with the defendants, he is entitled to a 
decree for joint possession where his right is es- 
tablished and it is found that the division was merely 
one for convenient enjoyment. 

In a suit for ejectment where the plaintiff comes 
to Oourt*on the allegation of possession and dis- 
possession he must show that he was in possession 
within twelve years. OC LAKHAN Onanpra Mato v. 
Gopat Sneis, 31 C. W. N. 60 912 

Suit to set aside alienation by co-sharer 

—Principle of equity to allot property alienated to 

alienor’s share, applicability of, to Muhammadan 

tenants-in-common--Compromise of suit with some 
parties effect of. 

Where an alienation by a co sharer is set aside, it 
is open to the Court on principles of equity to allot 
the property alienated to the alienor's share on parti- 
tion. This rule is not confined to alienation by 
Hindu co-parceners but applies to alienations by 
Muhammadan co-sharers as well. 

The fact that a plaintiff has settled his claim as 
against some of the defendants is no bar to the 
‘application of the rule as between the parties whose 
claims have to be adjudicated upon. M PAKKIRI 
MAHAMED RowTHER v. BavA MOIDEEN ROWTHER, (1926) 
M. W. N. 919; A. I. R. 1927 Mad. 82 790 


Counsel and Cilent—‘ To act" meaning of. See 
C. P. O., 1908, O. IL], r. 4 (5) 15 


Court Fees Act (VII of 1870), s. 7 (B, Sch. |, 
Art. 1—A ppeal against decree so får as it, imposes 
liability on specific items of property—Court-fee. 

An appeal against a decree, in which the appellant 
without disputing the correctness of the amount of 
the decree prays only for the exoneration of cextain 
items of properties from liability for the decretal 
amount should be valued ad valorem on the amount 
of the decree where such amount does not exceed the 
value of the properties and on the value of the pro- 
pertiesewhere the same is less than the amount of the 
decree. Pat Manno Rao v. BIBI MauBuwaN Nisa, 5 
Pat. 721; A. I. R. 1927 Pat. 46 807 
$. 7 iv (c), Sch. Il, Art. 17 —Suit for 

declaration and consequential relief—Court-fee— 

e and necessary reliefs 

Where two reliefs are claimed in a suit but” a 
decision with regard to one of them would render a 
decision with regard to the other unnecessary, or 
one of them would be obtainable merely upon the 
strength of a decision .with regard tothe other, 
Covwrt-fee ts payable only in respect of the principal 


ne 
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relief. Where, however, the reliefs claimed are 
separate and necessary, Court-fee must be pajd “in 
respect of both of them. | 

* A plaintiff prayed in her plaint for a declaration as 
to her joint title to all the prgperties inherited by 
her from her husband aseshe was apprehensive of 
claim by defendant No. 1 to a moiety of such pro- 
perties, she also prayed for relief in connectton with 
a particular deed of transfer executed by defendant 
No. 1 in favour of defendant No.2 with respect to 
& particular property forming part of the estate 
inherited by the plaintiff from hey husband: 

Held, that the two reliefs claimed by the plaintiff 
were separate and necessary reliefs and that the suit 
fell within the purview of s. 7 iv (c) of the Court 
Fees Act and that the plaint must bear an ad valorem 
Court-fee. Pat Kuir1tCuaxp Mantoy v. Mranuwi, 5 
Pat. 496; A. I. R. 1026 Pat. 453 ° 432 


S. 7 iv (c) and v—Suit for ejectment 
of licensee—Valuation and Court-fee— Allegations 
in written statement, how far material. 

Ina suit for the determination of the plaintiff's 
proprietary right ofa house, for determinaticr that 
the position of fhe defendant was that of a mere 
licensee and for ejectment of the defendant comes 
within s.7, cl. v,of the Court Fees Act and the 
Court-fee payable is according to the market value 
of the subject-matter of the suit. The subject-matter 
of such a saji, is the right to eject the defendant 
and the value of that right isthe value at which the 
defendant's right to remain in the house under the 
license of the plaifitiff may be valued. 

The valuation ofa suit isto be determined not 
upon the plea taken in the written statement but upon 
the allegations as made in the plaint. Pat BARKAT- 
UNNIBA BEGUM v. KANIZA Fata, 5 Pat. 631 817 


—— — 8, 7 |v (f)—Memo. of appeal, valuation 
of—Surt for accounts—Valuation fixed by plaintiff, 
how far binding in appeal—Subject-matter of 


e suit and appeal identicil—Valuation of appeal, 


mode of. 

In appeals from a preliminary decree for an account 
where the subject-matter in appeal and in the suit 
is identical, the valuation of the memorandum of 


. appeal for the purposes of Court-fees must be the 


same as the one in the plaint, whether the appeal is 
'filed by the plaintiff or the defendant; but where the 
subject-matter is not identical, it is open to an appel- 
lant to put his own valuation on the relief claimed 
by him in appeal. S ManouEp  Rauuxoo Mow, v. 
IBRAHIM GANGJI 909 


Sch. 1, Art. 1—Memorandum of objection as 
to costs del m iue Le " 

A memorandum of cross gbjectiqns relating to cost 
only is governed by Art. 1 Of Sch. I of the Con 
Fees Act and must be stamped ad valorem. L NIHAL 
OHAND v. AMAR Natu, 8 Lah. L.J.434; A. I. R. 1996 





Lah. 645 272 
— Sch. Il, Art, 17, 
See C* P. C., 1908, O. VII, n. 11 (c) 663 
See Court Fees Act, 1870, s. 7 1v (c) 432 


— ——— Sch. Il, Art. 17 (Ill) —Suit for declaration 
of right to 'Avo',— Court-fees. 

A suit fora declaration that the plaintiff mav be 
declared holder of or entitled to an ‘Ayo* falls within 
Art. 17 (iii) of the 2nd Sch. to the Court Fees 
Act inasmuch as it is a suit fora declaration of a 
etatus without a prayer for consequential relief and 


* 
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the Court-fee payable thereon is Rs. 10 only and not. 
ad valorem. R Ma Su Twin v. Parma Bisi, 5 Bur. 
L. J. 107; A. I. R. 1926 Rang. 181 


‘admission of, whetl'bawvitiateg trial. 

Per Faweett, J,— The readfng of depositions taken 
in one case as evidence in another case with the con- 
sent of the Pleaders for the Crown and the accused, 
though an irregular procedure, does not constitüte 
an illegality which vitiates a trial. B EMPEROR v. 
HARJIVAN Vani 28 Bom. L. R. 115; 50 B. 174; A. I. 
R. 1926 Bom. 231; 27 Cr. L. J. 1335, 407 


Material witnsss not examined. by prosecution 

—Inference. 

Omission to examine a material witness for the 
prosecution is a manifest defect in the prosecution 
case throwing considereble doubt on the same. Pat 
Hem CHANDRA SINGHA v. Emperor, 27 Or. Lr. J. 1244; 
A.I: R. 1927 Pat. 89 60 


Offence punishable under two sevarate pro- 
visions of Law—Option of prosecution. 

The fact “hat making false statements in any 
return, report or certificate required under theepro- 
visions of the Companies Act is made punishable 
under s. 232 of the said Act, doés not bara prosecution 
for such an offence under s. 477-A, Penal Code, inas- 
muchas when an offence is punishable under two 
separate provisions of.law, in the absence of an 
express provision to the contrary it %s®open to the 
prosecution to choose the Jaw undes which the offender 
should be prosecuted. L Rau CHAND  GURWALA. v. 
Tauveron, A. I. R. 1926 Lah. 385; 27 Cr. L.J. dd 


Criminal Procedure Code (Act V of 1898), 
s8, 54, 56—Cognizable offence— Command .certifi- 
cate given to constuble-—I'ailure to notify substance 
ef certificate— Arrest, whether illegal. : 

"The provisions of s. 56 of the Cr. P. C. do not de- 
prive a constable of his staéutory power under s. 54 
ofthe Codé to arrest without an order from a Magis- 
trate and without a warrant any person who has been 
concerned in any cognizable offence or'against whom 
a.reasonable complaint has been made or credible 
information has been, received or a reasonable suspi- 
cion exists of his having been so concerned. The 
mere fact that in sucha case a Command certificate 
has been given to the constable under s. 56 of the 
Code is immaterial, as the constable independent of 
any such Command certificate is entitled to make 
the arrest. 

he failure of the constable in such a case to 
comply with the provisions of s. $6 does not take 
away from him the protectio& which attaches to him 
while acting in the discharge of his duty in a manner 
authorised by*law. Pat KISHUN MANDAR v. EMPEROR, 

5 Pat. 523; A. I. R. 1926 Pat. 424; 27 Or. L. J. scr ° 
s 254 
S. 89. See PENAL Cope, 1860, s. 342 594 

— — 8$, 110. See Burma HABITUAL . OFFENDERS 
RESTRICTION Act, 1919, s. 3 * 714 

- S, 110— Jurisdiction —Permanent resi- 
dence of suspect, within jurisdiction, if necessary. 

There is nothing in s. 110, Cr. P. O., which 
requires that a person proceeded against under the 
Section should be a permanent resident within the 
jurisdiction of the Court in which , proceedings 
against him are instituted. S Gnunau Kapir v. Bu- 
PRROB, 27 Cr.» J. 1261; A. 1, R 1927 Sind 69.. 109 


^ 
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—— $8. 110, 112, 190 (1), sub-cl. (c)— 
Proceedings under Chap. VIII, Cr. P. C.—O ppor- 
tunity to be tried by another Magistrate, accused. 
whether entitledeto. ° > dn V 
Section 190 (1) sub-cl. (c), Or. P. C., has no appli- 

cation when proceedings are instituted against any ` 

person under Oh. VIII, Or. P.'C, by a “Magistrate 
upon information received from any person other. 

than a Police Officer. S ManougDALLY v. JIMPEROR, 27 

Or. L, J. 1280; A. L R, 1927 Sind 77 128 


s,133—Magistrates duty to record evi- 
dence—Order based upon Naib-Tahsildar's report, 
whether maintainable. 

A Magistrate is bound to record evidence in 
proceedings under s. 133, Or. P. C., after the issue 
ofa notice to the accused. An order passed merely 
upon the report of the Naib-Tahsildar is irregular 
and must be set aside. O Ran BAHADUR SINGH v. 
BHAGWATI Prasan, 3 O. W N. 844; 27 Or. L. J. 1254; 
A. I. R. 1927 Oudh 26 102 


S." 145—Dispute as to crops — Crops 
harvested before initiation of proceedings—Juris- 
diction of Magistrate to proceed -‘Immoveable pro- 
perty’. . 1 
A Magistrate has no jurisdiction to proceed under 

s. 145, Cr. P. C., in the case ofa dispute relating to 
crops, where, before the initiation of the proceedings. 
under the section, the crops are severed- from the 
land and consequently cease to be immoveable"pro- 
perty. A Sita Das v. JAISRI Das, L. R.7 A. 183 Or; 
27 Cr. L. J. 1363; A. I. R. 1927 All. 99 | 483 


8. 162—Police «investigation, stetements 
made in, admissibility of-—Procedure. 

In admitting statements made by persons to Police 
Officers during the investigation of a case, the pro- 
cedure prescribed by s. 162, Cr, P. O., must be strictly 
followed. 

A Court is not justified in admitting such state- 
ments unless dhe accused or his Advocate asks the 


— — 








eCourt to refer to such record, R Naa Po CHON x, 


EMPEROR, 4 R. 350; 27 Cr. L. J. 1371; A. I. R. 1927 
1 


Rang 80 
See Cr. P. 0..1598,5. 110 128 


~ $.190 (1). 
ss. 190, 191— Magistrate hearing story 
and inspecting locality before receiving written 
complaint, effect of—S. 191, Cr. P. C:, whether 
becomes applicable. " 

The mere” fact hat previous to receiving a written 
complaint; a Magistrate had received an oral com- 
plaint and had inspected the place of offence does 
not bring à case within the purview of sub-cl. fe) of 
s. 190 (1), Cr. P. Op so as to render it incumbent on 
him t$ inform the accused, that they are entitled to 
ourt. A SALDEo v. 
EMPEROR, L. R. 7 A. 191 Cr.; 27 Cr. L. J. 1406; A. I. R. 
1927 All. 101 718 
— ——- 88,195 (1) (a), 487— Penal Code (Act XLV 

of 1860), ss. 174, $58—Disobedience of summons 

issued by Tahsildar—Complaint by Tahsildar, to 
e himself —Trial, legality of — Warrant issued by Court 
without jurisdiction —Disobedience, if offence. 

By virtuefof the provisions of s. 487, Cr. P. C., a. 
Tahsildar has no jurisdiction to complain to himself 
against, and try & person for an offence referred to 
in s. 195 (1) (a), Cr. P. C., which has been committed 
before himself or in contempt of his authority. 

Disqbedience to a warrant issued by a.Cóürt is 
noi an offence where the Court had no jurisdiction to 





`A. LR. 1927 Oudh 51 ^^ i 
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. issue the warrant. A PAHALWAN SINGH v. EMPEROR, 27 
Cr. L. J. 1314 


——— $8. 195, 476--Penal Code (Act XLV of 
1860), ss. 188, 185 —O ffences under ss. 188, 185, Penal 
Code—Complaint under s. 476, legality of -Request 
of Civil Court to withdraw complaint —Alagistrate, 
dutu of. e 
Sub-section (1) of s. 476, Or. P. C., does not author- 


isea complaint with reference to offences described 
. in s. 195, sub-s. (1) cl. (a) committed in relation to 


a proceeding in a Court. The jurisdiction to make 
a complaint under that sub-section is limited to such 
cases as are provided for in sub-s. (1) cl. (b) or cl. 


. (c) of s. 195 only. 


Where a Civil Court which has made a complaint 


for offeuces under ss. 183, 185, Penal Code, being 


satisfied that there was sufficient cause for the 
disobedience of its. order requests that the complaint 
may be withdrawn, the Criminal Court to which the 
complaint was made will not ordinarily bé justified 
in refusing to allow withdrawal. O EMPEROR v. Ram 
Naty Bux Singa, 3 O. W. N. 757; 27 Cr. L. J. 1247: 


63 
s. 208 (3)—Process for production of 

witnesses—Duty of Magistrate to issue. 

A Magistrate to whom an application is made by a 


-— 





‘complainant for issue of process for attendance of 


. witnesses under s. 208 (3), Cr. P. C , is not entitled to 


- refuse to do so, without recording his reasons for such 
. refusal. „M KANDA RAJA v. SANGIYA Tuvan, 24 L. W. 


. T. 14 


M. L. 
399 


————-5 $8, 215, 439— Order of committal—Inter- 
ference in revision, principles relating to— 
Approver, evidence of—Commitment based on 
approver's evidence alone, legality of. 

The real test in deciding whether an order of com- 


713; 27 Cir. L. J. 18327; 


A. I. R.1927 Mad. 162; 38. 


‘mitment should be quashed or not is to see whether 
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the fact. S EMPEROR v. LUKMAN, 27 Gr. L.J. 1233; 
A. I. R. 1927 Sind 39 49 


——— S$, 239— Theft by several persons of fish 
from waters—Joint trial, legality of—Same tfans- 
action, meaning of—Identity of purpose what con- 
stitutes. — . 

A numberof persons, were (rcd and convicted at 
one trial of offences of*stealing [fish in prohibited 


. waters under ss. 379 and 447, Indian Penal Code. 
. There was no evidence that it was done ag a result 


ane 


there isevidence which could fairly be acted upon, | 


whether, in other words, a Judge at a trial held with 
Jurymen could say that there was evidence which 


. eould:go before a Jury. 


2 
- - 


Evidence of an accomplice can be’ acted upon 


without corroboration in a proper case and, therefore 


th¢*mere fact that the only evidence is that ef an 


, accomplice is no ground for quashing,an order of 
commitment., A BAL Cuanp v. EMPEROR, L. R. 7 A. 


197 Cr; 27 Or. D. J. 1369; 24 A. L.-J. 1050; A. L R. 


1927 All. 90. : 489 

———— $, 237 — Appellate Court — Alteration 
of conviction under Penal Code to one under special 
law, legality of—Opportunity to meet chtrge, accus- 
ed's right to. : 
Where an accused has been convicted under 


-g. 452:ofthe Penal Code, the Appellate Court cannot, 
, while setting aside the convictions substitute there- 


-for a conviction for an offence undéra special Act, 


e.g., 8. 19 (e) of the. Arms Act, with which the accused 
was not charged and which he had no opportunity 


“to meet. R EMPEROR v. Nea Suwe Zon, 4 R. 355; 27 
Cr. L., J. 1360; A. I. R. 1927 Rang. 32 480 
—— —— $, 238.. See PENAL Cope, 1860, 8.147 386 


m 
, 


239—Misjoinder of charges, tests to 
e 





S, 
, determine. F | 
Per Kincaid, J. C.—To determine whether. there is 

any misjoinder.of charges with referehee to the 


words "same transaction” in s.239 ofthe Cr. P. O. 


tésts afe proximity of time, continuity of action and 


purpose and such subsidiary acts as would make the 


` 


of prior consultation or conspiracy though they had 
gathered at the same time and at the same place for 
a similar purpose: 
Held, that inasmuch as there was no identity of 
purpose or common object the joist trial was illegal. 
Whenever the applicability of s. 239, Cr. P. C., is 
doubtful it is betterthat the accused should be tried 


separately. M, Inve SaMIULLAH Sanie, 51 M. L. J. 
692; 24 L, W. 818; 27 Cr. L J. 1381; A. I. R. 1927 Mad. 
177; 38 M. L. T. 37 s 597 
- $. 242. See Cn. P. O., 1898, s. 342 186 





ss. 252, 257—Burma Process Frees 

Rules, vr. 17, 18--Non-cognisable warrant cases— Pyo- 

cess fees-—-Party, whether bound to pay, 

In a non-cognisable warrant case the Cotrt is 
not Sound to summon witnesses for the prosecution 
or the defence under the provisions of ss. 252 and 257, 
Cr. P.O, ifthe party at whose instance or in whose 
interest the process isissued does not pay process fees 
as required by rr. 17 and 18 of the Process Fees 
Rules side icd the Burma Process Fees Act, 1910, 
R Emperor v. Tua Suwe, 4 R. 146; 5 Bur. L. J. 90; 97 
Cr. L.J 1396; A. P R. 1926 Rang. 164 708 


$s. 253, 439--Conplaint, dismissal of, 
for absence of complainant—Hea ing taken up at 
unusual hour—Revision—Interference, 
Where, after the prosecution evidence, a case was 
osted for defence evidence to an unusual hour and 
when the case was called onfor hearing, the cem- 
plainagt was dbsent but his Pleader was present and 
the Magistrate dismissed the case, on revision against 
the acquittal: j : 
Held, that the Magistrate would have exercised a 
better discretien if he had given a short adjournment 


. and not dismissed the case in the circumstances and 


the High Court ought to interfere in revision to set 
right matters as it alone had the power to do so. M 
Orravu SUBBIAH v. INGKOTIOBIAH, 27 Or. L.J. 1391: 
A. I. R. 1927 Mad. 139 607 


—————- 88, 262, 263, 264— Penal Code (Act XLV 
of 1860), ss. 457, 854—Criminal trespass-—Absence of 
evidence as to actual offence intended—Summary 

trial, legality of — Appealable summary trials— 

Charge, whethgr necessary — Omission to frame 

charge, effect of. ° 

Where neither the complaintenor the evidenas 
adduced in a case of criminal trespass shdws the actual 
offence which the accused intended to commit, and 
the only finding which could be arrived at is that thb 
accused intended to commit an offence punishable 


. with imprisonment, the convietion of the accused in 


a summary trial cannot be held to be illegal on the 
ground that the intention of the accused might have 
been to commit an offence which cannot be tried 
summarily. 

Itis very doubtful whether the framing of a charge 
is compulsory in a summary trial evea though the 


* 
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sentence passed is appealable. OC MADHAR CHANDRA 
Sana v. Expm@ror, 53 €. 738; A. I. R. 1926 Oal. 1202; 27 
Cr. L. J. 1295 191 


288-—Statements of witness before 

‘Committing Magistrate, admissibility of. 

Statements of a witness made before a Com- 
mitting Magistrate can, if5uch witness is produce 
and examined, be wsad as evidence for all purposes 
not only for purposes of cortoboration or contradiction. 
A BzHaRI v. EMPEROR, 27 Or. L. J, 1365; L. R. 7 A. 205 
Or.; 257A. L. J. 126 485 
— ——— S, 297. See PENAL Cong, 1860, 5, 147 386 


———-— $$, 297, 307t-Penal Code (Act XLV 
of 1860), ss. 300, 802— Trial by Jury —Difference 
between Judge and Jury— Reference to High Court 
—Murder case—Charge to Jury —Duty of Judge. 

In order to justify a réference under s. 307 of the 
Cr. P. O., itis not necessary that the Judge should 
be able to describe the Jury's finding'as perverse. 

In a case of murder the mere fact that the accused 
persons do not admit that they were present at the 
time of the occurrence and do not raisea case of 
provocation or passion or something of that sort, does 
not render it unnecessary for the Judge to give the 
Jury a propar direction as to the exceptions mention- 
ed in s. 300 of the Penal Code. The question in such 
a case is whether on any reasonable view of the facts 
vertain of the exceptions can matter. If they can 
. matter and if a proper directioneis not given to the 

Jury with respect to them, then it is not open to the 

: High Court in appeal to guess and gamble as to 

whether or not the Jury's verdict wowld have been 

' different if such direction had been given. C JAHUR 

Sueru v. EMPEROR, 30 C. W. N. 912; A. T. R. 1926 Oal. 

- 1107; 27 Or. L. J. 1402; 45 U. L. J. 20 714 


s. 307—Jury  trial--Unanimous verdict 
of guilty--Case against accused very suspicious— 
Conviction, whether proper. 

Though great weight attaches to the unanimgus 
opinion of the Jury on questions which are purely 
' questions of fact, yet a Court will not be justified 
in convicting an accused though the Jury returna 


— —— $, 


unanimous verdict of gvfilty where the whole casee 


against the accused is a ‘suspicious one, the real facts 
in connection with the occurrence and the circum- 
stances under which it took place have not been dis- 
closed by the prosecution and conviction of the accused 


is likely to cause a miscarriage of justice. O EMPEROR. 


v. Yaxus, 30 C. W. N. 859; A. I. R. 1926 Oal. 1034; 27 
Qr. L. J. 1341 413 


S. 307—Reference—High when 
interferes with verdict of J'ury. 

The High Court will not interfere in a reference 
under s. 307, Or. P. C., against a verdict of the Jury 
unless it is of épinion that the werdict of the Jury 
could not be supported bythe evidence on the record. 

ePat EMPEROR v. @OBIND SINGH, 5 Pat 573; A. I. R. 
1926 Pat. 535; 27 Or. L. J. 1308; 8 P. L. T. 133 252 
————— 88, 337, 526 (8)—Adjournment of cfse, 

* effect of-—Pardon granted after adjournment, whe- 

ther valid, 

A Magistrate who adjourns a case under the pro- 


Court, 





Visions of s. 526 (8), Cr. P. O., does not become func-* 


, tus officio and is not incompetent to grant pardon to 
an accused after such adjournment. 
Pardon granted to an accused is not rendered 
ilegal or ineffective by the fact that the trial or 
"inquiry was not in progress at the time when the 
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pardon was granted. A Bar OHAND v. EMPEROR, L. R. 
1 A. 197 Or.; 27 Or. L. J. 1369; 24 A. L. J. 1050; A. I. R. 
1927 All. 90 489 
————— 8. 342—Eramination of accused —N on- 
compliance, whether vitiates trial—Acquitial. 

Omission to examine the accused as required by the 
imperátive prov¥sions of s. 342, Or. P. C., vitiates a 
trial even though it has resulted in an acquittal. R 
EMPEROR v. NGA Po Bru, 4 R. 361; 27 Cr. L. J. 1364: 
A. 1. R. 1927 Rang. 19 484. 

S. 342, non-compliance, effect of. 

A trial cannot be held to be void for non-com- 
plianeé with the provisions of s. 342, Cr. P. O, 
where in reply to the query ofthe Magistrate as to 
what hehad to say the accused offers a written 
statement without giving any oral statements. B 
EMPEROR v. HARJIVAN Vau, 28 Bom. L. R. 115; 50 B. 
174; A: I. R. 1926. Bom. 231; 27 Or. L. J. 1335 407 


——— — 88. 342, 242, 537—Summons cases—~ 
Examination of accused, necessity of-—Omission to 
examine, whether vitiates trial. 

Section 312, Cr. P.C., is applicable to summons cases 
also. The initial statement of the accused in such 
cases under s. 242 does not dispense with the neces- 
sity of the examination by the Court and the state- 
ment of the accused under s. 312. 

The omission to comply with s. 342, Or, P. ©., is a 
violation of an express procedure ensuring “an essen- 
tial right of the accused person which vitiates a trial 
and is not a mere irregularity which can, be cured 
by 8. 537, Or. P.O. S EMPEROR v. Parro, 19 S. L.R. 
121; A. I.R. 1926 Sind 281; 27 Cr. L. J. 1290 186 


$.°367—Appellate judgment, contents of. 

Reasons for the decision should be given by an 
Appellate Court in its judgment in order, that the 
Superior Court may at once know the facts found 
and the reasons therefor without reference to the 
record and satisfy itself that the lower Court has done 
its duty by an honest and careful consideration of 
the case. There must be sufficient material in the 
appellate judgment itself to show that the appeal 
has been properly tried and the judgment or order 
must bear marks of such intelligent appreciation on 
the part of the Appellate Court of the necessary facts 
end®material as would warrant the Superior Court 
to infer that.the conclusions were properly arrived at 
by the lower Appellate Court. N MAROTI v. Kasapat, 
27 Cr. L. J. 1404; A. I. R. 1927 Nag. 88 716 
——— $, 403—Properties stolen on different 

occasions—Presumption that they were received also 

on different oceasions—Separate trial, if valid— 

Burden of preof. 

‘Where property is stolen at different dates, the 
resumption is that the property passed from the 
hands of thief to the receiver of the stolen property 
at different date’ and the burden is shifted from 
the Crown to the accused to prove that it passed 
to him at one and the same time, 

In the absence of such proof, a subsequent trial 
in respect of different items of property stolen on a 
different date is not barred by the provisions qf s. 403, 
Or. P. C., by reason of a prior acquittal with regard 
to another item of property. S DADLOMAL v. EMPEPOR, 
27 Or. L. J. 1256; A. I. R. 1927 Sind 53 104 

ss. 417, 423—Acquittal, appeal against 

—Interference, practice of Sind Judicial Coma 

missioner's Court. 

It is the practice of the Court of the Judicial 
Commissioner of Sind in all appeals,. especially cris 

. 


. © 
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“? 
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minal appeals, to pay deference to the opinion of the 
Judge presiding over the trial Court. But the Cr. P. 
O. makes no distinction between an appeal from a 
conviction and an appeal from an acquittal and the 
Appellate Court should not hesitate to convict in an 
acquittal appeal more than it should hesitate to 


acquit in an appeal from a conviewon, provided there e 


are valid grounds for reversing the decision of the 
learned Judge of the trial Court. S Exnprror v. 
SULLEMAN KHAN, 27 Cr. L. J. 1347; A. I. R. 1927 Sind 
92 467 


(———— SS, 421, 422, 424—Notice to appellant 


before admitting appeal — Procedure, whether legal. 

It is competent to an Appellate Court to issue notice 
to the appellant and hear his arguments before admit- 
ting an appeal N Mamorr v. Kasapar, 27 Cr. L. J. 
716 


— S5, 423, 439 (4)—Penal Code (Act 
XLV of 1860), ss. 302, 826—Charge of murder— 
Conviction for grievous hurt—Acquittal—A ppeal— 
Revision—High Court, power of, to convert acquittal 


into conviction. —— 
Where a person tried for an offence under s. 302 of 





‘the Penal Code is convicted of an offence under s. 326 


of the Code he must be deemed to have been acquitted 
of the offence under s. 302. 

Where the High Court after dismissing the appeal 
of a conylet proceeds to deal with the case as a Court 
of Revision it has power to enhance the sentence 


. passed upon the convict by the trial Court but it 


has no'power to convert his acquittal on any 
charge into a conviction. 

Per Duckworth, J.—Where the High Court in 
dealing with the appeal of aconvict is acting both 


.aga Court of Appealand as a Court of Revision it 


has jurjsdiction to convert the acquittal of the appel- 


- lant upon any charge into a conviction and to pass 
. Sentence upon him in respect of such charge. R 


Emperor v. Kan Tuern, 5 Bur. L. J. 80; 4 R. 140: A. 
705 


ss, 435, 438 —Remarks by Sessions Judge 
in his judgment—High Court's power to expunge— 
District Magistrate, whether can refer.” 





` A Sessions Judge isnot a Court inferior to the * 
J Dietrict Magistrate and the latter is, therefore, not 


empowered by ‘law to make a reference, under the 
provisions of s. 438, Or. P. Ren to the High Court 
taking exception to certain remarks made by a 


Sessions Judge in the course of hisjudgment and * 


asking thesame to be expunged therefrom. S Em- 
PEROS v. KHUDABUX, 27 Or. L. J. 1253; A. I. R. 1927 


Sind 49 : ° 101 

—— —— §. 439. CM . 
See Or. P. O., 1898, s. 215 439 
See Cr. P. C., 1898, s. 253 | 607 


- S, 439—Acquittal ~Revision. — . 

. Although a High Court has undoubted jurisdi®tion 
to set aside an order of acquittal, this power will be 
in rare and exceptional cases. A 
PANCHANAN BANERJI v. UPENDRA NATH BATTACHARJI, 27 





: Or. Li. J..14075; L. R. 8 A. 5 0r; 25 A.L. 5.160 719 


————— § 439. (2)—Appeal by accused—Con- 
viction, alteration of, to one under graver section- — 
Notice to accused, if necessary. - * 
When an accused person prefers an appeal against 

his conviction and has an opportunity of being heard 

personally or by a Pleader and in the Appellate 

Oourt the Crown asks that on the evidence recorded 

conviction under .one section - ghonld be. changed 

e 
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into one under a graver section, the accused person 
cannot, asa matter of right, claim æ formal notice 
being issued to him and his being heard against it. 
S BUKSHAN v EMPEROR, 27 Cr. L. J. 1205; A. 1. R. 1927 
Sind &5 * 113 
—— — — $. 439 (4). See Or. P. C., 1898, s. 423 705 
S. 439 (6)—LHEnhancement of sentence— 
Accused’s right to show causg against conviction-— 
Findings of fact, witegher Yeceused can challenge— 
Interference in revision, extent of. 
Itis the practice of the Court of Judioial Com- 
missioner in Sind in dealing with revision applica- 





. tions to accept findings of fact of the lower Appellate 


Court as correct unless such findings are based on no 
legal evidence or are manifestly erroneous, 
There is notheng in s. 439, cl. (4), Cr. P. C., to war- 
rant an accused person, while showing cause against 
his conviction in an application for enhancement of 
sentence, to challenge findings offact when he hag 
appealed and lost. S EMPEROR v. LUMKAN, 27 Cr, L.J. 
1233; A. 1. R. 1927 Sind 39 =. 49 


SS. 443, 449—Huropean British subject— 
Enquiry as to status-—Appeal barred, application jor 
enquiry, whether maintainable— Limitation Aet 
(IX of 1908), Sch. I, Art. 155—4 ppeal from order 
of Judge of High Court in. Criminal Sessions; limi- 
tagion of— Evidence. 

Article 155 ofeSch. I of the Limitation Aet is not 
limited in its appliedtion to appeals to the High 





—— — 


" Court from the Sessions Courts in the moffusil or 


from other Courts from which appeals to the High 
Court lie direct but applies also to appeals to the 
High Court neler s. 449, sub-cl. (1) (c) from an order 
or sentence passed, by a Judge of the High Court 
presiding at the Ordinary Original Criminal Sessions 
of the High Court. 

Inasmuch as an application under s. 419, sub-cl, (1) 
(c), Or. P. C., for determination of the prisoner's 


. Stauts must necessarily precede an application for 
"leave to appeal, where no application for leave to 


dppeal can be presented, the time for appealing 
having expired, the application for determination of 
the prisoner's status is also not maintainable. 

A statement in an affidavit by the accused's wife 
that she heard from their grand-parents while they 
were all living together that the accused's grand- 
father was born in England of English parents 
though not controverted by the Crown by a counter- 
affidavit is hearsay evidence and is not sufficient to 
establish the status’ of the accused as a European 
British subject. C Tuomas v. EMPEROR, 53 C. 746: A 
I. R. 1926 Gal. 1203; 27 Cr. L. J. 1304 248 
——— — $. 476. See Arso Cr. P. C., 1898, s, 195. 


& 476—Complaint—Prima facie case not 
made out—High Court's power to quash proceedings 
—Discretion. e . 

A complaint under s. 476, Cr. P. O., may be quashed 
by the High Court where ié ig satisfied that no prim 
rore case has been made out and there is no Jikelia 

eod that if the proceedings go on they will end i 
conviction, Pat Rameswar MARWARI v. EMPEROR oF 
Cr. L. J. 1240; A. I. R. 1927 Pat. 47 "BE 
———— $, 476—Order granting sanction, when 

ther "must give reasons-—Criminal proceedings not 
to be delayed till disposal of civil litigation, 

Though itis desirable that an order passed under 
the provisions ofs. 476, Cr. P. O., should state the 
grounds for giving sanction, yet inasmuch as the gega 
tion itself only requires thatthe Judge should record 


+ 
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his finding and does not réquire that the finding 
should be sypported, by reasons or that it should 
` contain issues for decision, an order under the section 
- is not invalid on the ground that no reasons are re- 
corded. ' j 3 

The Courts ought to avail themselves of the pro- 
visions of s. 476, Or. P. O.. instead of leaving the 
prosecution to private parties and the proceedingsé 
under the said prbwisions, should not ordinarily 
be-delayed till the disposal of the civil litigation. 
S LAKMIOHAND GANDAMAL v. EMPEROR, 27 Cr. L. J. 1249; 
A. I. R.1927 Sind 89 97 


s, 476 (A) —Penal Code (Act XLV of 1860), 
es. 194, 802—Charge fór murder—Conviction for 
offence under s. 194, Penal Code, legality oj — 
Complaint and fresh charge, necessity of. pi 
Whena personis charged.with an offence punish- 
able under s. 302 ofthe Pebal Code he cannot be con- 
victed of an offence punishable under s. 194 of the 
Penal Code without a charge being framed against him 
for such an offence. A ACHHUT Rai v. EMPEROR, 27 Cr. 
L. J. 1381; L. R. 8 A. 3 0r; A. I. R.1927 All. 75 
471 
when 





-— 


————- 8 4768--Appeal—High Court 
interferes. .. i ; i l 
‘Ordinaritx the High Court will not interfere in 

appeals under s. 476-B, Cr: P. C., except where there 

are extraordinary circumstances,, Pat SUBARSAN 

Bernara v Exiveroe, 27 Or. L. J. 1263; A. I. R.1927 Pat. 


87; 8 P.L. T. 104 111 


s. 476B as amended by Act (XVIII of 1928) 
—Appeal against order making complaint—Limita- 
tion, starting point of. I 
Limitation for an appeal against an order under 

s. 476B, Cr. P. C., directing a complaint to be made 

commences from the date when the complaint is 

made and not from the date when the order to make 

a complaint is made. L FITZHOLMES v. EMPEROR, 7 Lah, 

71; 27 Or. L. J. 1321; A.I. R. 1927 Lah. 54 393 

.5, 480. See CONTEMPT oF Court 57 

8, 487. See Os. P. O., 1898, s. 195 (1) ee 








s. 488-—Maintenance—W ife refusing to 
live with husband—Rijht to maintenance—Chily 
dren, father's right to custody of. l 
Where a father is willing to keep and maintain 

his children, the mere fact that they are of tender 
“years is no ground for withholding them from his 
custody and ordering their maintenance under s. 488, 
pio UM for maintenance of a wife should not be 
' passed against the hushand where the wife refuses to 
live with him and thereis no sufficient reason for 
permitting her to do so. L SULTAN v. Mantas BIBI, A, 
' Í. R.1928 Lah, 536; 27 P. L. R. 233; 27 Or. L. J. 1319 





————— $. 512 —Securi&y for *9ood behaviour— 
Forfeiture of, bond—Procedure—Enquiry after 
notice tosurety, nectssily of —Reasonable suspicion, 
whether ground for forfeiture. — 0 — Mf 

. Before ordering forfeiture of a seóurity bond for 

good behaviour a Magistrate.is bound to hold an 

enquiry after giving notice to the suretiés as to whe- 

"ther the person for whose good behaviour the security , 

was given has committed any offence. || UM 
The mere fact that a person who was bound down 

“to be of good behaviour was reasonably suspected by 

-the Police of having committed an offence is not a 


ri ` 


ground for ordering forfeiture of his security bond, 
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C Mostem MANDAL v. EMPEROR, 44 ©. L.J. 170; A. I. 
R. 1926 Cal. 1224; 27 Cr. L. J. 1293 189 
— $. 526—Transfer of  case—Communal 

feeling, excitement af, whether ground for transfer. 

Where a case has given rise to communal feeling 
to such, an extent that one ofthe parties finds it 
difficult to persuade its witnesses, to appear in Court 
to give eyidence ln its favour owing to the fear that 
they might render themselves liable to injury at.the 
hands of the members ofthe opposite community, it 
is désirable that the case should be transferred to 
some other locality where it may be tried. in a calm 
atmosphere. .Pat HALIM v. EMPEROR, 27 Or. L. J. 1391; 
A. I. R. 1927? Pat. 86; 8 P. L. T. 153 . 607 
s. 526 (8). See Cz. P. O., 1898, s. 337 489 


8. 526, 556 — Transfer of tase 
—" Party or personally interested," meaning of— 
Magistrate interested in public capacity, whether dis- 
qualified. . set "ED 
A Magistrate is not disqualified by s. 556 of the 
Cr, P, O. from trying a case based on a private 
complaint and which has -not been filed under his 
direetion or. sanetion merely and solely on the 
ground that the validity of. certain orders passed by 
him in his capacity as an Executive or as a Revenue 
Officer is,directly put in issue in the case and that 
the innocence or the guilt of the accused depends to 
a considerable extent on the effect of such'orders. 

A direct personal pecuniary interest, however 
small, in, the result of a case disqualifies a Judge, 
Magistrate or Justice from trying a. case” ' 

Where, however, the interest is not pecuniary, the 
disqualifying interest should have substantially the 
same effect so as to create a reasonable suspicion of 
bias; but amere possibility of a bias is not enough. 

Where the only interest in the result of a case tried 
by a Magistrate is that he is concerned in it in his 
public capacity it may fairly be presumed that his 
interest is not so substantial as to warrant the 
inference that he is likely to havea real bias in the 
matter. It would be otherwise, if in addition to his 
"being so interested, there are other circumstances to 
suggest the real likelihood of a bias. $- MOHANDAS 
JOYRAMDAS v. IàMPEROR, 27 Or. L. J. 1333 405 

S. 537. See Cr. P. O., 1898, s. 342., 186. 
e ^» 


—————8. 537-—Chemical Examiners  report— 
Magisirate getting report to satisfy his own mind, 
legality of. "o. 

A Court cannot send an exhibit to a Chemical 
Examiner and get a report from him merely to 
satisfy its own mind. The only way in which this 
could be done ig by taking evidence in aregular manner 
and if areportis received it should be formally put 
in. as evidence. But the mere fact that a Magistrate 
adopted such an irregular procedure will not vitiate 
a conviction where the.other evidence on record is 
sufficient for convicting the accused. R.Tan Kv: Lin 
v. ExPEROR, 5 Bur. L. J. 100; A. I. R. 1926 Rang 193; 
27 Or. L. J, 1281 , 177 
———— § 539B—Local inquiry — Magistrate 

questioning crowd and receiving answers, illegality 

of—Duty, of Magistrate. to examine them formally 

and record answers. M i 

A Magistrate has nọ power while making a local 
enquiry to question the crowd and get answers with- 
out examining them regularly as witnesses and re~ 
cording their evidence after allowing the parties an 
opportunity to cross-examine them. The illegality of 
following such a procedure cannot be cured by calling 











* 
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pne out of the many asa witness and recording his 
evidence alone. B im re, Maxanu Fexu Momin, 28 
Bom. L. R. 302; A. I. R. 1926 Bom. 245; 27 Cr. L. d. 
1289 i 185 
ss. §39-B, 537—Local inspection — Duty 
of Magistrate to record facts oBserved — Failure 

to record — Conviction, legality of. 

Magistrates: should prepare a memorandum of facts 
observed on local inspection and placeit on the re- 
cord as required by s. 539-B, Cr. P. O., but failure to do 
so is not an illegality but a mere irregularity covered 
by 8.537, Cr. P. O., where no prejudice is caused. R 
Tan Kyr Lin v. EMPEROR, 5 Bur. L.J. 100; A. I.R. 
1926 Rang. 193; 27 Or.L. J. 1281 177 
— —— $. 556. See Or. P. O., 1898, s. 526 405 
561-A—Appeal to Privy Council— 

High Courts power to grant bail pending appeal— 

Inherent jurisdiction, 

The High Court has inherent jurisdiction to grant 
bail pending appeal tothe Privy Council in a case 
which has been disposed of by it when the ends of 
justice require it. A Ram SAROOP v. EMPEROR, 27 Cr. L. 
J. 1377; L. R. 8 A. 2 Cr; A. I. R.1927 All. 97; 25 A. 
L. J. 97 593 


—- — & 561-A—Inherent power of 
Expunging passage from judgment of lower Court 
-Jurisdiction of High Court, when exercised. 

A High Court has inherent power to order the 

: deletion of passages in the judgments of subordinate 

Courts which are either irrelevant or inadmissible 

and which affect the character of witnesses or accused 

persons.» This jurisdiction, however, can be exercised 
only when there is no foundation whatever for the 
remarks objected to and not where itis a matter of 

inference from evidence. A PANCHANAN BANERJEE v. 

UPENDRA Natu BATTAOHARII, 27 Cr. L.J. 1407; L. R. 

8 A. 5 Cr.; 25 A. L.J. 100 719 


Custom-—-Abadi-—Occupier, whether entitled to sell 
site of house—Transfers, effect of. 

A zemindaris to be presumed to be the owner of 
every inch of the ground within the ambit of his 
zemindari and any person who sets upa right in 
_ derogation of the ordinary and universally recognized 

rights of the zemindar must prove his assertidh by 
cogent evidence. 

Ordinarily, the occupiers of houses in a village are 
only competent to sell the materials of their houses 


— $, 


and cannot sell the sites thereof inthe absence of ' 


proof ofa special custom to that effect. Where in 
suppért of such a custom the occupier is able to prove 
only a small number of transfers o$ such sites the 
burden does not lie on the zemindar to offer any ex- 

lanation as to those transfers. A GANGA PRASAD v, 


ABU RAM 1064 
————-- Alienation—Necessity—Birden of proof 
— Antecedent debts, necessity for—Suit by sons 


challenging father's alienation—Collusion. 

Ina suit by sons challenging an alienation by 
their father, the mere fact of the father living with 
his 80gs and having made a gift of the rest of his 
property in their favour is not sufficient to establish 
collusion. In the absence of clear proof that the 
father is the real plaintiff, such a suit cannot be held 
to be collusive. 

Where the alienor is a notorious spendthrift, the 
alienee would not be protected merely by the fact 
that the money advanced by him was said to be 
required to pay off.antecedent debts. L Harnam 
BINGH @. JAGIR SINGH, A. 1. R. 1927 Lah, 46 865 

m ., 
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Evidence of custom ~- Opiniens, judicial 
decisions, ete., evidentiary value of—Requisites of 
valid custom—Custom of younger sons inheriting to 
mother to the exclusion of eldest. n 


The most cogent evidence of custom is nof that 
*aforded by expression of opinion as to its existence 
but the examination of instancgssin which the alleged 
custom has been acted up&n and by the proof aiford- 
ed by judicial or revenue records or private records 
that the custom has been enforced. Though’ judicial 
decisions are not indispensable, the acts required for 
the establishment of Oustomary Lay ought to be 
plural, uniform and constant. 

liven ifa particular rule of succession has been 
actually followed in a family for aeseries of years it 
cannot be treated as binding upon the family unless 
it has ripened into a family custom. lt must be 
shown that the custom had existed from time im» 
memorial and where the custom setup is peculiar 
only to a single family this fule is mare strictly 
enforced than ever. 

|A family custom by which the younger sons took 
the estate of their mother to the exclusion of the 
eldest son and daughters held not proved.] C DeBENDRA 
Lat Kuan v, PITAMBAR BERA, A. I. R. 1927? Cal. 177 43 


deem 





Local qntiquity, reasonableness, certainty, 
etc., tests of —Evidencqof custom, nature of — Hearsay 
evidence, when gdmissible—Judicial decisions hew 
far evidence—Custom proved to be reasonable in 
beginning —Subsequent change, effect of. 


* 

It is difficuR fo lay down any definite rule as to the 
length of the usereor enjoyment, which must be 
proved before the antiquity of alocal custom may 
justifiably be inferred. It would ordinarily suffice to 
give rise to the inference of such immemorial enjoy- 
ment of right where the user is taken back ag far as 
living memory goes. 


The evidence required must prove the uniformity of 
usage as also the conviction of those following it that 
they are acting according to law. 

To prove a customary right to impose a charge the 
evidence of a single instance will not suffice but there 
must be evidence of several instances of persons who 
have actually paid it. 

Judicialdecisions afford very valuable evidence ng 
to the existence ofa custom. 

Before fnding inefavour of theantiquity of a 
custom the Court must be satisfied of the reasonable« 
ness and its certainty as to extent and application and 
also of the enjoyment of the right not being by leava 
granted or by stealth or by force, but of its having 
been "openly enjoyed for such a length of time ag 
suggests that originally by agreement or otherwise 
the usage had beceme customary laf of the place in 
respect of the persons and things which it concerned. 

Where the existence of a @uatomefor some years is* 
proved by direct evidence it can be shown to be 
infmemorial only by hearsay evidence. 

The reasonableness or otherwise of a custom must" 
be determined with reference to the period of its 
commencement and not of its subsequent working. 

A custom which may be prejudicial to a class but 
beneficial only to a particular individual would 
undoubtedly be repugnant to the lawof reason, but 
what appears to be unreasonable at a subsequent time 
cannot be presumed to have been so from its inception 
and no conclusion can be drawn from that circum- 
stance alone that uo valid custom has been established, 
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Every jydicial decision upholding a custom is 
evidence óf its reasonableness. N Rass DATTAJIRAO v. 
PURANMAL, A. I. R. 1927 Nag. 89 759 

Mercantile usage—Exchange Banks in Cal- 

cutta—Sale of sterling drafts—Failure of purchaser 

‘to take delivery—Cancellation—Mistake—Relief, 
when to be granted. 

It is the custom afc practige of the Exchange Banks 
‘in. Calcutta at their optfon to grant to buyers of 
sterling drafts extension after the due date on a 


penalty, namely, the payment of interest for any- 


period after the due date, or todeclare the contract 
cancelled in cages of default by the buyer. 

On 28th June, 1920, the plaintiff firm agreed to 
buy and the defendant Bank agreed to sell on 
demand drafts of London for £5,000 at a certain 
-rate of which £2,500 were to be delivered in July, 
1920, and the balance £2,500 in August, 1920. The 
plaintiff firm failed to take delivery of the July 
"portion of the contract and on 3rd August, 1920, a 
reminder was sent By the Bank to the plaintiff frm 
drawing the latter’s attention to the fact that the 
July portion of the said contract had remained 
outsanding and inquiring whether the plaintiff firm 
wished the contract to be cancelled at the day's rate 
of exchangs*or whether they wished to take up the 
contract with penalty and to have delivery extended. 
The plaintiff firm sent no reply to “this reminder but 
wrote on 23rd August, 1920, tsking for an extension 
'oftime. On 3lst August, 1920,'the Bank sent a 
‘reminder to the plaintiff firm as regards the August 
portion of the contract, No reply was xeceived from 
the plaintiff firm and on 7th Bepténfber, 1920, the 
.Bank wrote to the firm enelogng a statement for 
-difference in exchange on the Jwly portion of the 
contract showing that a certain sum had become due 
tQ the Bank on that portion. On 12th October, 1920, 
the plaintiff firm requested the Bank to cancel the 
contract at the day's rate of exchange to which the 
Bank at once replied that the July portion of fhe 
contract had been cancelled on the ‘th September. 
On 3rd November, the Bank wrote again to the 
plaintiff firm that unless the difference on the July 
"portion of contract was pfid and the August portiom 
‘ofthe contract was taken up by the 6th November, 
‘the same would be cancelled and the Bank would 
claim the difference on both portions of the contract 
through their Solicitors without further notice. On 
Sth November, the Bank again wrote to the plaintif 
firm to say that they had cancelled the August por- 
tion of the contract and enclosed a statement for 
difierence in exchange on that portion which was in 
favour of the plaintiff firm. The plaintiff firm took 
no notice of this communication and on the 30th 


"November, the Bank sent a letter to the plaintiff 


‘firm which menjioned both portions ofthe contract 
‘and asked the plaintiff firm to nof& that the contracts 
had been cancelled on that day. About this date the 
exchange had bécom® go favourable tothe plaintiff 
firm that they at once accepted the’ cancellation &nd 


e put the matter in the hands of their Solicitors and 


eventually sued the Bank for the difference in ex- 
‘change in respect of both portions of the contract at 
the rate prevailing on 30th November: j 


Held, (1) that the J uly portion ofthe contract Dad 


been cancelled on the 7th September, and the can- 
cellation was valid in accordance with the custom of 
‘the Exchange Banks in Calcutta ; 

(2) that the mention of the July portion of the 
contract in"the Bank's letter of 30th November, was 
, 4 
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the result of inadvertence and that great hardship 
amounting to injustice would be inflicted upon the 
Bank by holding the Bank to their letter of the 30th 
November, in the circumstances of the case and that, 
therefore, it was unreasonable to hold them toit in 
respect of the July portion of the contract. C MAHBOOB 
ELLAHNIE & Co. v. Cox & Co., 30 O. W. N. 775 732 
— — —— Sarna grove— Landlord, right of, to cut trees. 

The landlord of an Oraon village has not the right . 
to cut down trees forming à Sarna grove. 

A Sarna is not merely the actual tree which is wor- 
shipped but comprises the whole body of trees in the 


grove in which the trees worshipped stand and 


custom forbids any one to cub trees or branches of 
trees standing ina Sarna grove. Pat Pnavaa Ram 
Tewari v. Duku1a Munpa, A. I. R. 1927 Pat. 104 523 
—————— Succession—Self-acquired property—Daugh- 

ters v. Collaterals—Aggarwal Banias of Hissar 

District. " 

There is no custom among Aggarwal Banias of 
Hissar District by which a daughter is excluded from 
succession to the self-acquired property of her father 
in the presence of his collaterals) L SHIB Lar v. 
Hukas Onanp, A. I. R. 1927 Lah. 47 . 881 
Widow in possession of undivided estate 

of husband—Partition, right to claim. 

Under the Customary Law of the Punjab, a widow 
in possession of her husband's joint and undivided 





‘estate is entitled to claim partition in respect of it. 


IL GoPALI v. SHAMON, 7 Lah. 346; 8 Lah. L.*J. 419; A. 
I. R. 1926 Lah. 533; 27 P. L. R. 512 373 


Damages. See LIMITATION Act, 1908, Sou.» T, Arr, 2 
i 679 
Decree—Appeal not admitted as barred by time — 
Order, whether decree—Appeal, second, whether lies. 


An appeal was dismissed by a District Judge by 
the following order:—“The appeal being time-barred 


:is not admitted ": 


Held, that the order of dismissal amounted to a 
decree and was open to second appeal. C ApARPRIYA 
CHOUDHRANI v. RAMPROTAP ÁGARWALA, 30 C. W. N, 926; 
44 C. L. J. 4; A. I. R. 1926 Cal. 1105 748 

Decree against person not properly repre- 
sented, validity of. - 

A decree which has been obtained against the 
estate of a deceased person without impleading all 
his legal representatives cannot be executed against 
that portion of the estate the representative of which 
was not madea party to the decree. M Garapart 
GANGARAJU V. PENDYALA Somanna, A. I. R. 1927 Mad. 197 

e 
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Definitions. See WORDS AND PHRASES. 


Divorce Act (IV of 1869),s. 10—Dissolution of 
marriage—Damages, measure of—Points to be con- 
sidered, ° 
The object of awarding damages ina proceeding 

for the dissolution of a marriage is to compensate the 

husband for the injury, ifany, which is suffered By 
him through the wrongful act of the co-regpondent 
and in measuring such damages the points to be 
considered are how the husband has demeaned him- 

self, did he and his wife live happily together, be- . 

cause ifthey lived unhappily his loss in his "wife 

would nof be so great and the position of the defend: 
ant, though the actual means of the co-respondent 
have nothing to do with the question. O Mr. D'Onvz 

v. Mrs. D’Cruz, SO, W. N, 926; A. I. R, 1927 Oudh 34 
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s, 14 proviso—Decree for dissolutton— 
Husband causing or conducing to wife's adultery— 
Diseretion of Court. 

The fact that the husband, caused or conduced to 
the wife's adultery by his own wilful neglect or mis- 
conduct may be taken into censideration by the 
Court in exercising its discretion in granting a decree 
for dissolution of marriage. © Mrs. Mary Reperio 
v. Mr. V. S. Reverso, 30 C. W. N. 820; 440. L. J. 25; A, 
I. R. 1826 Cal. 1014 154 


Document, alteration in, effect — of-—Material 
alteration, what amounts to—Suretyship. 

The utmost good faith is required in transactions 
between a surety and the person guaranteed. An 
alteration, therefore, in the date of a surety bond 
while it is in the possession of the person guaranteed 
would be a breach of that good faith and would avoid 
the document. 

In order to decide whether an alteration ina docu- 
ment is material it is not merely the actual final 
effect of the alteration on a consideration of all the 
facts and the law which is to be considered; an 
alteration which may affect the contract which the 
instrument contains is also material. B NAMDEV JAY- 
RAM KuoLE v. Sawapgsur VYAPARI MANDALI, LID., 28 
Bom. L.R. 914; A. I. R. 1926 Bom. 491 721 


Easesment—Customary—HRHight to stack manure, 
whether can be acquired by prescription. 

The right to stack manure on a piece of ground may 
be acquired by prescription as any other similar 
right. A DHANESHAR TEWARI v, ANTU TEWARI, A. I. R. 
1927 All. 115 < 460 

Right of way for agricultural purposes, if 
can be used for non-agricultural purposes—Increase 
of Burden. 

A right of way which was enjoyed for agricultural 
purposes only may be used for non-agricultural pur- 
poses also provided that an additional burden is not 
thereby cast on the servient tenement. B Max- 
OHERSHA SORABJI V. VIRJIVALLABHDAS JEKISONDAS, 50 
B. 635; 28 Bom. L. R. 1158; A, I. R. 1926 Bom, 537 


239 

Easements Act (Vof 1882), s. 10. See Easements 
* AoT, 1882, s. 20 e 619 
s, 15, Exp. H—Hasement—Prescriptive 





right-—Non-user for not less than two years prior 

to date of suit, effect of—Cesser of easement. 

Mere non-user for not less than two years before sux 
independent of any adverse aot on the part of the 
owner of the servient heritage amounts to cessation 
or abandonment of the right of eqsemeft within the 
meaning of the clause relating tu the two years’ period 
in 8. 15, Easements Act. 

Explanation IItos. 15, Easements Act, relates not to 
the period after which the easement has ceased to 
be enjoyed but to any interval of nén-user within the 
90 vears of enjoyment. M RAMAKISTNAYYA v. Ratrarya, 
A. (. R. 1927 Mad. 238 286 
s, 20—Customary right—Right to bathe in 
tank—Right of going round tree in another's land— 
S. 10, easement right, enjoyment of, with permission 
of mortgagee in possession, whether available against 
mortgagor. 4 
A customary right must be clear and definite. The 





fact that the residents of a village generally bathed : 


in a river and used an adjacent tank for bathing pur- 
' poses when the water of the river was muddy is of a 
too fugitive and indefinite character to establish a 
gusemary right te bathe in the tank, 


» 


GENBRALINDEHS, 


*R.663; A, I. K. 1927 Lah. 1 
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The right of going round a tree or worshipping a 
tree which is supposed. to be the abode of a deity and 
situated in another man’s land cannot be acquirer on 
behalf ofa whole village by a few persons merely 
going round the tree or worshipping t. "ns 

Althoughin the caseof an usufructuary mortgage 
under certain circumstances a third person may 
acquire a prescriptive,right elfth against the mort- 
gagee as well as againsPthe mortgagor, yet where the 
act done by such third person is traceable to the per- 
mission of the mortgagee, express or implied, and 
the mortgagor cannot interfere withthe person doing 
the act, no prescriptive right can be acquired against 
the mortgagor. M MawNATTIL KRISHNAN. NAIR v. Šiva- 
RAMA KRISHNA ePATTAR, 24 L. W. 691; A. I. R. 1997 
Mad. 73 © 619 


ss. 59,  GO--Partition between. co- 
licensors, effect of —License, whether extinguished- - 
Irrevocable license—Licensor, whether entitled to re- 
voke on paying compensatione 
Section 59 of the Easements Act has no application 
to a case in which one of two joint licensors transfers 
his interest in the property with respect to which the 
license has been granted, in favourof his co-licensor. 
The Easements Act is a complete ang self-contained 
Coge and in view of the provisions of s. 60 (b) o£ the 
Act, where a, license is irrevocable, the licensor 
cannot be allowed tarevoke the license on eondition 
of his making compensation to the licensee for loss 
incurred by the revocation of the license. A BHUKHAN 
SINGH v. JAGARDEO KOERI 814 


English C5ifimon Law, applicability of. See Pansis 
or BOMBAY . 949 


Estoppel-—Zntonsistent positions. 

It is inequitable to allow a party to resile in a 
subsequent suit from an admission of fact made by 
him in a previous suit between the same parties. L 
OsEDUR RAHMAN v. DARBARI Lan, 7 Lah. 423; 27 P. L, 
584 


Evidence — Approver's testimony — Corroboration, 
nature of-—Suspicion and proof. 

It is not suifcient th8t an approver's testimony is 
confirmed as to the circumstances of the felony which 
would only show that the accused was present at the 
commission of the offence, but the testimony must he 
corroborated in some material circumstances connecta 
ing and identifying the prisoner with the offence, 

Suspicion, howeVer grave, can never be a substitute 
for proof. |. Katrc v. Emperor, 2 Lah. Cas. 3l»: 27 
Or. L. J. 1294; 27 P. L. R.615; A. L R. 1927 Lah 10: 
8 Lah. L. J. 616 199 

, circeumstantial —Conviction for murder. 

Though there are circumstances which throw a 
good deal of suspicion on the accused, he cannot be 
convicted on cifcumstaptial evidénce alone where the 
circumstances do not converge in such a manner aa 
to outweigh the possifiilety $f innocence of tho 


e&ccused. T'o support a conviction of murder on eir. 


cumstantial evidence the circumstances must Lo 
entirely inconsistent and incompatible with the in- 
nocence of the accused. Pat DiNauaNI UDAIPAL Ray 
Tewari v. EMPEROR, 27 Or. L. J. 1297 24) 
—, circumstantial, nature of. 

Circumstantial evidence in order to bring a charge 
home to an accused person must be such asto show 
that within all human probability the act alleged 
must have been done by the accused. C Asajani 
v. Emperor, 30 C. W., N. 376; 27 Or, 12 J, 1254 10% 





é 
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—— —— Docents admitted without formal” proof 
—Appellate Court, whether can reject—-Public record, 
probative value of—Conmisstoner's report, proof of. 
Though where the trial Court, with the consent of 

the parties, admits a document in evidence withdéut 


formal proof, if is not open to the Appellate Court » 


to reject it from consideration as not having been 
properly proved, yet fb may be open to it to refuse to 

consider it on the ground that it is not relevant. 
' The mere fact that a document is a survey record 
. prepared' by a public officer. under the Court of 
Wards Act is not by itself sufficient to make it a 
strong piece of evidence against a person who was 
not a party to the proceedings conducted by the 
officer. ° 

Though a Commissioner’s report is evidence in a 
casp Courts should see before treating it as such 
that itis filed as an exhibit in the case. M Arsuno 
MaHaPATRAS v. DAYANIDHI BAHINIPATI, 51 M. L. J. 
637; A. I. R. 1927 Mad. 60 301 


European British subject, enquiry as to 
status of -Hearsay evidence that accused’s parents 
were English. See Cr. P. O., 1898, s. 443 248 
Identification proceedings at Jail, whether 
evidence agganst accused. ` 
Identification proceedings held at the Jail are not 
substantive evidence against an accused. A BINDESHRI 
v. PMPEROR, L. R. 7 A. 170 Or.;e27 Or. L. J. 1358; A. 
I. R. 1927 All, 163 ° 478 


‘Pyatpaing', admissibility of—Relationship 

of witness to party, effect of. 0. 

A 'Pyatpaing, which is duly proved By the surveyor 
who recorded it, is admissible ine evidence for what 
it is worth. . 

‘ho mere fact that a witness is related to a party 
is not a true criterion for holding that he has given 
untrue or perjured evidence. R Ko Maune v. Maung 
Ba Hrws, 5 Bur. L. J. 116; A. I. R. 1926 Rang. 204 166 


Record sent for by Court, whether evidence? 
The mere fact that a record had been sent for by 
` the Court does not make that record evidence in the 
cass, L PHULLU v, Guutam Wass, A. I. R. 1927 "de 2 

True version not supported by evidence — 

Conviction on conjecture, legality of. 

A conviction based on a conjecture which is not 
' gupported by the evidence in the case and which is 
neither the prosecution nor the defence version is 
illegal, even though the view based on the conjecture 
‘may probably be the real truth. A Ram SURAT v. 
Tiuperor, L. R. 7 A. 169 Cr; 27 Or. L. J. 1346 466 


Evidence Act (1 of 1872),s. 13. See EvipENOE 











gemak mra 








Aor, 1872, s. 83 85, 


o S, 15- - E uidence of similar "instances, admis- 

: gibility of. e . . 

ein a trial for nonspaymept of octroi duty evidence 
tiat the accused had Been connected with , similar 
cases of non-payment of octroi is admissible to prove 
Kaowledge or intention of the accused. 

Whenever it is necessary to rebut, even by 
anticipation, the defence of accident, mistake or other 
innocent condition of mind, evidence that the atcused 
has been concerned ina systematic course of conduct 
of same specific kind as that in question may be 
given. B EMPEROR v. HaRJIvVAN VALJI, 28 Bom, L. R, 
115; 50 B. 174; A. I, R, 1926 Bom. 231; 27 Or. L. J, 
1335 4 


o 
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— s. 45—Finger impression — Forgery, 
charge of —Taking of accused's thumb impression 
for comparison, legality of—Conviction based on 
comparison of thumb mark of accused, whether 
valid. 


The question othe identity ofa thumb mark isa 


' question of fact to be decided by evidence as any 


other question of fact. 

Where a question arises as to whether the thumb 
impression on a documentis of the accused or not, it 
is not an improper procedure for a Court to adopt 
to take the thumb mark of the accused and compare 
it with that in the document. | 

A conviction for an offence under s. 409, Penal 
Code, based ona comparison of the thumb mark of 
the accused person with the thumb impression on the 
document in .question is not open to any legal objec- 
tion. M PUBLIO PROSECUTOR v. KANDASAMI THEVAN, 27 
Cr. L. J. 1251 99 


SS. 68, 90—Attesting witness hostile— 
Mortgagee, duty of—Hxamination, whether can be 
dispensed with—Document more than 80 years old— 
Presumption of genuineness, whether inapplicable to 
documents of title. . 

The provisions of s. 68 of the Evidence Act are 
mandatory and are not controlled by s. 90: of the Act. 
The mere fact that the only surviving attesting 
witness to a mortgage-deed is considered hostile by 


. the party does not relieve him from the duty of ex- 


amining him as & witness. 

Merely taking out summons and warrants is not 
enough to comply with the requirements of s. 68, 
Evidence Act, but the processes mentioned in O. XVI, 
r. 10, C.P. O., have all got tobe exhausted. 

Regardless ofthe question as to whetherea docu- 
ment forms the foundation of & party's right or whe- 
ther itis sought to be used as a piece of evidence 
the Court may, in a proper case, rely upon the 
presumption under s. 90, Evidence Act. GC GOBINDA 
CHANDRA PAL v. PULIN BEHARI BauERJEE, 31 O. W. N. 
215; A. I. R. 1927 Cal. 102 147 


s. 77—Dakhalnamah, whether Public 


A dakhalnamah is a public document anda difly 
certified copy of the same is admissible without proof, 
A SITARAM v. EMPEROR, L. R 7A. 173 Cr.; 27 Cr. L. J, 
1351; A. L R. 1927 All. 52 471 
— $8. 83, 13—Ohittas and jamabandis, admis- 

sibility of, in evidence. 

Chittas and jamabandis made by Government for 
its own private purpose are nothing more than docu- 
ments prepared for the information of the Collector 
and are not per se evidence against private persons 
for the purpose of proving that the lands described 
therein are or are «not of a particular character of 
tenure. They are admissible neither under s. 83 nor 
under s. 13 of the Evidence Act. C UPENDRA NATH 
OHWATTOPADHYA v. RADHA Govinpa BANDOPADHYAY, A. 
I. R. 1927 Cal. 189 < 85 
——-——— $. 90. See Evipence Act, 1872, s. 08 | 147 

S. 90— Document thirty years — old— 

Presumption—Recitals, correctness of, whether can 
e be presumed. 

Under s. 90 of the Evidence Act the person pro- 
ducing a doeument purporting or proved to be thirty 
years old is relieved of the necessity of proving that 
the document was executed by the person who pur- 
ports to beits executant provided that the document 
satisfies the other* conditions laid down in the section, 


e document— Certified copy, admissibility of. 
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namely, that it is thirty years old and produced from 
proper custody. The Court is not, however, bound to 
presume the correctness or genuineness of other state- 
ments appearing in the document. C KsHETRA MORAN 
Das v. BHAIRAB CHANDRA Das, A: L R. 1927 Cal. Tm 
s, 92—Mortgage—Iixtinguishment by part 
payment and remission, proof of— Oral evidence, 
whether admissible. 
Oralevidence is admissible to prove that a mort- 
gage has -been satisfied not merely by payment in full 
of the amount which was due thereon but by part 
payment and remission of the balance. | C BHABA SUN- 
DARI v. RAM Kaman Dutra, 44 Q. L. J. 269; A I. R. 
1937 Cal. 27 860 


: $.106—Guilt, prima facie evidence of— 
Failure of accused to explain, effect of —Burden of 
proof—Conviclion for murder on circumstantial 
evidence, 

Whena prima facie case is made out against an 
accused person and the presumption of innocence dis- 
placed he cannot safely rely on the presumption of 
innocence or on the infirmity of the evidence for 
the prosecution. The force of suspicious circum- 
stances isaugmented whenever a party attempts no 
explanation of facts which he may reasonably be 
presumed to be able and intarested to explain. S 
BuxsEAN 2. JUMPEROR, 27 Cr, L. J. 1265; A.I. R. 1927 
Sind 83 113 


—————& 112—Chid born within 279 days 
of death of husband but afier second marriage 
of mother —Paternity-—Presumption. 

Section #12 of the Evidence Act refers to the point 
of time of the birth of a child as the deciding factor 
with regard to his paternity and legitimacy and not 
to the time of conception of that child. l 

A woman gave birth toa child 279 days after the 
death of her husband, having in the meantime, how- 
ever, married a second husband : 

Held; that in view of the conelusive pfesumption 
laid down in 8. 112 of the Evidence Act the child must 
be taken to bethe issue of the second husband and 
not that of the tirst. L PAL SINGH v. JAGIR, 7 Lah. 368; 
8 Lah. L. J. 447; A. I.R. 1926 Lah. 529; 27 ,P. L. R. 
9031 366 


S. 114—Long cohabitation—Marriage, 
presumption of—Cohabitation commencing in con- 
cubinhge, effect of —Presumption of continuqnce. 
Long cohabitation does not give rises *o a presump, 

tion of marriage where itis known that the connec- 

tion started in mere concubinage. 
Where it is proved that a person was unmarried at 

a certain date, the presumption is that be. continugs 

to be so until the contrary is proved. L INDI v. Jarman 

Sinan, 8 Lah. L.,J.532; 27 P. L. R. 829; A.I. R. 1927 

Lah. 48 A NE. 887 

— — — $.132, proviso. See Companies Act, 1913, 
8. 196 (5), (7) ^.^ 599 

—— §. 133. See On. P. C., 1898, s. 215 489 

— ——— §& 167—Benami transaction, proof of— 
Burden of proof, when both parties have adduced 
evidence. * 

A slight quantity of evidence is sufficient to prove 
the benam? nature of a transaction. 
Where both parties have given evidence the question 

of burdsn of proofis of very little importance. C 

TinTHAMATI DASSI v. ATIKULLA, A. I, R. 1927 Cal. E : 


e * 
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Exchange Banks In Calcutta, Seg OusTOM — 
MERCANTILE USAGE 732 


Execution of decres—Agreement before passing of 
decree not to execute it, effect of —Parties, rights og. 
Atl objection to the execution of a decree based on 

qn agreement entered into before the passing of the 

decree, restricting the right of a party to execute 
the decree that may be eqnssed® in his favour, is not 

maintainable. à 
The proper course to be adopted by parties who 

wish to enter into such agreements isto have the 

terms embodied in a decree passed by consent. R 

Maung Bav. Daw Tart, 5 Bur. L. J. 142; A. I. R. 1927 

Rang. 48 1056 

————- Decree- eagainst dead ergon— Itxecution 
against legal representatives —Objection to validity 
of decree, whether can be'taken im execution pros 
ceedings—Partition. suit-—Decree invalid as to some 
defendants, effect of. l | | 
A deeree passed against a dead man is a nullity 

and his legal representatives against whom the decree 

is sought to be executed may object to the validity 
of the decree in execution proceedings without bring- 
ing à separate suit to set it aside. —— 

Per Percival, J—In a partition suit the, fact that a 
decree is a nullity against one of the defendants 
affects the validity of the entire decree. B SHIVAJI 
GAyAJI GAOKAR v. VITHAL ¿NARAYAN Mirasun, 28 Bom, 
L. R. 1367; A. I. R. 1927 Bom. 53 S27 


Sale, whether can be partially set aside. See 


G. P. Q. 1908, s. 47 206 
Family Arra ngement—Invalid Will by Hindu 
father as ‘evidence e of family .arrangement— 


Ignorance of ridhis, whether ground to set aside 


arrangement. | x 
Where a family arrangement has been fairly en- 


tered into without concealment or mistake on either 
side with no suppression of what is true or suggestion 
of What is false, although the parties might have 
greatly misunderstood the situation and mistaken 
their rights, a Court of Equity will not disturb the 
uiet, which was the conseqsience of the agreement. 
Whers a Hindu father who had two adult sons 
executed a Will which provided that, in view of the 
younger of them having obtained a legacy of certain 
properties from his maternal uncle, out of 15 acres 
belonging to the family he should take only 2 and 
odd acres and the resteof 12 and odd acres should go 
to the elder son and both the sous signed the Will 
stating that they consented, ina suit by the younger 
son to declare the Will void and for partition of 
his half share of the family properties on the 
ground that he signed the document in ignorance of 
nee that theedocument was imoperative as 4 
we) thatit evidenced a famély arrangement come to 
between the father and sons which was bfnding on 
ther& and could be avoided merely on the ground 
i ights. 
BN RIDGE the binding nature of family 
arrangemguts is not confined to the settlement of 
*ioubtful or disputed rights but extends also to cases 
in which arrangements are made between members of 
afamily for the preservation of its property. ivi 
SADASIYAM PILLAI v. SHANMUGAM PiLLar, 25 L. W. 118, 
A. I. R. 1927 Mad. 126 f 268 
t—Bonafide dispute Between c-- 

Kami el lh nd allowed. increase in mainten- 
a1,ce— Withdrawal by her of her elaim—Estate saved 
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Family Settlement—coneld. 

from litigation involving very considerable expen- 

diture— Agreement, binding effect of. 

Anggreement settling a bona fide dispute between 
the co-widows and a son of the last holder of an 
estate, allowing an increase in the maintenance o® 
the elder widow o$ the deceased which is not un- 
- reasonable, and saving the estate from a litigation 
which might have involved a very considerable ex- 
penditute even if the son, who subsequently 
challenges the agreement as not binding on him, had 
emerged suecesgfully from it, is a family settlement 
and is binding, the withdrawal by the elder widow 
of her claim that the co-widow was not lawfully wedded 
and her son wase not born in lawfùl wedlock and 
that the execution of the. Will by the deceased set 
up by the co-widow had been obtained by the exer- 
eise of undue influence while the testator was of 
unsound disposing mind, being sufficient considera- 
tion for the executión of the agreement. O SHYAMA 
Kumar SINGH v. Durar Kunwar, 30. W. N. 805 81 


Finance Act (XIH of 1925), 8. 7. See Income Tax 


Aor, 1922, s. 22 (1) 226 
Fraud—Pdrty to fraud, whether cam set up his own 
fraud—Fraud infructuous, effect of. . 


A party toa transaction the objéct of which is to 
defraud creditors is debarfed from relying after- 
wards upon that transaction and Setting up his own 
fraud whether the fraud did in fact prove infructuous 
ornot. M NADUPI v. SUBBARAYA CHETTY #4 L. W. 500; 
A. I. R. 1926 Mad. 1196 , 384 


Guardian and ward—Adult wrongly treated as 
minor—No acquiescence—Decree, whether binding. 

A decree obtained against a major who is erro- 
neously described as a minor represented by a guar- 
dian is not binding upon him where he has not 
acquiesced in the proceedings. M PATI NaAGAMMA v. 
PULAPA VREERASAMI, A. I. R 1927 Mad. 217 869 

Guardian ad litem—Failure to defend suit-— 

Negligence—Presumption. See O. P. C., 1908, s. 47 

. e 463 

Loan taken by guardian for benefit of. 
minor—-Estate of minor, whether bqund. 

Where a loan is taken by a guardian on behalf of à 
minor for the purpose of some necessity or for the 
benefit of the minor's estate, the minor's estate can be, 
held liable for the loan. A PHatram v. AIYUB KHAN, 


24 A. L J. 895; A. I. R. 1927 All. 55 657 
, transactions between—Court’s duty to 
scrutinise. 


A transaction between a guardian and ward must 
be scrutinised with great care and if the ward is not 
represented by independent persops the transaction 
must be regarded with swspicion. M NIMMAGADDA 

eSESHAYYA V. CHERQKURY MEENAKSHAMMA 69i 


Guardians and Wards Act (VIII of 1890), ss. 
30, 31—Alienation by guardian—Sanction of Colirt, 
non-compliance with, effect of—Benefit of minor— 
Suit to set aside alienation—Minor, whether must 
restore benefit. 


Where the property of a minor is alienated by his” 


guardian in contravention of the directions contained 
in the order of the Court sanctioning the alienation, 
the alienation is not protected by the sanction. 

An alienation of the property of a minor by his 
guardian without the sanction of the Court is not 
void in toto but is only voidable, and if the minor has 
been benefited by the alienation he cannot avoid it 
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without restoring the benefit to thé alienee. A MANGAL 
KURMI v. SHEO SARAN ; 500 
ss. 34 (d), 43, 47—Order directing 
guardian to pay into Court money not shoum in 
accounts—A pptal—S. 84 (d), scope of. 

Section 34, cl. (d) of the Guardians and Wards Act 
does not empower the Court to directa guardian to. 
pay into Court more than the amount shown to be 
duein the accounts exhibited by him; he can be 
directed to pay into Courtonly the amount admitted 
by him; but if it is sought to makehim liable for 
a larger amount than is admitted, the question can 
be decided only in a regular suit filed in accordance 
with the provisions of ss. 35 and 36 of the Act. 

An order directing a guardian to bring into Court 
a sum of money not shown in the accounts filed by 
him can be justified only if at all,as having been 
made under s. 43 of the Guardians and Wards Act 
and is, therefore, open to appeal M HARIKRISHNA 
CHETTIAR v. GovINDARAJALU NAICKER, 50 M. L. J. 273; 
23 L. W. 420; (1926) M. W. N. 359; A. I. R. 1926 Mad. 
418 332 


— S. 39—Hemoval of guardian, grounds for 
— Interest of minor, primary consideration — Person 
with adverse interest, impropriety of appointing as 
guardian. : 

In deciding whether a guardian of & minor should 
be removed or not a Court should primarily be 
guided by the interest of the minor. 

The mere fact that the appointed guardians of a 
miuor, the mother and the grandmother, had’ quarrell- 
ed with the uncle and that affrays had resulted is not 
a ground for removing them. 

A person whose interest is adverse to tlfat of the 
minor should not be appointed as his guardian. L 
ATAR Kaur v. Lar Sınan, 8 Lah. L. J. 201 809 


Hindu Law—Adoption—Authority to adopt- - Suit 
to declare authority to adopt given by deceased Hindu 
invalid, beforé adoption has taken place, whether 
maintainable—Discretion, in granting relief. - 

A Court may, inthe exercise of its discretion, refuse.” 
to grant a declaration as to the invalidity of an. 
autNority to adopt before any adoption has been made 
in pursuance of it. 

Quere:— Whether a suit is maintainable fora decla- 
ration thatan authority to adopt is invalid when no 
adoption has actually taken place. M YELKOR SUBHA- 
DRAMMA V. YELKUR VENKATASESHIAH CHETTY 681 
- — = p by widow—Authority of husband— 

, Mitakshara. * i ; 

Under theMitakshara Law a widow is entitled to ` 
adopt a son to her deceased husband provided he has : 
left her permission for that purpose. In sucha case 
there is no .obfigation on the widow tomake the: 
adoption at once. P C SuHeo BAHADUR SINGH v. BENI 
BAHADUR SINGH, A. I. R. 1926 P. C. 97; 3 O. W.N. 
761; 29 0. 0. 305 (P. O) 567 
~,divestment of widow's estate, prin- ` 

ciple of, whether applicable to trust property. See 

RELIGIOUS ENDOWMENT 442 : 
———— 4 Widow of co-parcener—Authcrity of 

husband or consent of co-parceners, necessity of— 

Adoption within period of gestation, ejfect of. i 

The widow ofa member of a joint Hindu family 
cannot make a valid adoption without the authority . 
of her husband or the consent of the surviving co- 
parceners. E 

The fact that an adoption was made within the: 
ordinary period of gestation after the denth of th, 





emirate 
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husband will not validate the adoption.’ B GANESH 
APPARAO v. GURNATH YeEsHvaNt, 28 Bom. L. R. 1188; 
A. I. R, 1926 Bom. 575 ; 457 


Allenatlon—Antecedent debt meaning of— 

Mortgage, prior, whether antecedent. 

An order that a debt should be recognized asan' 
antecedent debt it must not only be antecedent in 
point of time, that is to say, a prior debt, but must 
also be antecedent in fact that is, antecedent in re- 
ality, and must be separate and independent and no 





part of the transaction which is being impeached. ` 


Ifthere are two mortgage-deeds which though of 
different dates are really part and parcel of one and 
the same transaction, the first cannot be treated as 
antecedent in fact. On the other hand, if two deeds 
are quite distinct and separate and donot form one 
continuous transaction, the mere fact that the earlier 
deed has been discharged or paid off by the later deed 
or even incorporated in it, would not prevent the 
earlier deed from being an antecedent debt within 
the meaning of the definition. 

‘Where at the time when the first mortgage 
transaction is entered into, it is in contemplation 


that it will thereafter be converted into a second . 


mortgage, in order that it may operate as an ante- 
cedent debt? the position would be quite different. But 
where a second mortgage .transaction is not thought 
of at all at 4he time when the first mortgage trans- 
action is entered into, the first must be considered to 
be independent of the second, even though at the 


time when “the second mortgage is taken the amount . 


due on the first mortgage is set off. What the Court 

has to see is whether the first was independent of the 

second and'not whether the second is independent of 

the first. A Suro PRASAD v. BALWANT SINGH, 24 A. L. 

J. 1011; A. I. R. 1927 All. 150 1023 

—————— — — — (Grandson's right to question aliena- 
tion made before his birth—Aniecedent debt—Mere 
renewal of earlier mortgage, effect of. 

The more renewal of a previous mortgage-debt 
cannot be deemed to be an alienation for “an antece- 
dent debt as defined by the Privy Council inasmuch 
as theoriginal debt, far from being independent,@s 
inevitably involved in the later transaction. 

Under Hindu Law a grandson can challenge an 
alienation made by his grandfather on the ground 
that it was not for legal necessity even though he 
was not born onthe date of the alienation. A BABU 
RAM v. Magapyeo Ram, A I. R. 1927 All. 127 1012 
——————— ——— Necessity—A pplicatiog of * money 

‘—Guardianship — Mother, i . 

Under Hindu Law in the absence ofany custom to 
the contrary a mother is a de jure guardian of her 
‘minor children after the death of theis father. 

A creditor has only to enquire into the necessify 
forthe advance and if he acts honestly he is not 
bound to see to the application of the money. L 
IougaR SINGH v. NATHA SINGH, 2 Lah. Cas. 326; 8 Lah. 
L. J. 479; A.I.R 1926 Lah. 693; 27 P. L. R. 623 514 


Debts—Mortgage by futher—-Suit against 
father and sons--Mortgagee discharging sons from 
suit--Simple money-decree against father—Attach- 
ment of joint family property—Declaratory suit by 
sons that joint family property is not Viable to 
attachment and sale—Mortgagee, whether estopped 
from proceeding against joint family property— 
Previous suit, whether operates as res judicata. 

A statement by a mortgagee's Pleader in a suit 
brought for recovery of a mortgage-debt against a 
e * 


` 
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Hindu father and his sons that the sons may be dis- 
charged so far as their interest in the joint family 
property was concerned and a simple money-decret 
passed against the father does not estop the decfee- 
helder from proceeding against the joint family pro- 
perty in execution, nor does the deeision in that suit 
operate as res judicata in te subsequent suit brought 
by the sons for a declaration that the joint family 
property was not liable to attachment and sale in 
execution of the simple money decree passed against 
the-father. O Mawonan Lar v. Innad ALT, 3 O. W.N. 
862; A. I. R.1927 Oudh 15 300 


GITt in favour of daughter's son, validity o", 
A member ofa joint Hindu family governed by the 
Mitakshara has no power to:make a gift of even a, 
small portion of joint ancestral property in favour of 
his daughter's son. O BADLU v. Bacucur, 3 0O. W. N. 
916; A. I. R. 1927 Oudh 25 1047 


——— of ancestral moveable property 
by father, validity of—Gift to nephew ac- 
tuated by displeasure towards son, whether binding 
on latter. 

A gift of a portion of ancestral moveable, property 
by a father in favour of his nephew actuated by d!s- 
pleasure towards hig son is not a bona fide gift out of 
affection which comes within the Class of gifts men- 
tioned in the Mitakshara Ch. I,s 1. $ 27. 

Such a gift in order to be valid under Hindu law 
must be of a small share of the ancestral property 
and must not Be guided by caprice, but must be out 
of affection in favour of a person who has some sort 
of moral claim on the donor. 

A gift of Re. 15,000 infavourof a nephew, son of 
a separated brother, out of an estate worth about s 
lac of rupees is unreasonable and cannot be upheld, 
especially when itis moved by displeasure for the 
gon. N MUKUNDRAO v. WAMANRAO 652 


e ‘ = à 
—— — — |nheritance—F'emale's position in Berar. 
In Beray females have wider rights of inheritance 
under Hindu Law than in other parts of India, A 
deughter-uelaw can inherit*there and that tco in 
preference "to paternal cousins of her husband. N 
Ganpat v. Bupauan, A. I. R. 1927 Nag. 56 1062 


Joint Famlly—Alienation by father— Alie- 
nation not fully supported by necessity— Sale, whether 
“cam be set aside— Proagdure. 

An alienation bya Hindu father should not be set 
aside on the ground that there was no legal necessity 
for the transaction where only a very small portion of 
the consideration is found to be unsuppoited by suci: 
necessity. Under such circumstances the sale cught 
to be upheld and a money-decree should be passer 
in favour of the plaintiffs for their shane of the amount 
for which there was no n*cessity. A BisHAmrnak 
NATH v. MADHURI SARAN b. o 824 
— ———— Alienation of family pjTorey to 

discharge debts of ancestor Necessuy. 

An alienation of joint ancestral family pro] erty Li 
amemter of a joint Hindu family in satisfrctien c: 
the debts of an ancestor, such delts nut being im- 
moral or illegal, and the ancestor Leirg tbe father ef 
the member making the alicnaticu and the gita 
father or the great-grandfather cf tbe members 
challenging the alienation, must be regarded as an 
alienation for legal necessity. O JANG BAHADUR ] ar. 
v. RAGHUNATH Sixog, 3 O. W. N, 930 053 
— — — Decree against father—Sale — of 
joint family property—sSon's antercsts, whether pas: 


deem: 











. ^ 
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—Proclamation for sale not stating that son's inter- 

ests are also put up. ; 

Jt is settled law that in the case ofa sale of pro- 
perty belonging to a joint Hindu family under a 
decree obtained against a Hindu father, a Court may 
be justified by the gircumstances in holding that the 
interests ofthe sons*hava also been actually sold, 
evén though in the proclamation for sale if was not 

` stated that the sons’ interests were also put up for 
sale. B DAYANAND PANDURANG  NERKAR v. Dadi 
Narayan NERKAR, 28 Bom. L. R. 1082; A. I. R. 1926 
Bom. 548; 50 B* 793 754 


Joint family—Family business — Money 
borrowed by manager from time to time for purposes 
of business—-Necessity, proof of. 

* Where a family business is carried on bona fide for 
the benefit of the family and with the assent ofall 
the adult members, it is within the competence of 
the manager to borréw money from time to time for 
the purposes of the business, and the lender is not 
bound to inquire into the necessity for each advance 
that may be made. A Goran, Buacat v. RAGHUBIR RAM 

651 

: —tt—--= Insolvency of father— Shares of sons 
in joint family property, whether -liable to sale. 
See PROVINCGIAL INGOLVENOY Act, 1920, s. 2 (1) (d) 

e 





— Manager,  alifhation by—Neces- 
sity—Benefit to estate—Necessity for small portion 
‘of consideration not proved, effect Pi = 
A transfer of joint property by WÉ manager ofa 

Hindu family can be justifed,if it is not 8 mere 

speculation but results in actual benefit to the estate. 

The other members of the family cannot retain the 

benefit and at the same time repudiate the transac- 

tion by means of which that benefit has been acquired. 

In the case of asale of joint property by the manager 
of a Hindu family even if a small sum of money 
out of the sale consideration is not shown to have 
been required for legal necessity and was noteutilised 
for the benefit of the family the sale cannot be 


avoided unless it is shown that the money was note 


at all paid to the vendor and. that the con$ideration 
which was actually paid was not equal to the real 
value of the property. A JADO SINGH v. NATHU SINGH, 
94 A. L. J. 633; A. I. R. 1926 All. 511; 48 A. 592 773 


Mitakshara—Great-grandson, rights* 


and obligations of—Pious obligation to pay off 

debts of great-grandfather. 

Under the Law of the Mitakshara the rights of 
descendants are co-extensive with their obligations 
and the right in ancestral property extends to four 
generatiens beginning with the father. A great- 
grandson is, therefore, as much a member of the joint 
family asa son or grandsof. —— | 
e A great-grandsan is gnéitled with his father to ques- 
tion the vdlidity of debts contracted by an ancestor 
after his birth. His obligation to discharge the valid 

edebts of such ancestor is, therefore, co-extensive with 
his rights. P C Masir-Utian_v. DAMODAR Prasan, A. 
I R. 1926 P. C. 105; 3 O. W. N. 721; (1926) M. W. 


N. 816; 24 L. W. 551; 48 A. 518; 44 C. L. J. 321; 51% 


M. L. J. 792; 28 Bom. L. R. 1402; 7. P. L. T. 815; 53 
L A. 204; 25 A. L. J. 1; 31 C. W.N. 293 1031 
— Promissory note in favour of manag- 
‘ing member—Suit by surviving members after 
manager sdeath, whether maantainable—Endorsement 
or succession certificate, whether necessary. 

On the death ofthe managing member of a joint 
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Hindu family, the surviving members of the family 
ean sue upon a promissory note executed in favour of 
the managing member in respect of joint family funds 
without any endorsement or succession certificate. M 
ARUNAGHALLAM ÜHETTY v. JAGANNATHA PILLAI, (1926). 
M. W. N. 804; 24 L. W. 659; A. I. R.1926 Mad. us 5 

i 8 

Joint family properiy—Properiy in 

wife's name, presumption—Burden of proof. 

There is no presumption that property standing 
in the name of a Hindu wife is the property of 
the husband. It is only where itis found that the 
purchase-money for the property standing in the 
wife's name came from the husband that it may be 
assumed until the contrary is shown that the hus- 
band is the owner of the property. M OFFICIAL ASSI- 
660 


Maintenance—Family property, liability 
of, to maintenance of mother and other maintenance : 
holders—Partition, effect of. 
Where Hindu sons divide the family property after . 

the death of the father, they must make provision for 
the maintenance of the mother and other widows of 
the family. If they do not do so, the question is not 
whether there was a bona fide division .of the pro- 
perty or not, but what provision should bê made for 
the maintenance of the mother and the widows and 
the whole ofthe family property will remain liable : 
for their maintenance. A member of the family to 
whom a share has been allotted has no right to claim 
that the properties allotted to him should be charged 
only with a proportionate share of the maintenance. 
M VEERANNA v. SitamMa, (1926) M. W. N. 921; A. I. R. 
1927 Mad. 83 i ki 536 - 


Marriage, form of, presumption as to— 

Stridhana—1nheritance. 

“A marriage of a Hindu female must be presumed 
to be inone ofthe approved forms. ; 

Succession to the stridhan of a married woman 
goes to her paternal and maternal relations enly if 
the marriage is in a disapproved form; in case itis in 
an approved form, it will goto her husband's relatives, 
N HuaawaN Das v. GAJADHAR, 9 N. L. J. 221; 23N.L. ` 
R. 9,.A. I. R. 1927 Nag. 68 669 

Partitlon—Agreement as to shares. 

Ifthe members of a joint family agree to divide 
the joint family properties in à particular manner, 
that would be sufficient in law to give them a divided 
status though there is no division by metês and 
bounds. SamasivamM PILLAI y. SHANMUGAM PILLAI, 
25 L. W.119; A. I. R. 1927 Mad. 126 268 
———— — — between father and son—Mother's 

right to equal share-—Partition of moveables— , 

Division of delt, necessity of—Minor sons—Shares 

how allotted. i Í 

Under the Hindu Law when a father makes or 
enforeés a partition of the ancestral property with ' 
his sons, a share equal to that of a son must be al- 
lotted to the father's wife provided that har share 
shall be subject'io a diminution on account of any 
stridhan she may have received from her husband or 
father-in-law. 

In a suit for partition the decree should not declare 
the separate share of a minor son living with his 
father, but should declare the joint share of the 


‘father and the minor son. 


Per Hallifax, A. J. C.-——Adjudieatiou under a par- 
tition decree about the division of debts amengst the 
members of a family is necessary for & complete 


* oc © 
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partition of moveables and though the decision may 
not be binding on anybody but the members them- 
gelves it will operate a8 an. agreement between them, 
under which each one ofthem ean sue the other for 
any money recovered from him by a third person, if 
that recovery is not in accordance with such adjudi- 
cation. N RADHE KISHANLAL v. HARKISHANLAL, A L 
R. 1927 Nag. 55 97 


Partitlon, essentials of—Division of joint 
family property by metes and bounds, whether 
necessaru to constitute partition—Setilement of 
disputes by specification of shares, whether con- 
stitutes partition—Conversion of joint tenancy into 
tenancy-in-common. 


Partition isa severance of joint status-and as such 
it.is a matter of individual volition. All that is 
necessary to constitute a partition is a definite and 
unequivocal indication of his intention by a member 
of a joint family to separate himself from the family 
and enjoy his share in severalty. Once a member of 
& joint family has clearly and  unequivocally inti- 
mated to his co-sharers his desire to sever himself from 
the joint family, his right to obtain and possess his 
Bhare is unimpeachable, whether or not the co-sharers 
agree to, & separation and there is an immediste 
severance of the joint status. It is a mistake to 
suppose that there can be no partition until there isa 
division ‘ofthe joint family property by. metes and 
bounds. 

Where, therefore, the members of a joint Hindu 
family settle their disputes by specifying the shares 
of the members the joint tenancy is severed and con- 
verted into a tenancy-in-common, O BANSIDHAR v. 
Mata Din, 3 O. W. N. 849 303 


~ Religious endowment. See Hixpu Law— 
WiLL 665 


>- —— Construction of trust deed— 
Absolute dedication, what constitutes—Provision for 
payment of remuneration to members,of family as 
shebaits, effect of—Consensus of opinion among 
qnembers, 
property. 
The question whether an absolute debutter is created 
or there is merely a charge in favour of an idol 
depends upon the terms of the deed creating the trust 
and the circumstances of each case. i 
Where the provisions ofa trust deed prima facie 
shoW that there is an absolute dedieajion and a 
substantial part of the income fremthe dedicated 
properties is set apart for the purposes of the trust, 
the mere fact that the members of the family are 
appointed shebaits, and are allowed to takea trifling 
amount out of the profits as remufneration as shgbaits, 
and permitted to remain in a portion of the house 
where the deity is located, will not justify a Court in 
coming to the conclusion that there was no absolute 
dedication. 7 
Assuming that the consensus of the whole family of 
the donee can convert property absolutely dedicated 
by the donee to a family deity into secular property, 
such consensus must be of all the members, male antl 
female, who are interested in the worship of the deity. 
Per Page, J.-The doctrine that consensus of opinion 
among the persons interested in the worship ofa 
family deity can convert the debutter property into 
secular property is incompatible with the spirit that 
movesa pious Hindu to set up a thakur for his 
family to worship and also with an absolute dedication 
@ * 
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“ e 
of property to the deity. C OHANDI CmBanax Das », 
Duran UHANDRA Park, 30 C. W. N. 930; A. I. R. 1926 
Cal. 1083; 44 C. L. J. 479 ; 684 


Rellglous endowment — Mortgage by 
mahant of muth—Mortgagee, remedy of. 

A mahani of a muth berrowed & certain amount of 
money at a high rate of terest for the purpose of 
making additions to and alterations inthe buildings - 
connected with the muth for the greater comfort of 
the pilgrims who came to make offerings at the muth. 
Subsequently the mahant executed a mortgage-deed 
relating to the properties of the muth to secure an 
advance for thes purpose of paying off the debts 
incurred by him together with*the accumulated 
interest thereon, the rate of interest under the mogt- 
gage-deed being much lower than that charged on 
the previous loans. Ina suit by the mortgagee to 
enforce the mortgage it was found that the original 
loans had not been incurred for'legal necessity: 

Held, that, nevertheless the necessary and im- 
mediate cause of the mortgage being the oppressive 
burden of the exorbitant rate of interest payable on 
the earlier loans by which the mahant was bound, 
the mortgage was justified by legal necessity and the 
mort$agee wasentitled toa decree declaring that the 
amount of the '"mortgage-money should be paid by 
the mahant persogally or else should be realized from 
the profits of the mortgaged properties. P C NILADRI 
Sanu v. OnarugBRUJ Das, A. I. R. 1926 P. Q. 112: 
(1926) M. WeN, 857; 28 Bom. L. R. 1418; 51 M. L. J. 
899. 44 CO. L. oF. 494; 381 C. W. N. 221; 531. A. 953. 
25 A. L. J. 8 38 M. &. T. 21 576 


. 

Widow — Alienation—Legal necessily - - 
Amount not required for legal necessity very small 
— Procedure--Proportion. 

In a suit by a reversioner to set aside a sale hv ^ 
Windu widow, where the sum not required for legal 
necessity is very small compared to the rest of the 
consideration the sale should not beset aside. 

There is no rule that an alienation cannot be con- 
firmed tinless more than*any particular arithmetical 
proportion of the amount of consideration is supported 
by legal necessity. A BHAGWANT BHARTI v. Raspat 
Kunur, 25 A. L. J. 104 809 


—— ~— Alienation—-Legal necessity, what 
constitutes—' N'ecessity', meaning of--Mere want is 
not necessity—Actual pressure on — estate—Alienee, 
duties of —Due enquiry and bona fide belief. 

The principles laid down in Hanoomanpersaud's 
case apply to the acts of a Hindu widow and to 
the obligation of those who deal with her to enquire 
into the circumstances which justify her dealings. 

The power ofea Hindu widow im respect of aliena- 
tion is the same as that' of the manager of the family 
property and it can only ebg exercised in the casesof 
need or for the benefit of the estat The actual 
*bressure on the estate, the danger to be averted or 
the benefit to be conferred on it inthe particular 
instance is the thing to be regarded. | 

A Hindu widow may make alienations to procure 
maintenance for herself or to defray the expenses of 
her own religious ceremonies cr such as may be 
necessary for the salvation of her husband's soul but 
she is not at liberty to anticipate her wants. 

Something more than mere want is necessary to 
make out a case of legal necessity. e 

The word ‘necessity’ when used in this connection 
has a somewhat special, almost a technical meaning. 
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It does not mean actual compulsion but the kind of 
pressure which the law recognises as serious and 
sufficient. 

An alienee has to show that there was necessity 
for the alienation or that he was led on reasonable 
grounds to believe that there was necessity. In the 
absence of necessity eip fact two requisites, namely, 
due „enquiry and bona fides €n the part of the alienee, 
are necessary to make the transaction à binding one. 
C SANTOSH KUMAR MULLICK v. GANESH CHANDRA KHAN, 
3l O. W. N. 65; A. L R. 1927 Cal. 160 919 


Widow; alienation by—Reversioner, suit by, 
challenging alienation—Decision, whether binding 


on otherreversiongr. See O.P. O., M9898,s.11 505 


268 


————— , construction of — Religious | endow- 
ment —Trustees entitled to surplus income, effect of—- 
Decree, personal, against trustee—Property, whether 
can be attached. 

A Hindu testator who had installed certain deities 
in. a house declared in his Will that his heirs should, 
as executors, arrange to carry on the worship of the 
deitiesinstalléd in the house, celebrate the customary 
festivals periodically observed there and put*up 
pilgrims, in the house afd attend to thêm, He further 
declared that the executors should reside in the house 
and look after its repairs and that whatever income 
was derived from the house should first be applied 
to the expenses of the worship of the gmeities and 
other religious ceremonials and the balance should be 
divided by the executors between themselves in equal 
shares. It was further stated that nome of the execu- 
tors would in any way be entitled to transfer, mort- 
gage or sell the house and that if they did so the sale 
would be utterly nulland void and that the members 
of the community and everybody else would he 
entitled, whenever they came to know of any suche 
transfer, to make an application immediately and to 
get the transfer sel aside : . Å 

Held, that although the heirs ofthe testator were 
given under the Will the benefit of the offering$ to be 
made by the pilgrims after meeting the expenses of 
the worship connected with the deities,*a trust was 
created by the Will for the purposes specified therein, 
and, that the property placed in trust was entitled to 
protection from attachment or sale in execution of 
a personal decree against any of the trustees. A 
Tejo Bret v. Sri THAKUR MURLIDHAR Raz RAJESWARI & 
MAHADROJI, 24 A. L. J. 817; 48A. 671; A. 1. R. 1927 


All. 23 665 
— — in favour of boy to be adopted— 
Disposition of property to take effect on future con- 


tingency, validity of. € s 
Where a Hindu by his Will in favour of a son to 
be aflopted by his brothers Widow provided that if 


age Will. See FAMILY ARRANGEMENT 








— 


there should be disagreement between the boy to, 


beadopted &nd his adoptive mother or sister, the 
women should have the usufruct of the lands ina 
certain village for their lifetime and after their death 
that property should go to the adopted boy: . 
Held, that the testator could not provide fora 
contingency that might occur at an uncertain moment 
after his death leaving the property not vested in 
any one in the meantime, and such a provision was, 
therefore, irvalid and inoperative. M PENU(MATSA 
VENKATAPATHI Ru v. MATINASURYANARAYANA, A. : R. 


1927 Mad, 200 71 
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inam. See LANDLORD AND TENANT 313. 


Condition of continuing ‘faithful subject’ of 
Government—Boycott of Prince of Wales’ visit— 
Forfeiture of inam—‘Faithful subject; meaning of. 
A person holding an inam subject to the condition 
that the holder should continue a ‘faithful subject" 


e of the British Government, presided at a public - 


meeting held to recommend the boycott of the visit 
of the Prince of Wales to India and spokein favour of 
the motion for boycott. He also referred to the con-. 
viction of Ali Brothers and the Dharwar convicts: 

Held, that the conduct of the inamdar was such 
as would disentitle him to be considered any longer 
asa ‘faithful subject’ of the Government and that the 
inam was liable to be forfeited. 

The term ‘faithful subject’ though not easy of exact 
definition undoubtedly connotes fidelity or allegiance 
to some person in relation to whom there is a binding 


tie. B SHRIPAD VISHNU PANDIT. SECRETARY or STATE 
FOR INDIA, 28 Bom. L. R. 1175; A.L R. 1926 Bom. 581 

448 
— Settlement—Cash allowances granted to 





inamdar, nature of— Village expenses—Kadim hak— ` 
Burden of proof—Allowances stated in sanad as 
kadim—-Settlement Statement and Alienation Regis- 
ter, entries in, value of—Government, power of, to 
resume allowances—lzstoppel---Sanad, validity and 
effect of —Signature of inamdar, whether necéssary— 
Summary Settlement Act (Bom. Act VIT of 1863), s. 2. 


"Under the provisions of 8. 2 of the Summary Settle- 
ment Act of 1863 the issue of a sanad constitutes the 
final authorisation of a settlement. Where a sanad has 
been issued the mere fact that the inamdars had not 
affixed their signatures to the sanad, does not vitiate 
the validity of the sanad, in the absence of any 
legislative provision making such signatures essential - 
to its validity. 

‘Kadim haks’ are grants made prior to the grant of 
a village in favour of an inamdar and independently 
of him. 

Village expenses may be either kadim or jadid; it 
is only by evidence as to when these allowantes 

ctually first started, and by whom they were grant- 
ed, that it can be decided whether they are kadim oy 
jadid. An allowance may be a‘gaum kharach’ and 
yet be a ‘kadim’, inasmuch as the later category does 
not exclude the former. 

. Where an inamdar seeks to prevent the Govern- 
ment from treating certain allowances as kadim - 
grants, the burden of proof is upon him to show that 
they are not kadim. 

The omission Ma settlement statement to state 
that à cash expenditure which was given credit for 
was not a ‘kadim’ allowance cannot outweigh ex- 
press statements in a sanad that they are such - 
allowanpes. "LÁ ; 

The. mere fact that certain allowances are simply 
Shown in the Alienation Register as village expenses 
deducted in the calculation of assessment does not 
suffice to show that Government in any way admitted 
that the allowances are not to be dealt with as kadim, 
haks as specifically mentioned in the sanads relating 
to them. 

Where at the time of settlement certain allowances 
are treated as kadim and deducted in fixing the pay- 
ment cf quit rent payable, and the inamdars accept 
the settlement and obtain the benefit of that part of 
the settlement wlich allows this deduction, they 
cannot subsequently repudiate the other part of the 
agreement which gives the Government a free land 
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over the management and payment of these allow- 
ances. B SECRETARY oF STATE FOR INDIA v. INDOORAT 
BHAURAI Desar, 28 Bom. L. R. 1308; 50 B. 698; A. I. R. 
1927 Bom. 40 933 


Swasthivachakam service inafn land, aliena- 
tion, validity of —Alienee being member of family, 
effect of. 

The alienation of a swasthivachakam service inam 
land, being an alienation of land attached to a re- 
ligious office, is invalid and it makes no difference 
that the alienee is a member ofthe family of the 
alienor, M VRNGALA Venkata Rao v, VENGALA 
Papayya, 24 L. W. 674 l 848 


Income Tax Act (Xl of 1922), ss. 4 (2), 10 (2) 
(IX) —Bank in British India with branches in 
Native States—-Profits made in foreign branches, 
when “received or brought" im British India— 
Bank's contributions to employees’ Provident Fund, 
whether expenditure incurred for purposes of busi- 
ness—Remittance of monies from branches, whether 
of capital or profits—High Court when re-opens 
questions of fact stated by Commissioner. 

The Nedungadi Bank with its Head Office at Cali- 
cut had two branches outside British India in Cochin 
and Travantore. There was only one account and 
no separate profit and loss account of the branches. 
All the income received by the foreign branches was 
transferred to the Head Olfice account and all expen- 
diture directly chargeable against revenue was simi- 
larly transferred to the Head Office account in the 
accounts of both the Head Office and the branch 
offices in Cochin and Travancore. As a result at 
the end ofthe year after these transfers took place 
there was really no balance left in the revenue and 
expenditure account of the branch offices, the amount 
being treated as having been transferred to the Head 
Office account : 

Held, that the amounts earned as profits in the 
foreign branches were transmitted to the Head Office 
and treated as so transmitted for the Bank's purposes 
and for payment of dividends, and must be deemed 
to have been “received or brought into" the Calieut 
"Offif» in British India, within the meaning of s. é (2), 
Income Tax Act, and, therefore, the whole of the amount 
shown as net profits of the Bank was liable to be 
assessed to income-tax. 

Moneys set aside by the Bank as contributions to 
its employees’ Provident Fund cannot be rzzarded 
as: “expenditure incurred for the purpose of the 
business" within the meaning ofs. 1Q (2) tix), inas- 
much as until the employee withdraws the amount 
standing to his credit in the Provident Fund, it is 
no "expenditure" for the purpose of the business bus 
only a liability. . 

Per Krishnan, J.—When monies are'remitted With- 
out any special allocation to profit or capital account 
between the branehes and the Head Office of a 
branch, the contention that the profits were kept 
back in the branch offi»es and only other monies wera 


remitted to the Head Office cannot possibly be ac-' 


cepted. 
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— — — $8. 22 (1), 23 (1), 26,°58—Fthance Act 
(XIII of 1925), 3. 7--Super tax —Unregistered jim 
converted to limited c^mpany - Super tax on profits 
earned before conversion, how assessed - Scule rgte$, 
applicability of. . 

Where an unregistered association converts itself 
into a limited company, while dSsessing the com- 
pany under s. 26 read witi? s. 58 of the Income Tax 


' Acton the income earned by the association prior to 


the conversion, super tax is to be levied at the ffat rate 
of one anna applicable to the income of a company 
and not at the scale rates of 1 to6 annag applicable to 
the income of unregistered firms and associations. B. 
In re Tre INDIAN Iycouk Tax Act, 59 B. 648; 28 Hom. 
L, R. 1236; A. I. k 1926 Bom. 539 * 226 


— ss, 23, 28, 30—Heiturn of income 
Failure to produce accounts -Assessment - Appeal, 
whether | competent Gross —— misstatement-- -Finc, 
legality of. “ 

An assessee put in a statement of his income but 
failed to produce his accounts when called upon to 
do so and intimated that he might be assessed on the 
materials which the Income Tax Ollieer could iind. 
Thereupon the officer proceeded to gytimate the 
ae which turned out in his judgment, to’ be 
much larger than,what the assessee had stated and 
assessed the latter accordingly. Tne assessee appealed 
and the Appellate eAuthority holding that it was a 
very gross case of misstatement of income fined the 
assessee under s. 28 of the Income Tax Aet: 

Held, that Slegassessee having put in an estimate 





. of his income his case fell within s. 23 (3) of the 


Income Tax Act and the assessee had, therefore, 4 
right of appeal under s. 30 of the Act, and the order of 
the Appellate Court inflicting a fine upon the asscaac.: 
was not, therefore, without jurisdiction. M Privy 
RAMASWAMIAH V. COMMISSIONER OF ÍIxcoME Tax, Mapp, 
49 M. 831; 24 L. W. 771; A. IL R. 1927 Mad.49 1067 
*.—— $98, 33, 66 (2) (3)--Reguisition t» 
state , case—Period of limitation jor maling 
requisition, expiry of —High Court- -Power to require 
Commigsioner to state - rder of Commissioner in 
reviews—A pplication to state, whether lies. 
The High Court has no power to order a Commis- 
sioner to state à case under s 66 (3) of the Income 
Tax Act, where the period of limitation prescribed by 





, 8. 66 (2) for making a requisition to the Commissioner 


to state acase has expired. 

A Commissioner cannot be required to state a ease 
which has been decided by him on review under s. 
33 of the Act, B RATANCHAND KHIMOCHAND MorisHAWw v. 
COMMISSIONER OF INCOME Tax, Bownav, 28 Bom. L. HF. 
1096; A. I. R. 1926 Bom. 566 299 
s. 66—High Court, when re-opens* question 
of fact stated ly Commissioner. See INcouE Tay 
Acr, 1929, s. 4 (2) : 1 


Insolvency, effect of, on suft imstitlited hy insolvenf 
e9ee C. P. O., 1908, s. 151 781 
Payment to creditors Ly insolrent without 
reference to Official Assignee, legality of. 
An insolvent's estate vests in the Official Assignee 


—— 





The High Court is not to go into questions of facte and the only person who ean discharge the debts of 


in a reference under s. 66 (2) of the Income Tax Act 
but must take the facts as stated by tke Commis- 
sioner unless there is no evidence to support the 
finding of the Commissioner. M COMMISSIONER OF 
Income Tax v. NEDUNGADI BANK, Lro., 91 M. L. J. 403; 
11926) M. W. N. 749; A. 1. R, 1926 Mad. 1042; 24 L. W. 
685; 49 M. 910 (F. B) 1 


bd a 8 


the insolvent is the Official Assignee. No insolvent 
or anybody on his behalf has, therefore, any righi 
whatever to make any payments at all to creditors 
except through the Oficial A:signev. M In the 
matter of O. SuBRAMNAIN Cutty & Sons, (1096. M, 
W. N. 784; 21 L. W. 653; A, I. R. 1926 Mad. 1166 
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Sale of insolvent's propertu —Simultaneous 
sale of buildings, advisability of—Bona fide pur- 
chaser, equilies of. l 
Ordinarily a sale of two or more buildings belbng- 

ing to the insolvent should not be directed to be helg 
simultaneously nor should any property of the insol- 


‘vent be directed to “be sold ebefore the equities ofa 


bona fide purchaser have “been settled. M PANDNI 


- VIRANNA v. MARUDUGULA VENKATARAMAYYA, A. I R. 1927 


Mad. 232 1065 


Insolvency Rules of Calcutta High Court, rr. 
36, 37--Application to commit insolvent for 
‘contempt, whether can be made py creditor, notice 
of hearing. . i ° 
Under r. 36 of the Insolvency Rules of the Calcutta 

Hfeh Court an application tothe Court to commit 

any person for contempt of Court must be supported 

by affidavit and must be filed in the Court in which 
the proceedings are ending. Under r. 37 when such 
an application is made it isthe Registrar who must 
fix a time and place for the Court to hear the appli- 
cation and notice must be personally served on the 

erson sought to be committed. The proceeding 
canugt be inetiated by an ordinary notice of motion. 

C SITARAM K.HEMKA v. HARIBUN JATEHPURIA, 30 ©. W. 

N. 914, A. I R:1926 Cal. 1097 * 723 


Interest. See C. P. 0,1908, s. 11 * 978 


on equitable grounds, power of Court to award. 

On principles of equity, justice and gogel conscience 
the Courts in India are at liberty to àward interest 
even in cases not coming within ethe purview of the 
Interest Act. Mi Banarnoor NaALLIPATHA KRISHNAN v. 
GHATOTHAPARKUM KOMATH, 24 L. W. 657; BI M. L. J. 
633; (1926) M. W. N. 957; A. I. R. 1927 Mad. 59 802 


——— ——, power of Court to reduce—Usurious Loans 
Act (X of 1918). 
In the absence of undue influence a Oourt will not 

reduce the' rate of interest fixed by parties, with 

open eyes even though it be extortionate, unless the 
case falls within the provisions of the Usurious Loans 

Act. R VISWANATHAN OuETTYAR v. Ma Ave, 4 R. 214; 

A. I. R. 1926 Rang. 208 " 11 


Interest Act (XXXII of 1839), s. 1—Award under 
Arbitration Act, 1899— Court in which award has 
beon filed, whether can award interest ——' Court 
before which such debts or claims may be recovered’, 
meaning of. ; 
A Court in whichan award made under the Arbi- 

tration Act, 1899, has been filed has no power.to order 

payment of interest on the amount of the award under 
the provisiens of the. Interest Act, 1839, inasmuch 
asitisin the positien of an Executing Court so far 
as the award is concerned aud? the words “the Court 
before which such dabts oresums may be recovered" 
appearing in s*1lofthe Interest Act refer to the Court 
which adjudicates as to the actual debt or claim. C° 
Hogarta SHIPPING Co. Lro, v. MITSUI Bussan KAISHA 
Lrp., 53 0. 735; A. L R. 1926 Cal. 1119 238 


Interpretation of law, change in—Already décided 
cases, how affected. 

Decided cases cannot be re-opened merely b:caus? 
the view that was taken on a question of law in that 
case is subsequently upset in another proceeding 
between different parties by s superior Court. B 
RAJARAM ‘Toxatam v. OgNTRAL BANK or INDIA, LTD,, 
28 Bom. L.R. 879; A. I R. 1920 Bom. 481 341 


INDIAN OASEB. 
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Interpretation of Statutes. 


Per Ashworth, J.—There is no presumption one way 


or another thata Statute is intended to maintain or- , 


alter the existing law, and the intention of a Statute 
must, if possible, be gathered from itslanguage. ‘A 
LALTA PRASHAD WO JAGDISH NARAIN, 24 A. L. J. 1057; 48. 





A. 787; A. I. R. 1937 All. 137 l 961 
-~ Construction of Limitation Act. See Limi- 
TATION Act, 1908, Scu. I, ArT, 14 22 
——~—~— Marginal notes, reference to, whether per- 
missible. " 


It is permissible in India to refer to marginal 
notes to a section ofan Act of tbe Legislature to 
explain an ambiguity in the section. S EMPEROR v. 
LUKMAN ,27 Or. L. J.1233; A. I. R. 1927 Sind 39 49 

Proceedings of Legislature-—S pecial offences 
created by Statute—Procedure prescribed. by Statute, 

whether compulsory. . 

Per Ghose, J.-—A Court is not authorised to look 
into the proceedings of the Legislature to see what 
took place there during the passage of the bill which : 
passed into law or what was the reason why a 
particular clause was put in for the purpose of inter- 
preting a Statute. 

Where a special offence is created by a Statute and 
the mode how the penalty should be imposed is 
provided in that Statute it can only be impdged in the 
mode provided therein and in' no other mode. CA. 
T. GaNcULY v. E. L. Warson, 44 O.L, J. 350; 53 O. 
929; 27 Cr. L. J. 1268; A. I. R. 1927 Cal. 149° 116 
— Proviso to section, effect of — Words how to be 

eonstrued. " 

_ An enacting section is to be understood according 
to the ordinary meaning of the words composing it. 
'The only exceptions to thisrule are where some other 
section in the Statute shows that the ordinary meaning 
is to be enlarged or cut down or when its literal con- 
struction would be repugnant to the general purview. 
The primary meaning is not always the parliamentary 
meaning and any construction which leads to absurd 
results or produces injustice should, if possible, be 
avoided. š 


A proviso excepts out of a previous section or out 





*of the earlier part of the section which contains it, 


somet&ing which but for it would have been within 
the enacting part. N BHAGWANDAS v. GAJADHAR, 9 N. 
L. J. 221; 23 N. L. R. 9; A. I. R. 1927 Nag. 68 669 


Joint tenancy and tenancy-in-common, distinction 
between—Survivorship. See PUNJAB TENANCY ACT, 
1887,s. 59 : 339 


Jurisdictioh, meaning of—dJurisdiction defined by 
Sfatute—Court, power to construe Statute rightly 
or wrongly. 

The ordinary principle applicable to Courts of 
superior jurisdiction is that nothing shall be intend- 
ed tQ be out of jurisdiction of that superior Court but 
that which especially appears to be so. 

Wherethe jurisdiction of a Courtis based ona 
Statute it has jurisdiction to construe the same whe- 
ther the decision be right or wrong. B Rasa „RAM 
Tuka RAM v. OgNTRAL BANK oF INDIA, Lrrp., 28 Bom. L. 
R. 879; A. I. R. 1926 Bom. 481 .841 
|. Change in interpretation of Statute—Decree 

` already passed, effect of. : . 

A decree pfssed by a Court in a suit which .was 
within its jurisdiction as the law was then interpreted 
by the High Court is valid and binding on the parties 
even though the High Court has by a subsequent 
Full Bench decisi$u overruled its earlier view and 
held that the Court has no jurisdiction to hear such 


i + 
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suits. B RAJARAM TUKARAM v, CENTRAL Bank oF INDIA, 
Lrp., 28 Bom. L. R. 879; A. I. R.1926Bom.481 341 
Civil Courts, jurisdiction of. 

No Court can confer jurisdiction ‘on itself by 
wrongly deciding facts necessary to be proved to de- 
termine a question of jurisdiction® M GoPISETTI 
VEERASAMI V. SAGIRAJU SEETHARAMA KaNTAYYA, 51 M. 
L. J. 394; A. I. R. 1926 Mad, 1089 65 

, consent cannot confer—HWaxception to this. 

The general rule that consent cannot confer juris- 
diction is subject to exceptions, and does not preclude 
parties waiving enquiry by the Court as to facts 
necessary for the determination of a question of 
jurisdiction when that question depends on facts to 
be ascertained. B RAJARAM TUKARAM ~v. CENTRAL 
BANK or INDIA, Lr», 28 Bom. L. R. 879; A. I.R. 
1926 Bom. 481 341 
—— Partition of revenue-paying property— Civil 

Court, whether can pass preliminary decree. 


Though actual partition by metes and bounds in- 


respect of revenue-paying property can be made only 
by a Revenue Court, a Civil Oourt has jurisdiction 
to passa preliminary decree for partition declaring 
the rights of the claimants. O BANSIDHAR v. Mara DIN, 
3 O. W. N. 849 303 
Suit of Small Cause nature tried as regular 
suit. See APPEAL—SECOND . 1071 
, whence Courts derive. See O. P. C., 1908, 

70 








s. 115 
—H-—— Of Civil and Revenue Courts See Agra 
Tenancy Aor, 1901, s. 167 983 


Jury—Verdict of Jury—Reasonable doubt Appellate 
Court, interference by. See Pznau Cops, 1860, s. 302 
475 


Khoti Settlement Act (lof 1880), ss. 9,10— 
Transfer of occupancy right, effect of—Khot, 
whether can recover possession. : 
A transfer of occupancy rights incontravention ofthe 

provisions of the Khoti Settlement Act of 1880, though 

void against the hot, does not annihilate the occu- 
pancy tenants’ rights or entitle the khot,to recover 
possession of the lands. B DAMODAR RAGHUNATH KA- 

RANDIKAR V. VASUDEO PARASHRAM Kerkar, 22 Bom. L. 

R. 102; 44 B. 267 786 


Lambardar—Lambardari dues, See Co-sHaRER 


———-—— Od co-owner—Remuneration of lambar- 
dar-—-Agreement fixing remuneration, binding nature 


Of. e 

A lambardar has a right to receive 9 perecent. of 
the profits as remuneration under thé rules of the 
Board of Revenue only in the absence ofan express 
agreement to the contrary. Where the remuneration 
of a lambardar is fixed by agreemengj, the agreement 
is binding on him and he cannot repudimte the same 
until the expiry of the current settlement. O JADU 
Wats SINGH v. Ram Sanar, 3 O. W. N. 900; A. I. R. 
1927 Oudh 18; L. R. 8 A. (O.) 42 677 


Land Agquisition Act (I of 1894), ss. 9 (2), (3), 
11, 25 (2)—Notice unders. 9 (8), whether should 
give 15 days’ time— Personal notice not allowing 15 
days—Omission to make claim, effect of. 

A notice served under s. 9 (3) of the Land Acquisi- 
tion Act is not illegal merely because if did not 
allow fifteen days’ time after service of the notice to 
appear before the Collector, inasmuch as the provi- 
sion 88 to fifteen days’ time applies only to the public 
potificatgon issued under s,¥ (2), abd not to the 
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personal notice issued under s. 9° (3). 
COLLECTOR OF MoRADABAD 806 
ss, 16, 48-—Acquisition, effect of —With- 

drawal from acquisition; whether  ve-vests title, if 
claimant—Transfer by Government—Deed, necessity 
wf-—Withdrawal on condition of re-conveyance as 
gift, effect of —Mortgage by claimant, validity of— 

Government of India Ata 1915, (5 & 6 Geo. V, c. 

61) s. 80 (2)—Transfer of Property Act (IV of 

1882), s. 48. : 

When a Collector makes an award under s. 11 of the 
Land Acquisition Act and takes possession of the 
land acquired, the land vests absolutely in the Gov- 
ernment free from all incumbrances. 

There is nothing? in law preventing Government 
from restoring the state of affairs which prevailed 
before the proceedings commenced by annulling the’ 
acquisition, but where property has once vested in 
the Government under s. 16 of the Land Acquisition 
Act the Government ean divest itself of the ownership 
and re-convey the same to the original owner only by 
a written deed. 

The fact that on the representation of the claimant 
to makea gift ofa portion of the acquired land the 
Government ‘withdrew’ from the acquisétion dees 
not divest the Government of its ownership or re- 
vest the same in he claimant seas to entitle the 
claimant to create a mortgage over the same. Even if 
the acquired land eould under such circumstances 
be regarded as having re-vested in the claimant it 
could have re-vested only for the limited purpose of 
re-conveying the eame to the Government. 


AS BIRBAL v. 


R SECRE- 
TARY OF STATE FOR INDIA v. CnugTTYAR, Fira, 4 R. 291: 
A. I. R. 1927 Rang. 14 323 


— $8. 23, 24— Loss consequent on purpose of 
acquisition Claimant, right tocompensation— Loss of 
access—Compensation, measure of—‘Acquisition’ 
meaning of. 
A, person whose land is acquired under the Land 

Acquisition Act is entitled to compensation for loss 
of accessto the remaining portion of his land result- 
ing from the purpose for which the land is acquired, 
e The wofd ‘acquisition’ in s. 23 of the Land Ac- 
quisition Act includes the purpose for which the 
land is taken as well as the actual taking. 

A Court is not bound to award the entire cost of 
making a new road as compensation for loss of access, 
R M. E. Moonta v. CoLugctor or Raxcoon, 4 R. 250. A 
I. R. 1927 Rang. 29 461 


Landlord and Tenant—Abandonment of holding— 
Declaration by widow on adoption about termination 
of her tenancy, whether amounts to abandonment— 
C; P. Tenancy Act (I of 1920), Sch. I1, Art, 1— 
Limitation of suit—Dispossession, what constitutes. 
A declaration bye Hindu widow that she ceased to 

be the tenant of a holding on her adopting a son to 

her husband asthe son becfme tht tenant, does not" 
amount to an unqualified abandonment of the holding 
and’ her assertion of possession cannot be said to 

have been brought about by any act of dispossession j 

or exclusion of possession within the meaning of Art, 

lofSch,II of: C. P. Tenancy Act. N SapasuivA v 

* ANNAPURNABIA, A. 1. R. 1927 Nag. 76 537 

— ——- Agreement at variance with personal law 
of succession, if valid—If valid, whether tenancy 
escheats to Crown in the absence of persons entitled 
under agreement, 

A course of succession to a permanent ttrancy cen- 
not be regulated by an agreement at variance with the 
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personal faw of succession, inasmuch as a subject has 
no right’ to impose on land or other property any 
limitation of descent which is ‘at variance with the 
‘ordinary law of succession applicable in his case. 
Assuming such an agreement to be valid, in the 
absence of heirs entitled to inherit under it, éhe 
tenancy would eseheat to the Crown and the landlord 
would have no right of mesntry. C Pancaunata DEBI 
v. J ATINDRA Nata Goswaar, 30 C. W. N. 821; 43 O. L. 
J. 567; A. I. R. 1926 Cal. 993; 53 C. 816 173 


Co-sharer landlords—Transfer of tenancy 
— Recognition by sume co-sharers alone, effect of— 
Othet co-sharers, remedies of—Joint possession. 
Where a co-sharer landlord sugs for possession on 

the ground that he has not consented to a transfer 

to new tenants the proper decree to make is a decree 
for joint possession with the tenants to the extent of 
the plaintiff's share. 

A co-sharer landlord who has recognised a transfer 
cannot be allowed to go back upon his word and 
eject the tenants whom he has recognised even fram 
his own share on the ground that his recognition 
alone was not the recognition of the whole body of 
landlords and, therefore, was not binding either upon 
him or ufon his co-sharers. Pat OmsaNpERCHOOR DEO 
v. BANWARI LALL, 5 Pat. 772; A. I. R. 1927 Pat.e35 786 


e e 
Custom-—Tenant, whether entitled to occupy 
village site as appurtenan® to dwelling-house— 

Document. 

The circumstances of agricultural life in Oudh 
villages necessitate in very many éuetances that por- 
tions of land should be held as appurtenant to the 
actual dwelling-houses of ten$nts in order to enable 
them to carry on the occupati$ns (agricultural or 
otherwise) which justify their residence in the village 
as tenants. Itis frequently impossible for a man to 
carry on his occupation without having some land, 
appurtenant to his house. He may require this land 
as a place on which to tether his cattle, as a plate on 
which to boil his sugarcane, or, if he compines with 
an agricultural life an industrial vocation, a place upon 
which he can engage* in a small industry. Such 
pieces of land are appurtenant to the dwelling-houses 
of the tenants and the tenant can only be ejected 
therefrom when it is established that he has not exer- 
cíced rights over it for twelve years or when, if 
his exercise of rights is less than twelve years, he 
has not had the permission ofthe zemindar to occupy 
it or when heis ejected from the dwelling-house 
itself. O Ray KRISHNA v. SAHIB BAKHSH Sinau, 3 O. W. 
N. 937; L. R. 8 A. (O.) 20; A. I. R. 1927 Oudh 37 1044 
-—— Death of tenant—Separate brother, whether 

can succeed to tenancy land. 

A brother of a deceased tenant who was separate 
from the decehsed and, did not at the date of the 
latter's death share in fhe cultivation of the holding 
is not gntitled to etlfe tenancy lands left by the 
deceased. O Daran Lar v. RAM Rati, A. I R. 1927 
Oudh 65 MN | "1057 
, Forfeiture by wisclaimer of title—Denial of 

title before suit, necessity of—Ground not set up 

in pleadings, disposal of suit on, legality af. 

A disclaimer by a tenant of the lendlord's title fn 
the pleadings does not entitle the landlord to termin- 
ate the tenancy and to obtain possession of the demis- 
ed premises in the proceedings in which the dis- 
claimer takes place. n 

A decirte for ejectment cannot be passed against a 


tenant on the ground that he denjed his landlord's 
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title when sucha ground was not taken up by the 
landlord in the pleadings and there was no issue on 
the point. L Karam CHAND v. AKBAR Kuan, 8 Lah. L. 
J. 482; 27 P. L. R. 727 1059 


Leass—Covenant against alienation—For- 
fetture clause—Alienations of portion of leased. pro- 
perty, effect of. 

The grant of a mulgeni lease is an alienation. 

Forteiture clauses in a lease-deed should be very 
strictly construed, so as to prevent the restraint from 
going beyond the express stipulations. 

A covenant ina lease deed against alienation does 
not restrain the lessee from alienating a portion of 
the premises, so that a partial alienation will not 
work a forfeiture under a clause which prevents alie- 
nation of the premises. M Davi» OUTINHA v. SALVA- 
DORA Minazss, 51 M. L. J. 552; A. I. R.1926 a 

070 


. —-—- Merger of under-proprietary rights—Acqui- 


sition of full superior proprietary rights, necessity of. 


Under-proprietary rights can merge in the superior - 


proprietary rights only where the under-proprietor 
acquires the full proprietary rights in the mahal. Q 
JADU Nara SINGH v. Ram Sanar, 3 O. W, N. 900; A. 1. 
R. 1927 Oudh 18; L. R: 8 A. (O.) 42 l . 677 


Occupancy tenant—-Tenant, whether entitled 
to cut trees. l 
An occupancy tenant 1s not entitled,to cut down 

and remove trees standing upon the land of his hold- 

ing. A ABDUL Aziz v. Basan, L. R. 8 A. 73 Rev.: A, 

I. R. 1927 All. 176 s 1058 


Occupancy holding, transfer of—Custom of 
transferability, proof of —Hecognition of transfers, 
effect of. 

The mere faet that the.landlords have in certain 
cases thought fiton payment of nazar to recognize 
certain transferees of occupancy holdings whom they 
chose to recognize as tenants, does not prove a 


P 





custom of transferability of such holdings subject to . 


the payment of nazar. CG RAJANI KANTA GHOSE v, 

Nacunpra Narayan Roy, A. I. R. 1927 Cal. 232 1008 

—— 7 — Rent-- Rate of rent—1nam register, evidentiary 
*oalue of—Presumption from long payment. * — ' 

The object with which Inam Registers wore cotn- 
piled was to ascertain and record the terms upon 
which the inam was to be held and although it 
makes reference to the rent payable by the ryots to 
the inamdar, it does so only in order to exhibit the 
materigl upon which the quit-rent due from. the 
inamdar toethe Government is assessed. The rent 
referred to therein as being payable by the tenant is 
the average rate and it cannot be assumed that any 
given ryot in a village was actually paying rent to 

einamday af such average rate. 

« The rate at which rent has been paid for a long 
number of years may be presumed to be the rate 
contracted for between the parties. M ANDI MooPAN 
v. MOHIDEEN MEERAL BIVI, A. I. R.1927 Mad. 228 882 
—— —- Sale of holding— Purchase by | landlord 

— Tenant continuing im possession asraiyat, whether 

can be ejected—Chota Nagpur Tenancy Act (VI of 

1908). 

A dad cannot sue for ejectment of a tenant 
even if he has purchased the tenant's interests in. 
execution, if, notwithstanding his purchase he allows 
the tenant to continue in possession asa raiyat, Pat 
KATLASH CHANDRA MAHANTI v. BADAL MANJHI, A. I. R. 
1927 Pat. 84 e alg 
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Suit in  ejectment by — landlord —1Inam 
grant, whether of melvaram or land—Presumption 
Burden of proof. 

In deciding the question whether occupancy rights 
exist in lands granted in inam, there is no presump- 
tion in favour of the inamdar or pa9tadar on the one 
side or the ryot on the other and the case must, there- 
fore, be considered on its own facts irrespective of 
ihe question of onus. 

The decision of the Privy Council in Nainapiliat 
Marakayar v. Ramanathan Chettiar, 82 Ind Cas. 226, 
by: which the burden of proving occupancy right is 
thrown on the tenant is only applicable in cases where 
the inamdar is proved or admitted to be the owner of 
the land itself. M ZEMINDAR oF PARLAKIMEDI V. YALLA 
Ramayya, 51 M. L. J. 510; A. I. R. 1927 Mad. 10 313 


————— Suspension of rent, principles relating 
to—Eviction of tenant in fact, necessity of—Rent 
payable according to area, in possession. and, not in 
lump— Doctrine, whether applicable. 

In order to cause suspension of rent on account of 
eviction by the landlord the finding must be clear 
that there has been an eviction in fact and the ques- 
tion must be tried whether the lessor was a party to 
the eviction and it must also be found asa fact as to 
whether the act was done by the landlord with the 
object of“ depriving the tenants of the useful enjoy- 
ment of any portion of the demised premises. 

The principle of suspension of rent applies where 
‘the rent is fixed ina lump for the whole land leased 
treated as an indivisible subject and cannot be applied 
where the rent is payable according to the area in the 
possession of the tenant. © TARAP SHEIKH v. KUNJA 
Benary Roy CHOWDHURY, 44 O. L. J. 191; A. I. R. 1926 
Cal. 1220 : 215 
Unlawful entry by landlord, effect ^ of— 
Lease, whether expires—Implied covenant for quiet 
enjoyment-—Breach—Suit for damages—Limitation 
—Limitation Act (IX of 1908), Sch. I, Arts. 109, 110. 


A landlord’s unlawful entry on the demised pre-, 


mises during the continuance of a tenancy, though it 
may suspend his right to demand rent from the tenant, 
does not extinguish the currency of the lease. 

A: lessee's suit for damages by way of compensation 
for breach of the implied term for quiet possession 
“jg governed by Art. 116 of Sch Iof the Limitation 
Aot. L OBEDUR RAHMAN v. DARBARI LAL, 7 Lah. 423; 
97 P. L. R. 663; A. I. R. 1927 Lah. 1 584 


Legal Practitioners Act (XVIII of 1879), s. 13 
-Document signed by legal practitiqner—F'alse 
statements—-Responsibility of lega$ practitioner — 
Misconduct. ii 
if a legal practitioner puts his signature to a 

document he will be deemed to have read it and to 

carry it in his recollection to tHe extent thag an 
ordinarily competent, careful and reasonable man 

. would carry it, and he will be bound by all the 
implications arising from it just as much as if he 

had written every word of it with his own hand. 

" Legal practitioners must realise that if they make, or 

associate themselves with, statements which they 

know are dishonest and untruthful for the purpose 
of misleading the Court, they must on proof of mis-* 
conduet bear their personal responsibility for such 
statements and it will be no defence for them to say 
that it was done in the interests of the client or at 
his instigation or at the instigation of a colleague 
at the Bar, or that they were so Qegligent in the 
pratiore that they did not read the matter or consider 
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itatal. A In ihe matter of Anman Atunar, 48 A. 
042; 27 Cr. L. J. 1373; A. I. R. 1927 All. 451F. B.) 493 


Letters Patent (Bom.), GL 12-—Suit for land, 
meaning of. . 

e, ê suit on a mortgage is not a Scit for land within 

cl. 12 of the Letters Patent, Hprabay. B RAJARAM 

TUKARAM v. CENTRAL Bau, 0r. PxDia, LTD., 28 Bom. L.. 

R. 819; A. I. R. 1926 Bom. 481 | 341 


Letters Patent (Rang), cl. 13. See LIMITATION 
Act, 1908, Art. 151 689 
cls.17,18, See PRECEDENTS 526 


cl. 37—Judgment made on appeat, meaning 
of. See C. P. G, 1908, s. 109 41 


® 
Limitation—Declaratory  suit-—Wrong entry in 
revenue register—Cause of action—Application for 
correction of wrong entr, whether constitutes fresh 

cause of action. l 

Where a cloud is thrown upon the plaintiffs title 
by reason of an entry in the revenuo registers which 
is made atthe plaintiff's instance and he seeks by a 
declaratory suit for the removal of that cloud, limi- 
tation for such à suit runs from the date on which 
the wrong entry in the revenue registers is made 
and the dismissal of an application for correction 
does not give him a fresh cause of action. 

A wrong entry cannoteconstitute a cause of ‘action 
until it comes to fhe plaintiffs knowledge. O MAHA- 
BIR PaTTAK v. JAGESHAR PaTrAK, 3 O. W.N. 896: A. 
I R. 1927 Oudh 21 750 
—— —— Sp&eag Law of Limitation, how to be con- 

strued. 

A special Law of* Limitation which largely curtails 
the ordinary rights of the subject by reducing the 
period of limitation within whieh he can come to 
enforce hisrights, requires to be most strictly con- 
strued. C SATISH UHANDRA DaxpoPADHYA v. HaiskM 
ALI Kazı, A. I. R. 1927 Cal. 109 140 


Limitation Act (IX of 1908)—Construction of 


prineiples relating to. See LIMITATION Acr, 1908, 
Scu, I, Arr. 14 22 


— 





Arr. 118 435 
s. 5%-Appeal, delay in  xiling—Exten- 
` sion of time, applicatian for--Duty of Court, 

When an application is made under s. 5 of the 
Limitation Act fore extension of the timo prescribed 
for filing an appeal, the Court should record its 
opinion on such application even when it is rejected, 
C ADARPRIYA CHOUDHRANI V. RAMPROTAP AGARWALA. 30 
C. W. N. 926; 44 C. L. J. 44; A. LR. 1926 Cal 1105 
S. 5—Counsel's mistake—Extension of s 

Last day of lirgitation for filing an appeal was 10th 
April. The Counsel for the appellant gave his clerk 
two cases on the 8th of Apul yitheinstructions to mf 
in the appeal onthe 10th and a revision"on the Lith 
B¢ an oversight the Counsel entered the revision on 
the 10th and appealon the 11th in his diary. Thé 
clerk put in the appeal on thellth following tho diary 
and not, the oral instructions : 

Held, that under the circumstances of tha case tima 
should be extended under s. 5, Limitation Act. L 
ICHHAR SINGH v. NATHA SINGH, 2 Lah. Cas. 326: 8 Lah 
L. J. 479; A. I. R. 1926 Lab. 693; 27 P. L. R.6233 514 
5—-Punjab Courts „let (VI of 191% 
s. 44--Limitation—Time spent in pwosecution of 
another remedy, exclusion of—Failure to extend time 





—— — ka Ó—á— 
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M i Ed of law—C. P. C. (Act V of 1908) 
s. 115. * 

Ordinarily when two remedies (e.g, appeal and 
review) are open to a person, his prosecution of the 
one*is a good ground for extending time for the 
other. e 

A refusal to extend time where it ought to be 
- extended under s. 5,"Limiftion Act, is only an error. 
of law and cannot be interfered with in revision. L 
Jagan Naty v. Munna Lar, A. I. R..1927 Lah. 43 892 


~——- ss, 5, 12—lHxclusion of time spent in 
obtaining copies—Date for delivery of judgment 
communicated to parties—Limitation for appeal, 
starting point ep AM 

When the daté for delivery of judgment has been 
duly communicated to the Counsel for the parties, 
the limitation for filing appeal starts from such date 
even if the parties or their Counsel were not present 
when the judgment was pronounced. 

On 29th August, [924, the decree of the trial Court 
was passed. On 22nd October, the appeal was filed. 
Application for copies was made on 17th September. 
The application was returned for correction of par- 
ticulers on 2nd October. It was re-filed on 3rd 
October. The copies were ready for delivery on 9th 
October. Actual delivery was taken on llth Oetober. 
No affidavit was filed explaining thé subsequent delay 
or the facts as to what happened between ihe 3rd 
“and the 11th October: À 

Held, that the appeal was time-barred and that 
there was no good ground for extension,of time under 
B. 5 of the Limitation Act. L B. B. ©. I. Ry. Cosi- 
pany v. RAM Sarur-Manru Mar, A. I R. 1927 don E 


a 
e 9, 5, Sch. 1, Art. 151—Appeal— Suficient 
cause' for admitting appeal out of time—Due care 
and attention, necessity of—Pleader's ignorance of 
law, whether sufficient cause. 

Per Robinson, d , and Brown, J-—Though a bona 
fide mistake on the part of a Pleader may bea 
‘sufficient cause’ for admitting an appeal ouè of time 
no mistake is bona fide unless made in spite of due 
care and attention. Ignorance of a clear prevision ofe 
law on tbe part ofa Pleader is-not a sufficiént cause. 
R J. N. Surry v. T. S. OugrryaR FIRM, 4 R. 265; A. I. 
R. 1927 Rang. 20; 5 Bur. L. J. 187 417 


“5, 7. See LINITATION AG, 1908, Sox. I, Rr 
| A 


s. 12. See LIMITATION Act, 1908, s.5 942 
—————— S. 12—AÀppeal, limitation—Commencement 
of period of limitation, date  of--Decree mot 
signed on date of judgment—— Period, when cam be 
udgd. 
Sinite tion ior an appeal runs from the date ofthe 
decree which is the date of the judgment. | 
If the decree is not signed on the, date on which 
“the judgment is froneurfted, the applicant 1s entitled 
tothe exclusion of the period between the signing 
of the judgment and the decree only when. the appli- 
cant files the application for the copy of the decree 
before and not after the date of the signing A the 
decree, N Umpa v. RUPCHAND, ALR bd Nag. D osos 
s, 12—Application for copies of “` judge 
ment and decrce— Folios required for copy of decree 
supplied Folios required for copy oj judgment filed 
subsequently-—Period requisite fer obtaining cozy 


: decree? what is. 
r judgment was pronounced on 6th. October and on 
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the same day the appellant applied for a copy of' the 
judgment and a copy of the decree and put in a 
certain number offolios and stamps for copies. The 
decree was signed on the 8th October and on that 
date the appellant was notified as to the number of 
stamps and foli®s necessary for preparing copies of 
both the judgment and the decree. The appellant 
supplied the remaining number of stamps and folios 
onthe 14th November. The Court was closed from 
8th October to 12th November. The copy of the 
decreé was ready for delivery on the 16th November 
and an appeal against the decree was filed on 19th 
oe The copy of the decree covered only three 
olios: 

Held, that the appellant having filed the folios 
required for a copy of the decree was entitled to 
deduct from the period of limitation prescribed for 
the appeal the period between 6th October and 16th — 
November as having been required for preparing a 
copy of the decree and that the appeal was, there- 
fore, within limitation. G ADARPRIYA OHOUDHRANI vV, 


. RAMPROTAP ÁGARWALA, 30 C. W. N. 926; 44 C. L. J. 44; 


A. I. R. 1926 Cal. 1105 748 


3.12—Time requisite for obtaining copy ` 
of decree— Decree mot necessary under. rules—Time 
for obtaining copy of decree, whether,can be ex- 

cluded. ` B . 

Per Rutledge, C. J. and Chari, J.—The words "time 
requisite for obtaining a copy of the decree” in s. 12 
of the Limitation Act imply that it is essentially . 
necessary to obtain copies and that some time must 
necessarily be spent in obtaining copies. . i 

Where, therefore, under the rules framed by a ` 
High Court a copy of the decree need not necessarily 
be filed with a memorandum ofappeal from that 
decree, the appellant is not entitled to exclude the 
time which he has spent in obtaining a copy of the 
decree from the period prescribed for preferring 
appeals. RJ. N. Surety v. T. S. CngrryAR FIRM, 4 K. 
265; A.I. R. 1927 Rang. 20; 5 Bur. L. J. 187 417 


——— — 8.14. See U. P. VILLAGE PaNoHAYAT Act 
1920, s. 71 1050 


s s. 14—Suit for declaration, dasmissa] of. 
for want of prayer for possession — Time taken in 
prosecution, whether can be deducted in subsequent 
suit for possession. 

In a suit for declaration and possession the time 
taken in prosecuting a prior suit for declaration which 
was dismissed for want of a prayer for possession can 
be deducted under s. 14, Limitation Act, since such a 
defect is of a nAture similar to defect of jurisdiction. 

The interpretation ofs. l4, Limitation Act, should 
be a wide one. M YzPURI VENKAMMA v. PABBISETHI 
PARDHASARADHI, 5] M. L. J. 391; A. L R. 1926 Mad. 
1088; 24 L. Wa, 634 14 


——-—— $$. 19, 20, Sch. 1, Art. 181— Payment under, 
preliminary decree, whether saves limitation for 
applying for final decree—‘Decree, meaning of. 
The term ‘decree’ in the Explanation to s. 19 of the 

Limitation Act means not only a final decree ‘capable 

of execution but includes alsoa preliminary decree 

for sale, 

The time for applying for a final decree may ina 
proper este be extended under s. 19 ors.20 ofthe 
Limitation Act, but in order that a paymentunder a 
preliminary decree may extend the time for applying 
for a final decree under s. 20 of the Limitation Act 
it is neceseary that such payment should satisfy ihe 


* 
* 
* * 
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requirements of the section. A BALDEO BAHAI v. JAFAR 
Husain, A. I. R. 1927 All. 159 818 
$8.19, 20, 21—origage decree ^ debt— 

Sale of equity of redemption—Payment of interest 

by mortgagor judgment-debtor—Limitation, whether 

saved as against purchaser of equity of redemption. 

Under the provisions of s. 20 of the Limitation Act 
payment of interest by a mortgagor who had alienated 
the equity of redemption but who was liable ex 
contractu to pay the debt is sufficient to preserve the 
charge over the mortgaged property from the opera- 
tion of limitation. 

The fact that a decree had been passed on the 
mortgage before payment does not render his pay- 
ment ineffective as against the purchaser of the equity 
of redemption. OC RAJTILAK Narayan SUR v. MUFIZUDDI 
Topapar, 44 C. L. J. 475; A. I. R. 1927 Cal. 193 381 


ss. 19, 31—Period prescribed, meaning 

of —Acknowledgment, effect of. . 

A period of limitation for a suit may be prescribed 
by a section of the Limitation Aet as wellas by an 
Article of the Schedule to the Act and the words "'be- 
fore the expiration of the period prescribed" in s. 19 
of the Act must be taken as meaning before expira- 
tion of the period prescribed in any ofthe sections of 
the Act o»in the Schedule. 

Section 31 of the Limitation Act prescribes a period 
of limitation for a certain kind of suits and is, there- 
fore, subject to the provisions of s. 19 of the Act. 
A Suazo PARTAB SINGH v. TAzAMMAL Husain, 24 A. L.J. 
1039; A. I, R. 1927 All. 114 1005 


$, 20—Decree, execution of—Payment by 

Court to decree-holder of sum in deposit to credit of 

judgment-debtor in another suit, effect of—Court, 

whether agent duly authorised. . 

For a payment to come within s. 20 of .the. .Limi- 
tation Act it must be strictly found that the -debtor 
does exercise his volition or that the circumstances 
are such that his volition is neither requisite nor 
relevant, 

Ife debtor's presumable assetsare sosplaced either 


——M—— 





by hisown aet or by operation of law, that somee 


. other than he alone can release them for the purpose 

of making payments due from him, then the act of 
that otherin operating upon the debtor's assets must 
be treated as an act ofthe debtor himself the volition 
of the debtor in such a case being neither requisite 
nor relevant. But the volition of the debtor cannot 
be said to be neither necessary nor relevant when a 
Court pays out money belonging to tae debtor's 
father on theassumption that they "are the debtor's 
assets. 

Where in execution of a decree on a debt due by a 
deceased person, against his heirs, the decree-holder, 
who had attached before judgment æ sum of money 
deposited to the credit of the deceased persorf in 
another suit obtained an order for payment out of the 
Bald amount and drew it ot, without notice to the 
heirs of the deceased: 

Held, that the Court could not be regarded as the 
agent of the judgment-debtors on record and the 


payment would not savefrom limitation under s. 20,, —-——*———— Art. 


limitation Act, a subsequent application for execu- 
tion. M CHANDANA VENKATASUBBAYYA v. Gata SESHAYYA, 
51 M. L. J. 610; A. I. R. 1927 Mad. 80 571 
20—Puyment of interest ‘as 
Intention, necessity of—Mere 
creditor, effect of, *. 
"To sewe limitation under s, 20, Limitation Apt, a 


ih 


guch'~— 
appropriation by 
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* | 
payment by the debtor must be made wish the inten- 
tion that it should be appropriated towards interest 
and there must be something,to indicate such amin- 
tem4ion. The mere appropriation by the credEor of 
the payments to interest is not such an indication as 


* would enable th» Court to hold that the payment was 


made towards interest eis such’ ‘by the’ creditor. 
Where there is nothing to show for what purpose 
payments are made towards a debt, the Court is en- 
titled to ascertain the fact from the evidence. M 
RAVURI VENKANNA v. MUDRAGADA CHENDRAMMAO, A. I. 
R. 1927 Mad. 110 ° 281 


S. 20 —Person authorised to pay towards 
bond, whethér has authority to pay for interest. 
When an agent is authorized to pay an amoynt 

towards the total amount of a bond, such authority 

is not confined to paying only towards the principal 
but extends also to his paying towards the interest 
due on the bond. Where, howêver, the authority is 
specific and the agent is authorised -only to pay to- 
wards the principal, the agent will not be justified 
in paying towards interest, so as to save limitation 
under s. 20, Limitation Act. M KARUPPAN CHETTL 
v. MARUTHANAYAGAM PILLAI 61 M. L. J. 492; 24 L.W. 
638; A. T. R. 1926 Mad. 1176 162 


S. 20—‘Person liable to pay thé debt, 
meaning of-Parchaser of equity of redemption 
whether person liable to pay mortgage-debt —Payment 
of interest by such purchaser, whether saves limitation. 
The exprdftseipn "person liable to pay the debt" in 

sub-s. (1) of s. 20 of the Limitation Act is not confined 
to a person person&lly liable to pay the debt. 

The purchaser of the equity of redemption of 
property subject to & mortgage is, so long as he 
retains the ownership of the equity of redemption, 
& person.liable to pay the debt within the meaning 
of sub-s. (l)ofs. 20 ofthe Limitation Act and pay- 
ment of interest by him gives a fresh starting point 
for limitation for a suit to recover the mortgage-debt. 
C BuvBAN Monay SINHA v. RAMGOBINDA Goswawy, 44 C. 
L. J. 188; A. I. R. 1926 Cad, 1218 204 


~ Sch. |, Art, 2— Continuing cause of acs 
tion, tests ofe- Damages, suit for—Limitation—Ob- 
struction from taking water from well, nature of 
injury. 

A cause of actioh jn respect of which a plaintiff is 
entitled to have prospective damages assessed is dis- 
tinct from a continuing cause of action, that is to say, 
a cause of action which arises from the repetition or 
continuance of acts or omissions of the same kind as 
that from which the action has been brought. 

Where damage consequent on an act oreomission 
rather than the agt or omission itself is actionable, 
then, as the action is only maintainable in respect of 
the damage or is not maintajnable pntil the damage ie 
sustained, an action will lie evéry time dafhago accrues 
from the act. 

Obstruction from taking water from a well is a 
continuing injury. M Harpro v. RAMCHANDRA, A.L 


R. 1927 Nag. 85 679 
5. See O. P. O, 1908, O. 
XXXVII 


78 
—— Arts. 12, 126,8, 7—Suit by Hindu 
son to set aside Court sale in extcution of decree 
against father —Limitation — Private sale by father, 
suit to stt aside, by minor som — Elder brother 
attaining majority more than three years before suig 
and not suing, effect of, 


” 
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A suit brqight by a Hindu son after attaining 
majority for setting aside the sale of his share in 
Court auction in execution of a decree against his 
father, is governed by Art. 12, Limitation Act, 
inasmuch as the sale is not void but voidable and 
the plaintiff cannot recover his share without setting 
aside the sale. - * > 
` A suit brought by a Hindufson within three, years of 
his attaining majority to avoid asale effected by his 
father is hot barred by limitation although his elder 
brother attained his majority more than three years 
earlier and had taken no steps to question the aliena- 
tion. M Narayana NAICKEN v. VENKATASAMI NAIOKEN, 
(1926) M. W. N. 767; 24 L. W. 475; 4. I. R. 1926 Mad. 
1190; 51 M. L. J. 845 31 


—2a— —— Sch. l, Art. 14-—-Construction, principles 
relating to—Object of Act—Order of Government 
Officer without jurisdiction —Suat, whether necessary 
to set aside—Art, 15, whether applicable. 


Inasmuch as the Limitation Act is an Act which 
takes away or restricts rights to start legal proceed- 
ings, it must receive such a construction as the 
language in its plain meaning imports and cannot be 
interpreted #3 as to restrict rights unless it is clear 
re the Legislature intended that this should be 

One. , . zi 

The provisions ofthe Limifation Act must not be 
extended to cases which are not Strictly within the 
enactment ordo not come within the strict meaning 
of the words used. è 

The object of the Limitation Act i$ Shot to create 
or define causes of action but sineply to prescribe the 
period within which existing rights «can be enforced 
in the Courts of Law. 

Whether a particular suitis of the nature con- 

templated by a particular Article must depend upon 
the form in which the suit is brought and the relief 
claimed therein, for unless it comes within the word- 
ing of the first column of that Article in the Schedule, 
the limitation specified in the third column carmot be 
made applicable to it. : 
“If a suit is not one for setting aside any order of 
a Government Officer, in his official capacity’ but is 
one for declaration of title and injunetion, if is not 
governed by Art. 14 of the Limitation Act. 

Where a private owner of property claims a 
declaration of title to the property in his peaceful 
possession, alleging that itis his own property as 
against the Government and the Government through 
its officers asserts a claim to that property as the 
property of the Government, there is a bona fide dis- 
pute asto title to the property and the real point 
of controversy between the two is one of title to the 
said property. The mere circumstance that an 
officer of Government upheld th claim of the 

ovyernment and gave an grder upholding the title of 
the Governnsent and difecting summary ejectment of 
the private individual from the disputed strip qf 
land, does not alter the nature of the cause of action, 
nor does it necessitate the asking of any relief other 
than the oneof declaration of title on the part of 
the private owner. It is sufficient if he establishes 
his title as against the Government in order to entitle 
him to hold the property as against the Government 
andit is wholly superfluous for him to ask for the 
additional relief of the cancellation: of the order. 

The civil rights of the subjects of the Crown cannot 
be taken away by &summary order of a Revenue 
Officer and it is, therefore, not obligatory on them to 


CM seen s- - 
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sue the Government for setting it aside as the moment | 
the claimant’s title is declared, the orcer vanishes 
and falls to the ground ipso facto. N SECRETARY OF 
STATE FOR INDIA v. BAGMAL Ki1SHANDAYAL, 9 N. L. J. 198; 


A. L R. 1927 Nag. 40; 22 N. L. R. 147 22 
Sch.l, Art. 47--Cr. P. C. (Aet V of 


1898), s. 145, proceedings under—Dispute inter se 

between parties whose possession was maintained— 

Limitation, i 

Where, in proceedings under s. 145, Cr. P. O., the 
Magistrate found possession. with certain persons and 
confirmed it until eviction in due course of law by 
the opposiag party, it is not necessary that either of 
the successful persons should bring a suit within the 
time mentioned in Art. 47, Limitation Act, to declare 
which of the two was entitled to à separate right of 
possession. M Pratapa SINGH RAJAH SAHIB V. SIVAJI 
Rasau Saure, (1926) M. W? N. 793; 51 M. L. J. 652; A. 
J. R. 1927 Mad. 50 442 


—___—-- c Arts. 59, 120—Agent acting fortwo 
principals using money of one principal for benefit of 
the other—Suit to recover money so used—Limitation. 
Where aperson whois acting as agent for two 

principals employs money belonging to one of them 

for the benefit of the other, the case is not one ofa 
loan, inasmuch as the lender and the borrower are the 
same person. A suit, therefore, by the principal 
whose money has been used for the benefit of the 
other principal to recover the money is governed not 
by Art. 59 but by Art. 120 of Sch. I to the Limitation 

Act and limitation begins to run from the date 

when the money is demanded by the plaintiff. A Jaun- 

PUR Sucar Factory Lrp. v. UPPER INDIA Rion MILLS 

Lrp., A. 1. R. 1927 All. 173 1010 


— ——— Art, 60--Suit to recover deposit 

— Limitation. 

Plaintiffs sued to recover certain money from the 
defendant on the allegation that their father used to 
keep and deposit money every now and then with the 
defendant and used to withdraw it when necessary 





ethrough himself or through others or get payment 


madegto others: é EC 

Held, thatthe suit was governed by Art. 60 of Sch. I 
of the Limitation Act. Pat Suras PRASAD v. BInpDH- 
YACHAL Prasan, A. I. R. 1927 Pat. 91 554 
Art, 118, s. 2 (8)—Suit by 

minor to declare adoption invalid and for injunction 

—HMinor's knowledge of adoption, effect of —Agticle 

118, appricabifity of—Son, whether claims under 

father, for purposes of setting aside illegal adoption! 

The mere fact that a Hindu father who makes an 
illegal adoption is alive for more than six years after 
the adoption does, not bar the right of a son born 
afterethe adoption to question it. The plaintiff can- 
not'in such a case be considered to claim through 
his father within the meaning ofs. 2 (8), Limitation 
Act, as hisright is quite independent of the right 
of his father. 

A minor cannot be fixed with knowledge*of an 
adoption from the date of his birth and a suit by 
ehim to set aside the adoption is not governed by Art. 
118, Limitation Act. 

A suit by a minor natural son born subsequent to 
an adoption by his father, to declare that the adop- 
tion is invalid and for an injunction restraining the 
defendants from interfering with the enjoyment of 
his property is net barred by limitation though the 
suit is instituted more than six years after t&e data 
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of the adoption. M GoLLAPALLE SIDDAREDDI .v..DxVA 
Jarana Reppi, (1926) M. W. N. 736; 51 M. L.-J. 557; 
24 L. W. 601; A. I. R. 1926 Mad. 1123 435 
— —— Sch. l, Art. 120. See LiMrraTION Act, 1908, 

Arr. 59 1010 
————— — ——— Art. 120—Declaratory suit—Limi- 

tation —Adverse entry in Record of Rights— Fresh in- 

vasion, whether gives fresh cause of action. 

A suit for declaration of title to land instituted 
more than six years after an adverse entry in the 
Record of Rights but within six years of the date on 
which the defendant, on the strength of such adverse 
entry, instituted a suit against the plaintiff's tenants 
for rent, is not barred by limitation inasmuch as the 
action of the defendant in suing for rent constitutes a 
. fresh invasion of the plaintiffs right and gives him 
& fresh cause of action for a suit for declaration of 
his title. A JAGDISH Prasap Naratn Saur v. JANG 
BAHADUR NAIK, A. I. R. 1927 “All, 148 811 


Art. 120—Suit for declaration of 
title and injunction. 

Article 120 of the Limitation Act applies to a suit 
for a declaration of title. N SECRETARY or STATE FOR 
INDIA v. BAGMAL Kk18HANDAYAL, 9 N. L. J. 198; A, I. R. 
1927 Nag. 10; 22 N. L. R. 147 22 


Art.126. See LIMITATION Act, EE 


———— Art. 127—Joint family pro- 
perty —Maintenance paid to younger brothers—Ez- 
clusion from enjoyment-—Partition—Limitation— 
Mutation, effect of. l 
A proceeding for the mutation of names is not 4 

judicial proceeding in which titleto and proprietary 

rights inimmoveable property are determined. It is 
much more in the nature ofa fiscal inquiry institut- 
ed inthe interest of the State for the purpose of 
ascertaining which of several claimants for the 
occupation of certain denominations of immoveable 
property may be putinto occupation of it with the 
greater confidence that the revenue for it will be paid. 

Where a plaintiff in a suit falling under Art. 197 of 
Sch. I of the Limitation Act has lived on the property 
with other joint owners and has been supported by 
` the*profits of the joint family property, this is s@ffici- 
ent to negative exclusion and to save limitation. In 
order to bara suit under Art. 127 the exclusion must 
be a total exclusion. 

Plaintifis were the younger sons of their father and 
the father of the defendants was their elder brother. 
On the death of the father his estate was mutated in 
the name of his eldest son and the @utafion Officer 
remarked that the order would not debar the plaint- 
ifs from claiming their shares in the estate. The 
father of the defendants continued in possession of 
the greater part of the estate, but *cash maintenance 
was paid to the plaintifs out of the profits of ¢he 
estate and they were also put in possession of small 
portions of the estate in lieu of maintenance. Many 
years after the death of their father the plaintiffs 
instituted the present suit for partition of the estate : 

Held, that the plaintiffs had not been excluded from 
the enjoyment of joint property within the meaning of 





Arr. 12 


Art. 127 of Sch. I to the Limitation Act and that the * 
P. C. NIRMAN SINGH ` 


guit was, therefore, within time. 
v. Lat RUDRA PARTAB NanAIN Sineu, 3 O. WW, N. 623; 
A. I. R. 1926 P. O. 100; (1926) M. W. N., 716; 48 A. 529; 
44 O. L. J. 330; 28 Bom. L. R. 1409; 51 M.I. J. 838; 
29 O, C. 316; 257, W. 1; 68D A. 420; 20 AL, J. 25; 
yo M. yy. T, 8h 1013 
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— ——— Sch. 1, Arts. 141, 144 —Hiudu Law—- 
Alienation—-Suit by younger son to challenge aliena- 
tion—F'ailure of elder son to challenge alienation, 
effect of —Limitation, ° : . 

n the death of a Hindu his estate wrongly assed 
subsequently 
transferred by her. The eldest sog of the deceased did 
not bring any suit to challynge*the aliehation within . 
three years of attaining his majority. The younger. 
son of the deceased, however, instituted a.suit to 
challenge the alienation while he was still a minor: 

Held, that the suit was within time and was not 
barred by reason of the fact that the etder son of the 
deceased had taken no steps to question the alienation 

within three wears of his attaining majority. A 

LacHaMAN PRASAD v. WAHU SALEK CHAND 508 


————— Art. 142—Burden of proof 
—ÁAÁdwverse possession, enquiry into, relevancy oj. 
In eases falling under Art. 142 of Sch. I to the 

Limitation Act, the claimant mfist prove his posses- 

sion within 12 years next preceding the date of the 

institution of the suit and in cases of that nature an 
inquiry into the question of adverse possession is 

irrelevant. O Suro DAYAL v. ZOHRA 1061 


Arts. 142, 144.—Hjectment. suit— 

Quéstion of ppssession or dispossession not involved. 
A suit for ejectment jn which the question ef pos- 
session and dispossession is not raised and does not 
form the basis of the suit is governed by Art. 141 of 
Sch. I ofthe Limitation Act. L Nawaz Bar ARDISHAR 
Cooper v..Gifgrgu-Mour-up-DiN, A. I. R. 1927 Lah. 70 


878 
————— ———— APE, 144-—~-Adverse —— possession— 

Co-owners—-Ou£ter, necessity of. 

The mere fact that a co-sharer whose title is ad- 
mitted did notlivein the joint house or receive any 
profits of the joint property for more than 12 years 
cannot destroy his title. In order to establish adverse 
pessession between co-owners there must be evidence 
of an open assertion of hostile title by one of them to 
the knowledge of the*other. O Sucura BEGAM v, NUR 
ALI, 3 Q. W. N. 796; A. Lek. 1927 Oudh 6 80 
———— —s Art. 144—Adverse possession of 

limited interest—Extent of right acquired. 

Where a perdon asserting ownership of a limited 
interest in property holds possession of the same for 
12 years he acquipes only the interest which he has 
prescribed for and net the full ownership of the pro- 
perty inasmuch as it is impossible to acquire by pre- 
scription anything more than what is prescribed for. 
N OHUNNU v. SUBHETI, 22 N. L. R. 181; A. I. R. 1927 
Nag. 67 540 
—— Art. 144 — Adverse possession— Land- 

lord and tenant—Tenancy for fixed term—Posses- 

sion of tenant after expiry of term, whether adverse 
to landlord—Tenancy bY sufferance, nature of. 

On the expiration of the berg ofa lease for a fixed 
period the lease must be taken to have determined 
ifthe absence of proof of a fresh tenancy and the 
possession of the tenant becomes wrongful and 
therefore, adverse to the landlord within the meaning 
of Art. 144 of Sch. Iof the Limitation Act. 

Even if the tenant under such circumstances be a 
a tenant on sufferance, that merely makes him a tena 
ant by the laches of the true owner and does not create 
any privity of estate between them. B SHRAVAN SHAHA» 
SINGH Pariu v. Farru, 28 Bom. L. R. 1357 911 
< rt, 144--Landlord « and tenant 
-— Person entering land aa licensee under tenant. 








3* 
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Recognitior? by lanülord as tenant—Non-payment 

of rent— Possession, whether adverse—Suit for eject- 

ment by landlord—Limitation. l 

Ææ suit for ejectment* against a person who came 
into possession of the plaintiffs land as a licensee 


under the plaintiffs tenant and who, when the ten-6 


ant left the land, conijnued to remain in possession 
‘and, was recorded as‘theet®nant in the plaintiffs 
Sherista, is governed by Art, 144, Sch. I of the 
Limitation Act, and the possession of such a person 
does not become adverse to the plaintiff until there is 
an open assertion of a hostile title. © Pmourap 
CHANDRA MODAK v. MoHENDRA CHANDRA RAY 94 


Sch. I, Art. 144—Suit by imwstee to set aside 
alienation by preceding trustee— Article applicable. 
4. suit bya trustee to sêt aside an alienation by e 
preceding trustee is governed by Art. 144, Limitation 
Act, 1908. M ZEMINDAR OF PARLAKIMEDI v, YALLA 
RAMAYYA, 51 M. L, J. 910; A. I, R, 1927 Mad, 10 313 
—————— ~~ Art, 151. See Limitation Act, 1908, 

B. 9 417 


— ——— Art. 151-—Letters Patent (Rang), 
cl. 1á— Appellate Side Rules of the Rangoon High 
Court. r. ** Appeal from Original Side— Limitation 

—Copu of judgment, whether necessary. . 

The words "decree «or order” as ‘used in Art. 151 
of Sch. I of the Limitation Att are wide enough to 
cover a "judgment" in the sense in which that 
word is used in cl. 13 ofthe Letters Patent of the 
Rangoon High Court. e. 

The period of limitation for an appfst under cl. 13 
of the Letters Patent of the Rangoon High Court from 
a judgment of the High Court on its Original Side 
is, therefore, 20 days from the date of the judgment 
under Art. 151 of Sch. I of the Limitation Act. 

Rule 5 of the Appellate Side Rules of the Rangoon 
High Court applies to appeals against judgments ofthe 
Original Side under cl. 13 of the Letters Patent 
and inthe case of such appeals, therefore, the 
memorandum of appeal must be accompanied by a 
certified copy of the judgment which is under. appeal 








unless the Court dispenses therewith.. R M. f. Arirr 6 


v. PERUMAL, 5 Bur. L, J, 75; A. I. R. 1926 Rang. 143 


ihe 





. 689 
——- Art, 155. See Cr. P. O., 1898, s. 








443 248 
- Art. 181. See JyTMITATION Act, 1908, * 
8. 19 818 





Art. 181—4Applieation, meaning of. 
See O. P. C., 1908, O. XXI, a. 2 353 


————— Art. 181—Mortgage suit—Appeal 
against preliminary decree, dismissal of—Final 
decree, “pplication for—Limitation. 

Where anappedl preferred agaist a preliminary 
mortgage-decree is dismissed, limitation for’ ‘an 
application for a final decfee to be passed commences 
to run from the date of the dismissal of the appeal 
&nd.not from the date fixed for payment by the 
triginal decree. P C Jowan Hussain v. GENDAN SINGH, 
94 A. L.J. 765; A. I. R.1926 P. O. 93; (1926) M. W. 
N. 591; 44 C. L, J. 63: 3 O. W. N. 690; 24 L.«W. 394! 
7 P. L. T. 575; 31 C, W. N. 58; 51 M, L. J. 781; 28 Bom, 
L. R. 1395; 53 L A. 197; 6 Pat. 24 (P. C.) 499 
Art. 182-—Execution of : decree— 
Defective application, effect of. . 

It isnot every infructuous darkhast which fails to 
be a step-ie-aid of execution for- the purposes of 
limitation; noris any and every defect in a darkhast 








INDIAN CASES. 


, 1926 Mad, 1178; 50 M. 49 
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necessarily fatal, B BIRDICHAND DHONDIRAM MARWADI 

v, BADESAHEB BAHAMIYA, 28 Bom. L, R. 1322; A. I. R. 

1927 Bom. 52 941: 

— Sch.], Art. 182-— Execution of decree 
~-Uncertified payment, whether gives fresh starting 
point—Step-in- aid of execution. 

Uncertified payments towards a decree do not give 
a fresh starting point to limitation for applying for 
execution of the decree. 

Per Cuming, J.-~It is doubtful whether a certifica- 
tion of payment by a judgment-debtor is an applica- 
tion tothe Court to take some step-in-aid of execu- 
tion. 

Obiter—An uncertified payment cannot give a 
fresh starting point even though it is certified within 
three years of the date of payment. © REBATI Mouun 
Das v. ALAUDIN AHAMMED CHowpury, 44 O. L.J, 248; 








A, I. R, 1927 Cal, 29 825 
————————-— Art. 182  (5)—'Proper Court’, 
"failure', meaning of. See Q. P.C.,1908,s.41 455 
——————— Art. 182  (5)— Application ' for 


rateable distribution, whether application for execu- 

tion-—-A pplication ‘in accordance with law’, meaning 

of. 

An application by a decree-holder for rateable dis- 
tribution of assets is an application for exécution in 
accordance with law within the meaning of" cl. (5) of 
Art. 182 of Sch. I to the Limitation Act inasmuch as 
rateable distribution of assets is one of the*modes of : 
execution of a decree for payment of money. 

An application ‘for execution’ or to take some step- 
in-aid of execution is ‘in accordance with law’ if it is 
in accordance with the rules of procedure prescribed 
therefor and does not cease to be such an application. 
on the ground that on an adjudication: of the merits 
of the application the Court refuses to grant the relief 
prayed ior. O GOBARDHAN Dass v. Jana BAHADUR, 3 0, 
W.N. 749; A. I, R. 1926 Oudh 616 .- i | 33. 


Art. 182  (5)—" Applying to 
take some step-in-aid of execution,” meaning of— 
Starting peint of limitation, date of application 
or date of taking step—Statenient by decree-holder 
objecting to judgment-debtor's application to regprd . 
sadofaction, whether step-in-aid of execution— 
Application, whether must be in furtherance of 
execution proceedings. + 
An application to be a step-in-aid of execution must 

be in furtherance of execution proceedings. 

The filing of a statement by a decree-holder opject- 
ing to the judgrhent-debtor’s application to record 
satisfaction of the decree id not a step-in-aid of execu- 
tion inasmuch as by filing the statement, the decree- 
holder does not ask the Court to take any step in 
execution, | . 

Uader the latter part'of Art. 182 (5) of Sch. I, of the 
Lifhitation Act, the date of'applying to the Court 
for taking some step in execution of the décree or 
order is the date from which the period of. limitation 
should be computed and not the date of the decrees 
holder taking such step. M KRISENA PATTAR v. SEETBA- 
RAMA PaTrAR, 51 M,L. J. 480; 24 L. W. 488; A. ME 
Art. 182 (5)—C. P.C. (Act V of 

1908), O0. KXI, vr. 11, 15—'In acéordanee with law," 

meaning of—- Defective application, effect of ~Appli« 

cation returned by Courtto be filed within time fixed 
but not so filed, effect of. 

Where an application ior execution in substantial 
complience with the law is preferred to thé Court, 
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guch an application will be effectual to stay the pro- 
gress of limitation whether the Court admits or 
rejects or returns the application or allows such appli- 
cation to be amended. 

An application in ‘accordance with law’ in Art. 182 
(5) of the Limitation Act should be taken to inelude 
an application for execution which though defective 
in some particulars is such upon which execution 
could be issued. 

Where an application is presented to the Court and 
the Oourt takes judicial action upon it either in regis- 
tering itor by returning it for amendment, such an 
application though not filed in the time fixed by the 
Court should not be considered as not having been 
duly made. C PITAMBAR Jana v, DAMODAR 'GUCHATT, 
30 O. W.N, 918; 53 C, 664; A. I. R. 1926 Cal, 1077; 45 
©. L. J. 86 166 
— ———- Sch. |, Art. 182 (5)—Deeree-holder's request 

for extension of time to file necessary papers, whether 

step-in-aid of execution —Re-presentation of petition, 
effect of. 

A decree-holder's request for extension of time for 
filing the necessary papers is notan application for a 
step-in-aid of execution within the meaning of Art. 182 
(5) of keh. I of the Limitation Act. 

The re-presentation of an execution petition which 
was returned by the Court to be re-presented with 
the necessary papers cannot be regarded as the filing 
ofa fresh application for execution; nor can the date 
of re-presentation be regarded as the date of the filing 
of the «petition. M Kasrrt MaHaAMMAD HAMIDUDIN 
SAHIB v, MAHAMMAD Guouse Saura, 24 L. W, 498: 51 


M, L. J. 489; A. I. R. 1926 Mad, 1197 163 
Madras Abkari Act (I of 1886), s. 28. See 
TRANSFER OF Property Act, 1882, s. 52 201 


Madras Agency Rules, r. 59, scope of —Appeal 
to Governmeni against order of Divisional Officer 
— Reference to High Court by Government, legality 


of. 
Rale 59 of the Madras Agency Rules for the Ad- 


ministration of Agency Tracts applies to petitions, 


- against the proceedings of the Agent to Goverpor or 
the Government Agent in respect of matters not 
otherwise provided for by the rules. 

An appeal against the order of a Divisional Officer 
of the Ghat Agency is not governed by the said rule, 
and the Government have no power to make any 
reference relating thereto to High Court. M BrocirA 
RAMACHANDRAYYA v, RAPAKA NARAYANA, 38 M. L. T. 14: 
A.L R:1997 Mad. 218 : 511 


Madras City Civil Court Act (VI! of 18992), s. 5 
(2). See C. P. O., 1908, s. 24 371 


Madras City Civil Court and Presidency Small 
Cause Courts Amendment Act (V of 1916), 
S, 2. See C. P. C., 1908, a. 24 371 


Madras City Tenants’ Protection Act (ll! of 
1922), s. 9—Service of summons, whether must be 
personal. 

Under s. 9 of the Madras City Tenants’ Protection 
Act the service of summons must be personal and the 
15 days’ time for an application by a tenant must be 
computed from the date of such personadservice. M 
THOYAMMAL v, RATHANAVELU NADAR, 51 M. L. J. 714; 
(1926) M. W. N., 951; 24 L, W. 852; A. I. R. 1927 Mad. 
113; 50 M. 88 1066 


Madres Civil Rules of Practice; r. 161 (a). See 
e P; Q, 1908; B, A}, s 455 
[ |] . 
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Madras Criminal Rules of Practice, r. 238— 
Offences of robbery and murder—Joinbtrial, legality 
0f —J'ury, misdirection of. : 

Where the jewellery of & deceased child was dis- 
covered in the possession of am accused, charged with 
robbery and murder,and the Judge told the* Jury 


ethat if it had been removed from her person after her 


death, the offence committed was one under s. 404, 
Penal Code: °. * 
Held, that that was not a proper direction, inasmuch. 
as the question for consideration was whether the 
murder had been committed for the purpose of stealing 
the jewelsand if it had been committed for that purpose 
the offence was one under s. 392, Pen&l Code. M Inve 
Meniyan, 27 Cr. L. J. 1368; A. I. R. 1927 Mad. e m 
e © 


Madras Criminal Tribes Act (VI of 1924), 
S. 23—Second and third convictions, whether must 
be after declaration of tribe as criminal or regis- 
tration as member of crimina) tribe—“Special rea- 
sons" for reduction of sentence on third conviction, 
what are. 

Where a member ofa notified criminal tribe who 
has had two previous convictions subsequent to 1911, 
is convicted a third time, the only legal sentence 
which can under s. 23 of the Madras Criminal 'Pribes 
Act “of 1924 be passed on him is transportation for 
life, unless the Court ig satisfied that there are special 
reasons for reducing the sentence. 

The mere fact that the offence is not of a very 
serious nature cannot form a special reason for 
reducing th®egsntence. Such special reasons must be 
something apart from the nature of the offence, such 
as, youth or age or fllness or sex. 

Under s. 28 (1? (b) of the Madras Criminal Tribes 
Áctit is not necessary that the second and third 
convictions should be after the tribeto which the 
accused belongs has been declared & criminal tribe 
or after the accused is registered a member of erimi- 
mal tribe. M MAYANDI Tuevan v. EMPEROR, 51 M. L. 
J. 495: 24 L. W. 543; (1926) M. W. N. 823; A. I. R. 
1926 Mad. 1165; 27 Cr. L. J. 1357 477 


Madras District Muhicipalities Act (IV of 
1884), s. 180—A pplication for sanction to build 
house—Munsipal Council, right of, to. impose con- 
dition to leave portion of land for publie purposes 
—Condition, validity of-—Building without sanction 
of Council—Pdwer of Council to remove portion so 
built —Application to build —Omission to grant sanc- 
tion in six weeks, effect of. 


Under the Madras District Municipalities Act of 
1884, on an application under s.180 by a person for 
sanction to put up a building on hisown land, it 
is not competent to the Council in grantufg sanction 
to impose a condétion insisting on the owner leaving a 
portion of the land for p&blic purposes or vacant. Such 
a condition is ultra tireso$ the powersof the Mumi- 
eipal Council. Y 
* On such an application, the Council is bound to sanc- 
tion it provided none of the rules framed by it for the 
purposes is offended. 

A Mginicipal Council has power to remove a structure 
put up without requisite sanction under s. 180 of the 
Madras District Municipalities Act. 

Where an application for sanction for building pur- 
poses is not dealt with within six weeks after the date 
thereof, it is open to the applicant to proceed to eon- 
struct, but such construction must be dn accordance 
with the plan which accompanied the application and 
ought not to depart from it by reason of the laches of 


Madras District Municipalities Act—-1884— 
.coneld, ° : 


the Council in granting or refusing sanction. M 
MARADEVA IYER v. MontorpaL CoukKCIL, KUMBAKONAM, 
25 L. W. 329; A. I. R. 1927 Mad. 241 654 


è 
Madras District, Municipalities Act (V of 


1920), s. '93, Sch. IW*r. 18—Firm carrying 
business “in several places—Profession tax, where 
leviable. 

A firm carrying on business at several places is 
liable to pay professional tax only at its principal 
place of businegs and not at every one of its places 
of business. 

The word ‘principal’ in r. 18 of Sch. 4 W of the Madras 
District Municipalities Act qualifies not only the word 
*o&ice', but also ‘place of employment. M MUNIOIPAL 
CounciL, MANGALORE v. Parry & Co, (1926) M. W.N. 
822; A. I R. 1926 Mad. 1187; 52 M. L. J. 360 513 


ss, 249, 250—Permission under s. 250 
for erecting machinery, whether dispenses with 
annual license under s. 219. 

The object and scope of ss. 249 and 250, Madras 
District Municipalities Act, 1920, are entirely 
different. TĦe permission to instal machinery under 
s. 250 does not absolve the persons concerned *from 
taking, out the annual license undef s. 249. M In re 
MurRUBALU Cusrry, 51 M. LJ. 490; A. I. R. 1926 
Mad. 1131; 27 Or. L. J. 1816 388 


Madras Estates Land Act (I of 1908), ss. 3 (2) 
(c), 6—Jagir, meaning  of—"Uns&ed," whether 
qualifies “jagir -—Cultivating tenants in possession 
of unsettled jagir—Acquisition of pecupancy rights 
under s. 6 
In 1829,a grant was made by the Government to 

certain persons as a reward for past services rendered 

by them to the Government, of a village as a whole, 

(not merely of its beriz) with its cultivated ayacug, 

waste lands and poramboke,and the ryots init were 

directed to conform to the orders of the gmentees. 

The officers of the Government who in 1829 were 

perfectly aware of the n@ture and constitwent ele- 

ments of a jagir styled the villages in tHe grant 
deed as a jagir and they had consistently adopted 

that nomenclature in subsequent proceedings. In a 

suit by the cultivating tenants in possession claiming 

permanent occupancy riglits: e 
Held, that the village was an unsettled jagir within 

the meaning of s. 3 (2)(c), Madras Estates Land Act, and 

the tenants in possession acquired permanent rights 
of occupancy under s. 6 ofthe Madras Estates Land 

Aet. 

The distinction between a jagir and an inam is that 
a jagiris & grant of landed property forlife orfor a 
definite number oflives in leu of pénsion for services 
usually military, rendered to Government in order 
that the grarnjee mfy meiftaina certain dignity and 
etate, 

The mere fact that & jagir fell within the scope of 
fhe proceedings before the Inam Commissioner does 
not indicate that it is an inam. 

The term ‘jagir’ in s. 3, cl. 2 (c) cannot be limited to 
jagirs granted before the advent of the East India 
Company. 

The word “unsettled” in s. 3 (2) (c) qualifies not 
only the word 'pa'ayam' but the word 'jagir' as. well, 
so that in the case of jagirs sub-s. (c) applies only to 
unsettled jagers. . 

It was the. policy of the framers of the Act to 
eonfer permanent rights on ail eultivating tenants in 


INDIAN CASE. 
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any unsettled jagir even though they had no such 
rights before. 

Therefore, on the date of the coming into force of 
the Act all ryots jn possession of ryoti land, not old 
waste, in unsettled jagirs acquired occupancy rights 
in their holdings, 

Per Madhavan Nair, J. —lhe decisions in reference 
to jagir establish:—(1) By the mere use of the term 
agir a village cannot be said to be an ‘estate’, (2) the 
jagir roust be taken, prima facie, to be an estate only 
for life, although it may possibly be granted in such 
terms as to make it hereditary; obviously its duration 
can be limited; (3) in its origin the jagir was connected 
with some special public service, such as the main- 
tenance of troops and the like, or at least, if no such 
condition is imposed, it was a reward of land for 
some service to the State conferred upon some State 
Official in recognition of his position and (4) the jagir 
primarily points to occupancy. 

The term ‘Jagir as used in cl. (c), sub-s. 2 of 8. 3 
of the Madras Estates Land Act should not be confined 
to mere assignments of land revenue alone. M Rama- 
BAWMI KAVUNDAN v, TIRUPATHI GOUNDAN, 24 L. W. 460; 
A, I. R. 1926 Mad, 1167; 50 M, 10; 52 M. L. J. 259 291 


ss. 3 (2) (e), 189 — Mokhasa , villages, 
exclusion of, from assets of zemindari during Per- 
manent Setilement—Tenure of villages—" Estate" — 

Suit by mokhasadar to eject tenants. 

Where villages situated within the ambit of a 
zemindari are proved to have been in existenae before 
the Permanent Settlement of 1802, the question whe- 
ther they are held on a permanent under-tenure from 
the zemindar depends on whether the revenue from 
these villages was taken into consideration in com- 
puting the assets of the zemindari at the time of the 
Permanent Settlement. 

If an agraharam or mokhasa is excluded from the 
assets of the zemindari, it is not an under-tenure, 
but where the mokhasas continue to be part of the 
zeminduri estate after the Permanent Settlement was 
brought into force, they must be regarded as being 
still held on a permanent under-tenure of the zemgn- .. 
dari nd constitute an estate under s. 3 (2) (e) of the 
Estates Land Act and a suit by a mokhasadar against 
the tenants in possession for ejectment is excluded 
from the jurisdiction of the Civil Courts by s. 189, 


* Estates Land Act. M Goprsetrr VEERASAMI v, SAGIRAJU 


SEETHARAMA KaNTAYYA, 51 M, L.J.394; A. I. R..1926 
Mad. 1089 , 65 


—5 — — $8. 8 *(3), 185—Ryoti land, conversion 
of, into private land before 1898—Effect of Act I 
of 1908—8S. 185, scope of —S. 8, whether retrospective 
in operation. e 
Seetion 185, Madras Estates Land Act, merely lays 

down & rule of evidence and does not profess to enact 
any rule of substantive law. Its intention obviously is 
to provide some tests for helping the Court to decide 
the nature of the land, whether it is yoti land or 
private land at the time of the suit or proceeding in 
which the question is raised. It does not deal with 
ethe point, whether land which was once ryoti could 
or could not have been converted by the date of the 
guit into priwate land. 

There is nothing in s 185 orany other section of 
the Act to justify the contention that ryoti land could ` 
not have been converted into private land before the 
date of the Act. e 

The expression “merger of the occupanc? right 
unde? sub-s 1" in 6,8 (8) means mergor resulting . 
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*from a union by transfer, succession or otherwise as 
mentioned in cl. (1). It does not say that no aet sub- 
sequent to the merger shall have the effect of convert- 
ing ryoti into private land. In any case the section 
has no retrospeotive effect, and land converted into 


private land in remote antiquity and dealt with ast 


such cannot be held to have resumed its original 
character and once again become ryoti land on the 
passing of the Act. 

Private land is that which a zemindar has culti- 
vated himself and intends to retain as resumable for 
cultivation by himself even if from time to time he 
demises it for a season. 

Where the question is whether a plot of land is 
ryott land or private land, the landholder to make out 
his contention that they are private cannot rely upon 
leases made and dealings subsequent to July, 1898. 
Such leases and dealings can, however, be put in evi- 
dence not for the purpose of showing the character of 
the land (ryoti or kamatam), but for showing that if the 
lands had been treated as private lands till 1898, they 
were not treated differently subsequent to that date. 

Per Krishnan, J.—Retrospective effect cannot be 
given to the provisions ofan Actespecially when to 
do so will destroy existing rights unless itis made 
clear b» express language that such effect was in- 
tended: Section 8, cl. (3), Madars Estates Land Act, 
cannot be read as necessarily retrospective in effect. 
M Macantr VEERABHADRAYYA v. BoMMADEVARA NAGANNA 
Nawy, 24 L. W..579; (1926) M. W. N. 869; A. IR. 1927 
Mad. 41; 52 M. L. J. 38 828 


s. 312-—Land-holder, right of, to  tyees-- 

Custom, proof of— Contract between ryot and land- 

holder, whether can be proved by prior muchilika— 

Jirayati, meaning of. | 

Where a zemindar resumes an inam land and re- 
grants it as jirayati, he is not under s. 12, Madras 
Estates Land Act, entitled to the trees thereon, in the 
absence of a custom or contract to that effect. 

A custom cannot be established by a practics of 

b than 20 years. : 
os: EN contract between a landholder and a 
wyot cannot be held to be proved merely from a prid? 
'nuchilika of a single year, where similar engaSements 
for later years are not produced. 

The term “jirayaii tenure" is used only where 
occupancy rights exist. M ZEMINDAR or BODOKIMIDY 
v. BUDAMKAYALA BHIMMAYYA, 24 L. W. 677; A. IR. 
1927 Mad. 76 800 


s. 112—Sale of holding fos arrears of 
rent, application by third person to set aside-eDis- 
missal by Revenue Divisional Officer—Order reversed 
in appeal by Collector without notice to auction-pur- 
chaser—Delivery of possession 4o clamant —Remedy 
of party aggrieved. ° ü 
s MUN i dE ryot’s holding under s. 112, Madras 

Estates Land Act, for arrears of rent and delivery to 





the purchaser, a third person applied to the Revenue , 


Divjsional Officer to set aside the sale alleging that 
the property was purchased by her before the Madras 
Estates Land Act and that the defaulter had no 
interest inthe land. The application was dismissed, 
but on appeal the District Collector, without notice 
to the purchaser at the rent sale, held à departmental 
inquiry to set aside the sale and ordered re-delivery 
of the property to the claimant, and the purchaser was 
dispossessed : ws 

d, that the proper remedy of the aggrieved 
eras to sue the claimant either for possess 


e * 


e. . 
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sion of the property orin the alternative for refund 
of the purchase-money according as the claimant had 
or had not title to the property by her alleged pur- 
chase, and that in either «ase the action of the 
Qollector in cancelling the sale would he immaterial 
being an order passed without jurisdiction. M 
KUTHALA MUDALIAR v. VENKATA eREDDIAR, A. I. R. 1927 
Mad. 253 "7 x . 726 
— — — S. 212 (b)—Distraint of cattle by ‘land- 

holder for arrears of rent—Obstruction by ryot to 

drive cattle out of pen, whether amounts to resisting 

a disirami. Se 

The essence of a distraint for arr'ears of rent under 
the Madras Estates Land Act is the act of taking 
out of the po$sÉssion of the realowner, and such act 
will not be completed until the taking out of the 
possession of the real owner is complete. . 

A ryot who prevents his landlord's agent from - 
driving out of his pen cattle belonging to him but 
seized by the agent in distraimt for arrears of rent, 
is guilty of the offence of ‘resisting a distraint’ 
under s. 212 (b) Madras states Land Act. M 
BATYANARAYANAMURTHI v. Pinna RAMAYYA, 5l M, L. J. 
401; 24 L. W, 441; (1926) M. W. N. 922; A, I. R, 
1926 Mad. 1143; 27 Cr, L, J. 1247 «4 63 


Madras High Court Original Side Rules, O. VI, 
r. 1, cls. (D) (C) Admission of plaint claim at 
settlement of ,issues—Posting for final disposal — 
Decree by consent — Vakil's fee—“Disposed oj" in 
cl. (^^ and. "confession of judgment" in cl. (b), 
MEDINA. f 
A suit on the Original Side of the Madras High 

Oourt in which the defence 18 withdrawn at the 

time of the se&tlement of issues and the plaint claim 

is decreed by consent, after the case is set down for 
final disposal, falls within cl. (D and not el. (c! of 

O. VI, r. 1 of the Madras Original Side Rules, 

inasmuch as there is noteven a partial trial and 

eVakil's fee in such a suit should, therefore, be cal- 

culated as under el. (6) and not under cl. (c). 

THe expression “disposed of" in cl. (b) should be 
construed as meaning etn by an adjudication 
madedy the Court itself on the merits of the case 
and nota disposal based on any agreement between 
the parties such as settlement, withdrawal or com- 
promise, 

The expression “on confession of judgment" in 
cl. (b) should not ge construed merely as referring 
to the written statement filed in the case. The 
mere fact that the case was settled after it wag 
set down for final disposal by an order of Court 
would make no difference whatever. M OFFICIAL 
TRUSTER oF MADRAS v OREVULAH KAMALAMMA, (1920) M, 
W. N.887; A. I. R. 1926 Mad. 1214; 24 L. W. 808 876 


Madras Locat Boards Act (V 911884), s. 3 (23) 
(a)—RHoad, definition of—"Over which the public 
have a right of way", whether qualifies whole secteon. 
The expression "over whioh the public have a right 

of way" in s. 3 (23) (a) of the Madras Local Boards 

Act qualifies the whole section, so that a land uma 

side of a roadway up to the boundaries of the ad- 

jacemt property can become part of the road only if 
the publie have & right of way over that land also. 

M Union BOARD v. ATHAMANATHA AYYaR, 51 M.L. J. 

474; A. I. R. 1926 Mad. 1159 21 

——— — S$. 33.(a). See Mapras Locat BOARDS ACT, 
1884, s. 89 (1) 854 

ss. 89 (1), 33 (a)—Toll egate, lease of, 

by President of Distriot Board subject to Board's 
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approval—Spibsequent refusal by Board—Lease, vali- 


dity of. 6 

Under s. 89 (1) ofthe Madras Local Boards Act V 

of 1884, the power to lease out toll gates is vested in 
the District Board itself and a contract with the 
“President of the Board without the sanction of the 
Board is not valid and binding. 
. The intentioh of s. 83 (ay ef the Madras Local 
Boards Áct is that the Presidentof the District Board 
should have the power when an emergency, arises to 
abate a nuisance or remove dangerous conditions. 

A contract entered into by the President ofa Dis- 
trict Board whicle is not sanctioned by the Board is 
invalid evefi though it was an act of emergency where 
it was not necessary for the service*o» safety of the 

ublie, M MisRIKHAN KHALEEL v. District BOARD, 

UgpNOOL, 51 M. L. J. 690; (1926) M. W.N.954 854 


Madras Planters Labour Act (| of 1903), 
ss. 4, 30—Rules framed under Act, r. 2 (4) 
—Contract without *descriptive marks of labourer, 
validity ^ of— Conviction for breach of contract, 
sustainability of. 

When the Legislature requires certain formalities 
to be gone through, or observed, in order to make a 
contract validgsor when it requires certain descrip- 
tions or particulars to be given in a contract to 
make it valid, the Court cannot con$ider any one of 
the ternis or requisites as of no importance. 

A contract between a planter and'a labourer under 
the Madras Planters Labour Act which does not give 
the descriptive marks of the labourer as wequired by 
r. 2 (4) of the rules framed under s. 4*0f the Act is 
invalid and unenforceable and aeconviction of the 
labourer under s. 30 of the Act for breach of the 
terms of such a contract is unsustainable. M PupLIG 
PROSECUTOR v. AvrTHA, 23 L. W. 559; 49 M. 426; 50 M. 
L. J. 659; 27 Cr. L. J. 1352 472 


Madras Village Courts Act (lof 1889), ss. 13 
73—Order in revision by District Munsif under S 
73—Revision—High | Court-—Interference—Pevsonal 
property, whether includes growing crops—Suit for 
destruction of growing creps, whether susiginable 
before Village Munsif. . 

A District Munsif has the widest discretion under 
8. 73 of the Madras Village Courts Act and even if facts 
are established bringing the case within one of the 
thre2 categories which may warrant revision as set 
forth in the section, he may still exercise his discre- 
tion whether he will interfere. 

It can only bein very rare and exceptional cases 
that the revisional powers ofthe High Court under 
s. 115, O. P. C., will be attracted by any proceedings 
of a District Munsif under s. 73 of the Madras Village 
Courts Acte 

A party can sue wnder the Madras, Village Courta 
Act of 1889 for the value of damaged crops, inasmuch 
asjb is a claim for we valee of personal property as 
contemplated By s. 13. Personal property in the section 
means moveable property and, therefore, included 
- growing crops. M Sunpara NAICKER v. Porrr Narcxer, 

24 L. W. 611; 51M. L. J. 561; (1926) M. W. N. 953; A. 
I. R. 1927 Mad. 192 552 
Maintenance. See ALSO CHARGE 454. 

annuity for, whether heritable—Presumption 
as to duration of maintenance granis. 

An annuity granted for the maintenance of a daugh- 
ter is not heritable in the absence of express provi- 
sion to the contrary inasmuch as the prima facie 
intention in te ease of grants for maintenance is 
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that they are intended to be for the life of the 


grantee. O DEPUTY COMMISSIONER, Harpor v. MAIRAJ 
Rasur, 3 O, W. N. 866 293 


Malabar Law—Property of member of tavazhi— 


e  Tarwad's right to inherit—Possession of member, 


when adverse to tarwad. 

On the death of a male member of a Malabar 
tavazhi his property goes not to the tavazhi but to the 
tarwad. 

The fact that such property remained in the posses- 
sion of a member of the deceased's tavazhi does not 
extinguish the rights of the tarwad unless it is prov- 
ed that the person in such possession intended to 
hold it adversely to the tarwad either for himself or 
for his tavazhi. M Raman MENON v. MADHAVAN MENON, 
A. I. R. 1927 Mad. 244 860 


Master and Servant—Liability of master for 
acts of servants-—— Knowledge of master, inference 
from conduct. See Bownay District MUNICIPAL Act, 
1801, s. 48 (1) (7) 407 

2 Servant entrusted with money— Loss of money 

—Negligence of servani— Liability of servant. 

Where a servant is entrusted’ with money by his 
master to be paid over to a third person on his behalf 
but the servant fails to do so pleading that ahe has 
lost it, if he fails to establish that the money was lost 
‘without any negligence on his part, an actjon for 
recovery of money had and received lies against him. 
B ABDULLA SHARIFF v. MAHOMED Asa, 28 Bom. L. R. 
500; A. I. R. 1926 Bom. 320 . 367 


Mercantile usage, nature of-— Contract Act (IX of 
1872), s. 1—"'Not inconsistent with provisions of 
the Act,” scope of-—Act, whether applies to mercantile 

usages—-Dhadwai right, nature and enforceability 

of. 

To support a mercantile usage there need not either 
be the antiquity, the uniformity, or the notoriety of 
custom, which in respect of all these beccmes local 
law. The usage may be still in course of growth, it 
may require evidence for its support in each case, 
ut in the result it is enough ifit appear to be so well 





_knowm and acquiesced in, that it may be reasonably 


presumed to have been an ingredient tacitly imported 
by the parties into their contract. 

Such usages are expressly saved from the operation 
efthe Contract Act as the words “not inconsistent 
with the provisions of this Act” in s. lof the Actare 
not connected with the clause, "nor any usagé cr 
custom of ftade.e 

A*custom of 'Dhadwa4 a sole right to weigh and 
measure and procure customers for commodities 
imported into a market is neither unreasonable nor 
opposed to public pélicy. N Rage DATTAJIRAO v. PURAN- 
MAL, æ. I. R. 1927 Nag. 89 l 759 


Mesne Profits—Dispossession of patnidar by zemindar 
—Mesne profits, how  assessed—J oint' decree for 
mesne profits against zemindar and tenamis— xe- 
cution against zemindar alone, legality of—JInterest 
on mesne profits—Discretion of Court. 

e Where a decree for mesne profits has been passed in 

favour ofa patnidar against the zemindar and the 

tenants jointly, omission to make the tenants parties 
to the execution proceedings will not disentitle ‘the 
patnidar from recovering mesne profits from the 
zemindar on the footing that all these persons were 
joint trespaseers, imasmuch as it is open to him to 
execute the deeree against whomsoever, he pleases, 


* + 
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^^ 
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Where property is in the possession of tenants the 
mesne profits which a patnidar will be entitled to 
get from the zemindar should be assessed on the 
footing of such profits as the zemindar and the 
patnidar would make and not on th® footing of the 
profits which an actual cultivator would make out of 
the land. 

In calculating mesne profits ıt is the ordinary use 
to which the parties would put the land that is to be 
taken into account. : 

It is open toa Court in view of the particular 
circumstances of a case to allow or disallow interest 
in making an order with regard to mesne profits. C 
MAHARAJ BAHADUR Sines v. BHUPENDRA Narayan SINGH, 

" 44 O. L. J. 182; A. I. R. 1926 Cal. 1233 198 


Mlnor—Guardian, | gross negligence of— Review, 
whether maintainable—Minor, remedies of. 

If an infant desires to have a decree set aside on 
the ground that his next friend had neglected his 
interests and had not put forward on his behalf good 
grounds of defence which were available, a suit and 
not an application by way of review is the appropriate 
remedy. M CHILAKALAPUDI MOOLASWAMI v. GURRAM 
TaTAYYA, 01 M. L. J. 389; A. I. R. 1926 Mad. 1079 

° i 787 


Negligence of guardian ad litem—Guard- 
ian, whether can plead his own negligence. 
Although itis open to a minor to bring a suit to 

set aside proceedings in Court on the ground that the 

guardian ad litem who conducted them on his behalf 
acted with gross negligence, it is not competent to 
the guardian himself in the same proceedings to 
plead his own default in the conduct of it. M Pon- 
NUSWAMI GounDAN V. VELLAYANA RowrHER, (1926) M. 
W. N. 771; 24 L. W. 667; A. I. R. 1926 Mad. 1177 172 


Mortgage-—Antecedent debt—Previous mortgage-debt 
renewed. in later mortgage, whether antecedent-— 
Alteration of rate of interest and inclusion of other 
properties in renewed mortgage, effect of. 

The fact thata previous mortgage-debt in favour 
of the same mortgagee is set off and forms the con- 
sideration for a later mortgage does not prevent, the 
former from being an antecedent debt, especially 
where in the renewed mortgage the rate of interest 

is different and other properties are also included. A 

“BABU Lan v. KAsHMIRO 1037 

Co-mortgagor—Tacking mortgage executed by 

one. co-mortgagor—Hedemption, right of, of other 
co-mortgagors, whether affected. fa 

One of several co-mortgagors cannot by executing 

a tacking bond affect the right of his co-mortgagors to 

redeem the original mortgage on payment of the 

money due thereunder. A 'lARKESHWAR v. KALKA 

PATHAK, A. I. R. 1927 All. 144 T Mg 499 

Hstoppel—Purchase subject to  mortgage— 
Purchaser if estopped from contesting validity of 
mortgage—Purchaser, if can be made personally liable 
—PSeribe, whether attesting witness—Transfer of Pro- 
perty Act (IV of 1882), s. 59. 
A mortgage-bond which is invalid for want of 

proper attestation cannot be enforced against a 


d 





purchaser of the mortgaged property in Court auction * 


even though his purchase was subject tQ the mort- 


gage.. 
But the purchaser can be made personally liable 
for the mortgage amount in equity, if the mortgage 
contains a personal covenant to pay. , 
Obiteg.— Where a scribe describes himself as a 
-Seribe it must prime facie be assumed that he is not 
6 


= 
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an attesting witness. But he can be treated as an 
attesting witness if there is evidence to show that he 
was in addition an attesting witness. R V. R. M..R. 
M. Fres v. MUHAMMAD Kass, 5 Bur. L. J. OE 
5 
inadmissible in  evidence—Admitted in 
pleadings—Suit for refemptión, whether maintain- - 


able. : 
^ Where the pleadings show that the defendant ad- 


mits his position as mortgagee and the terms of the 
mortgage,it does not matter whether.the document 
itself is admissible or not, and when the relation be- 
tween the parties is that of mortgagor and mortgagee, 
a suit for redentption will lie. M Govinpan Nayar v, 
5 AMMED, A. I. R. 1927 Mad. 92; 25 L. W. 

- i 1 95 


Merger—Subsequent mortgage renewing prior 
mortgage—-Later mortgage invalid—Mortgagee, whe- 
ther can fall back on previous mortgage—Suit on 
subsequent mortgage—Failure to plead previous mort- 
gage—Res judicata—C. P. C. (Act V of 1908), s. 11, 
Expl. IV. 

If a subsequent mortgage renewing aj earlier one 
is invalid for want of legal attestation, the Hoe 
mortgage which was intended to merge in the later 
mortgage is not extinguished"'and the mortgagee 
can fall back on the earlier mortgage provided his 
rights thereunder are not barred. 

The failure of the mortgagee in a suit on the 
later mortgagM ip fall back on his previous mortgage 
does not operate as res judicata and bar the institution 
of a suit on the earlftr one if he was ignorant at the 
time of the instithtion of his suit of the flaw which 
vitiated the subsequent mortgage. 

A decision not material for the proper determina- 
tion of a suit cannot operate as res judicata, N VEN- 
KATRAO v. GANPAT, A. I. R.1927 Nag. 83 695 

* 


Prior mortgagee parting with title-deeds to 
mortfugor—Gross negligence— Priority of mortgagee, 
whether ajfected—Transfer of Property Act (1V of 


e 1882), $ 78. 


No definite rule can be laid down that the parting 
with the title-deeds by a mortgagee who holds a 
registered mortgage is in every case such gross neg- 
ligence as to justify the postponing of that mortgage 


eto a subsequent morgage taken on the strength of 


the production by the mortgagor of the title-deeds 
and each case must be decided on its own merits. 

A person holding a registered mortgage, who hands 
over the title-deeds back to the mortgagor for the spe- 
cific purpose of effecting mutation of names in the 
registry taking a receipt from him with an under- 
taking to return the same cannot ẹbe held to have 
acted with gross negligencein doing so. R A.L. 
R. M. OnzrTIAR Firu v. L. Pe R, Cuprrian Fiex, 4 Re 
238; A.I. R. 1926 Rang. 195 ° ° 19 


~£ Redemption—Reciprocal covenants— Agree- 


ment by mortgagee to pay decretal instalment# 

punctually—Morigagor to deliver possession for 15 

yearse—Default of mortgagee-—Rescission of contract 

by mortgagor—Right to redeem, 

Where in a transaction of mortgage the mortgagor 
agrees to maintain the possession of the mortgagee 
for 15 years provided the latter continues to pay the 
instalments of a certain decree punctually to pay 
which the mortgage was executed, amd the mort- 
gagee makes default in payment, the mortgagor 
ip entitled to rescind the contract and sue for re 
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demption forthwith. O SANWALEY Parssap KAYESTHA 
v. Sago Sarup, 3 O. W. N. 884; A. I. R. 1927 Oudh 12 
* . g ' 770 

~ Redemption, whether transfer. See TRANSFER 
. OF Property Act, 1882, s. 41 1068 
Redemptien, equity of clog on. See REGIE- 

< TRATION, AcT, 1908, 8. 17 e 696 
Redemption—Mortgage set up not proved, 

effect of. : 

Even when a defendant in 2 redemption suit ad- 
mits that he ig a mortgagee of the property in dis- 
pute, the suit must fail ifthe plaintiff fails to prove 
the specifico mortgage on which herelies and which 
he alleges in the plaint, O LAOHHMI SINGH v. BIJAIRAJ 
KUER à 1035 
- Redemption—Usufructuary mortgage—Mort- 

gagee to take profit in lieu of interest—Loss of 
certain plots owing 1o  partition—Mortgage-deed 
providing renewal of mortgage or making up of 
deficiency in the event of partition-—Mortgagee, whe- 
ther entitled to deficiency of profits. 

A mortgage deed provided that, if, owing to 
partition or the claim ofany person, the mortgaged 
praperty went out of the mortgagee’s possession, then 
either the deed will be renewed or the deficiengy will 
be made up from oher lands of the mortgagor of the 
same quality or rental and tlrat if the mortgagor failed 
to make up the deficiency as provided by the deed, 
the mortgagee will be entitled to have the deficiency 
made good through Court and will be liable for costs 
and damages. The mortgage was9'Wossessory and 
the mortgagee was to take profits in lieu of interest. 
The mortgagee lost two plots in 1906 in consequence of 
partition and brought no suit against the mortgagor 
to enforce his rights under the condition mentioned 
above: 

Held, thatin a suit for redemption by the mort- 
gagor the mortgagee cannot be allowed to claim the 
deficiency ‘of profits from 1906 up to the date” of 
redemption. O Amsap HUSAIN pP. ZAIMUL ÍBA A.J. R. 
1927 Oudh 87 i 778 
< Relinquishemen® of claim agains portion 

of mortgaged property, effect of-—Rematning pro- 

perty, whether liable for whole dept. 

A mortgagee cannot after relinquishing his claim 
on a portion of the mortgaged property throw the 
whole burden of the mortgage-deét on the remainder, 
of the property. O MUKTAKESHÊ# PAL v. RAMANI MOHAN 
BHATTACHARYA, A. I. R. 1927 Qal, 195 504. 
Sale of equity of redemption to mortgagee 

during mortgage for fixed term—Pre-emption— 

Pre-emptor whether entitled to recover immediate 

possession-—Merger—Mortgage when kept alive— 

‘Benejit’ to mortgagee, meaning of —Transfer of Pro- 

perty Act (IV ‘of 1882), g. 101, * 

Where, during the pendency of a mortgage for a 
*üxed term ginder *whieh* the mortgagee had to pay a 

sum as excess profits to the mortgagor after appro- 
priating the interest due to himself, the mortga%ed 
*property is sold to the mortgagee himself, the mort- 
` gage is extinguished, its continuance not being for 
the mortgagee's benefit, and a successful pre-emptor 





————— 


of the sale is entitled to recover possession of the ° 


property from the mortgagee immediately, irrespective 
of the term of the mortgage. 

The ‘benefit’ contemplated by s. 19], Transfer of 
Propsrty Act must be a benefit accruing to the 
vendee on*the date of the salesand not merely a 
jossible benefit which may arise in future on the 

appening of a posaibla contingency, 
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Mortgage -conold, 


The continuance or existence of an incumbrance 
being an advantage which runs with the land, the 
principle of merger can be invoked by a pre-emptor in 
his favour. O DARSHAN SINGH v. ARJUN SINGH, 3 O. 
W. N. 741; A. I* R. 1926 Oudh 606 28 


Share 
effect of. 
The rights of the mortgagee of an undivided share 

in immoveable property can be enforced against pro- 
perty which under & partition has been allotted in 
lieu of such share tothe mortgagor whether such 
property isin the possession of the mortgagor or of 
one who has purchased the right, title and interest 
of the mortgagor. O LAQHHMAN Prasap v. MOHAMMAD 
ALI MonamMap, 3 O. W. N. 232 Sup. 1039 


Suit for redemption of kanom—Set-off of 
. arrears of rent against kanom amount— Personal 
t raid for vent, effect of—Right to set-off, whether 
ost. 
. In asuit for redemption, it is consonant with 
principle that the mortgagor should be allowed to 
deduct the amounts due to him by the mortgagee 
which are also charged on the land from the amount 
payable by him, ° 
In a suit to redeem a kanom, the mdrtgagor is 
entitled to set-off against the kanom amounta sum 
due to him for arrears of rent from the mortgagee and 
this right of the mortgagor is not lost merely by his 


of undivided property—Partition, 


` having obtained a personal decree for the amount due 


forvent. M GmuiRAPATH THAMASIKKAM v. PÜTHIYOTTIL 
Kunar Pennu, A. L R. 1927 Mad. 189; 38 M. L. ocn 
63 

Suit for redemption of oral mortgage for over 

Rs. 100 in Burma, maintainability of—Mortgagor, 

remedy of —Swuit on title—Mortgagee's right to refund 

of money advanced—Transfer of Property Act IV 

of 1882), 

No suit for redemption can be maintained in Burma 
on an oral mortgage of Immoveable property, for an 
amount of Rs. 100 or upwards. The procedure to be 
followed by the mortgagor in such a case is to sue for 
redbvery of possession of the property on tit$e in 
which case it will be open to the mortgagee to claim a 
refund of the amount advanced by him. R MAUNG 
Po Sin v. Ma. Po Siu, 5 Bur. L. J. 106; A. I. R. 1926 
Rang. 201 194 


Suit on mortgage against legal repre- 

sentatiges of mortgagor-—Legal representative " claim- 

e ing title advérse to mortgagor— Courts, whether can 

adjudicate upon such title—Adverse claimants, whe- 
ther proper parties. 

In a suit to enforce a mortgage against the legal 
representatives of a deceased mortgagor, Courts 
sRould not adjudicate upon a claim to the mortgaged 

roperty set up by one of the legal representatives in 
his own individual right and adverse to the mort- 
gagor. . i 

Persons claiming under a title adverse to both the 
mortgagor and the mortgagee are not proper parties 
to a suit to enforce a mortgage. R VISWANATHAN ORET- 
TYAR v. Ma Avg, 4 R. 214; A. I. R. 1926 Rang. 208 11 

Suit on mortgage—T itle paramount, whether 
can be gone into. 

It is not open to a Court ina mortgage suit to go 
into questions of title or claims of parties, which 
are adverse to the title of the mortgagor. R U Cnr 


Su v, Ma Hry, 6 Bur, L. J: 114; A. I. R. 1926 E 
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Muhammadan Law—Apostaey of son—Father's 
“right to inherit to son—Conversion to Buddhism, what 
amounts to—E ffect of conversion. 
A Mussalman father has no right to inherit to the 


estate of his son who became an apostate from the , 


faith of Islam and who died asa Burman Buddhist. 

Where a person though born asa Mussalman has 
participated in acts of worship of such a Buddhist 
religious nature ss would amount to apostacy he 
cannot be considered to be a Mussalman until some 
process of reconversion is undergone. R ABDUL 
Garrur v. Ma Pwa Sun, 5 Bur. L.J. 111; A. IR. 
1927 Rang. 31 155 

Divorce—Impotency of husband --Oppor- 
tunity for cohabitation. 

Where a Muhammadan wife seeks dissolution of her 
marriage on the ground of the impotency of her hus- 
band the Courtis bound to grant tothe husband a 
petiod of 12 months within which to establish his 
capacity. for cohabitation only in cases where the 
parties have not had an opportunity of cohabitation 
before the suit. 

In cases where the parties have had such oppor- 
tunities before suit the wife is entitled to a divorce 
on proof of incurable impotency of the husband which 
existed at the time of marriage. A Pir BAKSA v. 
MUHAMMADEUN-NISSA, A. I. R. 1927 All. 100 514 


: of adultery 
against wife. 

A Muhhmmadan wife can apply to the Courts of 
British India for a divorce against her husband and 
can obtajn a decree for dissolution of marriage against 
him if she proves that he has falsely charged her 
with adultery, and the Court would makea decree for 
divorce ip such a case on being satisfied according to 
the ordinary rules of evidence that a false imputation 
was made by the husband. It is unnecessary in such 
a case to comply with the formalities of la'an under 
the Muhammadan Law. A RAHIMA BIBI v. FAZIL, 24 
A. L. J, 831; 48 A. 834; A. I. R. 1927 AIL 56 573 


— —- bower—Widow in possession of estate of 
husband in lieu of dower-——Decree fer possession 


La'an—4mputation 


obtained by heirs in payment of unpaid portion of » 


,dewer—Subsequent suit for possession wifhout 
payment, maintainability of. See O. P. C., 1908,58. 11" 
978 

Widow in possession of estate of 


husband in lieu of dower-——Interest, when can be. 


allowed. See C. P. ©., 1908, s. 11 978 
— —s—- Glft—Delivery of possession, necessity of— 

Gift by husband to wife. e 

A deed of gift executed by a Muhammadan husband 
to his wife provided that the husband was to live in 
the property tillhis deathand thatthe wife was to 
take possession of the property after his death; there 
was no evidence to explain the surrounding ecir- 
cumstances or to show that possession of the propfrty 
or of the title-deeds was delivered to the wife: ' 

Held, thatthe gift was void under Muhammadan 
Law asit was not accompanied by delivery of pos- 
sessioh to the donee. B KADARBHAI GHULAMHUSSEIN V, 
NANIBIBI, 28 Bom. L. R. 1098; A. I. R. 1926 Bom. 559 
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—— in nature of trust-—Donor constituted" 

trustee —Delivery of possession, whether gecessary. 

Under the Muhammadan Law in order to complete 
a gift by way of trust it is sufficient to give possession 
to the trustee. 

The general principle relating tag delivery of pos- 
sessio@in Muhammadan Law is that, so far as the 
oneris congereed, he must be shown to have’ some 
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. 
pleted all that he was bound to do for the purpose 
of giving effect to the arrangement made by him. 
Where a donor constitutes himself g trustee, it will 
be enough if he declares the trust and treats his 


‘possession thereafter as possession in his capacity as 


trustee. M MaAHOMED BrBr v. Suparman AHMAD, 24 L. 
W.425; A. I. R. 1926 Mafiel110° SC . 838. 
— ——— Pre-emption-—Co-parcener, whether can. 
' preempt another co-parcener. . 
Under Muhammadan Law a co-parcener has a 
right of pre-emption even though the purchaser 
happens to be another co-parcener. © ENATULLAH v, 
KOWSHER ALI, 44 C. L J. 194; 31 C. W. N. 14; A. I. R. 
1926 Cal. 1153 e” à 220 


—— — —W akf—De facto mtttawalli, right of, to main- 
tain suit for rent—Woman, incapacity of, to do 
duties of muttawalli--Mosque— Change of site, effect 
of —Trust, extinguishment of. , 

The conception of a de facto trustee or trustee 
de son tort is not foreign to Muhammadan Law and 
such a trustee is, therefore, entitled to maintain a suit 
for rent against a tenant on behalf of a mosque. 

There is no objection under the Muhammadan Law 
to a woman doing the temporal duties of the mutta- 
walli'of a mosque, 

A trust for the maigtenance *of a mosque. in a 
particular village is not extinguished by the fact that 
the site of the mosque is changed. M MoIDEEN Bini 
AMMAL v. RaATHNAVELU MUDALI, ol M. L. J. 598; (1926) 
M. W. N. 94264, I. R. 1927 Mad. 69 812 


————————- Digpute relating to user of waqf 
property, whethgr can be referred to arbitration, 

A dispute which does not relate to the question of 
the tauliat or management of a mosque and is con- 
cerned only with the question whethera particular 
community is entitled to the user of the mosque may 
bg validly referred to arbitration. A Hasmuar Hussain 
v. Srpp1q HASAN, A. I. R. 1927 All. 128 | 998 
————e- WIll-—Bequegt to person, followed by restraint 

on alienation—Restraint, whether valid. 

lf thewe is a bequest to% person and restraints are 
imposed on his enjoyment of the property, which are 
not consistent with the bequest already made, it is 
undoubted law that the restraints would be invalid 
and the bequest will take effect, as though the instru- 
ment contained nosuch restraints. M Mayosrn Bi Br 
v. SULAIMAN AHMAD24 L. W. 425; A. I. R. 1926 Mad. 
1110 838 


Mussalman Waqf Validating Act (VI of 1913), 
ss. 3, 5, scope of-—Object of enactment-—Gijft to 
family and descendants, whether valid. 

The proviso to s. 3 of Mussalman Wagf Validating 

Act Viof 1913 governs the entir& section and not 

merely cl. (b) and covers, therefore, both els. (a) and 


. e œ . 

The benefits contemplated by cls. (d) and (b) of 
893 are benefits of a different kind from the “ultimate 
benefit" contemplated by the proviso. . 

Even after the passing of the Mussalman Waqf Vali- 
datingeAct it is necessary that an instrument, before it 
can validly create a wakf, should contain a provision 
for some religious, pious or charitable purpose of a per- 
manent character generally so recognised by all 
systems of Muhammadan Law. A bequest merely for 
the maintenance of his family and descendants not 
being of a permagent character does no$ come within 
the language of the proviso to 5. 3 and is, therefore, 
nak valid, 


133 
* Mussalman Waqf Validating Act—concld. 
+ . 


> The true{ntention and object of the Legislature in 
passing this enactment was mere:y to do away with 
thee effect of tha decistons which laid down that,the 
‘bequests for charity should not be illusory or un- 
substantial. e 

A bequest may beepostponed probably for ever but 
‘still, whether it was illuser$ or unsubstantial, the 
_Act requires that there must be some provision for 
gome bequests for purposes generally considered re- 
ligious, pious or charitable. M Manowxp Bri Br v. 
SULAIMAN AHMAD, 24 L. W. 425; A. L R. 1926 Mad. 
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Mutation proceedings, nature of.e dee LIMITATION 
Aor, 1908, Art. 127 1013 


proceedings, compromise of, whether bind- 
ing. See REGISTRATION Act, 1908, s. 17 (1) b) 86 


Negotiable Instrument—Shahjog hundi, incidents 
of—Negotiability—Endorsement, whether necessary: 





In the case of a "shahjog hundi’ the drawer and 
the drawee are protected against the claims of a 
genuine owner of the hundi who may have been 
deprived of his possession through any fraud, forgery, 
or theft. The hundijs made payable by the drawee 
only to'a Shah—a man of substance and not of shadow 
who could, if circumstances wasranted, be called 
upon to reimburse the amount which he had received 

om the drawee. 
a The pecularity of the shahjog hug@? is that it 
provides a respectable person, namely, the Shah, who 
could be proceeded against immediately by the 
drawee in case either he orthe parties through whom 
heclaims has become the holder through any offence 

aud. 
: d shahjog kundi in its inception is a kundi which 
passes from hand to hand by delivery and requires 
no endorsement. The name of the depositor is mef- 
tioned in the body of the hundi, but therg is no 
direction in the hundi that the amount is to be paid 
either to the depositor or tehis endorsee. The body 
of the hundi requires that the amount be paid to a 
Shah. Itcontemplates the kundi passjng from hand 
to hand until it reaches a Shah who, after making 
due inquiries to secure himself, would present it to 
the drawee for acceptance or for payment. Although, 
however, a shahjog hundi in its inception is one 
which passes by delivery without any endorsement, 
yet it may at any moment be restricted by being 
specially endorsed. Where any such restriction 
appears on the face of the hundi then that restriction 
applies to it and it ceases to be a bearer hundi which 
can pass "rom hand to hand. Anybody taking it 
after such endorserfent has to comply with the re- 
quisitions as they appear da the face of the hundi 
atd has to examineethe ithe of the holder in the light 
uch endorsements. : 
o an the negotiability ofa shahjog hundi as # 
béarer hundi comes toan end when it reaches the 
hands of the Shah who presents it for acceptance or 
for payment. If after acceptance the Shah were to 
endorse it to a person of straw, the drawee would be 
within his right to refuse to honour the hundi, for 
the one condition which applies to these hundis is 
that at the time of payment there should be an 
immediate relationship established between a Shah 
and thedrawee B CHAMPAKLAL GOPALDAS v, Krsuri- 
GHAND MAGANLAL, 28 Bom, La R. 897; A. I R. 1926 


Bom, 471; 60 B. 763 858 
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Negotlable Instruments Act (XXVI of 1881), s. 
5 8— Promissory-note—Endorsement, antedating ofe— 
Intention to sustain full amount of consideration 
against executant—Promissory note, whether obtained 
by offence—Antedating, effect of. 

Where a promissory note which was assigned bore 
proper considerdtion only to the extent of half the 
amount stated in it, but the assignment was antedated 
in order to sustain a claim against the executant for 
the full amount, the instrument cannot be said to have 
been obtained from the holder by means of an offence 
or fraud within the meaning of s.58, Negotiable 
Instruments Act, inasmuch as the offence or fraud, if 
any, was against the defendant. 

The antedating or post-dating of a bill or a note or 
an endorsement does not by itself render the instru- . 
ment invalid. M NALLAYA Gounpan v. PALANI Gounpay, 
(1926) M. W. N. 726; A. I. R. 1926 Mad. 1154 308 


Notice—Period, commencement of—Non-receipt by 

-addressee, effect of. | 

A notice must be held to have reached the addressee 
when it reaches the residence of the addressee and 
not on theactual receipt of it by the addressee, where 
the delay in the actual receipt is caused by the absence 
of proper arrangements on the part of the addressee 
to receive communications. L Fira SHEIKH AHMAD- | 
MOHAMMAD Amin v. Firem BAGHU LAL AND GAJANDHAR 
Lat, A. I R.1927 Lh. 50 902 


Nuisance— Latrine, opening in street, whéther con- 
stitutes nuisance. 

The existence of a latrine with a small door-way 
opening in a street in a town cannot by itself be 
regarded as such a nuisance as to entitle a person 
living ina house just opposite to it to ask for its 
removal. M VALAN v. Kapirven CRETTIAR 633 


Oaths Act (X 011873), 8.110. See Pracrics 864 


Oudh Rent Act (XXII of 1886), s. 108, (10-b)— 
Suit to recover occupancy of holding by person 
claiming as heir of tenant—Jurisdiction of Civil 
Court. ° : 
A suit for the orcupaney ofa holding instituted 

against the landlerd by a person claiming sach - 

occupancy as the heir of the deceased tenant of tHe 

holding is not maintaingble in the Civil Court by 

virtue of the provisions of cl. (10-b) of 8.108 of the 

.Oudh Rent Act. © RAJENDRA BAHADUR SINGH v. BIRI 
Raj; Bakusa Sıxan, 3 O. W. N. 913; L. R. A. (0) 17 

: 1055 


Parsis of*Bombay— English Common Law, appli- 
cubility of—Defamation of Parsi married woman 
—Imputation of adultery—Suit for damages— 
Special damage, whether should be proved. 

In matters for which no express provision has been 
made by the Législnture, the Parsis of the town and 
Island of Bombay are governed by the English Com- 
mon Law. But the English Law is applicable only 
so far as the circumstances of the place and of the 
inhabitants admit, and should for any reason, such 
law be inapplicable, the Court must decide according 
to ‘justice and right’. 

e Slanderous words used by a Parsi with regard to a 

Parsi married woman imputing adultery to her are 

actionable, im India, without proof of special damage. 

B HIRABAI JEHANGIR MisrRY v. DINSHAW Enori Kar- 

KARIA, 28 Bom. L. R. 1334; A. I. R. 1927 Bom. 29; 51 B. 

167 949 


Part performance, agreement given effect te, See 
-REGISTRATION ACT, 1908, 6.17, cL, 2 (6) 691 
a 


EMPEROR, 27 Cr. L. J. 1244; A. I. R. 1927 Pat. 89 


burden of proof is on the accused. 
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Parties—Mortgage suit. See MORTGAGE 11 


-- 


—;,.— —— Suit by reversioner challenzing alienation by 
Hindu widow, See O. P. O., 19045, O. 11, a. G6 819 


Partition sult—Decree, invalid a. to some defend- 
ants, effect of. See IÉXECUTION OF DECREE 927 


Penal Code (Act XLV of 1860), 5: 25. See PENAL 
Cope, 1860, s. 477-A 599 

S. 34—Co-accused, liability of—Common 
intention, necessity of. 

An accused cannot be held guilt: of the acts com- 
mitted by a co-accused, under the provisions of s. 34, 
Indian Penal Code, where there is no evidence of a 
common intention, Pat Hem Cranpra fear 

$s. 34, 302—Murder in furtherance of 
common object—No evidence as to actual culprit 

—Liabtlity of all conspirators. 

A woman who had been declared unchaste or kari 
and who had left for her father's house came into the 
possession of her husband and three of his relations. 
The next day she was found dead in a pitin a canal. 
The tracks of these four men ran to and from the 
spot where the dead body was found: 

Held, (1) that the onus was heavily on the accused to 
rebut the presumption of their guilt for abduction and 
murder of the woman and if they did not discharge 
this burden it was open tothe Court to convict them; 

(2) that though there was no evidence as to who 
actually committed the murder, the four persons 
having taken the woman out with the knowledge and 
with the purpose that one of them should murder 
her the murder was done in furtherance of the common 
intention of all and all the four were guilty of murder 
as principals under 8. 34, Penal Code. S BUKSHAN v. 
EMPEROR? 27 Cr. L. J. 1265; A. I. R. 1927 Sind 85 113 
————— 8. 79. See PENAL Cope, 1860, s. 312 594 


— $$. 96, 100, 103—Right of private 
defence—Burden of proof— Both parties prepared 


for fight, effect of. 
On the plea of private defenc^ of property the 








that he caused injuries to the onposite side in the 
his property. 

In thecase ofa free fight for which both sides 
have come prepared there can be no right of private 


. defence of his property, he must show that it NE 


defence either on one side or the other, and it makes 


no difference who was the attacking party. 

When a batch of men are deteimined to vindicate 
their tights or supposed. rights by unlagvful force, 
and they engage in a fight with fen who on the 
other handare equelly determined to vindicate’ by 
unlawful force their rights or supposed rights, no 
question of self-defence raises. Neither . side : is 
trying to protect itself but each side ig trying to, get 
the better of the other. Pat FanuaN KHAN v. Em- 
PEROR, 5 Pat 520; A. I. R. 1926 Pat. 433; 27 Or. L. J. 
1322 394 
——^ 8. 97— Private defence of property, plea of, 

when available. 

Before an accused can set up a plea of private 
defence of property, he must prove that the pro- 
perty was his property and that he was actually in 
peaceful possession of it. A mere right to have 
Pod restored by a Civil Court does not justify 
an individual in taking the law intc his own hands and 
rely on à plea of private defence of property S Ew. 
PEROR v. SULLEMAN KHaN,-27 Cr. L. J, 1347; AL R. 
1927 Saad 92 467 
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ss, 103, 304. — Private-defencetof property, 
limits of——Bona fide belief, “effect of—*Attempt to 
commit burglary—-Causing of death in self defence, 
legality of. . < A 
The right of private defence of property tô the 
extent of cnusing death arises not only when the 
house is broken into but when amattempt is made to 
break into the house. Rs nof the intention ef the ' 
law that the right to defend property is available only . 
when the thief has already effected entry, for property 
may be protected by preventing his entry into a 
house as well as by attacking him after he has effected 
entry. ic 
A person who, honestly believing that a burglar is 
attempting to break into his house,causes the death 
of another person who turns out not to be a burglar 
does not commit any offence, inasmuch as death fs 
caused only in the exercise of the right of private de- 
fence and the limits of the right are not exceeded. 
C EuPEROR v. ALI Mes, 43 C. L. d. 532; A. I. R. 1926 


P 


Cal. 1012; 27 Cr. L. J. 1287 183 
———— S, 114. See PENAL Cops, 1860, s. 397 181 
ss. 114, 302—Murder- -Cirewmstantial 


evidence— Conviction for abetment on circumstantial 

evidence, when proper. ee 

Where an accused is convicted not of murder Lut 
of abetment of myrder a greater amount of circum- 
stance would be required to show that though the 
accused was not the real murderer yet he had planned 
and abetted the murder. Pat Dinamaxt  UpAIPAL 
RAM TEWARY v. EMPEROR, 27 Or. L. J. 1297 241 


* 

8s. fs » 148, 324— Private ferry— Richt 
by prescription, whether can be acquired —Maintain- 
ing one's right tosfevry against wrongful interference 
whether amounts to rioting— Private defence. 

A person is not entitled to claim a monopoly to a 
right of ferry by prescription or by any other meang 
than a grant from the Crown. 

A person cannot be convicted of rioting where he 
merely maintains his legal right to ply a ferry in hig 
own gh&t against wromgful interference by rival ferry 
owners. Pat Anwar ALIY. EMPEROR, 27 Cr. L. j 

01291; A. 1. R. 1927 Pat. 96 * 187 


———— 88, 147, 341, 352, 366, 498— C». P. C. 
(Act V of 1898), ss. 288, 297— Rioting with intent to 
abduct married woman for purposes of forced 
shag deat intercourse Conviction based 
on finding of simpte abduction, legalit — 
tod i MB rego, b P= ane 
Certain persons were charged with an 

under s. 147 ofthe Penal Code ui the e 
that they were members of an unlawful assemb] y and 
in prosecution of the common object of the assem bly 
namely, to abduct a certain woman with intent that 
she would be com@elled, or knowinf it to be ‘likely 
that she would be compelled, to marry somebody else 
against her will committed tiating*and thereby cem? 
mitted an offence under s. 147 of the Penal Code 
Tfey were also separately- charged with offences 
under ss. 366 and 498 of the Penal Code in respect o 
the same occurrence. In his charge tothe Jury the 
Judge stated that if the Jury held that the woman 
was compelled bythe accused by force to go from 
her husband's boat, where she happened to be at the 
time of the occurrence, then such abduction only, even 
in the absence of ax intent that she may be compelled 
to marry any person against her will or to have 
illicit intercourse ewith any person, would amount to 
offences under ss, 341 and 352 of the Penal Code, 
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The Jury €ound that the accused were not guilty 
under s. 366 or s.498 ofthe Penal Code but they 
found them guilty of having committed an offence 
punishable under s. 147 of the Penal Code: : 

Hefd, (1),that having regard to the specific charge 
under s.147 ofthe Penal Code the common objec 
specified therein vas not of such a misleading 
- description that the *&ocusef could be said to have 
. been handicapped in their defence or not to have 

really known what case they had to meet; 

(2) that the provisions of s. 238 of the Cr. P.O. 
applied to the pase andit could not be said that the 
conviction of the accused under s. 147 of the Penal 
Code was illegal ; 

(3) that no prejudice had beenecaused to the 
accused and that the Judge's charge to the Jury did 
Wot amount to a misdirection. OC Torar ALI v. Em- 
PEROR, 53 O. 599; A. I. R. 1926 Cal. 1059; 44 C. L. J. 
239; 27 Cr. L. J. 1314 386 
———— 8$. 174. See CONTEMPT or Court 57 


———— 8 176—U. P. Land Revenue Act (III 
of 1901), s. 46—Zemindar realising more than record- 
ed rent—Duty to give information to officers con- 
cerned —Requisition by officer, necessity of-—Con- 
viclion, legality of. 

The mere fact that a zemindar realised more than 
the recorded rent árom his tenant for a long time 
without giving information “about it to the officials 
concerned does not render him lidble to be convicted 
for an offence under s.176 of the Penal Code, read 
with s.46 of the U. P. Land Revenue Act inasmuch 
as under the latter provision he is n@t"legally bound 
to give the information to the epublic servants con- 
cerned in the absence of a requisitipn for such infor- 
mation from a publie servant. A BUuDH SINGH v. 
Emperor, L. R. TA. 199 Cr; 27 Or. L. J. 1367; A. I. 
R. 1927 All. 111 487 


— —— 88. 183, 185, See Cr. P. O., 1898, s. 195 
: 6 


21t—Cr. P. C. 21898, ss. 288, £76 

—Complaint—Dismissal under s. 208— Prosecution 

of complainant, when justifiable—Complaint bye 

Court—Prima facie case, necessity of. 

A Court should not make a complaint for a pro- 
Secution under s. 211, Penal Code, where there 
are not sufficient materials before it to show that 
there is a prima facie case against the accused. The « 
mere fact that a complaint was dismissed by a Ma- 
gistrate summarily under s. 203, Or. P. C., will not 
throw the burden on the complainant to prove thaf 
his complaint was a reasonable and honest one, and 
justify & complaint by the Court for & prosecution 
for an ofence under s. 211, Penal Code. A Din Mo- 
HAMMAD v. Emperor, 27 Or. L. J. 1345; A. I. R. 1927 
All. 107 e 465 


e— — — 88, 300,» 302-+Murder—Dhatura poisoning 
' Conviction for murder, legality of—Sentence of 
death, when appropriate. uL. 
* Though a person accused of murder by adminis- 
tering Berar poison oan be convicted under s. 302, 


Maias. dtes 5. 
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ss. 300, 302—Murder—Provocation— 

No premeditation—Death sentence, propriety of. 
Where murder has been committed on provocation, 
without any premeditation, in the heat of passion, it 
1s not necessary to inflict the death penalty. A 
ABDUL ALIM v. ÉMPEROR, L. R.7 A. 186 Or; 27 Cr. 
L., J. 1392; A. I. R. 1927 All. 105 608 


—— — 88. 300, 304 —Ezceptions-- Burden of proof 
—ÁAecused's statements and circumstances, whether 
can establish exception. 

Although under the Evidence Act the burden of 
proving an exception under the Penal Code is on the 
accused person, it does not follow that the circum- 
stances together with the accused person's statement 
cannot be sufficient evidence to establish the excep-. 
tion in his favour. A MANGALIA v. Emperor, L. R. 7 A. 
187 Or.; 27 Or. L. J 1395; A. I. R°1927 All. 119 707 


— — — 8. 302 
* See PENAL Cong, 1860, s. 34 113 

See PENAL Cops, 1860, s, 114 241 
—$.302—Murder—Judge if can pass inade- 

quate sentence when he does not believe verdict of 

Jury—Duty to refer to High Court. 

Jia Judge accepts a finding of murder there are 
only two penalties and he cannot pass jnadequate 
sentences. Where hedoes not believe the yerdict of 
the Jury it is his duty to refer the cage to the High 
Court. © ARAJALI v. Emperor, 30 O. W. N. 376; 27 
Cr. L. J. 1254 í 102 
—-—— $8. 302, 390-——Robbery with murder— 

Conviction by trial Court—Appellate . Court— 

Reasonable doubt—Verdict of Jury as to robbery if 

can be interfered with—Conviction of murder, 

legality of —Inconsistent orders, propriety.of. 

An Appellate Court is bound by a well-established. 
principle of law not to interfere with the verdict ofa 
Jury if it is one which could be arrived at by an 
honest man and the Jury had been guided accurately 
by the Judge in matters of law. But, where. the 
accused are charged with robbery with murder, even 
though under such circumstances that the murder 
and robbery constitute one offence und could have 
been committed only by the same persons, the Appel-. 
late*Court is bound to consider the case under s. 302 
separately and to acquit the accused of murder if 
there is reasonable doubt though it could not inter- 
fere with the verdict of the Jury that the accused 
were guilty of robbery. A JIA Lar v. EMPEROR, 27 Or. 
L. J. 1355; A. I. R. 1927 All. 108 75 
———— S8. 341,352. See PENAL Cops, 1860, d 

LÀ 


. 6 
— —— — SS, 342, 79 —Cr. P. C. (Act V of 1898), 3. 89 
—Arrest by private person—Unlawful detention-- 
Offence, nature of. 
Sgction 59 ofthe Or. P. O. makes it compulsory for 
a Person arresting another person to take him to a 
Police Officer and to make him overto such Police 
Officer or, in the absence of a Police Officer, to take 
him to the nearest Police Station. 
Where, therefore, a person arresting another person, 
instead of taking him to a Police Officer or to the 





Penal Oode, even though his primary object was only nearest Police Station, keeps him unnecessarily in his 
to stupify the victims and to rob them inasmuch 88 * own custody without making any effort to hand him 


he must be held to have done the act with the 
knowledge that he was likely to cause death, the 
question whether death sentence should be passed 
depends on the circumstances of each case. A KHELA- 
wan v. EMPEROR, L. R. 7 A.188 Or, 27 Or. L. J. 1400; 
A. J, R. 1927 All, 104 


over to the Police, he is guilty of an offence under s. 


342 of the Penal Code and is not protected by the pro- 
visions of s. 79 of the Code. Pat Anant Prasad Ray 
v. EMPEROR, 27 Or. L. J. 1378; 8 P. L. T. 204 594 


ss. 3643, 366--Seduction, meaning 
whether refera to first connection only. e 





efi 


potd, 
J. C. (Kennedy, A. J. C., dubitante) — 





not to 
unmasr,éd girl. 

When a man has induced a girl, while in the cus- 
tody of her parents, to surrender hef chastity to him 
and thereafter induces her to leave the protection of 
her parents and live with him in a condition of con- 
cubinage not sanctioned by law he commits an offence 
under 8.366, Penal Code. S PEssuMAL v. EMPEROR, 27 
Or. L. J. 1292 188 
— ———  $& 366. See PENAL Oops, 1560, s. 147 386 


S, 376—- Rape — Conviction on uncorro- 
borated testimony of woman, legality of. 

It is very unsafe to convict a person for rape on 
the testimony of the woman alone without substantial 
corroboration. R Maung Ba TIN v. Emperor, 5 Bur. 
L. J. 112; 27 Cr. L. J. 1281; A. I. R. 1927 Rang. 67 

180 
S. 379-— Sale of trees by Chairman of 

Municipal Board—Purchaser cutting down and re- 

mov trees before confirmation of sale by Board— 

heft. 

A Municipal Board passed a resolution authorising 
its Chairman to sell certain trees. The trees were 
sold by aWetion and were purchased by the accused. 
Before the sale was confirmed by the Board the 
accused, being apprehensive that the Board may 
be moved to rescind the sale, commenced to cut down 
and remove the trees:, 

Held, that the accused hot having been notified at 
the time of the auction that the sale was subject to 
confirmation by the Board could not be presumed to 
have known that he had no title to the trees till 
such confirmation and that, therefore, he could not 
be said to have been guilty of theft in cutting down 
and removing the trees. A FARuQ Hussain v. EMPEROR, 
L. R. TA. 140 Cr; 27 Or. L. J. 1313 385 


——— $8. 384, 385, 511—Attempt to commit 
exitortion-—Charge under s. 884 with s. 511, legality 
of. . 

A charge under s. 384 read with s. 511, Indian 


we@Peyal Code, is not bad inasmuch as the limitation in 


8' 511 relates only to such offences as attempts to 
commit murder or suicide or to obtain illegal grati- 
fication, which are expressly punishable under other 


sections of the Code, and there is no such express provi- , 


sion in the Code for punishing an attempt at extor- 
tion. Pat Hem CHANDRA SINGHA v. EMPEROR, 27 Cr. L. 
J.12£4; A. I. R. 1927 Pat. 89 " 60 
———— §& 890. See PxNAL Cops, 1860, s. 302 475 
—— —— $8, 392, 404— Robbery, gist of. 

Under r, 238 of the Madras Criminal Rüles of 
Practice, in a trialon charges of robbery and murder, 
the charges should be tried separately.» It is irregular 
for a Sessions Judge to try both charges together,*the 
first with a Jury and the second with jurors sitting 
as assessors. M MouNIYAN, Im re, 27 Cr. L. J. 1368; A. 
I. R. 1927 Mad. 243 488 
ss, 397, 398,114, scope of —Companions 

of actual offender, liability of— Abetment of offence 

under s. 898—Charge for dacoity, whether accused 
can be, convicted for abetment of robbery—Alteration® 
of charge. ‘ 

e ste 398, Penal Code, does not by itself create 
an offence but merely lays down a minimum punish- 
ment for attempted robbery or for dacoity of a certain 





mda, 
Sections 397 and 308, Penal Code, apply only to 


. GENERAL INDEX, . 


: 1135 


Penal Code—contd. 


the person actually armed amd cannot be utilised 
as against the companions of the actual éffender who 
themselves are not armed with deadly weapons at the 
time when the substantive eoffence, is committed. 
Neither can a man be convicted of abetting an dfflence 
«ender s. 398, Penal Code. 

The fact that an accused hasebeen charged with 
dacoity does not necesfwily 
guilty of abetment of robbery. R NGA Pu v. TMPEROR,, 
5 Bur. L. J. 103; A. I. R. 1926 Rang. 207; 27 Cr. L, 
J. 1285 181 


- 88,405, 409— Criminal mis-appropriation 

— Transfer of amount in accounts, effect of— 

Pledge of bong antrusied for sale, whether criminal 

breach of trust. 

A person to whom a pond is endorsed for the pur- 
pose of selling the same and remitting the proceeds 
to the endorser, commits an offence under s. 409, 
Penal Code, if he pledges the same with another and 
utilises the amount borrowed for his own purposes 
though the claim of the endorser is subsequently 
satisfied. 

In order to constitute criminal misappropriation or 
breach of trust it is not necessary thatthe accused 
must have actually taken tangible property, such as 
cash from the pogsession of another to his own. A 
dishonest transfer of an, amount*from the account of 
another person to the accused’s account may constitute 
criminal misappropriation. L RAM OHAND GUCRWALA v. 
EMPEROR, A. I. R.1926 Lah. 385; 27 Or. L. J. 1383 599 


e 
S. 49$. Intention, meaning | of-—Kmnow- 
ingly taking risk of causing damage—Damage caused, 
whether Vitentienal. 

A person who causes damage to a neighbour's 
tree by knowingly letting his own tree fall in the 
direction in which the neighbour's tree is standing, 
though his object in doing sois to protect his own treeg 
standing in the other directions, is guilty of ‘inten- 
tionally’ causing damage to his neighbour's property. 





Pat KHOBHARI SINGH v. EMPEROR, 27 Or. L. J. 1285 
M : 181 
Ss. 426, 430 -Mischief, what con- 


stitutes—"Dininution of the supply of water for 

agricultural purposes," meaning of. 

Every person has a perfect right to do a particular 
act upon his own land and no one can complain of it, 
until some injurious consequence follows from it. 
Ás soon as Such a consequence follows the injury and 
not the original act becomes a cause of action ina 
charge under s. 430, Indian Penal Code. 

In the case of mischief caused to an irrigation 
canal which is Government Property, it is not neces- 
sary to prove injury caused to the zemindtirs taking 
water from that €anal and to profe actual damage 
resulting therefrom. 

The words “diminution dÉ the supply,of water fot 
agricultural purposes" in s. 430, Penal Code, refer to 
aCtual utilization of the particular water by particular 
persons who are deprived of it by the mischief com’ 
plained of and not to the use to which such water ig 
put byethe accused and, therefore, the fact that the 
water was used by the accused also for agricultural] 
purposes does not take the case outof s. 430, Penal 

ode. 

A diversion of,water by an accused for purposeg 
of his own though in some cases of a like nature for 
which it was imtended falls within » 430, Penal 
Oode, and similarity of use of water does not makq 


validaté a verdict of: : 
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it fall under, s. 426, Penal Code. S JUMPEROR v. Ltk- 
MAN. 27 Cr., L. J. 1233; A. I. R. 1927 Sind 39 49 
— 8. 430—Mischief—Diversion of water 
— Bona fide dispute as to right to use water—Con- 
vicgion, legality of. . 
The conviction of a person for an offence under s 
430, Penal Code, is not proper where there is | 
dispute regarding the righ} to use water which is 
pre-eminently a matter forthe Civil Courts to decide. 
-A GULAB SINGH v. EMPEROR, 27 Or. L. J. 1354; A. LR. 
1927 All. 112 474 
-— ss. 465, 471— False document,’ ' mean- 
ing of—Dishenesty or fraud, necessity of. -= 
Dishoutsty or fraud is a necessary ingredient in 
the offences punishable under ss. 469 and 471, Penal 
wenn cannot be convicted of fabricating a ‘false 
document’ where his object’ is simply to clear up 
matters and notfraudulent and no wrongful loss or 
gain is caused to any person thereby. Pat Suparsan 
BEHARA v. EMPEROR, 27 Or. L J. 1263; A. I. R. 1927 
Pat. 87; 8 P. L. T. 104 111 


gs. 467, :471—Forgery-—Antedating . of 

document, when amounts to forgery--Dishonest 

antentionemecessity of. l 

Antedating of a document, where there is np evl- 
dence to show that ,the act was done with the inten- 
tion of causing wrongful gain or loss to any one does 
not amount to forgery. Pat EMPEROR v. GOBIND SINGH, 
5 Pat. 573; A. l. R. 1926 Pat. 535; 27 Cr. L. J. 1308; 
8 P. L. T. 133 252 
La 8,477-À. See ORDINAL Pueefbung 599 


usc $8, 477-A, 405, 409, 25—' Intent to 
defraud, meaning of—1ssuing fake statutory report, 
whether ‘fraudulent'—Actual deception, whether 
necessary—Falsification of documents—Preparation 
of entirely new false document. — — |. | 
The expression ‘intent to defraud implies deceit and 
consequent injury or intended injury, i.e., the infringe- 
ment or intended infringement of some legal right 
possessed by the person deceived. It does no? neces- 
‘sarily imply that the Person deceived should be 
ived of property. . 
pa A eE of a false statutory report of a company 
calculated to deceive the public and intended to 
induce them to invest their money in the company 
which they would not otherwise have invested is an 








act done ‘with intent to defraud, Within the meaning ° 


-A, Penal Oode. 
ee feared to the accused is not necessary tocon- 
stitute his conduct fraudulent. PM 

In a prosecution of the officers of & company who 
igsued a false statutory report, for an offence under 
B. ATT-A, «Penal Code, it is not necessary for the pro- 
Becution to prove that any persop or persons were 
actually deceived, it being quite s cient if it is prov- 
ed that the report pad that tendency, 

Section 474-A, Penal Code, does not presuppose the 
existence of a document, but applies also to the pae- 
aration of an entirely new document which is fal&e. 
L Ram OHAND airy v. EMPEROR, À. I R. 1926 eae 

Lied: 
3 e. ii e re 8. See Penat Cops, 1800, s. 147 386 
uu 8 499—Defamatory statement contain- 
ed in. pleadings—Privilege—Good faith. | 

In India criminal liability in respect of defama- 
‘ton ig determined exclusively by the provisions 
of the Pegal Oode. A. defamatory statement 
whether made in a pleading df otherwise, falls 
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y 

within the purview of s. 499 of the Pe: and is 
not absolutely privileged. In such a e ques- 
tion of importance to be considered is that of good 
faith, Pat Kanu SINGH v. KAPEROR, 7 P, DL. T. 587; 
A. I. R. 1926 Pat. 425; 27 Or. L. J. 1320 392 
S. 49 9, Excep. Ill—Defamatton-— Criticisms 
on conduct of public servaut—dMis-statement of facts, 

effect of-—Defence of fair comment, scope of. 
Defamatory allegations cannot be justified on the 
ground of fair comment when they are based on 
mis-statement of facts. A BmaawaN Das v. EMPEROR, 
27 Cr. L. J. 1861; L. R. 7 A. 201 Cr; A. I. R. 1927 





All. 116 481 
-= s, 500—Defamation—Publication, what 
constitutes—Communication to specified ^ person, . 


whether necessary—Imputation of insolvency, if 

per se defamatory. 

Per Rupchand, A. J. C.—In the case of a libel 
it is not necessary for the prosecution either to allege or 
to prove that the act of the accused was directed at 
communicating the libel to any specified person or 
persons orthat the libel, as a matter of fact was 
brought to the notice of such person or persons; if 
is sufficient to prove that the accused intentionally 
did any act which had the quality of communicating 
n x third person or persons generally phe alleged 
1D6&ei. . 

The swearing of an affidavit containibg defamatory 
words before a Court Commissioner and uging it in 
Courts, is suffieient publieation of the defamatory 
words. i 

An imputation of insolvency against a person in 
the way of his trade is perse defamatory. $ BHIKA 
CHAND v. EMPEROR, 27 Cr, L. J. 1276; A. I. R. 1927 
Sind 54 , ° 124 
— $& 500—Defamation, what constitutes— 

Host asking guest to leave —Offence. 

The Criminal Law is not meantto punish every 
insult, however grievous, offered by one person to 
another in the course of social relations. 

The essence of the offence of defamation is some 
sort of an imputation calculated to harm the reputa- 
tion of some person. 

Accused gave a feast to the members of his brother 
hoof to which he also invited the complninazt, 
When the complainant sat down to the feast he was 
asked by the accused to leave the place. He left and 
prosecuted the accused for an offence under s. 500 of 
the Penal Code: 

Held, that no imputation of any sort calculated to 
harm the gomplainant’s reputation having been made 
by the accused, he was not guilty of an ‘offence under 
s. 500 of the Penal Code. A FAQIR JULAHA v. EMPEROR, 
L.R.7 A. 164 Or; 24 A. L. J. 893; A. I. R. 1926 All. 
711; 27 Or. L. J. 1380 606 
-—.-— 9511. See Pansat Cops, 1860, s. 384 60 


Possession—Person in possession without title — 
Dispossession by another—Right to be restored to 
po88ession., . . 

A person who has been long in possession qf pro- 
erty though unable to make outa valid title thereto 

18 entitled to be restored to possession if he is 





edispossessed by another person who is not able to 


show a better title to the property. Pat Bobua Gana 
DERI v. ÁSHEOKE SINGH, 0 Pat. 765; A. L R. 1927 Pat, 
1 


—— — — Waste and jungle lands—Possession presumed 

to be in rightful owuer-—Presumption as to Record of 

, Rights, nature *f—Clash of presumptions—gutting 
. e 


+ e 


+ 


BAGE. - 
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wild grass, if amounts to adverse possession —Evidence 

Aet (I of 1872), s. 114, presumption under, nature of. 

Waste and jungle lands should be deemed to be in 
the possession of therightfulowner, solong as no 
one else can prove possession. 

The mere cutting of wild -grass, where it is not 
regarded as the exclusive property ofany one, is not 
&n act of possession or dispossessign. 

The presumption relating to Record of Rights 
attaches to the correctness of the entry therein, and 
the presumption unders, 114 of the Evidence Act 
relates to the existence of certain facts. The pre- 
sumption that possession of waste landsis with the 
rightful owner does not consequently, clash with an 
entry inthe Record of Rights in favour ofanother. CG 


“ NANDA Kumar Das v. Empap ALI, 44 C. L. J. 265; A. I. 


R. 1927 Cal. 49 “ 849 


Practice— Agreement by plaintiff to abide by state- 

n of a witness, effect of—Oaths Act (X of 1873), 

s. 11. 

Where a plaintiff undertakes to abide by the state- 
ment of a particular person and that person on 
solemn affirmation gives evidence against the plaintiff, 
the suit may be dismissed. L OHET Ram v. BHUP EY 

lisregard of statutory provisions, effect of. 

Wheres the Legislature provides that an officer 
may not act of his own motion but only under the 
direction.of a superior authority, if he acts in dis- 


-obedience of such provision if cannot be held that 


hə is acting within his jurisdiction. 

Where a Statute lays down a specific rule as to the 
manner in which an inquiry is to be held and juris- 
diction to be exercised, an inquiry held by & superior 


, authority cannot be held to be a proper substitute 


for the procedüre laid down by law. C MAHABUNNESSA 
BIBI v, SgORETARY OF STATE FOR INDIA, 53 O. 561; A.I. 
R.-1926 Cal. 1064 334 
Duty of Court to take cognizance of ques- 

tions which cut at root of controversy. See TRANSFER 

or Property Act, 1882, s. 59 280 

—— Finding that neither party's case is true, 
legality of, 

A. Court is entitled to come tothe conclusiqn on 
the evidence that neither party has come with true 
allegations and that the truth lay between the 
respective allegations of the parties. A BHUKHAN 
SINGH v. Jacarpuo Kort 814 
Judges power to find truth though not 

revgaled by either party. 

A Judge of factis entitled to give duee weight to 
the evidence’ adduced by the parties and to draw 
his own inference which may be inconsistent with 
the case of either party, for itis his duty to sift the 
truth and not to be pinned to the svidence of a party 
in order to defeat the ends of justice. C NaNDA 
Kumar Das v. Euban Aut, 44 O. L. J. 265; A. L° R. 
1927 Cal. 49 849 


Precedents—Decision not applicable, followed— 
Revision. See O. P. O., 1908, s. 115 376 
, Guty of subordinate Courts follow 
their own High Courte. 
A subordinate Court is bound to follow the rulingse 
of the High Court to which it is subordinate even 











to 


' though there are rulings of other High Courts to the 


contrary and it would be exercising its jurisdiction 
rightly in doing so. A Ram Samar v. MADAN LAL- 
KANHAIYA LAL, 24 A, L. J, 490; A, I R.1926 All. 376 


14 


GENERAL INDEX. ° 


1137 


Precedents—concld. . 


———— Rulings of Chief Courtof Lewer Burma, 
whether binding on High Court—Stare decisis— 
Letters Patent (Rang), cls. 17, 18—Burma Laws Act 
(XIII of 1898), s. 13 (2), effec, of —' Law' meaning of. 
Held by the Full Bench —(Cunliffe J., dissenting’: — 
he decisions of the Chief Court of Léwer Burma 

are not absolute authorities binding on the High 

Qourt of Rangoon on e githerethe Original or the, , 

Appellate Side. : 4 
Per Rutledge, C. J.—Though the decisiong of the’ 

Chief Court are not absolute authorities yet they are 

conditional authorities of the highest value to which 

the greatest weight and respect mast be attached 
and the principle of stare dicisis should We applied 
to these decisions in no narrow or technical spirit. 

Per Cunliffe, J—The High Court of Rangoon in 
the exercise of its ordinary original jurisdiction aud 
inits appellate jurisdiction is bound by the authori- 
tative reports of decisions of the Chief Court of 

Lower Burma. R Ma Mya v. Mg Tue, 4 R. 313: A. 

I. R. 1927 Rang. 4 526 


—— —— Stare decisis, doctrine of —Practice—D iviston 
Bench doubting correctness of Full Bench decision 
—Special Bench, constitution of. 

Courts are not bound to apply the doéftrine of.stara 
decis$s where cases on the subjectare very rare and 
there is no likeMhood of an alteration of the law 
affecting many titles. 

Per Sanderson, C. J.—Where a Division Bench 
doubts the correctness of a Full Bench decision by 
which the Diwision Bench is bound and the Division 
Bench considé;% that the matter should be considered 
by a Bench specialéy constituted the practice is for 
the Division Bench to bring the matter to the notice 
of the Chief Justice and to consult him as to the pro- 
priety ofa Bench being specially constituted to con- 
sider the matter. © ENaTuLLAH v, Kowsyer ALI, 44 
O. L. J. 194; 310. W., N. 14; A. I, R.1926 Cal. 1153 

e i 220 


Pre-emption. See MORTGAGE 28 


————— Custom, proof ,of--Riwaj-i-am, entry in, 
valuesof—Pre-emptor associating stranger in suit, 
effect of. 

An entry in 4 riwaj-i-am recording a custom of pre- 
emptionis prima facie proof ofthe existence of the 
custom. The mere fact that long before the viwaj-i- 
am was prepared the village in question was settled 
with a single person is not sufficient to destroy the 
presumption arising from such entry. 

If a plaintiff who has a right of pre-emption associe 
ates with himself persons who have no such right ha 
becomes disentitled from claiming pre-emption. A 
DWARKA SINGH v. Sugo SHANKAR SINGH, 24e A. L.J. 
1021; 48 A. 810; 4. I. R. 1927 All. 168 1007 

among AMuhamadans of Bengal. 

The right of pre-emptiom under, the Muhammadan 
Law is recognised amohg the, Muhdmmadans of 
Bengal. C Hasmag RaBMANQ. ALI AZHAR, 44 O. L. J. 
162; A. I. R. 1926 Oal. 1237 198 

Pre-emptors  title—Relation back to 
date of sale—Purchaser—Right to profits from dato 
of sale to dispossession by pre-emptor, 

Where a pre-emptor is substituted in place of A 
purchaser the pre-emptor's right relates back to the 
date of the sale in favour of the purchaser, and the 
latter is not, therefore, entitled to the profits of the 
property, from jhe date he was put jn possession 


G , under his purchasa until tha pre-emptor waa subs 
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stituted in his place.. A Monawwap MUSTAPA HUSSAIN 
Kuan v. Sg RAM 803 
Sale or mortgage—Oral ad- 

quissibility of. — * 

In e suit for pre-emption it is open to the plaintiff 
to show from circumstantial or oral evidence that th 
transaction in dispyte although ostensibly a mort- 
. gage is reall? asale. SA Syutxu Usman v. MOHAMMAD 

SuArr Kuan 989 
` —— sale price’ not fired in good fatth-—Fair 
market value-—Burden of proof. 

In a suit for ere sa asa the burden of proof of the 
market value othe property lies on the plaintiff. If 
neither party gives evidence, the plaintiff can only 
obtain a decree for pre-emption upon payment of the 
sum, if any, admitted by the defendant to be the 
market value or failing that,the sum mentioned in 
the deed. O RAMPAL SINGH v, SHANKAR BAKHSH s 

f 5 
Prescription, whether right to ferry can be 
acquired by. See PENAL Cope, 1860, s. 147 187 


Presidency Small Cause Courts Act (XV of 
1882), Gh. Vil. See C. P. C., 1903, s. 24 371 


Pesidency,Towns Inso.vency Act (Ill of 1909), 
S. * 9.—Application for adjudication by a creditor, 
necessary contents of—Statement by agent tht his 
master has suspended. paymeyt—Notice of suspension. 
It is absolutely necessary thatean application by 

a creditor for the adjudication of a debtor as insolvent 
on the ground that an available act of insolvency had 
been committed must definitely allege ghat available 
act or acts of insolvency were sam Bd as detailed 
in 8.9 of the Presidency Towns*Insolvency Act. It 
is not sufficient to make some vague allegations in 
the petition and then endeavour by means of evidence 
to prove that certain available acts of bankruptcy 
have been committed. 

A statement by the agent that his master has sus- 
pended payment is not a notice of suspension of pas- 
ment by the debtor, as an agent in the ordinary 
course has no authority witlfin the general scope 
of his agency to commit angact of insolvency on behalf 





evidence, 


of his principal. B Murau K. R. V. ALLAGAMeA CHET- 9 


TIAR v. NAGINDAS BULOHAND OUHINov, 28 Bom, L. R. 
680; A. I. R. 1926 Bom. 383 : 431 


———— § 10. See PROVINCIAL INsoLvENOCY Aor, 1920, 
s. 72 (1) (2) . 1 
—— — SS. 36, 118-—Irregulatfiy— Procedure—A fii- 

davit. 
- An application under sub-s. (1) ofs. 36 of the 
Presidency Towns Insolveney Act for the examina- 
tion of an insolvent may be made either by a credi- 
tor or by the Official Assignee, but an application 
under sub-s.(4) or sub-s. (5) must be made by the 
Official Assignee only and cannot be made by a 
creditor. 
* Where sugh an &ppl&ation is made by a creditor it 
cannot be entertained at all and the case cannot be 
regarded merely as one*of irregularity under s. 118 
ofthe Act. C SiTagaM  KBEMKA v. Harrpux FATER- 
PURIA, 30 O. W. N. 914; A. I. R 1926 Cal. 1097 723 





1920, s. 72 (1), (2) 


Privy Councli—Concurrent findings of fact—Inter- 
ference. f 
The Privy Council will not interfere with con- 
current findings of fact’ unless very definite and ex- 


plicit grounds are assigned for that interference, 


. INDIAN CASES. 


— $, 102. See PROVINCIAL lwsoLvENOY Act, | 
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The rule is not the less applicable because the Sub- 
ordinate Judge relied mainly on the oral evidence in 
the ease and the High Court based its finding on 
some documentary evidence. P C BHAGWAN SINGH v, 
ALLAHABAD BANK, Lro., A. I. R. 1926 P. C. 125; (1926) 
M. W. N. 949; 3 €, W. N. 907; 31 C. W. N. 154; 24 L. 
W.908; 531. A. 268; 48 A. 763; 38 M. L. T.15 901 


Probate and Administration Act(V of 1881), 
S. 69 — Expression “person claiming to have any 
interest in the estate of the deceased," scope of— 
Widow claiming maintenance in testator’s estate, 
right of, to enter caveat. 

A person who is entitled to any portion of the 
estate of a deceased person has an interest within 
the meaning of s. 69 of the Probate and Administration . 
Act. It is not necessary that he should claim through the 
testatorin order to enable him to opposethe grant of 
Probate of the Will Lf a person is likely to suffer by the 
grant of the Probate of a forged Will oran invalid Will, 
hé has sufficient interest to enter a caveat. 

A Hindu widow, therefore, who claims the right to 
maintenance from ihe estate devised by the testator 
is entitled to oppose the grant of Probate. 

Per Waller, J.—The words ‘claiming to have any 
interest in the estate of the deceased’ in s. 69 cf the 
Probate and Administration Act are intenged to bear 
the same meaning as the words 'having or pretending 
interest in the (personal) estate affected by a Will' in 
the English Act. M JAMMI HANUMANTEARAO,U. ARATHA 
LaTOHAMMA, 24 L. W. 502; (1920) M. W. N. 785; 51 M. 
L. J. 563; A. I. R. 1926 Mad. 1193; 49 M. 960 259 


s. 90—Mortgage by administrator—Per- 
mission of Court subsequently obtained, sufficiency of 
—Burden of proof of compliance with formalities— 
Sanction—Lssential elements of transaction not con- 
sidered —N on-disclosure, effect of —Court trying suit 
on mortgage whether and when can go behind sanc- 
tion, 

He who relies upon & permission necessary under 
law for the validity of any transaction in his favour 
must discharge the burden strictly by proving. that 
his case comes within the protection of law by com- 
plying with the requirements prescribed by law. . 

Tiere is a distinction between the position ôf. 
person who, relying upon a permission of the Court 
necessary under s. 90 of the Probate and Adminis- 
tration Act forthe validity of a transaction, subse- 
quently enters into the transaction and that of a 
person who has already staked his money by entering 
into a transaction in contravention of the section and 
thereafter® tries to secure a recognition from the 
Curt with retrospective effect. 

The previous permission referred to in s. 90 of the 
Probate and Administration Act which enables an 
administrator to *mortgage the estate implies that 
tha% should be a sanction of all the essential elements 
of the mortgage transaction, such as the stipulations 
as regards interest, as they affect the burden imposed 
upon the estate. A mere bald sanction to mortgage 
is not sufficient. : 

The permission granted under s. 90 of the Probate 
and Administration Act must be strictly construed. 

A non-disclosure, while obtaining permission of the 
Court, of full particulars or of material and essential 
elements ofthe transaction or of the conditions, to be 
incorporated in the intended mortgage, as afso of 
the circumstances leading to the intended mortgage, 
will entitle the Court trying a suit based on such 
mortgage, even*though executed with pergission, 


ad? 


"Y. * e 
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éo go behind'such permission and give relief not 
only against the stipulations for payment of in- 
terest and compound interest but also against other 
stipulations and conditions which may affect the 
Court generally to take into consideration all such 


circumstances as may show that the transaction was 6 


not overboard, but was one which actually operated 
to put the lender in a position-to make the best of 
the embarrassing situation in which the administration 
was placed or that it was unfair or unreasonable in 
some other way so as to justify the interference with 
its terms. N Jatpalv., Rewaram, A. I R.1937 Nag. 57 

6 


———— 8& 90 (3)—Administrator—Permission to 
sell, whether | includes permission to mortgage— 
Mortgage without leave of Court- -Beneficiaries! right 
to be made parties to suit on mortgage—Multiplicity 

- of suits—Court, duty of. 

The leave of a Court for the sale ofa praperty for 
a particular amount does not authorise an adminis- 
trator to mortgage the property for an amount larger 
than the estimated value of the property and without 
any necessity being shown for such a large sum 
being raised on the mortgage. 

Where a mortgage created by an administrator is 
sought tp be enforced against the interests of the 
beneficiaries also, and the beneficiaries apply to the 
Court to be made parties toasuit on the mortgage 
alleging that the administrator has committed a 
breach of trust in mortgaging without leave of the 
Court, the Court should implead them as parties to the 
suit ewon though the plaintiff does not wish them to 
be brought on record. A Court should not lend its 
aid to the committing ofa breach of trust. 

The ebject of correct procedure is to enable all dis- 
putes to be settled once for all in a properly con- 
stituted action, and not to leave parties to a multipli- 
city of suits, which in the end can only produce 
utter confusion. 

The rule that a mortgagor cannot derogate from 
his grant does not apply where the interests of 
bemeficiaries are involved and they contend that the 
mortgagor has committed a breach oftrust againse 
them. B CHANDRI ÁYAL ABDUL HAJI SAJAN V.,ÀBDUL 
{SARIM LanBHAI SHET, 28 Bom. L. R. 1360; A. I R. 1927 
Bom. 49; 51 B. 16 915 


Procedure—Importance to be attached to procedure. 
Procedure is but the machinery ofthe law and as 
such too much importancecannot be given to form if 
it tends to defeat justice. N SHAKURKHAN v. BUDHAN, 
A. L R. 1927 Nag. 95 e ° 658 


Promissory note. See HINDU Law—-JoINT FAMILY 
872 





for antecedent or cogtemporancous debt, 
whether operates as discharge of debt— Pwo-note 

wunenforceable—Right to sue on original debt. * 

An insufficiently stamped promissory note cannot 
bò admitted in evidence as an acknowledgment of 
the debt set out in itself, but it may serve as an 
acknowledgment of a prior and pre-existing inde- 
pendent debt. 

When a promissory note is taken for an antecedent, 
pr contemporaneous debt, the execution of the pro- 
missory-note does not discharge the debt, but only 
susyends the creditor's ordinary remedy on the debt 
during the currency ofthe promissory note until it 
matures oris enforced. 

Ifthe promissory note is unenforeeable in law, the 
ordinary remedy on the original debi is revived and 


: 6 
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oe L DIMAN v. SAUDAGAR Mat, A. T. R. 1927 Lah, 
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ig enforceable provided it is not barred py limitation. 
M GorALA PADAYACHI v. RaJAGOPALA NAIDU, (1926) M. 
W. N. 757; A. I. R. 1926 Mad. 1148 75 


Provincial Insolvency Act(V of 1920), £ 2 (1) 
(d) —Hindw Law—Joint family— Insolvency of 
father— Shares of sons ip goint family property, 
whether liable to said e : j E MA 
Where a Hindu father becomes insolvent and the 

joint estate of himself and his sons vests in the 

Receiver in insolvency, the latter is entitled to sell 

the joint estate including the sharee of the sons in 

order to liquidate the father's debs which are not 


immoral. Pat CHAIRMAN, District BOARD v. SHEODUT? 
SINGH, 5 Pat. «76; A. I. R. 1926. Pat. 438; (1926) Pat. 
321 f 364 

ss. 4, 5 3—A pplication to set aside 


fraudulent transfer—Ux parte proceedings—Suit 

for declaration, maintainability of. 

A Receiver in insolvency applied to the Insolvency 
Court under s.53 of the Provincial Insolvency Act 
for adjudicating certain transfers made by the insol- 
vent to be fraudulent and to cancel the same. Notics 
was issued to the transferee and though here was due 
service, she did not appear and the case was hehrd ex 
parfe and decided against her on the merits. She 
applied to have the eg parte otder set aside-but her 
application wasedismissed. She then instituted a 
suit in the Civil Court for a declaration of her title to 
the property in dispute : 

Held, tha@pthe suit was barred by the provisions of 
s. 4 of the Provincial Insolvency Aot. A KANIZ FATIMA 
v. NARAIN SINGH, 28 A. L.J. 897; A. I. R. 1927 All. 66; 
49 A. T1 ° 1001 


$. 10—Judgment-debtors jointly and serer- 
ally liable under decree for over Rs. 500—-Debts 
of each, whether exceed Rs. 500—Petition for ad- 
judication, maintainability of—Separate appli- 
cations, whether necessary. 

Where several persons are jointly and severally 
liable under a decree in respect of an amount in 
excesseof Rs. 500 each of them can rely on the decres 
as showing that his debts exceed Rs. 500 for the pur- 
poses of s. 10«f the Provincial Insolvency Act, though 
the decree is the same against all the debtors. L Gurt- 
LAM Harpar v. MaxGAL Sen-Des Ras, A. I, R. 1926 Lah. 
235; 27 P, L. R. «49 425 
-—————— S. 10 — Petitioner making out prima 

facie case—-Adjudication—F'raudulent concealment 

of assets, question of, stage for enquiring into— 

Failure to keep account books, effect of. 

When a petitioner has made out a prima facie 
ease for his insolvency he should be adjudged in- 
solvent and the question of Top concealment 
of assets, if any*is to be,gone into later on. 

The failure to keep acgount books does not ipso 
facto disqualify a man froh béing declared an ina 


olvent. L GANESHI Lan v. DWARKA Ram, 27 P.L. R, 
34; A. I. R. 1927 Lah.27 °- 9QO 
—————-$.10 (b)—Application for insolvency 


filed before arrest in execution—Subsequent arrest, 

effett of. 

An arrest in execution of a decree in order that it 
may form the basis of an adjudication of insolvency 
must precede the application for insolvency. A sub- 
sequent arrest does not confer on the petitioner a 
right to continue an applieation filed before the 
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s. 16%-C, P. C. (Act V of 1908), O. XXI, r. 63 

—Suit by dttaching creditor to set aside order in 

claim ‘proceedings—Insolvency of judgment-deltor 

— heave of Court, whether essentiai—Want of leave, 
effect? of Decree, whether nullity, 

A suit by an attaching creditor for a declaration 

that the property attached belongs to the debtor and 


-that an alienation ‘by the lattes fs ineffective as against 


his attachment, though no remedy is sought against 
the property of the debtor, is a suit in respect of what 
is alleged to be the property of the insolvent within 
the meaning of & 16 of the Provincial Insolvency Act 
where the dgbtor is an insolvent and cannot, therefore, 
be instituted against the insolvent debtor without leave 
of the Court, even though an order ifcefaim proceed- 
ings has been passed against the attaching creditor. 

The fact that no leave is obtained does not, how- 
ever, render the decree passed in such a suit a nullity, 
where no objection was taker to such want of leave. M 
None NARASIMHAM v, DexEPUDI SUBRAMANIAM, A. I. R. 
1927 Mad. 201 446 


S. 20. See PROVINCIAL INsoLvENCY Act, 1920, 


5. 09 516 


$. 28— Permission granted to creditor to > 


institute suit’ against ansolvent—Decree, whether can 

be executed against property of insolpent. z 

A permission granteđf under g 28 ofthe Provincial 
Insolvency Act to a creditor to institute a suit against 
the insolvent, does not necessarily cover permission. 
to execute the decree obtained in such suit against 
the property of the insolvent in the ,hgfida of the 
Court or the Receiver. A Brsar INDER SINGH v. 
OHARAN SINGH, 24 A. L. J. 755; ASI. R. 1926 ri 

4 
=m $, 33— Proof of debts—Debts not barred 
on adjudication, whether can be proved after they 
are time-barred, 

Debts which are within time on the date ofthe 
adjudication ef the debtor as an insolvent can be? 
proved in insolvency even though they become time- 
barred before they are actually proved. O DAMODAR 
Das v. HAMID RAHMAN, 3 O. V. N. 793; A. I. R, 1926 


Oudh 621 . 74 
- S 37—Annulment of axi judication-— 
.Amount collected by Official Receiver, whether can 


be distributed amongst creditors. I 

When an order of adjudication of % person as in- 
solvent has been annulled, the préperty of the per- 
son who was sought to be adjudicated cannot be dis- 
tributed by the Official Receiver amongst the creditors. 
He can only take out of the amounts realised by him 
such amount ss he has spent and his costs and also 
the commission on the amounts realised and the rest 
ofthe amounts should remainin his hands for the 
benefit of the debtor who waseought fo be adjudicat- 
ed as insolvent. M AmnuNaGiRI MubALIAR v. OFFICIAL 


Re@ziver or NgxrH Ahcors (1020) M. W. N. 950 1060 
naam S, 538. See'PROVINCIAL INSOLVENCY ACT, nee 
5. 4 ER 1001 


—— — SS, 53,68-—Sale by Hindu father for 
himself and sona—Insolvency—sSale set aside against 
Reéeiver—Interests of sons, whether affected-—ppli- 
cation by sons under 8. 68, whether maintainable. 
On the adjudication of a Hindu father as insolvent 

the Receiver made an application under s. 53 of the 

Provincial Insolvency Act to set aside a sale of cer- 

tain property which had been affected by the insol- 

vent inciuding the interests of his sonn the property. 

The sale was set aside and the sons of the insolvent 
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subsequently applied to the Court under s. 68 of thé 
Act objecting to an order of the Receiver with regard 
to the disposal of such property: 

Held, that the fact that the sale by the insolvent 
had been declared voidas against the Receiver did 


9 not show that it was not binding on the interests of 


the sons and that the sons had, therefore, no locus 
standi to make an application under s. 68 of the Pro- 
vincial Insolvency Act. M PANDNIVIRANNA v. MARUDU- 
GULA VENKATARAMMAYYA, A. I. R. 1927 Mad. 232 1065 


- $$. 59, 20—Suit for damages for 
breach of contract—Defendant adjudicated insolvent 
after decree— Decree, appeal against, whether main- 
tainable by Official Receiver—Suit by insolvent for 
return of deposit on contract for sale of goods— 
Decree against insolvent-—A ppeal by Official Receiver 
—Sale of goods—Deposit, person in default whether 
can recover, 





Where pending an appeal against a decree for 
damages for breach of contract, the appellant becomes 
insolvent, the Official Receiver has no right to con- 
tinue the appeal. 

Where, however, an insolvent sued for return ofa 
deposit made with the defendant alleging that it was 
made to be appropriated in a certain manner when 
certain contingencies happened in respect ofa con- 
tract for sale of goods and that the defendant was ' 
not entitled to retain the money as he had not given 
the goods which were the consideration for the de- 

osit : . 

Held, that the deposit under the circumstances was 
the insolvent’s property which vested in the Official 
Receiver under s. 20, Provincial Insolvency Aet, and 
the Official Receiver could, therefore, appeal against 
a decree, dismissing the suit to recover the deposit. 
M DnRuRvas J. SUBBARAYAR & Bros. v. MUNISWAMI 
Iyer & Sona, (1926) M. W. N. 797; 51M. L.J. 613; 
A.I. R. 1926 Mad. 1133; 50 M. 161 516 


—— —— 8. 60. See O. P. O., 1908, s. 60 1046 


«———-8.72 (1), (2)—Borrowing by undischarg- 
ed bankrupt — Conviction—Private person, whether. 
can fie complaint—Initiation of prosecution, mode 
of— Preliminary inquiry by Insolvency Court, neces- 
sity of —Presidency Towns Insolvency Act (III of 

» 1909), ss. 10, 102. 

Section 102 of the Presidency Towns Insolvency Act 
applies only to a person who has been adjudicated ae an 
insolvent uneler that Act. 

Held, per Sukrawardy and B. B. Ghose, JJ., (Duval, 
J., dissenting),—Section 72, sub-s. (2) of the Provincial 
Insolvency Act, 1920, lays down the only mode in which 
& person accused of an offence under the first sub-section 
of theesaid sectibn can be proceeded against, and no 
prosécution for an offence under the first sub-section 
can, therefore, be initiated without the Insolvency 
Court making a preliminary inquiry aud sending the 
a for trial to the nearest Magistrate of the First 

888. 

Per Duval, J .—Section 72, sub-s. (2) of the Provincial 
Tasolvency Act, 1920, only lays down the procedure 
which the Court may adopt when it determines tc™ 
prosecute foren offence under this section, and qoes 
not take away the right of a private party to prosedute 
on his own motion ifhe is aggrieved by what has 
occurred. C A. T. GaNaULY v. E. L. Watson, 44 C. 
L. J. 350; 53 O. 928; 27 Or. L. J. 1268; A. I. R. e12% 
Cal, 149 118 
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Provincial Small Cause Courts Act (IX of 1887), 

eo: 35—C. P. C., 1908, s. 24—S5uit instituted in 
Court having Small Cause powers--Transfer of 

Judge—Successor not exercising Small Cause powers 

—Suit tried on Regular Side—Appeal, whether lies. 

A Small Cause suit was instituted in the Court of 
a Sub-Judge with Small Oause “powers. It was 
transferred by the District Judge to the Court ofa 
Munsif under s. 24 of the O. P..C. The Munsif was 
subsequently transferred and his successors had no 
Small Cause powers. The District Judge thereupon 
made an order that certain suitsincluding this 
particular suit should be tried by the Munsif as 
Regular Suits and the Munsif also made an order 
transferring the suit from the Small Cause Side to 
the Regular Side of his Court and thereafter the 
» suit was tried as a Regular Suit: 

Held, that the order made by the Munsif trans- 
ferring the suit from the Small Cause Side to the 
Regular Side was made unders.35 of the Provincial 
Small Cause Courts Act and the suit must, therefore, 
be deemed to have been tried asa Regular Suit and 
the decision therein was consequently open to appeal. 





A ALLAH DAKSH v. KARIM BaxsH, 24 A. L. T. 968: 48 
A. 818; A. I. R, 1927 All 95 512 
— Sch. H, Art. 2—Haecution of | decree— 


Attachment of moveable property —Property handed 

over bys sipurddar to  judgment-debtor-—Sipurddar 

directed to pay value of property into Court—Suit by 
sipurddar to recover value of property, whether 
cognizable by Small Cause Court. - 

Certain moveable property was attached in execu- 
tion of a decree and was made over to the plaintiff 
as sipurddar, The latter made over the property to 
the judgment-debtor and was, therefore, directed by 
the Court to pay its value into Gourt. He complied 
with the order of the Court and then instituted a 
suis to recover the amount paid by him from the 
judgment-debtor and the decree-holder on the allega- 
tion that if was in pursuance of an agreement between 
the defendants that he had made over the property 
attached to the judgment-debtor: 

Hetd, that the suit fell within the purview of Art. 2 
of Sch. II to the Provincial Small Cause Courts Act 
“and, was, therefore, exempted from the cognizange of 
a ‘Small Cause Court. A BALWANT Sines v. Har Jas, 
24 A. L. J. 886; A. I. R. 1927 A11. 27 976 


——————— — Art. 2—Suit by purchaser at 
rent sale for recovery of money on ground of dis- 
possession, whether of small cause nature. 

A fuit solely for refund of the purchgse-money 
based on wrongful dispossession. p? the Collector 
directed only against the Government and the land- 
holder who brought the properties to sale without 
impleadiug the claimant as a party, is misconceived 
and unsustainable. . e 

A. suit by a purchaser at arent “sale of a holdfng 
under the Madras Estates Land Act for refund of 
his purchase-money on the ground of wrongful dis- 
possession by the Collector eomés under Art. 2 of 
Sch. IJ, Provincial Small Cause Courts Act. M 
KuTHALA MUDALIAB v. VENKATA REDDIAR, A. I. R. 1927 
Mad. 253 726 


————— ————— Art.  7—Swit by landlord for 
enhancement of rent, whether of Small Cduse nature. 
A Suit by a landlord for enhancement of rent 

comes within Art. 7, Sch. II, Provincial Small Cause 

Courts Act, and is, therefore, not cognisable by a 

Court of Small Causes. M ANDI MocbaN v, MOHIDEEN 

Maara Bivi, A. I. R. 1927 Mad. 226 2 


e . ? 
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e JAWAHAR Sixag v. SUNDER 


H41 . 


| 
————— Sch. 1l, Art. 8—‘House rent, whether 
includes rent for shop—' House, meaning of.” 
A suit for recovery of rent éorthepccupation ef a 
shop is a suit for recovery of house rent, withfn the 


gmeaning of Art.8 of Sch. II ofthe Provincial Small 


Cause Courts Act. e 
The word ‘house’ is tiged if the said Article in, ita: ^ 
widest possible sense as meaning a building that is. 
adopted or may be adopted for residential purposes. 
A AHMADI BEGUM v. GIRRAJ KISHORE, 25 A. L. Taag 
° 4 
Art. 35—Suit to ' recor orna- 
ments presented to bride's father at time of betrothal, 
nature of—surisdiction of Small Cause Court— 

Matntainability of suit. . 

A suit to recover ornaments presented to the fathtr 
of a girl on the occasion of her betrothal to the 
plaintiffs son on the allegation that there has been a 
breach of the betrothal agreement is nota suit for 
recovery of compensation for breach of the contract 
for betrothal butisa suit for return of specific goods 
and does not fall within the purview of Art. 35 of 
Sch. IL to the Provincial Small Cause Oourts Act. 
Such a suit is, therefore, cognizable by aSmall Cause 
on. Insueh acase the ornaments do nof become 
the stridhan of the girl and her father is liable to be 
sued for the return of the ornaments. A Cukbr Lar 
v. JAWAHIR Lat, Asl. R. 1927 All. 160 1052 


Punjab Courts Act (VI of 1918), s. 41—Ad»verse 
ee an of adverse title, necessity of. 
Inference &f%dverse possession from the mere fac- 

tum of physieal pessession unaceompanied by any 

proof of a claim to hold as of right is an error in 

law. L Sone rav. Bacay SINGH, A. L R. 1927 Lah, 39 

870 

— —— S, 41—F'inding of fact—Second appeal—In- 
terjerence. 

e here a conclusion arrived at by the first Appellate 
Court is permissible on the facts established, it will 
not besinterfered with on second appeal even if a 
different conclusion on those facts is possible. L 
INGH 876 

S. 44. See Limitation Acrt, 1908, 8,5 892 
S, 44«—Anppellate Court—Setting up new 

case, legality of—Reviston—Interference—C. P. C. 

(Act V of 1908), s. 116. 

An Appellate Court cannot set up an entirely new 
case for a party and if it does so it acts with mate- 
rial irregularity justifying interference with its deci- 
sion in revision. L POHLA SINGH v. JAMAL DIN, A. I. 
R. 1927 Lah. 73 867 


Punjab Exclse Act (1 of 1914), s. 61 (1) (a)— 
Foreign alcohol, whether included in “rectified 
spirit"—Possessfon of foreign alcbhol—O ffence. 
The expression “rectified spirit" includes absolute 

alcohol of a foreign origin afidéa pérson ip possessiofi 

of such aleohol beyond the quantity permitted is 
guilty of an offence under # 61 (1) (a) of the Punjab 

Excise Act. L EMPEROR v. Narain Das, 7 Lah, 341; A 

J. R. 1926 Lah. 517; 27 P. L. R. 502; 27 Or. L. J. 1311; 

8 Lah. b. J. 613 255 


Punjab Tenancy Act (XVI of 1887), s. 50— 

‘Tenant’, definition of. 

Whatever bethe meaning ofthe term 'tenant' else- 
where in the Punjab Tenancy Act, in s. 50 of the Act 
it means a pesca ma having been a tenant has been 
disposeessed from his tenancy. L HARI SHANKAR v. 
Nazır Kuan, A. I R. 1927 Lab, 35 875 

e 
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å a 
8.» 59—dJoint tenancy~Line of one of 
joint acquirers dying out—Succession. 

Tg cases of succession to an occupancy holding, as 
against the landlord, the joint tenants of a holding, 
even though it was nob held by their common ancestor 
are to be regarded aga single tenant, and as long as 

-any of, them *or the*descgewdants of any of them 
survive, the landlord cannot claim in the share of 
any tengnt whose line has died out.  L Kisuwa v. 
PHUSA 871 


———— $8. 59,77 (3) —J'urisdiction of Civil and 
Revenue’ Courts—Occupancy tenant, death of— Suit 
by ‘landlords to recover possessigng-Suit, whether 
cognizable by ° Civil Court—Joint tenancy and 
i OEEO distinction between—Survivor- 
ship. 

When ina suit instituted ina Civil Court a plea 
is raised which necesgitates a decision as to whether 
an occupancy tenancy exists, that question must 
be decided by a Revenue Court under the proviso to 
8. 77 (3) of the Punjab Tenancy Act. 

‘There is a distinction between a joint tenancy and 
a tenancy-in-common, the test being whether definite 
shares have been specified, and itis only in the case 
of a joint tenancy that the principle of survivofship 
applies sg ; 

An occupancy tenant sold his ogupancy rights to 
two brothers and the deed of sale recited that one of 
the vendees had purchased one-third and the other 
had purchased two-thirds of the holdi After the 
death of one of the vendees without issue the land- 
lords sued to recover possession ®f his share in the 
holding. The descendants of the other vendee resist- 
ed the suit onthe plea that the two vendees had 
become joint tenants of the holding and that after 
the death ofone of them the descendants of the 
other succeeded to his share in the holding by sur- 
vivorship: a . 

Held, (1) that no question as to the existence of an 
occupancy tenancy required decision in the cade and 
the suit was, therefore, cognizable by a Civil Court ; 





(2) that the two vendees of the occupancy holding * 


had become tenants-in-common and that, therefore, 
the principle of survivorship did not ‘apply. L Jar 


Karan v. NATHU Ram, A. I. R. 1926 Lah. 338; 8 Lah.. 
339 


L. J. 425; 27 P. L. R. 519; 7 Lah. 332, 


— — $, 77 (3)—Suit partly friable by Revenue 
Court—Jurisdiction of Revenue Court. 

Where one of the claims in a suit is exclusively 
triable by a Revenue Court, the suit as a whole should 
be tried by the Revenue Court by virtue of proviso 
tos. 77 (3) of the Punjab Tenancy Act. L Hart 
SHANKAR ° Nazir Kuan, A. I. R. 1927 Lah. 35 875 

4 


4 
Railways Act (IX of 18904, s. 72—Risk Note B— 
elioss of goods—Burqer» of proof-— Wilful neglect’ 

—Omission to lock and stal waggons and to take 

other precautions, if wilful neglect. 

eIn the case of non-delivery of goods entrusted to a 
Railway Company for carriage the onus of proof of 
lossof goods is on. the Railway Company. . 

A Railway Company is guilty of ‘wilful neglect’ if 
it does not introduce effective measures for protecting 
loaded goods trains from the attacks of thieves and 
fails to take the precaution of locking and sealing the 
waggons containing the goods. N Anpeny. G. LP. 
Raipway, ON. L. J. 152; A. LR. 1925 Nag. 489 236 
ss. 77, 140—Loss of ‘goods consigned 
to Railway Company . for earriage--Damages, suit 

$ 





* 
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e 
for—Notice, service of—Notice to subordinate officer, 
whether sufficient. 

Under s.77 of the Railways Act read with s. 140 
of the Act a notice must be given to the Agent of the 
Company before % suit for compensation for loss of 
goods consigned to the Company for carriage can be 
entertained. Notice.to a subordinate officer of the - 
Railway Company is not a sufficient compliance with 
the provisions ofthe law. 

Where, however, ib can be shown that a notice of 
claim for loss of goods addressed to a subordinate 
officer of the Railway Administration did actually 
reach the Agent within the time prescribed by law, 
it would bea sufficient compliance with the require- 
ments of the law. 

The fact that a particular officer is appointed by the 
Agent to investigate into and settle claims for lass 
of goods does not show that the Agent has delegated 
his power to receive claims to such officer. Pat 
Hast INDIAN RAILWAY Co. v. BHIMRAJ SRILAL, 5 Pat. 
488; A. I. R. 1926 Pat. 413 767 
———— 88.77, 140—Notice to Trafic Manager, 

sufficiency of—Loss of complete package, what 

constitutes—'Wilful neglect, meaning of. 

A notice addressed to the Traffic Manager of a 
Railway Administration who is authorised, by the 
Agent to dispose of claims preferred relating to goods 
delivered for carriage is a sufficient notice within 
the meaning of ss. 77 and 140 ofthe Railways Act. 

There is loss of a complete package where the 
whole of its contents are lost even though the cover- 
ing remains. 

Where a Railway Administration over-carried a 
consignment, delayed in re-despatching the same and 
had not taken sufficient care to prevent abstraction of 
the contents : 

Held, that its conduct amounted to ‘wilful neglect’. 
O MAHABIR PERSHAD v. SECRETARY OF STATE FOR INDIA, 
3 O. W. N. 869; A. I. R. 1927 Oudh 1 742 
— ——— Ch. VIl—Risk | Note—' Loss, destruction or 

deterioration,’ meaning of—Loss of goods—Burden 

of proof—Suits for non-delivery and misdelivery. 

The words ‘loss, destruction or deterioration’ are ., 
not fsed in the Risk Notes in a different sensé to 
that in which they are used in Ch. VII of the Rall- 
ways Act. ; 

‘Loss’ includes loss by the carrier as well as loss to 
the owner, and a suit, wbether it be for the misde- 
livery of the goods or for their non-delivery isa suit 
for the losg of the goods to the owner. Where, fhere- 
fore, loss of g@ods is alleged by the plaintiff in a 
sult against a Railway Administration, it is not ne- 
cessary forthe latter to allege the loss of the goods 
much less to prove it by independent .evidence. 

ere a plaintiff in a suit for non-delivery or mis- 
delévery does not &llege loss of goods, it is open to 
the Railway Administration to admit the loss and to 
require from the plaintiff proof of the circumstances 
which made the Railway liable under the Risk Note. 
L Gosiwp Raw-Bvaui MAL v. SECRETARY OF STATE FOR 
INDIA, A. I. R. 1926 Lah. 596 946 


eRangoon High Court—Appellate Side Rules, r. 5. 
See LIMITATION Act, 1908, Scu. I, Art. 151 689 


Rangoon Rent Act (Ii of 1920), s.18—Ref (ence 
under s. 18—Chief Judge of Rangoon Small Cause 
Court, whether ‘Court’ or ‘persona designata'—H gh 
Court's power to revise. : 

The Chief Judge of the Rangoon Small Causg Court 

when exercising the pewers vested in him by s 18 


* 


= —— w -— 
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e T 
of the Rangoon Rent Act, 1920, exercises those powers 
not asa Court but as a persona designato, and the 
High Court has, therefore, no jurisdiction to revise 
his decisions in respect of reference under s. 18 ofthe 
Act. RH. A. Aziz v, Kiryosoy, 5 Bdr. L. J. 117; 4 R. 
.804; A. L R. 1927 Rang. 1 902 


Registration—Unregistered document, admissibility 
of, to prove collateral purposes. ‘ 

An unregistered mortgage document is admissible 
to prove what the mortgagee is prescribing for. M 
Govinpan NAYAR v. KAIPUNTHIL AMMED, À. I. R., 1927 
Mad. 92; 25 L, W. 327 195 
—— —, whether notice. 

Though registration~is not by itself a notice, it 
affords a comparatively easy method of discovering 
the existence of prior mortgagees. R A. L. R.M. Cuzr- 


TIAR Frem v. L. P. R. OngrrIAR Firm, 4 R. 238; A. E 


1926 Rang. 199 


Registration Act (XVI of 1908), s. 17—Com- 
promise embodied in decree—-Terms relating to 
extraneous matters—Hegistration, whether necessary. 
Where' a compromise is embodied in a decree, then 

even with regard to matters which are extraneous to 

the matter jn dispute in the particular suit, the terms 
of the compromise are admissible in evidence and 
cannot be objected toon the ground that the com- 
promise was not registered. Such a case falls within 
the provisions of s.17 (2) (6) of the Registration 
Act. A TurLsui Duss v. BHAGWATI PRASAD, A. I. R. 
1927 All. 156 1069 


of 


:$. 17—HEarnest money of Rs. 100 or more 


paid up—Agreement to sell, compulsory registration 


Where earnest money has been paid to the amount 


of Rs. 100 or upwards an agreement to sell becomes 
compulsorily registrable. L Kansur Ram v. Bars 


NATE 


890 
S. 17— Transfer.of Property Act (IV of 


1882), s. 100—Loan-—Agreement by lender that loan 
may be recovered from àmmoveable property—Regis- 
tration, whether necessary—Agreement to pay com- 
” mission in perpetuity—Clog on equity of redempygon. 

In consideration of a loan which plaintiff advanced 
to certain persons who intended to starta ginning 
factory, the latterexecuted a document in favour of 
the plaintiff which gave tothe plaintiff the right to 
obtain a certain commission on the gross income of 
the factory, in perpétuity. There were also provi- 
sions in the document binding the borrowers not to 
remove the factory, but to get any futffre partners tp 
enter into 4 similar agreement. It was further pro- 
vided that |in certain events the properties of the 
factory would be liable for certain moneys and that 
under certain contingencies the lendersewould begat 
liberty to recover a certain amount frdm the machinefy 
of the factory or from the borrowers: 

Held, (1) that the document purported to create an 
interest in àimmoveable property and required re- 
gistratign under the provisions of s. 17 of the Re- 
gistration Act and not being registered could not be 
given effect to ; 

that if the effect of the document was to create 
an equitable charge upon the factory within the 


meani 
same r 


of s. 100 of the Transfer of Property Act, the 
ult followed inasmuch as the document was 


unregistered ; 

(3) that.ifihe document was 4 change on immove- 
able progerty; the provision for a commission to be paid 
to the -plaintif in-perpetuity notwithetending the ren 
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Registration Act- -eontd, . ; 
payment of the loan amounted to a clog oh the equity 
of redemption and could not be enforced. B AMRATLAL 
GoRDHANDAS v, KmsHavLAL KutsnpaseParEL, 28 Bem, 
L. R. 939; A. I. R. 1926 Bom. 495 . 696 


3917 (1) (b)—Documegt reciting previous 
agreement, when requineg regifiration-* Tests of comer. . 
pulsory registrability— Declare, meaning of—Com- - 
promise of mutation proceedings, binding nature of. 
Per Kanhaiya Lal, J.—A petition of compromise of 

mutation proceedings which states that a com- 
promise has been arrived at and préceeds to recite 
the terms in which the settlement has beef arrived 
at is not compulsarily registrable under the provisions 
of s. 17 of the Registration Act inasmuch as it merely 
recites a settlement which’ has been arrived at ard 
does not by itself create, declare or extinguish any 
right. A É 

Ww here such a compromise hag been acted upon by 
entry of names in accordance therewith in the 
revenue papers it'is not open to either party to 
resile from it as itis binding on them as a family 
settlement. 

Per Ashworth, J.—For the purpose of applying s. 17 
of the Registration Act each particular document 
must Be considered on the merits. It is necessary to 
considér the purposes ofthe parfies to the document 
as indicated by the«danguage of the document. Where 
the purpose ofa document in mentioning a previous 
agreement is to define the same and to show that the 
parties intendgibe agreement thus defined to be acted 
upon then the document must be held to be one 
declaring aright, title or interest within the mean- 
ing ofs.17. A SfiEoBARAN PANDE v. KISHUN PRASAD 
PANDE, A. I. R. 1927 All. 92 86 


————— § 17 (1) (b)—Lease deed—Subsequent 
documents giving up possession and agreeing to treat 
lease deed as null and void—Compulsoyy registra- 
ton, necessity of-—Unregistered documents, admissi- 
bility of, for secondary purposes. 

Afew weeks after the execution of a lease deed 


sor a period of three yea, the parties to the deed 


passed two documents between each other by one of 
which the lessee agreed that the land will thereafter 
beconsidered to be in the possession of the lessor, 
that the lessee shall have no right to the remaining 
period except that ise was to be allowed to remove the 
timber which he h&d stocked therein within four 
months, and that the rent note which had been 
passed was to be considered null and void. The 
other document passed by the lessor recited the fact 
that the lessee had agreed to give up his right in 
respect ofthe rentnote and that the latte, should 
deliver possession within four months. The trial 
Courts held that tMe docugents amounted merely to 
an agreement to surrender and were not compulsorily 
registrable. On appeal to thé Bigh*Courts : 
eld, (1) that the documenta read together extingu- 
ished the right created by the*original lease and were 
compulsorily registrable under s.17 (1) (b) of the” 
Registration Act; 
(2) that they could not be admitted in evidence at 


*all even as evidence of an agreement to surrender the 


lease. B Narotrampas LALLCBHAI PaTEL v. Bar DHAN- 
LAXMI, 28 Bom. L. R. 1152; A. I. R. 1926 Bom. 573 
. 426 
S, 17 (2) (V)—Agreement between co-owners 
to divide propertwg in certain shares; whether com- 
pulsorily registrable—Right to obtain another 
document, whether may be implied, < 


Sa E 
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Registration Act—contd.' 
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An agre&ment for consideration between three 
co-owners to divide their. joint property in certain 
unequal sharesedoes :fot itself convey any interest in 
propérty'and does not require registration. . 

it is not necessary to bring.a document within thé 
exempting s, 17 (wv gf the Registration Act that it 
' tust expressly “state that efiother document will be 
. executed. 

If a document is ineffective without another docu- 
ment and the document by itself does not convey any 
property, there is an implied undertaking to execute a 
further document. M Ramacuanpra  CHARYULU v. 
RaNGACHARYULU, 91 M. L. J. 418; A. I. R. 1926 Mad. 
1117 . dh 39 


-——— $8. 17, 49--Transfer of Property Act 
(IV of 1882), s. 55 (6) (b)—Agreement to sell immove- 
able property-—Earnest money, payment of —Registra- 
tion, whether necessary. 

Where a purchaser of immoveable property has paid 
earnest money under an agreement for the purchase 
of'the property, the agreement creates an interest in 
immoveable property by virtue of the provisions of 
8. 99 (0)(b) pf the Transfer of Property Act and re- 
quires registration under the provisions of s.17 of 
ihe Registration Act. ? 


If such an agreemfnt happens to be unregistered . 


it is inadmissible in evidence in a suit for specific 
performance relating to the property. agreed to be 
sold. P.C. Dayan SINGH v. INDAR SINGH, A. I. R. 
1926 P. C. 94; 24 A. L. J. 807; (1926) M . N. 602; 3 
O. W. N. 634; 24 L. W. 396; 44 C. L. 4.97; 7 P. L. T. 
661; 28 Bom. L. R 1372; 51 M. L.J. 788; 31 CO. W. N. 
125; 93 I. A. 214; 28 P. L. R. 10 . 508 


—— —- $8. 17, 49—Transfer of Property Act 
(IV of 1882), s.. 69— Equitable mortgage—Agreement 
to deposit tile-deeds— Subsequent letter evidencing 

, deposit— Registration, whether necessary. 


. 
' Where in pursuance ofa memorandum of agree- 
ment to execute an equitable mertgage by deposit of 
title-deeds to secure a loan on a promissory note, a 
letter was written by the dsb 
ments were being sent with the intention of delivering 
and depositing the same as per the memorandum : 
Held, that the two documents must be taken to- 
gether and when so read, they created a charge on im- 
moveable property under s. 17, ^l. (b) Registration * 
Act and were inadmissible in evidence without regis- 
tration. M ARUNACHALLAM v. JAGANNATH PILLAI 
(1928) M. W. N. 804; 94 L. W. 659; A I. B. 1926 
Mad. 1188 872 


———- 88. 17 1) (b) 49—Sale—Agreement to 
re-contey, unregistered, admissibility of—M ortgage 
or sale—Rule dgainst perpetuitie#—A greement to re- 
convey to vendor or heirs at any time, validity of. 

e Held, per Shah andaC8yajee, JJ.—When a regis- 

tered deed of sale of immoveable property worth 

Rs. 100 or over is passed. and as part of the sahe 

transaction and not as an independent transaction the 

vendee executes an unregistered agreement to re- 

convey the property to the vendor on payment of a 

certain sum of money, the latter document is inadmis- 

sible. in evidence for want of registration under s. 17 

(1)(b) and s.49 of the Registration Act where the 

transaction constitutes a mortgage, but is admissible 

in evidence where the transaction is a bona fide sale 
with a contact for re-purchase. ] 
Per Macleod, C. J.—The questién whether an un- 
registered agreement passed under such circumstances 
La 
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tor stating that fhe docu- 
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is admissible in evidence or not is not capable ofa 
direct affirmative or negative answer. 

Where two parties agree beforehand that one party 
shall sell immoveable property to the other and that 
the purchaser sall agree to re-sell the property at a 
price to be tendered by the vendor within a certain 
time, the latter agreement to be contained in a 
separate document, when the relative documents are 
executed, they evidence not one transaction, but two 
transactions. The sale-deed passes the title absolute- 
ly to the purchaser, and the agreement to re-sell in no 
way limits his rights as owner. But when the parties 
intend to create a mortgage the ostensible vendor does 
not lose all interest in the property and the sale-deed 
and the agreement to re-convey do evidence a single : 
and unseparable transaction. 

Held, per Fawcett and Madgavkar, JJ.—An agree- 
ment tore-convey property to the vendor or his heirs 
dt any time on receipt of the consideration mentioned 
in the deed of sale is not void as offending the rule 
of perpetuities. B Harxisanpas BHAGWANDAS v. Bar 
DHANU, 28 Bom. L. R. 954; 50 B. 566; A, IL R. 1926 
Bom. 497 F.B. 634 


ss. 17, cl. 2 (5), 49—Relinguishment by 
legatee of interest in immoveable property in lieu of ' 
cash-—Agreement te execute re-conveyance — Docu- 
` mentof release, admissibility im evidence without 
` Tegistration— Part performance, doctrine Qf—A gree- 
ment given effect to—Sale-deed mot executed—Suit 
by legatee for recovery of property relinquished, 
maintainability of. l ih 
: Where, in a suit by a legatee for recovery of 
certain immoveable property bequeathed to him, the 
defendant who was in possession of the esttte relied 
upon an unregistered document by which the plaintiff 
received a cash consideration for the lands bequeathed 
to him and relinquished his rights therein and agreed 
to re-convey the lands: : 

Held, (1) that the agreement since it contemplated 
the execution of another document, was admissible in 
evidence without registration; : 

(2) that though the sale-deed contemplated was not 
executed part performance of the agreement by gay-^ 
ment and acceptance of the consideration was a valid 
defence to the claim ofthe plaintiff. M NrwMAGADDA 
SESHAYYA v. OHERUKURY MEENAKSHAMMA 6 
————— $, 28. See Aera Tenancy Act, 1901, s. 97 

52 
S. 28-—Inclusion of property merely to 
give jurfsdictgon to Sub-Registrar to register—Inten- 

*tion to evade law—Validity of document—Question, 

whether can be raised in appeal. 

The question whether the registration of a mort- 
gage document is invalid on account of thé inclusion 
of ên item of property merely for the purpose of 
giving jurisdiction to the Sub-Registrar to register 
cannot be allowed to be raised for the first time in 
appeal. 

Unless both the parties to a document have the 
intention to evade the registration law, the doeument 
is not necessarily invalid under s. 28 of the Registra- 
tion Act. M GovrxDAN NAYAR v. KOIPUNTHIL AMMED, 
-A.I R.1927 Mad. 92; 25 L. W. 327 195 


88. 33, S34-— Registration of docuSent— 
Presentation—-Hxecutant appearing through Vagent 


not duly authorised, effect of. : 

A document which is to be registered must be 
presented atthe. proper registration office eigher by 
some person executing or claimin under the same, or 

: j 
. e . 
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by the representative or assign of such person, or by 
the agent of such person, representative or assign 
duly authorised by power-of-attorney executed and 
authenticated in the manner mentioned in the Regis- 
tration Act: " 

Before a document can be registered all the execu- 
tants of the document must appear before the Regis- 
irar and if any of them appears through an agent, the 
agent must be duly authorised under the provisions of 
B. 33 of the Registration Act, and where the agent is 
not so guthorised the registration of the document 
will not be effective as against the person who has not 
appeared personally or through an authorised agent. 

The words “authorised as aforesaid" in s. 34 of the 
. Registration Act show thatan agent for an executing 
party must be authorised as provided by s. 33 of the 
Act. B BALKRISHNA Raogt VELANKAR v. PARASHRAM 
Mánapzo Kerkar, 28 Bom. L. R. 949; 50 B. 628; A. I. 


R. 1926 Bom. 479 629 
s. 49. 

See REGISTRATION Act, 1908, s. 17 508 

See REGISTRATION Act, 1908, s. 17 (1) (b) 634 

See REGISTRATION Act, 1908, s. 17, cu. 2 (5) 691 


—————- S 49—Deeds of sale and partition 
inadmisgible for want of registration —Oral evidence, 
admissibility of, to prove partition and possession— 
Deeds as evidence of mature of possession. ; 
The fact that a sale-deed and a deed of partitio 

are inadmissible for want of registration does not 

prevent a party from proving the factum oi parti- 
iion and possession of the property covered by them 
by oral evidence and the documents ean be relied 
upon to determine the nature of possession. L Suro 

KARAN v, OutRANJI Lar, 28 P. L. R. 85 940 

—— —— 8$, 49—Heceipt not extinguishing charge 
Registration, 

A receipt which eontains no words extinguishing a 
charge does not require registration. M ALAMELU 


AMMAL v. RAJA, 24 L. W. 485; A. I. R. 1926 Mad. 1167 
454 


Rellglous endowment—Office holders — Ill-defined 

. community like Srivaishnavas of Triplicane, whe- 
ther can own right to ofice--Duties and emoluments 
to office—Suit to declare right to office, maintain- 
ability of. ` 

- A suit to declare plaintifis’ right to an office is 

maintainable where the plaintiffs’ claim involves the 

right to perform certain duties with reference to 

worship and receive certain emoluments. 

A suit by the Thengalai Vaishnava Brahman resi- 
dents of Triplicane for a declaration® that they are 
entitled to recite the Prabandam and Vedas in the 
Parthasarathi Swami temple and to receive the 
emoluments without being appointed or removed by 
the Dharmakarthas of the temple is one which a Givil 

* 


Court can properly entertain. 
Customary rights in an indefinite body of persons 


in India have been recognised by the Courts and even 
an ill-defined community like the Thengalai Vaish- 
navas*of a place may hold an office such as the 
Adhyapakam office. 

Where the trustees have never exercised the right 
of appointment and dismissal of Adhyapakas of a 
tempig for the statutory period, a suit to declare that 
no sugh right exists in the trustees is not barred by 
limitation. . ; 

The right to perform the Adhyapakam and Veda 
"Parayantun services has always vested from time 
. immenrial in the Thengalai Sri Vaishnava residents 


2 * 
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of Triplicane, and for the past severg] years the- 
custom has been for the Sri Vaishnava residents, 
who know at least 2000 of the 4U00 verses of 
Thiguvaimoshi and who know ,portions of the Vegas 
necessary for being chanted at the’ service af the 
idol and in processions, to form’ the Goshti who are. 
entitled to officiate both at the gaily pooja and in 
processions and Uthsavamg andto receive the Thaligaj | , 
appropriated for the Adhyapakam service.: = ° 

The trustee of the temple have no right of ap-' 
pointment or dismissal, and the Prasadams have to 
be given to the person whom the Goshti actually 
officiating and reciting the Prabanda put forward 
as the elder or leader and he has the right *to begin 
the service andereeeive the Theertham first. M ANNA 
RANGAOHARIAR vy. PARTHASARATHY IYENGaR, A I. R. 1997 
Mad. 131 ae 228 
Scheme of management, power of trustee to 

alter—Alieration of course of devolution of trustee- 

ship, legality of. : 

A trustee has no power to alter the scheme of ihe 
institution at his own will and pleasure. 

The Hindu Law of divestment ofa widow's estate 
by an adopted son applies to the property that she 
inherits from her husband and not to, Property of 
which she is constituted trustee under a grant by 
the Government., 

There ean be no simdhanam right in trust property. 

The usage of aneinstitution cannot be altered by 
mere custom for one or two generations. 

A trustee has no power to alter by Will the natural 
course of. deWglytion of a trust already in existence. 
M PRaTAPA SINGH RAJAN BAHIB v. SIVAJI RAJAH SAHIB, 
(1926) M. W. N. 793? 51 M. L. J. 652; A. L R. 1997 
Mad. 50 " 442 


Res judicata. See HINDU Law—Desrs 300 
Connected appeals—Common issue—~Abate- 
ment of some appeals—Decision of trial Court, whe- 
her res judicata. 
here the same point i8 at issue in several connected 
appeals» the abatemegt of some of the appeals does 
not render the decision of the trial Court on the com- 





~, 


ə mon issue res judicata so*far as the other appeals 


are concérned inasmuch as where an appeal has been 
preferred the matter is no longer res judicata but 
res sub judice and where the appeal is not finally heard 
and decided any matters involved therein cannot 
L OBEDER RAHMAN 
v. DARBARI LAL, 7 Leh. 423; 27 P. L. R. 663; A.I. R. 
1927 Lah. 1 584 
Error of ‘law, effect of, in res judicata. 

A decision though based on an error of law wil] 
be res judicata in a suit where the parties seek to 
litigate again the same cause of action as had been 
decided between them in a prior suit. B'RAJARAM 
TUKARAM v. OENTRAL Bank, or INDIA Lro., 28 Bom. L. 
R. 879; A I. R. 1926 Bom. 481 341 


Revlew-— Intermediate ordtr, whether cambe reviewed 
*-Appeal admitted as revision, whether can be 
heard as appeal, ^ 
Ina pending matter it is always open toa Judge 

to say that an intermediate order passed by him ab 


e an earlier stage of the case was erroneous. Where, 


therefore, an appeal is admitted to hearing as a 
revision itis open tothe Judge at the hearing to 
decide that an appeal is maintainable and to treat 
the case as an appeal and not aa a revision. A 
SAHDEO SINGH v. Metsu SINGH, 24 A. L. J. 1036; A. I. 
R. 1927 All. 120. j 993 


| ALR. 1927 Sigd 5 eo o 
.Sonthal Parganas Settlement Regulation (IH 
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v 
Revislon——Revisional powers, limita ` of-—~Finding of 
fact, when re-opened. | ; : 

It is only rarely and in exceptional circumstances 
that the High Court interferes in revision with find- 
ings of fact and only m cases when the findings are 
su pgrted by né legal'evidence or are so manifestly 


erroneous ts to have resulted in a miscarriage of 


justice. S BHIKAOHAND v. EMPEROR, 27 Cr. L. J. EU 


of 1872), ss. 5, 9—' Suit,' whether includes execution 
proceedings—Execution of decree passed before noti- 
fication—-Coyrt which passed the decree, jurisdiction 
0f—C. P. C. (Act V of 1908), ss. 88, 39—-Transfer of 
decree for execution, legality of. 


The word ‘suif in s. 5 of the Sonthal Parganas 
Settlement Regulation of -1872 does not include pro- 
ceedings in execution of the’ decree made ina suit. 
Section 5 of the Regulation does not, therefore, oust 
the jurisdiction of a Court which passed a decree be- 
fore the publication 6f 2 notification under s. 9 of the 
Regulation to execute the same against properties 
situate in the Sonthal Parganas after such a notifica- 
tion. 

The special Court in the Sonthal Parganas is not 
subordinate’to the Civil Court at Bhagalpur and the 
latter Court has, therefore, no jurisdiction to send a 
decree, passed by it €or execution t8 the former. Pat 
UPENDRA OHANDRA SINGH ve. UHRANJIT SINGH, 5 Pat. 
714; A. I. R. 1927 Pat. 38 791 


Specific performance, suit for—Relief by way of 
possession. "T E 
In a suit for specific performange, the plaintiff can 
ask for all reliefs consequent on the decree for specific 
performance -including a relief fêr possession. M 
RAMAOHANDRACHARYULU V. RANGAOHARYULU, 9l M. L. 
J.418; A. I. R. 1926 Mad. 1117 i 39 


Specific Rellef Act (I of 1877), s. 19—Specific 
performance—Suit for specific performance or fer 
damages—Relation between alternative  reliefs— 
Plaintiff's right to elect velief —Court's pewers— 
Damages, measure of—Illustrations to s. 19, appli- 
cation of—C. P. C. (Act V of 1908, O. XXIFf, r. 1— 
Alternative reliefs —Suit, dismissal of— Costs. 

In a suit for specific performance of a contract 
for sale of immoveable property or inthe alterna- 
tive for damages, the measure of damages, if there 
is a breach and specific performaffce is not decreed 
is not necessarily the sameas inasuit for damages 
for breach of contract. In a suit for specific pèr- 
formance if the plaintiff disregards the breach and 
asks the Court to compel the defendant to fulfil his 
contract, the Court may say it will not compel the 
defendant, to convey, but will order him to restore 
any advantages he has secured under the contract 
and pay such damages as 4t thinks fit. | 

Per Macleod, C. J —If,a party sues for specific 
performancesand in thé alternative for damages, the 


alternative claim fs only good in the event of the’ 


Qourt holding that it i$ not a case for decreeing 
specific performance. The Court has discretion to 
decree specific performance and if the plaintiff refuses 
to take that, to take that refusal into considtration 
when assessing damages or even to dismiss the suit as 
the Gourt cannot be deprived of its discretion by the 
plaintiff electing, either before or after the hearing 
commences, not to ask for specific «performance. 
The provisions of O XXIII, r. 1 that a piaintiff may 
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at any time after the institution of suit, as against ` 
all D. any one of the defendants withdraw his^"suit' 


> 
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or abandon part of his claim, do not apply ta 
case whén on the same cause of action a plaintiff 
asks for alternative reliefs. 

It does not seem desirable in a suit for specific 
performance tha, the plaintiff should be alowed when 
seeking alternative reliefs, to let his alternate choice 
be determined by fluctuations in the market. 

When a plaintiff'gives up his claim to specific 
performance because it does not suit him to take a 
conveyance of the property he originally consented 
to buy, he cannot be said to have suffered any loss 
owing to defendant's refusal to sell. 

Although a person suing for specific performance 
may ask for compensation m substitution for specific 
performance, that prayer is subsidiary to the claim . 
for specific performance and not, strictly speaking, 
alternative. It is for the Court to decide whether 
specific performance should be granted and, if not, 
what compensation should be awarded. The measure 
of compensation is entirely in the discretion of the 
Court; and in awarding the compensation the Court 
is not bound to follow the ordinary rules with 
regard to damages for breach of contract 

The illustrations to s. 19, Specific Relief Act, 
relate to the explanation to the section, which deals 
with cases in which the contract has *ecome in- 
capable of specific performance and none*of them 
refera to a case where a plaintiff deliberately abandons 
his claim to specific performance before the hearing. 

Where a suit for specifie performance is dismissed. 
on the ground that the contract was not finally con- 
cluded, a.Court will not award costs to the” defend- 
ant when his own conduct is not entirely blameless. 
B Mrs. FLORA Sassoon v. ARDESHIR H. Mama, 28 Bom. 
L. R. 126; A. I. R. 1926 Bom, 189 ” 358 


s. 22 — Agreement for sale—Suit for 
specific performance—Subsequent purchaser entitled 
to pre-emption against plaintiff—Discretion to re- 
fuse specific performance—Multiplicity of suit. 


It is inequitable to decree specific performance of 
an agreement for sale of land against a subsequent 
purchaser where the latter is entitled to aright of, 
pre-anption against the person seeking to enforce'the ' 
agreement for sale. . t 

A Court should in exercising its discretion under 
s. 22 of the Specific Relief Act refuse specific per- 
formance where the granting of such relief would 
result in multiplicity of suits. © HABIBAR RAHAMAN 
v. ALI AZAHAR, 44 O. L. J. 162; A.I. R. 1926 Cal. 
1237 e 3 193 


s s. 42,  provisó—Deelaraiory  suit— 
Plaintiff becoming entitled to consequential relief 
during pendency of suit—Declaratory decree, whether 
can be passed —M vents subsequent to suit, effect of. 
"ib. proviso to s.*42 of the Specific Relief Act which 
provides that no Court shall pass a declaratory decree 
where the plaintiff, being able to seek further relief, 
omits to do so, refers to the position ofthe plaintiff 
at the date of the suit. k 

The right of a person, therefore, to maintain a 
suit for a declaratory decree is not lost by the fact’ 


that during the pendency ofthe suit he obtainedg. ` 


right to sue for possession also. L FATEH SHAH v. 
Banas Gua) 26 P. L, R. 248 29 


Stamp Act (Il of 1899),s. 2 (5) (©, Sch. |, Art. 
15—O. P. Stamp Law Rulings Circular No. 7— 
Agreement to return goods or money for goods received,’ 
nature of-Stamp—Applicability of ruling No, ft 
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Secondary contract to pay damages on defauli~ 

Stamp duty, whether leviable on damages. 

To bring an agreement under the exemption from 
payment of stamp duty underthe O.P. Stamp Law 
Rulings Oircular No. 7, it must not oly be an agree- 
ment for sale of goods or merchandise including 
grain or other agricultural produce, but it must be 
unattested. 

An agreement to deliver cotton or in default to pay 
its price or money equivalent at the prevailing market 
rate together with didhi in consideration of a present 
delivery of a certain quantity of cotton seed is not 
an agreement for sale of goods or merchandise, as 
it is not in consideration of a price paid or promised 
' but is an agreement to deliver goods in exchange for 
goods and as such itis liable to à stamp duty as an 
agreement, “not otherwise provided for.” 

If such an agreement is attested, it is a bond asit 
falls in the category of instruments referred tein 
s. 2 (5) (c) of the Stamp Act and is liable to be 
stamped under Art. 15 of Sch. lof the Act. 

In estimating stamp duty payable on an instru- 
ment the primary contract and not the covenant to 
pay damages on default should be taken into account 
as such stipulation is by way of penalty in case of 
breach this original covenant. N COLLECTOR oF 
NrMAR v. LAKHMIOHANDSA OP KHANDWA, A. I. R. 1927 
Nag.72 631 


s, 24—Sale of property subject to mort- 
gage to mortgagee—Stamp—Duty paid om mortgage, 
whether cam be deducted—' Transfer of identical 
property, necessity of—Transfer of entire property 
by different instruments, effect of. 

The pfoviso tos. 24 of the Stamp Act should be 
construed. strictly and is confined in its operation to 
thoss cases in which the identical property mortgag- 
ed is transferred to the mortgagee. 

On the transfer of a portion only of the mortgaged 
property to the mortgagee the mortgagee cannot get 
credit either for the duty paid on the whole ef the 
mortgage money or for duty paid on that portion of 
it which still remains due. The words ‘is transferred’ 

“in the proviso to s. 24 of the Stamp Act can only mean 
transferred by the instrament the stamping of which 
is in question and a previous instrument cannot, 

- therefore, be taken into consideration in deciding 

whether the whole mortgaged property ‘is transferred’ 
to the mortgagee. B FRANK PORTLOOK, In re, 28 Bom. 

L. R. 2091; 50 B. 640; A. I. R. 1926 Bom. 542 282 

———— S. 36—Insufficiently stamped e pro-note, 

admissibility of, as acknowledgment "of debt under 
prior pro-note—Objection in appeal. 

Where an insufficiently stamped promissory note is 
admitted in evidence asan acknowledgment of the 
debt, an Appellate Court is debarred by s. 36, Stamp 
Act, from going behind the decision' inasmuch as the 
section is of a mandatory nature and applies also to 
a Court of Appeal or revision, independently of the 
fact whether the admissibility was challenged in the 
lower Court or not. But a document which has 
been admitted only fora limited purpose cannot be 
used for all purposes whatsoever merely because it 
hae been once admitted. M Gorara Papavacnt v. RAJA- 





GOPALA NAIDU, (1926) M. W. N. 757; A. I. R. 1926 Mad. 
1148 75 
Sch. l, Art. 15. See Sramp Aor, 1899, s. 2 (5) 

' (e) ii 631 


Statutory Provisions, disregard by an officer. See 
RAGELON 334. 
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Succession Act (XXXIX 0f 1925), Part IV, s. 23 

—Collateral, definition of, whether „applicable to . 

Hindus. 

The definitions of kindreds and collaterals ocaurring 
in Part IV of Succession Act of 1925 cannot be made 
applicable to the O. P. Tenancy’ Act with regard to 
Hindus. N BuaawaN Das v. GAJADHAR, 9 Ne L.J. 991; 
& N. L. R. 9; A. L R. 1927 Nag. 68 669 ` 
Sults Valuation Act (VJI of 18 87), Ss» 11—Appeal, 

undervalued and fill before District "Court `` 

instead of High Court—Decree, validity of—Juris- - 
diction—Principle of 8. 11, Suits Valuation Act, 
applicability of, to collateral proceedings— 

Deprivation of right of appeal to High Court, whether 

prejudicially affects disposal of appeal—€. P. C. 

(Act V of 1908), es. 21. 

In a suit to set aside a decree patsed in appeal on 
the ground that it was wrongly undervalued and filed 
before the District Cour instead of before the High 


Court : 

Held, (1) that the principle ofs. llof the Suits 
Valuation Act though in terfis*applicable only to 
the Appellate Court must. be extended to cases where 
a decree is attacked by collateral proceedings and the 
objection to jurisdiction of the District. Court cannot 
be entertained ; 

(2) that the mere fact that a party is Üeprived of 
the rithtof appeal on facts before the High Court 
cannot be held to brejudicially affect the disposal of 
the appeal on the merits"within the terms of s. 11 of 
the Suits Valuation Act; 

(3) that the decree ofthe District Court was not 
void for van gus: M NUNE NARASIMHAM 7, 
DoxzPUDI SuBEAMANIAM, A. I. R. 1927 Mad. 201 446 
Summary Settlement (Bom. Act VII of 1863), 

$. 2. See INAM e 933 
Surety agreeing to pay decretal amount in 

case of default by judgment-debtor—Time granted 

to judgment-debtor, effect of —Surety, liability of, 

A certain debtor was arrested before judgment in 
a money suit and the appellant became „surety for 
him. The surety bond provided that the appellant 
was to be liable in case the suit was decreed against 
the defendant and the decretal amount was not rea 

elised froh him in executidh. Eventually a compro- 
mise decree was obtained in the suit whereby a period 
of one month was given to the defendant within 
which the decretal amount was to be paid. The judg- 
ment-debtor failed to pay the amount and thereupon 
*the decree-holder attempted to enforce the liability of 
the surety for the detretal amount: 

Held, that having regard to the fact that the decree 
which was obtained against the defendant was not 
immediately capable of execution against him, it was 
no longer enforceable against the surety under the 
surety bond. C ABDUL Garur v. MANNALAL ApaRwaLa 
A.J. R 1927 Cal. 239 988 

, alteration by person guaranteed in bond. 

See DOCUMENT 721 
Tort—Obstruction from tefidg ‘water from well? 

ature of injury. See LIMITATION Acr, 1908, Sox. I, 

ART. 2 i 679 
Transfer of Property Act (IV of 1882), s, 3” 

‘Immoveable property’. 

Quere'—Whether a fruit tree intended to be used 
for the enjoyment of its fruits and not as timber ig 
‘mmoveable property. Pat Bona GANDERI v. 
ASHLOKE SINGE, 5 Pat. 765; A. I. R. 1927 Pat. 1 779 
— — — 88. 3, 109, 130— Actionable claim —Claim 

for future rent —T'ransfer, validity of. 

A claim for rentwgrhich is to fall due @ future is 
an actionable claim within the meaning of s, 3, Trans. 





* 
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fer of Property Act, and is, therefore, transferable. 
Section 109, Transfer of Property Act, would apply 
to such-a case and a lessee cannot, therefore, object 
to pay arrears of rent jo the transferee of his legsor 
unless he. bas already paid such rent to the lessor. 
JM PoorHAKA NaAOHIAR v. ANNAMALAI CHETTI, (1926) M 
W.N.774; A. L R. 1926 Mad. 1173 26 


. e | . 
———— &.6 (a) —Life-int&rest followed by remain- 
- , der —Remainderman, whether entitled to alienate his 


interest. 

By an award of arbitrators certain property was 
awarded to B €or life without any power of transfer 
or alienation and on his death to certain other persons 
in full proprietary rights. During fhe lifetime of B, 
one of the persons to whom the property was to go 
on his death, sold his interest in the property to the 
phintif : . 

Held, that the award created a vested remainder in 
the persons other than B dnd that those persons and 
their heirs were entitl®d to transfer their respective 
interests in the property in. any way they liked and 
that such transfer was not forbidden by 8.6 (a) of 
the Transfer of Property. Act. A SHUJAUL Hasan Kuan 
v. MUHAMMAD Mosiz Husarn, 25 A. L. J. 41 522 


v 
————$8,6 (d)—Contract Act (IX of 1872), ss 

28, 24--Mortgage of life-interest gin income of pro- 

perty, legality of— Persona covenant, whether can 

be enforced—Public policy. ° 

The provisions of sub-s. (d) of s. 6 of the Transfer of 
Property Act are, based on publie policy, and ifa 
contract is unenforceable because it ig @flégal and is 
contrary to publie poliey the Court will not assist a 
person coming and claiming to act underan alleged 
right by virtue of such contract. ° 

The proper way to look at a matter of this kind is 
not to suppose that the defendant is estopped from 
challenging the legality of the contract but that the 
plaintiff is prevented from obtaining the assistance 
of the Court’ to enforce a contract or that part ofa 
contract which is wanting in legal consideration, 

A life-interest in the income ‘of certain property 


“cannot be validly mortgaged and if such a mortgage 


sontains a personal covenant for payment,*such a 
‘covenant cannot be enforced by virtue of the provi- 
sions of s. 24 of the Contract Act. 

‘Where the Court finds the parties in pari delicto 


in a civil sense no effect will be given to the claims , 


of either party because the Comrt will refuse to re- 
eognise the transaction between them in toto. R 
A. P. JosgpH v. Joseren, 5 Bur. L. J. 86; A. I. R. 1926 
Rang. 186 ME 700 
———— $&. 41—Payment for redemption—A p- 

plicability of 8. 41. 

Paymem redeeming a mortgage and thereby ex- 
tinguishing the rights transferred by the mortgage 
is inthe eyes of law a tfansfer as much as the 
ogiginal mortgage. » Segtion 41 of the Transfer of Pro- 
perty Act id@therefore, applicable to the case of such 
a payment even when there is no actual transfer 8f 
immoveable property. N GANPAT v. Bupu Mar, A. I. 
R. 1927 Nag. 86 1062 
-y $8. 50, 58 (e)—English mortgage—1sease by 

mortgagor, after mortgage, whether binding on mort- 
gagee—Premium paid by tenant—Mortgagee, whether 
bound to pay-—Mortgagee's right to profits, when 
begins to acerue— Sale ‘subject te tenancies’ meaning 
of—Leases for long terms, whether included. 

In the case, of an English mortgage, in the absence 
ofan express reservation of such @'right, the mort- 
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gagor has no power to grant a lease of the mon- 
gaged premises so as to bind the mortgagee. 

A tenant, therefore, who is let into possession by 
the mortgagor after the creation of such a mortgage 
is not, on ejectment by the mortgagee, entitled to 
claim from the nfortgagee the premium paid by him 
to the mortgagor on account of the lease. 

The term used in .conditions of sale that the pro- 
perty is sold ‘subject to all existing tenancies and 
incidents of tenure and all easements and rights if 
any’ is of a very general nature and is usually in- 
tended to apply to monthly or other short tenancies 
under which the purchasers can obtain possession on 
giving comparatively short notice. It will not enable 
a vendor to foist on a purchaser property subject to 
long leases of which the purchaser was not given 
express notice. In any event such a condition cannot 
be taken advantage of by a tenant who is not a party 
to the contract of sale. 

“The title of a mortgagee relates back to the date 
on which his right to possession accrues and con- 
sequently a mortgagee is entitled to recover com- 
pensation from a person in wrongful possession, from 
the date on which the mortgagee becomes entitled to 
possession and not merely from the date ofthe suit 
for ejectment. 

The provision ins. 50 ofthe Transfer of Property 
Act which in effect protects rent paid bona fide under 
a defective title does not apply to advance payments 
of rent in the case of tenancies created by a mortgagor 
after mortgage. B Rusromsr DORABJI v. KRSHANJI 
Damı, 28 Bom. L. R. 1162; A. I. R. 1926 Bom. 567 

436 


— ———- 8, 52—lis pendens, doctrine of. 

The correct mode of stating the doctrint of lis 
pendens is that pendente lite neither party to the 
litigation ean alienate the property in dispute so as to 
affect the interests of his opponent in the property. O 
LacHHMAN Prasad v. MOHAMMAD ALI MOHAMMAD, 3 O. 
W. N. 232 Sup. 1039 


S. 52—Lis pendens—Sale of mortgaged 
property for arrears of abkari dues pending mort- 


gage suii—Purchaser, at abkari sale, not intervening * 


an “mortgage suit—Right to redeem purchaser in exe- 

cution of mortgage-decree—-Madras Abkari Act (I of 

1888), s. 28—Attachment for abkari dues, whether 

creates charge—Purchaser at sale, rights of. 

An attachment of property for arrears of abkari 
dues under the Madras Abkari Act does not create 
any intereg, in it and a purchaser at such a sale, un- 
like one at a s@le for arrears of land revenue, stands 
in the same position as a private purchaser, from 
the defaulting owner. 

Where, subsequent to the execution of a mortgage, 
the mortgaged, property is attached for arrears of 
abkari dues unde the Madras Abkari Act and, dur- 
ing the pendency of a suit on the mortgage, is sold 
by the Revenue Authorities for such arrears, the pur- 
chaser therein gets no higher title to the property 
than the owner of the land himself could have given 
ifhe had alienated the property privately. 

The doctrine of is pendens will apply to such a 
*case and where the purchaser does not apply to hg 
added asa sa to the mortgage-suit so ds to en- 
able him to'redeem the mortgage, he is not ed 
afterwards to sue for redemption of the purchastr in 
execution of the mortgage-decree. M KORLAPATI 
''HAMMAYYA v. MEDIDA RAMANNA, 91 M. L.J. 425; A. I. 
R. 1926 Mad. 1161 e 201 
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s. 53—Avoidance by pleading, invalidity in 
defence, legality of. 

The mere fact that a transfer which can be impea- 
ched under s. 53 of the Transfer of Property Act, is 
voidable only and must, therefore, comtimue in force 
until set aside, is no sufficient reason for debarring 
a defendant from relying on that section. The in- 
validity may be set up as a defence. N JAIBAI v. 
Rewaram, A. I. R 1927 Nag. 57 6 
—————— $. 55--Encumbrance, vendor's liability to 

discharge-—V endee's knowledge, effect of. 

The mere fact that a vendee is aware of the exist- 
ence of an encumbrance does not relieve the vendor of 
the statutory liability to get the encumbrance dis- 
charged in the absence ofa contract to the contrary. 
M PopaPATI OHENDRAYYA v. Manpuva HaNUMAYYA, A. I. 
R 1927 Mad, 193 450 


— $., 55 (6) (b). See REGISTRATION Act, 1908, 

s, 17 508° 

—— 8. 58- Construction of document—Sale or 
mortgage by conditional sale— Test—Interpretation 
of Statutes. 

Contemporaneously with the sale of a house the 
purchaser executed an agreement in favour of the 
vendor to r&eonvey the house to the latter if he re- 
paid the pfrchase-money with interest atthe rate of 
12 per cent. per mensem within 3 years. By a third 
document executed on the same day the purchaser 
granted to the vendor a lease of the house for a 
period of 3 years reserving a rental equivalent to the 
interest on the purchase-money at 12 per cent. per 
mensem. The agreement provided that if the in- 
terest chargeable on the purchase-money was not paid 
annually, the vendee shall in no case and on no 
account execute a reconveyance in favour of the 
vendor and that the terms of the agreement shall 
become altogether void. It further provided that 
when the amount of rent was paid by the vendor 
under the rent agreement the vendee shall execute a, 
deed of reconveyance on receipt of the purchase- 
money and that the amount of rent shall ‘be treated 
ag interest. The rent deed provided that the repairs 
of tht house shall be carried out by the lessee durieg 
the period . of the tenancy, and if the rent secured by 
the lease was not paid half yearly, the lessor would be 
entitled to eject the lessee from the house. There 
was a further covenant that if by reason of any 
negligence or accident or other cause the ‘house fell 
into ruia or became dismantled, the lessee would be 
liable to pay the price thereof with damages “for any 
loss which the fessor may sustain in consequence: ° 

Held, that the transaction embodied in the three 
documents constituted a mortgage by conditional sale 
and not an out and out sale with am option of re- 
purchase. à 9s 

Per Kanhaiya Lal, J.—Where there isa sale fol- 
lowed by an independent agreement to reconvey 
within a certain period, restricted by a condition 
rendering such agreement void after the expiry of that 
period, fhe right tothe specific performance of the 
agreement may in certain circumstances be permis- 
Bible. But where the two form parts of the same 
trarfaction, the transaction evidenced by such re~- 
d ped nin must in the absence of any imdieation 
of a coftrary intention be regarded as a mortgage by 
"conditional sale, and the right ofthe moytgagor to 
redeem the property remains unaffected by the expiry 

+ 
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*e 

sible for the purpose of asserting the interttion of the 
parties to the deeds, the case can be decided on a 
consideration of the documents ¢hemselves with only 
such extraneous evidence of cireumstances,ss nfight 
be required to show the relation of the written langu- : 
ate to the existing facts. 


veyance oral evidence is not admissible to prove that 
the transaction was intended to be a mortgage, itis 
open to a third party which is affected by the trans- 
action to produce evidence to show the real nature of 
the transaction. , : 

“In determining the question whethera transaction 
amounts to a mortgage by conditional gale or an out and 
out sale with an option of re-purchase, the surrounding 
circumstances can only be‘looked to for explaining thé 
relation of the language of the deed to existing cir- 
cumstances where the meaning of that language is 
open to doubt. p. 

It being an ingredient of a mortgage by conditional 
sale that the transferor sb&ll ostensibly sell the pro- 
perty, the Court cannot infer that the transaction is 
not a mortgage because the transferor used language 
in any portion of the deed applieable to a sale and not 
applicable to a mortgage. Itis only by using such 
language that the transferor can effect a mortgage by 
conditional sale. The Court must, therefore, in 'con- 
struing deeds of thes class, ignore all expressions 
indicating thatthe transaction is a sale and not a 
mortgage, or indicating that the relationship of mort- 
gagor and mor ee, or of creditor and debtor is not 
to subsist. Nor can the Court invoke as indicating 
an out and out sale, language expressing an intention 
that the remedies of either party shall be other than 
those prescribed by the Transfer of Property Act for 
the parties to amortgage by conditional sale. Such 
language only carries into effect the requirement of 
s. 58 of the Act that the transaction shall be an oga 
tenstble sale. a 

Since the passing ofthe Transfer of Property Act 
the test to be applied*in such cases is merely whe- 
ther the parties, from the language ofthe deed, are 


' f$ be deemed to have intended that the covenant for 


re-sale should form a part, along with the purchases 
money, of the consideration for the execution of the 
ostensible sale. The language ofthe deed will be 
irrelevant for any ojher purpose. Outside evidence 


.Will only be admissible when the relation of the 


language ofthe deed to the existing circumstances is 
doubtful, that is to say, outside evidence will seldom 
be admissible. Any provision as to accounting or as 
to redemption which would conflict with the provis 
sions of the Transfer of Property Act will be deemed 
a clog on the equity of redemption. A Latta Prasnap 
v. JAGADISH Narain, €4 A, L, J. 1057; 48 A. 787; A.L 
R. 1927 All. 137 p 961 
+ 4 e 


s. 59. . b 
Seg MoRTGAGE z 2085 
See REGISTRATION Aor, 1908, 8:17 872 


s. 59--Mortgage — Assignment of mort« 
gage—Moertgagor party to deed—Transaction amount 
è ing also to fresh morigage— Want of attestation— 

Document, validity of. 

A mortgagee who .had stood surety for the morte 
gagor transferred the full benefits of his mortgage 
to the creditor with the intent that the latter may 
hold the same as secyrity and release the hiability of 
the surety in respect Of the claims. Under the deed of 


° 4 
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-transfer t, “which the mortgagor was also a party, the 


premises were conveyed to the creditor 


mortgage 
The docu- 


subject to redemption by the mortgagor. 
ment was nobattestetl by witnesses: 
Held, tħat the fact that the arrangement between 


' the creditor and the mortgagor failed to take effqpt 


* LÀ 


m tlle 


for want of dug ex@cytion of the document as a mort- 
gage afforded no reason f@r refusing to give effect to 
the same as & validly executed transfer of the earlier 
mortgage in favour of the surety. P C WILLIAM AR- 
patoon Lucas v. BANK or BENGAL, (1926) M. W. N. 
828; A. I. ReJ926 P.C. 129; 30. W. N. 910; 24 L. 
W. 910; 0310. W. N. 179; 38 M. L. T. (P. O) 925 


s. 59,—Mortgage-bond, e suit on—Aitesta- 
tion, validity of—Absence of issue—Duty of Court 
* . Admission by executant, effect of. 

Every Court trying civil causes has inherent juris- 
dietion to take cognizanee of questions whieh cut at 
the root of the subjegj-matter of controversy between 
the parties. : 

In a suit on a mortgawe-bond, a Court, before 
granting a decree upon it, must satisfy itself that the 
mortgage-bond has been validly attested even. though 
the execuéion of the mortgage 1s admitted by the 
executant. M RaMacHANDRA Hao v. Sama Rayar, A. I. 


R. 1927 Mad. 143 , m 280 
s, 59—Mortgage-deed, by gosha ladies— 
Attestation, proof of. l 

The executants of a document who were gosha ladies, 
while admitting their signatures Da ded that the 
document was not properly atteste@@but did not go 
into the box and swear that their signatures were not 
attested. There was evidence thaj the signatures of 
the executants and the attesting witnesses were placed 
on the document behind the screen: 

Held, that under the circumstances the evidence 
was sufficient to prove due attestation of the mort- 
gage. M. PoorHAKA NAOHIAR 9. ANNAMALAI agr 
(1926) M. W. N. 774; A. I. R. 1926 Mad. 1173 63 
Y $, 72—Mortgage, ueufructuary —e Redemp- 

tion, when can be effected—Money paid by mort- 

gagee to save mortgaged property from sake, whetheg 
can be added to mortgage-money—Money spent in 
defending title of mortgagee, whether can be claimed. 

The period fixed in a mortgage-deed for payment 
of the mortgage-debt is ordinarily presumed to bea 
protection for the debtor unles#a contrary intention 
is shown, and nothing should preclude a mortgagor 
from. redeeming a mortgage before the expiry of the 
period for which the mortgage was intended to be 
made unless the mortgagee succeeds in showing that 
by reason of the terms of the mortgage itself the 
mortgagor is debarred from paying off the debt due 
to the mortgagge till after the expiry of the period 

d. e 

irs here no period for redemption is fixed in a deed 
of usufruSfuary nortkage and the deed merely recites 
shat the property will be redeemed when the mortgage- 
debt has been paid off out of the income of the pro- 
perty, itis open to the mortgagor to redeem the pro- 

erty at any time on payment of the amount found 
due on the mortgage. . M 

A mortgagee, in order to be able to tack on to his 
mortgage-money, a sum paid by him to save the pro- 
perty from sale, must show that the payment was 
necessary for the purpose of protecting, his own secur- 
ity from gale. His security must be imperilled and 
if he has paid the money in ordg# to preserve 1i from 
pale he would be entitled to take the benefit of s, 74 
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Transfer of Property Act-/4ontd. 

(d) of the Transfer of Property Act. If, howevergthe 
payment which he had made did not affect his security 
inany way and wasa payment made merely to save 
the equity of redemption held by the mortgagor, he 
is not entitled to take advantage of the aforesaid 
section. " 

À mortgagee is entitled toclaim at the time of 
redemption money spent by him in defending his 
title ‘to the mortgaged property. O HARDEO BaxnsH 
v. Deputy COMMISSIONER, BrTAPUR, 3 O. W. N. 304; A. 
I. R. 1926 Oudh 231; 13 O. L. J. 303; 29 O. C. 336 

542 


ss. 74, 95--Subrogation — Puisne mort- 
gagee, paying off previous mortgage, position of— 
Severance of morigage—Aortgagee possessing two 
ag over same property—Decree for sale, form 
of. 
Subrogation is the substitution of one creditor for 
eanother by operation of law and where the doctrine 
of subrogation comes into play the new creditor must 
in all respects be put in the place of the party to 
whose rights he is subrogated. The right to a cession 
or assignment of a security can be claimed by a 
person who, though not primarily liable to discharge 
a debt, is obliged to pay it for his own, protection. 

Under s. 74 ofthe Transfer of Propert Acta sub- 
sequent mortgagee by paying off an earlie* mortgage 
acquires all the rights and powers of.the first mort- 
gagee as such in respect of the property which was 
comprised in the earlier mortgage. 

The right of one of the morigagors paying off the 
entire ‘mortgage-debt is regulated by s.°95 of the 
'Transfer'of Property Act, whereas the right of a 
puisne mortgagee paying of a mortgage-debt is 
regulated by s. 74 of the Transfer of Property Act. 
The distinction is based on the principle that one of 
the co-debtors paying off the entire debt is only en- 
titled to contribution from the other debtors. A 
puisne mortgagee is not a co-debtor with the mort- 
gagors and stands on a much higher footing, 

A mortgagee cannot be required to apportion his 
mortgage-debt among the several parts into which the 
property has been divided 1nless circumstances hays 
happened the effect of which in fact or in lawr*ig to 
create a.soverance ofthe security. 

There is nothing in the O.P. C., or in the Transfer of 
Property Act to prevent the holder of two independ- 
ent mortgages over the same property, who is not 
restrained by any covenant in either of them from 
obtaining a decree for sale on each of them in a 
separaté’suitesubject, however, to the reservation that 
“ha cannot sell the property twice over, nor sell it 
under the second decree subject to the first. The 
right course to follow insuch a case is tq direct that 
the property be sold, œ both charges, whether in 
gfecution of tha decree m the first mortgage or of the 
decree on the second mortgage, and that the balance 
of the sale produced affer payment of incidental ex- 
penses, be applied in discharge of the dues on the first 
mortgage and second mortgage one after the other, 
the residue, if any, to sand to the credit of the holder 
ófthe equity of redemytion. Pat MUHAMMAD TABARAK 
ALI Kaan v. DALIP NABAIN SINGH 968 


oe 95. See TRANSFER OF PROPERTY Agr, 1882, 
8 





96 
S., 100. See REGISTRATION Act, 1909, 8, 17 | 
° 696 


s, 1Q1—' Beefit' to mortgagee, meaning of, 
See MonTGAGE © 2 


: 
\ 


» `. 
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Transfer of Propg@kty Act—concld. Trusts—concld." 
w——-- 8.109. See TRANSFER or PROPERTY Act, 1882, . right to direct in what manner “the instftution should 
s. à 263 be managed and what right the trustees" should have 


S, 111 (g)—Agricultural leases in Berar— 
Forfeiture, principle of, whether applies—Tenancies 
in Berar, incidents of. | e 
Though s. 111 (g) ofthe Transfer of Property Act 

does not apply to agricultural leases in Berar, yet the 
principle of forfeiture enunciated’ applies asa princi- 
ple which should guide the Courts in dealing with 
such matters, 

This principle of law not being a statutory rule, 

' must, however, be applied by the Courts with due 
consideration for the equities of the case. 

Land titles in Berar cannot always be compared to 
leases under the Transfer of Property Act. Incidents 
of tenancies in Berar are frequently remnants of old 
feudal tenures in which distinction between lessor and 
le&see contained in the Transfer of Property Act loses 
its clearness of outline. There are in Berar inferiqr 
holders who cannot be distinguished from tenants and 
tenants who cannot be distinguished from inferior 
holders, superior proprietors who own nothing but a 
mere right. to a share in the land revenue and inferior 
holders or tenants who own everything- else. 

It is inequitable that where the plaintiff has failed 
in his clag to diminish the defendant's title which 
was thateolt a permanent tenant to that of a mere 
annual tenant, he should be allowed to eviet him 
entirely on the ground that he had overstated his 
claim. N GaxzsH v, G,S. KHAPARDE, A. I. R. 1927 
‘Nag. 50 16 


“ , 
—— S. 114— Agricultural lease—Relief against 
forfeiture—Power of Court to grant. 

A Court has power to relieve against forfeiture 
independently of the provisions of s. 114 of the 
Transter of Property Act. 

Although an agricultural lease does not come 
within the purview of the Transfer of Property Act, 
a Court exercising the power, which it possessed even 
previous to that Act, will relieve against forfeiture 
for non-payment of renton such conditions as may 
appear equitable on thefacts of each particular case 

.eand in relieving againstforfeiture in such a case, the 
Gort isnot bound by the conditions laid dowi? in 
s. 114 of the Transfer of Property Act. Mi RAMAKRISHNA 
Martopa Rao v. FERNANDEZ, A. I. R. 1927 Mad. 239 

: 851 


————— $. 117, See Aara Tenancy Act, 1901, s. 4 
92 


Trusts--Person building temple and endewing property 
from subscriptions collected, right of, to hereditary 
trusteeship—Founder's right to provide for future 
management—-Trust deed—Construction—Hereditary 
trusteeship. T^ di : 
Where a deed of trust executed* by a person $n 

favour of 19 others recited that he alone was unable 

to make and set up idols in a certain temple built 
by him and that the said persons had agreed to raise 

& fund, put up an idol in the temple and endow it and 

further provided that the said persons should manage 

the temple from generation to generation, and in 
accordance with the terms of the deed, the temple was 
built by the said persons, the idol installed and pro- 
perty Zndowed: 

) 


Heli, that the deed of trust constituted the parties 
* fhereto hereditary trustees. . 
ere,a person collects subscriptions from various 
personsgand builds a choultry ora temple, he has a 
* * a 


a N 
.* . 


|| ^ 


inthe management of that institution, inasmuch as 
he,must be regarded as thee founder with right to 
provide for its management and its devokution ‘unless 
here is anything to show that the persons who gava 
the subscriptions gave them one the jinderstanding 
that the said person shofid not have Sucha right.. M' ` 
SETTIKARA — VENKATARAMA ` CHETTI v. DAMODARAN .- 

CHETTIAR, 81 M. L. J. 457; A. I. R. 1926 Mad.*1150 d 
208 


.U. P. Land Revenue Act (III of 1901), s. 36. See 


AGRA Tenancy Act, 1901, s. 79 907 
—— ———— $, 46.» $ee PENAL Cope, 1560, s. 176 487 


U. P. Municipalities Act (il of 1916), ss. 186, 307 
~-Noticeto remove structure—Disobedience— C'on- 
viclion, legality oy —Lawful notice, necessity of— 
Old structure—BNotice for removal, whether legal. 
Where a person upon m a notice has been 

served by a Municipal Byard for removal of a struc- 

ture under s. 186 of the U. P. Municipalities Act 
alleges that the structure is an old one, he eannct be 
convicted for disobedience of the notice without de- 
termining whether the structure is old or new fnas- 
much"s no one can be convicted of disobedience of 
the notice of a Municipal Board*unless the Court is 
satisfied that the notice was lawfully issued by the 

Board under the powers vested in it. A Narayan 

Das v. MuNIOIPAL Board, JHANSI, L. R. 7 A. 199 Cr; 

27 Or. L. J. opie 492 


U. P, Village Panchayat Act (VI of 1920), s. 71 
-Limitation Agt (LX of 1908), s. l4—Debt due to 
firm—Separate suits by members of firm in 
Panchayat Court to recover portions of debt— Decree, 
cancellation of—- Limitation, extension of, 

Four members of a firm brought four separate suits 
against the same defendant before a Village Panchayat 
Court each claiming a one-fourth share of a certain 
debt due by the defengant to the firm and obtained 


decrees in their respective suits. These decrees weroememwe ^ 


subsequently cancelled by the Collector acting under 
the provisions of s. 71 of the U. P. Village Panchayat 
Act. The firm then brought a regular suit to recover 
the total amount of the debt from the defendant and 
in order to save limitation it sought the benefit of the 
eprovisions of s, 71 @) of the Act or in the alternative 
of the provisions of s*14 of the Limitation Act: 

Held, (1) that the plaintiffs in the previous suits and 
the plaintifis in the subsequent suit being different 
persons aud the reliefsin the two suits being also 
different, the plaintiffs could not claim the benefit of 
sub-s. (2) of s. 71 of the U. P. Village Panchayat Act ; 

(2) that s. 14 ofthe Limitation Act was not applic- 
able to the case Inasmuch ss s. 7I (2) of the T. P, 
Village Panchayat Act proyides a special rule of 
limitation which must derogateMrorh the wwovisions of 
ihg general rule embodied in s. 14%fthe Limitation 
Act ; J 


(3) that in any case the plaintiffs in the two suit¢ 
not being identical the provisions ofs. 14 of the 
Limitatién Act were also inapplicable to the case. *A 


? Bas LooEAN RAM-LACHMI PRASAD v. JAGAT NARAIN 
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Usurious Loans Act (X of 1918) —Interest— Power 
of Court to reduce interest —— Guiding principle- 
A Court, while agog freely the provisions the 
Usurious Loans Act to relieve cases of genuine hards 


DvsE 


Se 
. 


1153 
" Usu rious Loans Act—coneld. 


* * 
ship shouldat the same time refrain from interfering 


where “the rate of interest charged in a deed repre- 


segts arate which is justified by the economic condi- 
tionseof the area in whigh the transaction has taken 
- place, the character of fhe borrower and the nature 
of the security. UMAN SHANKAR v. RAM Nata, 4 
|: OQ. W. N. 222 Sup.; Æ I. H.al927 Oudh 36 789 


E WIII—Construstion of document—W ill or settlement. 


*»À Court will not treat an instrument in the form 
ofa deed as a Will, unless there are special circum- 
stances which compel the Court to do so. 

The lihe batween a Will and & conveyance re- 
serving àlife-estate is a fine one, gnd hard to define. 
Animportant testis thatof revocability. M GARAPATI 
@anaarasu v. PENDYALA Somanna, A. I. R. 1927 Mad. 197 


^ INDIAN CASES. 
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Will—-concld. 
— — —, Direction to pay maintenance, whether 
charge. See CHARGE 4.54 


———— Probate proceedings—Diemissal of 
tión without triul— Procedure. 

Where & Wille is propounded by the executors 
appointed by it, the Court must decide as to the 
genuineness or otherwise of that Will, ifthere is 
any objection raised as regárds ita validity. The 
dismissal of an application for Probate without tral 
of that question cannot be said tobea decisiion 
binding for all purposes. O Sura Kumar DEB 


applica- 


CHAUDHURY v. JAYNARAYAN Dep, 53 O.578; A.L R.’ 


1926 Oal. 1057 


WORDS AND PHRASES:— : 
Falthful Subject, meaning of. See Inam 


374 


448 ` 


613 Intention, meaning of. See Pixar Cope, 1860, 
1 s. 425 *81.- 
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